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SCHEDULE 


SHOWING   IN   WHAT   VOLUMES   OF  THIS   SERIES   THE  CASES 
BJEPOBTBD  m  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAT  BE  FOUND. 


fqioitini  fa  pwmtlum,  and  ttm  nmbwi  of  thii  etrtii  fa  bold-teMd 


Alabama.  ^  (88)  8;  (84)  S;  (86)  7;  (88)  U;  (87)  18;  (88)  16;  (89)  18;  (8(^ 
91)  M;  (92)  M;  (93)  80;  (94)  88;  (95)  88;  (96»  97)  88;  (98)  8»s  (99) 
48;  (100,  101)  46;  (102)  48;  (108)  49;  (104,  106)  68:  (106, 107, 108)  64; 
'(109.  110)  66;  (111)  66;  (112)67;  (113)69;  (114)  68;  (116.  116)  67; 
(118, 119)  78;  (120)  74;  (121)  77;  (12S;  123, 124,  126)  88;  (126. 127)  86; 
(128)  86;  (129)  87;  (180)  89;  (181, 132)  90;  (183)  91;  (134)  98;  (135) 
98;  (186)  96;  (137)  97;  (138)  100;  (189)  101;  (140)  lOa 

Abkahsab.  —  (48)  8;  (49)  4;  (60)  7;   (61)  14;  (62)  80;  (63)  88;  (64)  86; 

(66)  89;  (66)  86;   (67)  88;  (68)  41;   (69)  48;    (80)  46;   (61,  62)  64; 

(63)  68;  (64)  68;  (66)  67;  (66)  74;  (67)  77;  (68)  88;  (69)  86;  (70)  91;  (71) 

100. 
Oalivobhia.  -  (72)  1;  (78)  8;  (74)  6;  (76)7;  (76)  9;  (77)  U;  (78^  79)  18;  (80) 

18;  (81)  16;  (82)  16;  (88)  17;  (84)  18;  (86)  80;  (86)  81;  (87,  88)  88; 

(89)  88;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (96)  89;  (96)  81;  (97)  88; 

^98)  86;  (99)  87;    (100)  88;  (101)  40;   (102)  41;  (103)  48;  (104)  48; 

(106)46;  (108)46;  (107)  48;  (108)49;  (109)  60;  (110^  111)  68;  (112) 

88;  (113)  64;  (114)  66;  (116)  66;  (116)  68;  (117)  69;  (118)  68;  (119)  68; 

<120)  66;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77; 

<127)  78;  (128,  129)  79;  (130)  80;  (181)  88;  (182)  84;  (183)  86;  (134) 

86;  (136)  87;  (136)  89;  (187)  98;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 

(142)  100;  (143)  101;  (144)  108;  (146)  104. 

JOouauLHO,  —  (10)  8;  (11)  7;  (12)  18;  (18)  16;  (14)  80;  (16)  88;  (16)  86; 
(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 
(26)  71;  (26)  77;  (27)  88;  (28)  89;  (29)  98;  (30)  97;  (31)  108. 

CbBiiBonouT.— (64)  1;  (66)  8;  (66)  7;  (67)  14;  (68)  18;  (59)  81;  (6(9  86; 
(61)  89;  (62)  86;  (63)  88;  (64)  48;  (65)  48;  (66)  60;  (67)  68;  (68)  67; 
(89)  61;  (70)  66;  (71)  71;  0^)  77;  (73)  84;  (74)  98;  (76)  96;  (76)  lOa 

J>BLAWABB.— (6  Hmiat.)  1;  (6  Hmiat.)  88;  (7  Houat)  40;  (9  HoQ8t.)48; 
(1  Manr.)  66;  (2  Marr.)  69;  (1  Pamewill)  78;  (2  PennewiU)  68;  (S 
f  eniMwiil)  94;  (4  PennewiU)  lOa 

(4) 


BCHBDULB. 


lkAiiDA.-(9S)  1;  C23)  U;  (24)  12;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80; 
(90)88;  (SI)  84;  (82)  87;  (83)  89;  (94)48;  (35)  48;  (36)  61;  (37)  88^ 
(»)  58;  (89)  88;  (40)  74;  (41)  79;  (42)  89;  (43)  99;  (44)  lOa 

Okmu.— a8)  8;  (H)  4;  (78)  8;  (79)  11;  (80»  81)  18;  (82)  14;  (83,  84)  80^ 

m  81;  (86)  88;  (87)  87;  (88)  80;  (89)  88;  (90)  85;  (91,  92.  93)  44; 

(94)  47;   (95,   96)   51;    (97)  84;   (98)  68;  (99)  69;  (100)  68;  (101)  66; 

(102)  66;  (103)  88;  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (108)  76^ 

(lOd)  77;  (110,   111)  78;  (112)  81;  (113)  84;  (114)  88;  (115)  90;  (116> 

94;  (117)  97;  (118)  98;  (119)  100;  (120)  102;  (121)  104 

hMOL  -  (2)  86;  (3,  4,  5)  96;  (6)  96;  (7)  97;  (8)  101. 

Ilusob.— (121)  8;   (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  Ur 
(128)16;  (129)18;  (130)  17;  (131)  19;  (132)  82;  (133,   134)  28;  (]35> 
86;  (136)  29;   (137)  81;  (138,  139)  88;  (140,  141)  88;  (142)  84;  (143» 
144,  145)  86;  (146,  147)  87;  (148)  89;  (149,  150)41;  (151)  42;  (152)  48^ 
(154)46;   (153.  155)46;   (156)47;   (157)48;   (158)  49;   (159)60;   (160, 
161)62;  (162)68;  (163)64;  (164,  165)66;  (166)67;  (167)69;  (168,  169)' 
81;   (170)  62;   (171)  68;   (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  76;  (185)^ 
76;  (186)  78;  (187)  79;  (18S)  80;   (189)  82;  (190)  88;   (191.  192)  86; 
(193)  86;  (194,  195)  88;  (196)  88;  (197)  90;  (198)  92;  (199,  200),  98; 
(201)  94;  (202)  96;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208)  100; 
(209)  101;  (210)  102;  (211,  212)  108;  (213)  104 

In>XAKA.— (112)  2;  (113)  8;  (114)  6;  (116)  7;  (116)  9;  (117»  118)  10;  (119> 
18:  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  22p 
(128)  26;  (129)  28;  (130)  80;  (131)  81;  (132)  82;  (133)  86;  (134)  89; 
(135)  41;  (136)  48;  (137)  46;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  8 
Ind.  App.;  141)  60;  (4, 5,  6  ln<L  App.;  142)  61;  (7, 8  Ind.  App.;  143)68; 
(9,  10  Ind.  App.)  68;  (11  Ind.  App.)  64;  (13  Ind.  App.;  144)  65;  (14 
lod.  App.)  66;  (15  Ind.  App.;  146)  67;  (146)  68;  (16  Ind.  App.)  69;  (17 
Ind.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 
App.)  66;  (20  Ind.  App.)  87;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
€28  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  194)  77;  (24  Ind.  App.) 
78;  (1S5)  80;  (25  Ind.  App.)  81;  (156)  88;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  98;  (29  Ind.  App.)  94;  (159) 
88;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.)  99;  (161)  100;  (32 
lad.  App.;  162)  108;  (33  Ind.  App.)  104 

IvwA.— (72)  8;  (73)6;  (74)  7;  (76)9;  (76>77)14;  (78)16;  (79)18;  (80)  80; 
(81)  86;  (82)  81;  (83)  88;  (84)  86;  (85)  89;  (86)  41;  (87)  48;  (88)  46; 
(89,  90),  48;  (91)  61;  (92)  64;  (93)  67;  (94,  95)  68;  (96, 97)  69;  (98)  60- 
(98)  81;  (100)  68;  (101,  102)  68;  (108)  64;  (104)  66;  (105)  67;  (106)  68 
(107)70;  (106)76;  (109)  77;  (110)  80;  (111)  88;  (112)  84;  (113)  86; 
(114)  80;  (116)  91;  (116)  98;  (117)  94;  (118)  96;  (119)  97;  (120)  98 
(121)  100;  (122,  123)  101;  (124)  104 

KAnAB.^(S7)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  81; 
(45)  88;  (46)  86;  (47)  87;  (48)  80;  (49)  88;  (50)  84;  (51)  87;  (52)  89; 
(53)  48;  (54)  46;  (55)  49;  (56)  64;  (57)  67;  (58)  62;  (69)  68;  (60)  72; 
(6J)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  98;  (66)  97;  (67)  100;  (68)  104. 

KOTIOTT.  — (83,  84)  4;  (86)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  80; 
(91)34;  {92)  86;  (93)  40;  (94)  48;  (96)  44;  (96)  49;  (97)  68;  (98)  68^ 


im  Mft  (UO)  M;  (]X)1>  n;  (102)  80;  (103).  88;  (1<¥X  84;  (1(>5)  8% 
(106)  90;  (107)  08;  (10^  0«s  (LOO)  96;  (110)  96;  (IIU  98;  (112)  90; 
(113)  lot;  (lU)  108;  (116)  103. 

IwiiUifA.  — (80  U.  Ai|ii.)4^  (40  U.  Adil)  8;  Cii  I<^  Am)  17;  m  Uk 
Ami.)  81;  (43  La.  Aniv)88;  (44  U.  Aon.)  88;  (45.  U,  Ann.)  40;  (i^ 
47  La.  Ann.)  49;  (48  La.  Ana.)  Wi  (49  U.  Ann.)  68;  (50  La.  Ann.)  69; 
(51  La.  Ann.)  78;  (52  La.  Aon.)  78;  (104)  81;  (105)  83;  (10^  87;  (107) 
90;  (108)  98;  (109)  94;  (UO)  98;  (111)  100;  (11%  113)  104. 

Maine.  -  (79)  1;  (80»  6;  (81)  10(  (8^  H^  03)  88;  (84)  80;  (85)  88;  (8%  41; 
(87)  47;  (88)  61;  (89)  68;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  8Qi 
(95)  86;  (9C)  90^  (97)  94j^  (98)  99. 

HiUKTi^D.  ^(67)  1;  (88)  6;  (69)  9;  (70)  14;  (71)  17;  92)  80;  (73)  86;  (74) 
88;  (75)  88;  (78)  86;  (77)  89;  (78)  44^  (80)  46;  09)  47:  OD  48:  (8^  61; 
(83)66;  (84)67;  (85)60;  (86)  63;  (87)  67;  (88)  7^;  (89).  78;  (90)  78; 
(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  108. 

MA^SAoaunmv.^  (145)1;  (146)4;  (147)9;  (148)18;i  (14^14;  (150)16;  (151) 
8^  im)  88:  ^59)  86;  (154»  86;  (155)  81:  (156)  88;  im)  M;  (11^  d5t 
(1^  88;  (160)  88;  (161)  48;  (162)  44;  (163)  47;  (164)  48;  (166)  68; 
(166)  66$  (167)  67;  (16^.  60;  (169)  61;  (170)  64;  (171)  68$  (17-2)  70; 
(173)  73;  (174)  76;  (175)  78;  (176)  79;  (177)88;  (178)  86;  (179)88; 
(180)  91;  (181)98;  (182)  94;  (183)  97;  (184)  100;  (185)  108;  (186)  IOC 

MiCHiOAH.—  (60,  61)  1;  (68)  4;  (63)  6;  (64,  65)  8;  (66^  07)  U;  (08^  69,  75)  18 ; 
(70)  14;  (71,  76)  16;  (78,  78,  74)  16;  (77.  78)  18;  (79)  19;  (80)  80;  (81, 
82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30;  (92) 
81;  (93)  88;  (94)  34;  (95,  96)  86;  (97)  87;  (98)  39;  (99)  41;  (100)  48; 
(101)  46;  (lOe)  47;  (103)  60;  (104)  68;  (106)  66;  (106)  68;  (107)  61; 
(108)  68;  (109)  68;  (UO)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 
69;  (116,  117)  79;  (118)  74;  (119)  76;  (120)  77;  (121.  122)  80;  (123) 
81:  (124)  88;  (125)  84;  (126)  86;  (127)  89;  (128)  98;  (129)  96;  (130) 
97;  (131)  100;  (132)  108;  (133)  108;  (134)  104. 

MiNNB8(rrA.  —  (36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19| 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  86;  (5i,  52) 
88;  (53)  39;  (54)  40;  (55)  43;  (56)  46;  (57)  47;  (58)49;  (59)  60;  (60)  61; 
(Gl)  68;  (62)  64;  (63)  66;  (64)  68;  (65)  60;  (66)  61;  (67,  68)  64;  (69) 
66;  (70)  68;  (71)  7<^  (72)  71;  (78)  78;  (74)  73;  (75)  74;  (76,  77)  77; 
(78,  79)  79;  (80)  81;  (81,  82)  88;  (8^  86;  (84)  87;  (85)  89;  (86)  81;  (87) 
84;  (88)  87;  (89)  99;  (90)  101;  (91)  108;  (92)  104 

Mississippi.— (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  36;  (71)  48; 
(72)  48;  (73)  66;  (74)  60;  (75)  66;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 
(80)  98;  (81)  96;  (82)  100;  (83)  108. 

Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17| 
(100)18;  (101)80;  (102)88;  (103)  83;  (104, 106)  84;  (106)87;  (107)  88t 
(108, 109)  38;  (110, 111)33;  (112)34;  (113,  114)  36;  (115)87;  (lid,  117) 
88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  48;  (123)  46;  (124,  185)  48| 
(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  68;  (I^)  63| 
(13.1)  64;  (134)  66;  (135,  136)  68;  (187)  69;  (138)  60;  (139)  61;  (140) 
68;  (141,  142)  64;  (143)  66;  (144)  66;  (145)68;  (146)69;  (147, 148)71; 
(U9,  150)  78;  (151)  74;  (152)  76;  (153,  154)  77;  (155)  78;  (156)  Ws 
057)  M;  (158.  159)  81;  (laO)  88;  (101)  84;  (162,  163)  86;  (164)  86; 


? 

(m99i  ()<ot%  om^  im  9q&  am  ff;  cno.  lu)  m;  (^741)  wi 

p73)  M:  illi,  \7S^  97;   (17^  90;  (1771 M;  (178,  l79)  f^i;  {l^K  181* 
U2)10& 

«taMm.-(9)  |0f  (10>  %«;  ai>  99»  OS)  a%  (I9  40;  (H)  49i  05}^ 
(1(9  f«  (17)  Cia;  (IB)  «%  (ISO.  «;  «UI)  ^  (21)  e9s  (22)  74^;  (23)  76; 
(M^9l;  (2i|)  «7;  (26)  91;  (27)^5  128)  <«;  (2a)  !(«;  (3D;  104. 

IiBtfKi.-(9il|S;C9t>Si)9$(«)  IS^  C9l>ias(9>M;  (»  ma%(90| 
»;  m  Ws  (M  9)  %96  mt  ?9$  (W  fflb  0^)  38;  (^  40;  (?3)  «lt 
(%iA4%  (41)4*  t*%4»i*'3  (4*)  4P;  ^  ^i  %0;  (47)  M(  (47,  48) 
1%  dKit;  plfl^  m.^  «%  i»>  4%  (^>  M;  (W)  70;  (W  71; 
(17)  78;  (59)  M;  (d«f  Mj;  (f!9  «eRF  «M«i«e?»  €»;  (0^  f»?  (W^  W; 

«^iigi;(W)lO^ 
lRi^^i9)%p»)i9;(^]^^9sf8?iitBA(S«^;^1l9;m 

(27)1(M(. 

8ivHAiia«ia«.-.|l4)  19;  Mit>  U|;  ifi)  M;  (Mt  4%  Ml  Mb  (W  78; 
W  W;  W) Mu  (7U«fe  (72>  1^^ 

Hnr  Omr.  — (4t  IT.  J.  Bq.)  «»  «44  V.  J.  Eq.>  8$  (50  K.  X  L.)  f;  (51 
HI.  L.;  4§  M.  X  B9.)  I^  4«6  M.  J.  89.;  52  N.  J.  U)  19;  (47  N.  J. 
B«.)  84;  (6a  K.  J.  L.)  Ml;  f4&li^  X  B9.)87;  ^9  V.  X  Eq.)  81;  (54 
X.XL.)88;  (5aM.  XEq.|8l^  (UV.XM89;  (61  K. X  Bq.)  49;  (56 
K.  X  L.)  44;  (62 M.  X  Bq.)  4a;  (67 K.  X  L.;  56  N.  X  Bq.)ftl;  (64  K.  X 
Iq.;  56  K.  J.  L.)  56;  (69  K.  J.  L.)  69;  (55  N.  X  Eq.)  68;  (60  N.  X  L.) 
44;  (56  N.  X  Bq.)  87;  (61  K.  J.  L.)  68;  (62  N.  X  L.)  78;  (57  N.  X  Eq.) 
78;  (63  N.  X  L.)  76$  (58  N.  J.  Bq)  78;  (64  N.  X  L.)  81;  (59^  60  H.  X 
8q.)  88(  (66  N.  X  L.)  96;  (61  N.  X  Bq.;  66  N.  X  L.)  88;  (62  N.  X  Eq.) 
00;  (67  N.  X  L.)  81;  (63  H.  J.  Eq.)  88;  (68  N.  X  L.)  96;  (64  N.  X  Eq.) 
07;  (60  K.  X  L.)  lot;  (65  V.  X  Eq.;  70  K.  J.  L.)  lOa 

Iw  Y(a«.-(I07)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (H2)  8;  (11^  10; 
OH)  U;  (U5)  }8;  (116,  117)  Vk  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
18;  (liza)  80;  (124.  126)  Bl;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 
m)  87;  (132, 133)  8S;  (134)  80;  (135)  81;  (136)  88;  (137)  88;  (138)  84| 
(139J  86;  (140)  37;  (141)  3%  (142)  4Q;  (143)  48;  (144)  48;  (145)  45; 
(146)  48;  (U7)  49;  (14^)  ^i  (H9)  68;  (150)  65;  (151)  66;  (152)  67; 
(153)  60;  (154)  61;  (155)  98;  (156)  66;  (157)  68;  (158»  159)  70;  (160) 
7?;  (HI,  162)  79;  i\B^  }W  78;  (165)  80;  (166,  167)  88;  (168)  86; 
(169,  170)  86;  (171)  S0;  (172)  88;  (173)  88;  (174)  86;  (175)  86;  (176)  88; 
(in)  101;  (178)  lOB;  (179)  108. 
XCRH  CABOUirA.~(97,  98)  9;  (99,  100)  6;  (101)8;  (102)  11;  (103)  14;  (104) 
17;  (165)18;  (186)  1^  (107)  88;  (IO6)  88;  (100)96;  (110)88;  (111)88; 
012)  94;  (113)  aV;  (114)  41;  (116)  44;  (116)  47;  (117)  68;  (116)  64; 
(119)  66;  (190)  SS;  (>81)  61;  (19B)  66;  (126)  69;  (124)  79;  (125)  74; 
(126)  79;  (127)  SO;    (198)  88;  (199)  85;  (180)  88;  (161)  88;  {im  86; 

{m  m;  (134)  198;  Om  ^W;  (436)  108. 
l(mn4wi.~(l)9Mte  (^)  8%  (8)  44s  (4)  601  (6)  67;  («.  7)  66;  (^78; 

(9)  81;  (10)  88;  (H)  98;  m  V^. 
tax ^(46 Ohio  86.)^  (4608ip8t.)18;  (47  Obio  8t)  81;  (490luo  Sl>89| 

(48 Ohio  ai) 84;  (69  4]ftMi8t)  49;  (61  Ohio  S*.)  48;  (52  Ohio  9*->48; 

^  Ohb  SU  8a;  (54  CMiio  at)  86;(66,  66  OIUo  8t)  89;  (59  Ohio  8k)  68; 

(HOhi^aft.)  89;  169  OliioBk)89|  (68  C»hio  Sk)  71;  (61  Ohio  QM  79; 
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m  Ohio  St.)  78;  (63  Ohio  St)  81;  (64  Ohio  St.)  88;  (65  Ohio  St)  97f 
(66  Ohio  St)  90;  (67  Ohio  St)  83;  (68  Ohio  8t)  88;  (69  Ohio  St)  lOO; 
(70  Ohio  St.)  101;  (71  Ohio  St)  104. 

Obmom.— (16)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)88;  (21)  88;  (22^ 
(28)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;    (30) 
(31)  65;  (32)  67;  (33)  78;  (34)  75;  (35)  76;  (36)  78;  (37)  88;  (38^ 
(39)  87;  (40)  81;  (41)  88;  (42)  85;  (43)  89;  (44)  108. 

Pbnivstltania.  — (115,  116^  117  F^  St)  8;  (118^  119  P^  St)  4;  (120^  121 
Pa.  St)  6;  (122  Pa.  St)  8;  (128,  124  Pa.  St)  10;  (125  Pa.  St)  U;  (128 
Pa.  St)  13;  (127  P^  St)  14;  (128,  129  Pa.  St)  15;  (130,  131  Pa.  St)  17^ 
(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  8U 
(139. 140,  141  Pa.  St)  88;  (142;  143  P^  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  81;  (148  Pa.  St^ 
88;  (149,  152,  153  Pa.  St)  84;  (154»  155  Pa.  St)  85;  (156  Pa.  St)  86; 
(157  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  89;  (160  Pa.  St)  40r 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44; 
(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pk. 
St)  50;  (172,  173  Pa.  St)  51;  (174»  175  Pa.  St)  58;  (176  Pa.  St)  88; 
(177  Pa.  St)  55;  (178  Pa.  St)  56;  (179,  180  Pa.  St)  57;  (181  Pa.  8t> 
68;  (182  Pa.  St)  61;  (183,  184  Pa.  St.)  68;  (185  Pa.  St)  64;  (186  P«. 
St)  65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa» 
St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa.  St)  74;  (194  Pa. 
St)  75;  (195  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa.  St)  80;  (198  Pa. 
St)  68;  (199  Pa.  St)  85;  (195,  200  Pa.  St)  86;  (201  Pa.  St)  88;  (202 
Pa.  St)  90;  (203,  204  Pa.  St)  03;  (205  Pa.  St)  97;  (206  Pa.  St)  88; 
(207  Pa.  St)  99;  (208  Pa.  St)  101;  (209  Pa.  St)  103. 

Rhode  Island.  ~  (15)  8;  (16)  87;  (17)  88;  (18)  49;  (19)  61;  (20)  78;  (21  > 
79;  (22)  84;  (23)  91;  (24)  96. 

BovTB  Cabolina.  — (26)  4;  (27.  2^  29)  18;  (30)  14;  (31,  32)  17;  (83)  86^ 
(34)  87;  (35)  88;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  48;  (41)  44- 
(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  58;  (48)  59;  (49)  81^ 
(50)  68;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (68)  78; 
(59)  88;  (60.  61)  85;  (62)  89;  (63)  90;  (64)  98;  (65)  95;  (66)  97;  (67>> 
100;  (68)  108;  (69)  104. 

South  Dakota.  — (1)  86;  (2)  89;  (8)  44;  (4)  46;  (5)  49;  (6)  55;  (7)  88r 
(8)  59;  (9)  68;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  81;  (16> 
108. 

TftmraaBO.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  80;. 
(92)  86;  (93)  48;  (94)  45;  (95)  48;  (96)  54;  (97)  56;  (98)  60;  (99)  88; 
(100)  66;  (101)  70;  (102)  78;  (103)  76;  (104)  78;  (105)  80;  (106)  88;. 
(107)  89;  (108)  91;  (109)  97;  (110)  100;  (111)  108. 

TlXAS.— (68)  8;  (89;  24  Tex.  App.)  5;  (70;  25,  26  Tez.  App.)  8;  (71)  lO; 
(27  Tez.  App.)  11;  (72)  13;  (78,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tez^ 
App.)  19;  (78)  88;  (79)  88;  (29  Tez.  App.)  85;  (80,  81)  86;  (82)  87; 
(30  Tez.  App.)  88;  (83)  89;  (84)  81;  (85)  34;  (31  Tez.  Cr.  Rep.;  86)  87r 
(86;  82  Tez.  Cr.  Rep.)  40;  (87;  88  Tez.  Cr.  Rep.)  47;  (34  Tez.  Cr. 
Rep.;  88)  53;  (89,  90)  59;  (35  Tez.  Or.  Rep.)  60;  (36  Tez.  Cr.  Rep.)  61|. 
(91;  37  Tez.  O.  Rep.)  66;  (38  Tez.  Ot.  Rep.)  70;  (92)  71;  (39  Tez.  Cr.. 


Btpi)  9S;  (40  T«x.   Or.  lUp^)  76;  («)  77;  (M)  86;  (05)  M;  (41,  ^ 
aT«z.  Or.  B«p.)  90;  (96)  97;  (44  Tex.  Gr.  Rep.)  100;  (97)  104. 

UzAH.-<lS)  »7;  (14)  60;  (15)  68;  (16)  67;  (17)  70;  (18)  78;  (19)  75;  (2D> 
77;  (21)  81;  (28)  88;  (28)  80;  (24)  91;  (26)  95;  (26)  99;  (27)  1(0. 

▼onraR.  — (60)  8;  (61)  18;  (6^  88;  (63)  85;  (64)  88;  (66)  86;  (66)  44; 
(67)  48;  (68)  84;  (60)  60;  (70)  67;  (71)  76;  (72)  88;  (73)  87;  (74)  98^ 
(76)  98;  (76)  10«. 

TnoiaiA.  — CBS)  8;  (88)  8;  (84)  10;  (66)  17;  (66)  19;  (87)  84;  (88)  89;  (89) 
87;  (90)  44;  (91)  80;  (92)  58;  (93)  57:  (94.  96)  64;  (96)  70;  (97)  75; 
(96)  81;  (99)  88;  (lOO)  03;  (101)  99;  (102)  108. 

Wimsfnoir.  —  (1)  88;  (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86;  (7)  88;  (8) 
40;  (9)  48;  (lO)  48;  (11)  48;  (12)  50;  (13)  58;  (14)  58;  (15)  55;  (16)  58; 
01)  61;  (18)  88;  (19)  67;  (20)  78;  (21)  75;  (22)  79;  (23)  88;  (24)  85- 
(2ft)  87;  (26)  90;  (27)  01;  (28,  29)  98;  (30)  94;  (31)  96;  (32)  98;  (33)  99 
(34)  ICn:  (35)  108;  (36)  104. 

Wht  ViBomiA (29)  8;   (30)  8;   (31)  18;   (32,  33)  85;  (34)  86;  (35)  89; 

(36)  88;  (37)  88;  (38,  39)  45;  (40)  58;  (41)  56;  (42)  57;  (43)  64;  (44) 
69;  (45)  78;  (46)  78;  (47)  81;  (48)  86;  (40)  87;  (60)  88;  (61)  90;  (62) 
94;  (63)  97;  (54)  108;  (66)  104. 

WanoBfloar.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74, 76)  17;  (76,  77)  80;  (78) 

88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  85;  (84)  86;  (86,  86)  89r 

07)  41;  (88)  48;    (89)  46;  (90)  48;  (91)  51;  (92)  58;  (93)  57;  (94)  59;. 

(95)  60;  (96,  97)  85;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74; 

(104,  106)  76;  (106)  80;   (107,  108)  81;  (109)  83;   (110)  84;   (111)  87,- 

(112)  88;  (113)  90;  (114)  91;  (116)  95;  (116)  96;  (117)  98;  (118)  99; 

(119)  lOO;  (120)  ICB. 

WTOMna. — (3)  81|  (4)  88;  (6)  68;  (6)  71;  (7)  75;  (8)  80;  (9)  87;  (10)  98; 
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TOIi.  104. 


GA8BS  BSPQRTiaX 


^^T'HB^^'^^r 


AllQB  T.  StoweQ Waten 14S  OU.  fit. . . . .    M 

^yr\:^^'St7^^^^^^      t^*«<^ Wi^  m 525 

Andenon  T.  Fielding I  ^'"^^'^XiaWto  {  »  Minn.  42L . . ..  666 

AadeftODT.  Scf^HUeicl^y.  C9...i^aaiwWbi WW««h.  387...  962 

AtUnU  eke.  R.  R.  Go.  t.  Weet.  |  ^^^^^'^\iabmhf  f  Wl  Qa.  Wl 179 

Anlirey,  Inre LkenH* 86  Wash.  808. ..  952 

Anatin  ete.  R.  R.  Co.  T.  CIuok....JI7vi(/eiu^ 97  Tez.  172  ....  863 

Bailey  T.  Bailey AUnumy 76  Vt  264 935 

BaUlargev.  CUrk iS^cgppei 145  Cal.  589 75 

Baker  ▼.  Batte  City  Water  Co Mining  CiaimM.  ....  28  Mont.  222. ..  683 

^0;^ullt?''c^".'[\?*.°^^^^^  l^'^^'^^ 124  Iowa.  576.  ..  867 

Bank  of  America  t.  Wilson. BUU  and  Note» ....  186  Mass.  214. ...  570 

BellT.  Pleasant Deeds 145  Cal.  410 61 

Biggins  ▼.  Lambert Fraud,  Coweeyanoe,  .213  111.  625 238 

Birket  T.  Elward Bills  and  Notf...,  68  Kan.  295.  . . .  405 

^^C^!^!^!t^\^'^^^^^  [/immnice 134  Mich.  216.  ..  604 

BlantT.  Fidelity  and  Casualty  Co.  .Insurance 145  Cal.  268 34 

BoldtT.  Early Conveyances 33  Ind.  App.  434.  255 

Baeohoer  ▼.  New  Orleans Negligence 112  La.  599 455 

Bnehner    ▼.   Creamery    Package  )  .ffmpibyfr'j  J  ,„^  ,  ^_    ...         .-. 

Mfg.  Ca 7!.  f  Z^ioW/i^  p24  Iowa.  445. . ..  854 

Bntte  ▼.  Paltrovich Constitu^nal Law, .  30  Mont.  18. . . .  698 

Cadigan  ▼.  Crabtree Brokers 186  Mass.  7 543 

Casgrain  ▼.  Hammond Perpetuities 134  Mich.  419. .  .  610 

^MoTJis'!!.^.!'^^^^^^^  fCarrfcr. 121  Qa.  484 164 

Chicago  City  Ry.  Co.  t.  Saxby.... />ama^s 213111.  274 218 

^ioago  etc  Ry.  Co.  t.  Spence....^jc2eiice 213111.  220. 213 

Tetienr.  New  Orleans  Ry.  Co. ,  .Carriers 113  La.  761 519 

(10) 
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Ok  V.  OMk.  .Ovi^m IMitdikifb  Itti  Ml 

«* IKik mcu4flir... 


OMUMMWMlth  T.  Ana^Tieh CbmMwHommi  ^aw,  .186  M— .  g7».  . 

^^"T-J-  ^"iJTiij  iln   F  ff  f^i      liWi^iwiiiif 9»lfiiui.SB... 

CMk  T.  l«»r^«U  Qspntj. OwifHrttfoiiflf  Law,  .119  fowm  yi, . . 

C^ttton T.  W«Ui PMm  Co. CovyoftrfioM 113  Ia.  167.... 

itoks  1.  J««kUH| ^oOe^ 124  lowm  W.. 

DiTMport  T.  Bik«w I>6ed§ «.  69&p.  2911^  .. 

BeFloraiT.  SteiB litftoim 121  Om.  093 

Dftrafc  T.  I>otroi^  8j.  Co. JIm.  QBffmi^..Uilficli.  U--- 

'^^tT!!.^:.^!^  [Cbrn6« IW  lf.«L303.. 


^  y^otlhvulf 112  Li.  236L.... 

l^teU*  Mfi^  C^  V.  AUm. Mim ^ MVt22...,««, 

^J  |/ttMnniev 12t€hL229 


KAIiy^Bafut  Cs^ 
Tndffs'iii*.   Co....^,.... 


Vi7,  SrtoWof mOiL 146Cbl.82 

V&ftUT.  AUaata Freedom •f  Speech.. 191  Qm.  K7.... 

FlemingT.  Gohen Patf^waUe 186  Ma^.  Z&.  . 
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HOLOaBAPHIO  WILLS.— A  Mistake  in  Dating  a  Holographic 
Win,  u  where  the  figures  ''1859"  were  used  when  ''1889"  were 
probably  intended,  does  not  inyalidate  it.     (p.  19.) 

AFPEAIi  AMD  EBBOS.— An  appeal  taken  within  sixty  days 
after  the  entry  of  an  order  refusing  to  admit  a  will  to  probate  is  in 
time,  and  the  evidenee  may  be  considered  thereon.  The  section  of 
the  eode  relating  to  appeals  within  sixty  days  from  the  rendition 
of  the  judgment  is  not  applicable,     (p.  21.) 

APPEAL  AND  EBBOB— Who  ICay  AppeaL— Benefldaxief  X7n- 
te  a  Trust  Created  liy  a  Will  are  entitled,  as  aggrieved  parties,  to 
appeal  from  an  order  refusing  to  admit  it  to  probate,     (p.  21.) 

APPEAL  Ain>  EBBOB— Question  Which  Will  not  he  Ck>n- 
tidend.— Though  the  right  of  the  appeUants  to  appeal  from  an 
order  refusing  the  probate  of  a  will  is  placed  on  the  ground  that  they 
are  beneficiaries  under  a  trust  in  such  will,  the  appellate  court  will 
not  determine  the  validity  of  the  trust  as  to  them.    (p.  21.) 

Louis  8.  Beedy,  for  ihe  appellants. 

Bart  Burke  and  Charles  J.  Pence,  for  the  respondents. 

^  COOPEB  C.  This  is  an  appeal  from  an  order  refusing 
to  admit  to  probate  an  instrument  purporting  to  be  the  holo- 
graphic will  of  deceased. 

The  instrument  was  entirely  in  the  handwriting  of  de- 
ceased, and  bore  date  '^ay  twenty-fifth,  eighteen  hundred 
and  fifty-nine.'*  It  is  not  claimed  that  the  deceased  was  not 
of  sound  mind,  nor  that  the  purported  will  was  not  his  free 
act  and  deed.  In  the  instrument  the  deceased  made  provision 
for  his  son  Luke  Pay,  who  was  bom  in  1861 ;  for  his  son,  John 
Pay,  who  was  bom  about  1866;  and  for  his  daughter,  Mary 
Uontealegre.   who  was  married    to  Carlos  F.    Montealegre  in 

Am.  St.  B«Pm  YoI.  104-a     (17) 
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January,  1887,  and  died  March  29,  1900.  It  is  thus  evident^ 
from  the  testimony,  that  the  instrument  was  not  written  in 
1859,  but  at  some  time  between  the  marriage  of  the  daughter 
and  her  death.  If  we  were  to  indulge  in  conjecture,  we  would 
say  that  the  will  was  written  May  25,  1889,  the  words  "fifty- 
nine''  being  by  mistake  or  carelessness  inserted  instead  of  the 
words  *'eighty-nine.''  There  does  not  appear  to  be  any  ex* 
planation  as  to  the  discrepaiicy  in  the  date  which  the  instru* 
ment  bears  and  the  actual  date  or  time  when  it  was  executed. 
No  reason  is  suggested,  and  none  suggests  itself  to  us,  as  to 
any  object  the  deceased  could  have  in  dating  the  instrument 
''eighteen  hundred  and  fifty-nine."  He  had  the  right  to 
make  a  holographic  will,  provided  he  complied  with  the  stat- 
ute in  so  doing.  It  is  declared  in  the  Civil  Code  (section 
1277)  that  ''a  holographic  will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testator  himself  This 
is  the  same  provision  as  in  the  Code  Napoleon.  The  instru- 
ment in  this  case  is  a  holographic  will,  unless  we  hold  that  the 
word  ''dated''  in  the  above  section  means  the  actual  and  cor- 
rect time  when  the  instrument  was  written.  The  legislature 
has  not  used  the  words  "truly  dated"  nor  "correctly  dated," 
®*  but  the  word  "dated,"  which  must  be  construed  according 
to  the  approved  usage  of  thd  language  (Civ.  Code,  sec.  13), 
and  in  its  primary  and  general  sense:  Code  Civ.  Proc,  sec. 
1861.  If  we  should  hold  that  the  word  "dated"  means  the 
true  and  correct  time  when  the  will  was  written,  then  any 
difference  shown  between  the  date  given  in  the  instrument 
and  the  time  when  it  was  written  would  invalidate  it.  If, 
under  such  rule  a  testator,  in  his  right  mind,  by  his  ovni 
hand,  should  write  his  will  and  date  it  January  1,  1903,  and 
it  should  be  shown  by  oral  evidence  to  have  been  written  Janu- 
ary 1,  1904,  the  will  would  be  void;  and  yet  we  know  by  con- 
stant experience  that  businessmen  many  times  during  the  first 
few  davs  of  the  new  vear  write  the  date  of  the  old.  And  also 
many  times  we  get  the  wrong  impression  as  to  the  day  of  the 
month,  and  instead  of  the  correct  date  write  the  date  as  of  the 
day  preceding,  or  even  of  the  following  day.  The  word  "date'* 
or  "dated"  is  often  used  as  referring  to  the  date  or  time  written 
in  an  instrument;  thus  it  is  provided  in  our  code  that  any  date 
may  be  inserted  in  a  negotiable  instrument,  whether  past,  pres- 
ent, or  future:  Civ.  Code,  sec.  3094.  The  Century  Dictionary 
defines  the  verb  "date"  "to  make  with  a  date,  as  a  letter  or 
other  writing."  A  will,  other  than  a  holographic  will  is  not 
required  to  be  dated,  and  as  to  all  other  wills,  parol  evidence  is 
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admisBible  to  show  the  true  date^  even  if  contradictory  of  the 
written  date:  TJnderhill  on  Wills,  sec.  268.  A  holographic  will 
mvBt  be  dated,  for  the  reason  that  the  legislature  has  said  so, 
but  we  do  not  think  it  would  be  a  sound  rule  to  hold  that  any 
mistake  or  error  in  the  date  would  invalidate  the  will.  It  wUl 
be  presumed  that  the  date  given  is  the  true  date.  We  appro* 
bend  that  cases  will  rarely  occur  in  which  this  is  not  so.  If  it 
becomes  necessary  in  any  case  upon  a  question  as  to  Ihe  sanity 
of  the  testator,  or  probably  other  questions,  the  true  time 
at  which  the  will  was  made  may  be  inquired  into,  but  we  hold 
that  simply  showing  that  a  holographic  will  was  made  at  a 
time  different  from  that  written  therein  will  not  invalidate  it. 
The  date  is  not  the  material  thing,  although  made  necessary  by 
the  statute.  It  is  a  mea&s  of  identification,  and  aids  in  deter- 
mining the  authenticity  of  the  will;  but  the  main  and  essen- 
tial thing  is,  that  the  will  be  wholly  written  and  signed  by  the 
hand  of  the  testator.  The  origin  of  holographic  ^'^  wills  arose 
probably  under  the  civil  law  where  among  unsolemn  privileged 
wills  was  that  of  a  father  bestowing  his  property  on  his  chil- 
dren, all  in  his  own  handwriting:  1  Brown  on  Civil  and  Admir- 
alty Law,  290.  A  hol(\graphic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved :  Code  Civ.  Proc., 
sec  1309.  A  private  writing  may  be  proved  by  evidence  of 
the  genuineness  of  the  handwriting  of  the  maker:  Code  Civ. 
Proc.,  sec.  1940.  We  do  not  mean  to  be  understood  as  hold- 
ing that  a  holographic  will  must  not  be  dated,  because  that 
is  made  essential  by  the  statute.  Our  attention  has  not  been 
Galled  to  any  case  directly  in  point,  nor  have  we  been  able  to 
find  any. 

It  is  said  in  Bcment  &  Dougherty  v.  Trenton  Locomotive 
etc  Co.,  32  N.  J.  L.  515:  ''The  primary  signification  of  the 
word  'date^  is  not  time  in  the  abstract,  nor  time  taken  abso- 
lutely, but,  as  its  derivation  plainly  indicates,  time  given  or 
specified,  time  in  some  way  ascertained  and  fixed;  this  is  the 
seuse  in  which  the  word  is  commonly  used.  When  we  speak 
of  the  date  of  a  deed,  we  do  not  mean  the  time  when  it  was 
actually  executed,  but  the  time  of  its  execution,  as  given  or 
stated  in  the  deed  itself.  The  date  of  an  item  or  of  a  charge 
in  a  book  of  account  is  not  necessarily  the  time  when  the 
article  charged  was  in  fact  furnished,  but  simply  the  time 
given  or  set  down  in  the  account  in  connection  with  such 
charge.*' 

In  Underbill  on  Wills  (section  181)  it  is  said :  "Where  the 
date  is  given  it  may  be  contradicted  by  parol,  though  until  that 
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is  done  it  will  be  presumed,  in  a  cafle  of  holograph,  that  the 
will  was  executed  upon  the  date  which  is  stated  in  it.'' 

The  language  of  the  Civil  Code  of  Louisiana  is  the  saine 
in  meaning  as  the  section  of  our  code  in  regard  to  holographic 
wills.  It  was  held  by  the  United  States  circuit  court  in 
Gaines  v.  Lizardi,  3  Woods,  77,  9  Fed.  Cas.  1042,  that  where 
the  proof  showed  that  a  holographic  will  was  written  and 
signed  by  the  testator,  and  bore  date  of  some  day  in  a  desig- 
nated month,  but  did  not  show  of  what  particular  day,  that 
it  was  a  sufiScient  compliance  with  the  provisions  of  the  code 
as  to  dating.  The  case  involved  the  probate  of  a  holographic 
will  which  had  been  lost  or  destroyed,  but  it  illustrates  the 
point  in  the  case  at  bar.  In  case  of  a  holographic  will  which 
has  been  lost  or  destroyed  it  might  be  impossible  to  prove  the 
®^  day  of  the  month,  or  even  the  month,  in  which  it  was  exe- 
cuted, and  yet  the  evidence  might  be  clear  and  convincing  that 
the  will  was  entirely  written,  dated  and  signed  by  the  hand 
of  the  testator.  Should  the  courts,  in  such  cases,  exclude  the 
will  from  probate  because  the  correct  time  at  which  it  was 
written  coidd  not  be  proven?  In  Estate  of  Skerrett,  67  Cal. 
587,  8  Pac.  181,  the  deceased  in  his  lifetime  signed  a  deed  pur- 
porting to  convey  certain  property  to  his  sister.  The  record 
in  the  case  shows  that  the  deed  was  dated  April  26,  1881,  and 
acknowledged  before  a  notary  April  27,  1881.  The  deed  was 
never  delivered,  and  therefore  could  not  take  effect  as  a  deed. 
It  was  not  of  a  testamentary  character,  and  could  not  be  given 
effect  by  itself,  as  a  holographic  wilL  But  a  copy  of  the  deed 
in  the  handwriting  of  deceased  was  found  after  bis  death  im 
an  envelope  with  a  letter  addressed  to  the  sister.  The  letter 
was  without  date,  but  showed  an  intention  clearly  expressed 
in  his  handwriting  that  his  sister  should  have  the  property. 
The  time  at  which  the  copy  of  the  deed  was  made  by  deceased 
did  not  appear,  nor  was  there  anything  to  indicate  the  time 
when  the  letter  was  written,  except  that  it  was  some  time  after 
the  acknowledgment  of  the  deed.  This  court  said:  ^'Neither 
the  copy  of  the  deed  nor  the  letter,  taken  by  itself,  constitutes 
«  will;  the  one  is  not  testamentary  in  its  character,  and  the 
other  has  no  date;  but  taking  them  togetlier  as  the  deceased 
left  them,  forming  one  document,  it  is  complete.  The  first 
part  furnishes  the  date,  and  the  latter  the  testamentary  char> 
acter.'*  Now,  it  appears  evident,  in  the  above-cited  case, 
from  the  contents  of  the  letter,  that  the  copy  of  the  deed  and 
the  letter  must  have  been  made  after  the  date  of  acknowledge 
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ment  There  was  in  fact  nothing  to  show  when  the  copy  was 
made,  hut  it  contained  a  date^  and  with  the  letter  the  holo* 
graphic  will  was  held  good.  The  case  was  followed  and 
approved  in  In  re  Soher,  78  Cal.  478,  21  Pac.  8.  In  Estate 
of  Lakemeyer,  135  Cal.  28,  87  Am.  St.  Rep.  96,  66  Pac.  961, 
a  holographic  will  was  headed:  ''New  York,  Nov.  22,  *97, 
and  it  was  held  that  the  will  was  dated,  the  abbreviation  "  '97 
meaning  1897.  Therefore,  it  appears  to  he  the  rule  of  this 
cour^  as  of  all  other  courts,  to  construe  wills  as  valid  in  pref- 
erence to  holding  them  void. 

It  is  provided  in  the  Civil  Code  (section  1326)  that  of  two 
modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
^^  will  prevent  a  total  intestacy.  The  supreme  court  of 
Louisiana  adopted  the  above  liberal  rule  in  Heirs  of  Mc- 
llichael  v.  Bankston,  24  La.  Ann.  451,  in  which  it  was  held 
that  where  two  words  in  a  holographic  will  were  not  in  the 
handwriting  of  deceased,  but  did  not  change  the  meaning  nor 
alter  the  dispositions  made  by  the  testator,  the  will  would  be 
upheld.  When  a  man  of  sound  mind  and  memory,  by  his  own 
hand  and  signature,  has  plainly  made  a  disposition  of  his 
property,  the  courts  should  carry  out  his  intention  if  it  can  be 
done  without  violating  the  mandates  of  the  law. 

Bespondent  contends  that  this  appeal  was  not  taken  within 
tizty  days  after  '^le  rendition  of  the  judgment,''  and  hence 
the  evidence  cannot  be  considered  on  this  appeal.  The  ap- 
peal was  taken  within  sixty  days  after  the  entry  of  the  order, 
and  was  within  time.  The  section  of  the  code  in  regard  to 
rendition  of  judgments  does  not  apply :  Code  Civ.  Proc.,  sec  963, 
cubd.  3;  In  re  Smith,  98  Cal.  636,  33  Pac.  744;  Estate  of  Scott, 
124  Cal.  675,  57  Pac.  654.  The  stipulation  shows  ''that  the  tes- 
timony of  the  appellant  John  Fay  and  the  testimony  of  Luke 
Fay,  set  forth  in  full  in  said  transcript,  was  the  only  evidence 
adduced  at  the  hearing  of  the  petition  for  the  probate  of  said 
will  contained  therein.'^  AppeUants  are  parties  aggrieved  and 
entitled  to  appeaL  They  are  beneficiaries  under  a  trust  created 
by  the  will,  and  the  court  will  not  here  determine  the  validity 
of  the  trust  clause  as  to  appellants:  Code  Civ.  Proc.,  sec.  1299 ; 
Kstate  of  Cobb,  49  Cal.  599 ;  Estate  of  Murphy,  104  Cal.  554,  38 
Pac.  543 ;  Graham  v.  Birch,  47  Minn,  171, 49  N.  W.  697,  28  Am. 
St  Sep.  339,  and  note. 

It  follows  that  the  order  should  be  reversed* 

Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the   order 
appealed  from  is  reversed. 

Shaw,  J.,  Angellotti,  J.,    McFarland,  J., 

Lorigan,  J.,  Henshaw,  J.,      Beatty,  C.  J. 


HOLOaRAPmO  WILLS. 
L  Definition,  22. 

IL  The  Beqnlsites  of  are  PreaeribeA  by  Statatay  28. 
XXL  What  Writings  Amount  to,  24. 

ZV.  Beqnisites  Pecnliar  to  Holographic  Wills. 

a.  Oonstrnctlon  of  Statntes  Providing  for,  2S. 

b.  Must  be  Wholly  in  the  Handwriting  of  the  Testator,  28, 
c  The  Dating. 

1.  Necessity  for,  28. 

2.  Abbreviations  in  the  Date,  28. 

8.  Essential  Elements  of  a  Dating,  28. 

4.  The  Place  Where  the  Date  must  be  Written,  29. 

d.  The  Signature. 

1.  Necessity  for,  29. 

2.  What  Constitutes,  29. 

8.  The  Place  for  the  Signature,  80. 

e.  Witnessing  and  Attesting. 

1.  Necessity  for,  31. 

2.  Unsigned  Clause  of  Attestation,  32. 

V;  The  Place  Where  the  Will  was  Lodged  or  Found,  83. 
VI.  Proving,  84. 

I.    Definition. 

A  holographic  will  is  one  written  entirely  by  the  hand  of  the 
testator:  Bouvier's  Law  Dictionary,  title  ''Holograph";  Bapalje  A 
Lawrence's  Law  Dictionary^  title  "Holograph";  Neer  t.  Cowhick,  4 
Wyo.  49^  31  Pac.  862,  18  L.  B.  A.  588;  note  to  Lagrave  v.  Merle,  52 
Am.  Dee.  591.  Where,  however,  there  is  a  codicil,  the  will  and  the 
codicil  may  be  considered  separately,  and  one  be  holographic  and 
the  other  not.  Hence,  to  a  will  not  in  the  handwriting  of  the  tes- 
tator, but  duly  witnessed  and  attested,  there  may  be  a  codicil  wholly 
in  his  handwriting,  and  therefore,  though  not  witnessed,  entitled  to 
admission  to  probate  as  a  holographic  will:  In  re  Sober,  78  Cal.  477, 
21  Pac.  8.  Though  every  holographic  will  is  in  the  handwriting  of 
the  testator  and  by  him  subscribed,  it  is  obvious  that  not  every 
paper  subscribed  and  wholly  written  by  the  same  person  is  a  holo* 
graphic  will.  It  must,  except  in  so  far  as  the  statute  provides  other- 
wise, possess  the  same  requisites  as  other  wills.  It  must  have  a 
testamentary  purpose  sufficiently  expressed  and  be  executed  by  one 
having  testamentary  capacity,  acting  without  coercion,  fraud  or  un- 
due influence.  It  is  not  the  purpose  of  this  note,  however,  to  dis- 
cuss the  subject  of  wills  generally,  nor  of  holographic  wills  in  the 
respects  in  which  they  resemble  or  are  subject  to  the  same  rules  aa 
other  wills,  but  rather  to  point  out  the  features  peculiar  to  the 
former. 
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A  ptper  is  not  necessarily  entitled  to  probate  because  it  is  testa- 
Btntsry  in  seope  and  wholly  written  by  the  testator  and  attested 
hj  his  signature,  for  the  whole  subject  of  wills  is  under  statutory 
coatroly  and  e^ery  pax>er  presented  as  a  will,  whether  holographic 
or  not,  must  conform  to  the  requisites  of  the  statute.^  At  the  com- 
mon law  and  by  the  earliest  statutes  upon  the  subject  of  wills  wit- 
nesses thereto  were  not  required,  and  a  holographic  will  must  have 
been  good,  though  not  witnessed,  because  it  would  have  been  equally 
good  though  not  holographic,  provided  it  had  been  executed  by  the 
testator.  The  necessity  for  witnesses  resulted  from  the  statute  of 
29  Charles  II,  chapter  3,  relating  to  frauds  and  perjuries.  It  ia  be- 
lieved that  in  each  of  the  states  of  this  Union  statutes  have  been 
enacted  without  compliance  with  which  no  will  is  entitled  to  admis- 
sion to  probate  or  to  otherwise  be  given  effect  as  a  will.  Such  being 
the  case,  the  requisites  of  holographic  wills  must  be  found  in  those 
statutes,  and  where  they  prescribe  any  general  rule  respecting  the 
execution  and  attestation  of  wills,  such  rule  is  equally  applicable  to 
holographic  wills,  and  the  fact  that  a  will  is  wholly  in  the  hand- 
writing of  the  testator  does  not  exempt  it  from  the  rule.  Thus,  if 
a  statute  declares  that  all  wills  to  be  valid  must  be  in  writing, 
witnessed  by  two  competent  witnesses,  and  signed  by  the  testator 
or  by  some  person  in  his  presence  and  by  his  direction,  and  that  a 
holographic  will  may  be  proved  in  the  same  manner  that  other 
private  writings  are  proved,  wills  of  the  latter  class  are  still  subject 
to  the  provision  requiring  witnesses:  Neer  v.  Cowhick,  4  Wyo.  49, 
31  Pac  862,  18  L.  B.  A.  588.  So  a  statute  may  impose  limitations 
upon  holographic  which  do  not  apply  to  other  wills,  or  may  provide 
that  persons  competent  to  make  the  latter  are  not  competent  to  make 
the  former.  Thus,  if  a  statute  declares  that  a  married  woman  may 
dispose  of  her  separate  estate  by  will  without  the  consent  of  her 
hnsband,  and  may  alter  or  revoke  the  will  as  if  she  were  single,  and 
that  her  will  must  be  attested,  witnessed  and  proved  in  like  manner 
as  are  other  wills,  she  cannot  make  a  holographic  will,  though  the 
same  statute  recognizes  the  general  right  to  make  such  wills:  Scott 
▼.  Harkness,  6  Idaho,  736,  69  Pae.  556.  The  various  statutes  recog- 
nising holographic  wills  agree  in  requiring  them  to  be  subscribed 
and  wholly  written  by  the  testator.  Most  of  such  statutes  require 
saeh  wills  to  be  also  dated  by  him,  and  omit  the  requirement  of  attes- 
tation by  witnesses.  By  the  provisions  of  some  of  the  statutes  such 
wiDs  must  be  found  among  the  valuable  papers  or  effects  of  the 
deceased,  or  be  lodged  in  the  hands  of  another  for  safekeeping.  In 
a  few,  witnesses  are  not  dispensed  with.  In  others,  provision  is 
Bade  for  the  manner  of  proving  that  the  writing  is  that  of  the  tes- 
tator and  the  number  of  witnesses  who  must  testify  to  that  fact. 
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in.    What  WtitlngB  Amount  to. 

Provided  it  conforms  to  the  statutory  requisites  in  other  respects,  an j 
irritiug  or  combination  of  writings  (Estate  of  Skerrett,  67  Cal.  585, 
8  Pac.  181)  may  constitute  a  holographic  will,  if  it  expresses,  however 
informally,  a  testamentary  purpose  in  language  sufficiently  clear  to  be 
understood.  Sims  bequeathed  may  be  stated  in  figures  as  well  as  in 
words:  Succession  of  Vanhille,  49  La.  Ann.  107,  62  Am.  St.  Bep.  642,  21 
South.  191.  ''To  the  validity  of  a  will  the  law  does  not  require  it 
should  assume  any  particular  form,  or  that  any  technically  appropriate 
language  should  be  used  therein,  if  the  intention  of  the  maker  is  dis- 
closed and  the  distribution  of  his  property  at  his  death  is  design 
nated."    Hence,  a  paper  which  commences  with  a  synopsis  of  some 
of  the  principal  events  of  the  writer's  life  and  a  statement  of  prop- 
erty acquired  by  him,  and  that  Charlie  Webster  has  helped  him   to 
improve  it,  and  concluding,  ''I  have  requested  my  executors  to  give 
a  clear  deed  for  the  property  after  my  death  to  Maggie,  his  wife, 
and  Charlie,''  is  entitled  to  admission  to  probate  as  the  will  of  the 
writer.    The  fact  that  he  labored  under  a  mistaken  impression  that 
it  was  necessary  for  his  executors  to  make  a  conveyance  does  not 
prevent  the  writing  from  operating  as  his  will:  Webster  v.  Lowe, 
107  Ey.  293,  63  S.  W.  1030.    It  will  be  seen  from  this  that  it  is  not 
necessary  for  the  writer  to  know  that  the  paper  which  he  writes 
will  amount  to  a  will  or  otherwise  fully  accomplish  his  purposes. 
It  is  sufficient  that  he  manifests  his  wish  that,  on  his  death,   his 
propertyi  or  some  part  of  it,  shall  go  to  another  person  by  him  desig- 
nated: Outlaw  V.  Hurdle,  1  Jones  (46  N.  C),  150;  Estate  of  Knox, 
131  Pa.  St.  220,  17  Am.  St.  Bep.  798,  18  Ati.  1021,  6  L.  B.  A.  353. 
Nor  is  it  necessary  that  such  designation  be  so  complete  that  parol 
evidence  is  not  necessary  to  make  it  understood.    Thus,  the  words, 
''Dear  old  Nance:  I  wish  to  give  you  my  watch,  two  shawls,  and  also 
five  thousand  dollars,"  properly  dated  and  subscribed  by  the  writer, 
is  a  holographic  will,  and  parol  evidence  is  admissible  to  prove  who 
is  the  person  whom  he  designated  as  "Old  Nance":  Clarke  v.  Ban- 
som,  50  Cal.  595.    It  is  sufficient  that  the  will  merely  states  that  the 
person  named  therein  is  the  testator's  heir  if  it  is  also  indorsed  in 
his  handwriting  as  his  will:  Succession  of  Ehrenberg,  21  La.  Ann. 
280,  99  Am.  Dec.  729.    A  will  may  take  the  form  of  a  direction  to 
the  testator's  executors  to  pay  the  beneficiaries  a  sum  specified  at  a 
future  designated  date:  Pena  ▼.  Cities  of  New  Orleans  and  Balti- 
more, 13  La.  Ann.  86,  71  Am.  Dec.  506.    A  holographic  will  may  be 
contained  in,  or  be  a  part  of,  a  letter  written  by  the  testator  to  the 
beneficiary  or  to  another:  Buffington  v.  Thomas  (Miss.),  36  South. 
1039;  Barney  v.  Hayes,  11  Mont.  571,  28  Am.  St.  Bep.  495,  29  Pac. 
282;  Alston  v.  Davis,  118  N.  C.  202,  24  S.  E.  15;  or  may  consist  of 
an  entry  in  the  testator's  diary:  Beagan  t.  Stanley,  11  Lea,  816. 

Whether  directions  for  the  writing  of  a  will  may  of  themselves 
constitute  a  holographic  will  is  not  free  from  doubt.    A  paper  enr 
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tUM,  «'I>iieetioii8  liow  I  want  mj  will  wrote,''  was  denied  admi*- 

ri«B  to  probate  in  Viygiiiiay  but  the  reeaone  for  eaeh  deaial  wero 

ail  Cteiod  by  tbo  eovrty  and,  as  they  may  have  related  to  the  aaeei^ 

tnaly  of  the  diroeiiom  thus  referred  to  and  the  impoeeibility  of 

•MOtelninf;  froot  them,  even  if  so  admitted,  what  dieposition  wao 

naie  of  the  property  therein  referred  to,  the  ease  ean  hardly  bo 

Ttfsrdod  aa  authority  on  one  side  or  the  other  of  the  qaestion: 

Heeker  ▼.  Hoeker,  4  Gratt.  277.    In  Barney  ▼•  Hayes,  11  Mont.  99^ 

571, 2&  Am.  St.  B^.  495,  29  Pae.  282,  384,  it  appeared  that  the  tesU- 

tor,  after  having  executed  a  will  which  was  duly  attested  by  wit- 

BSMCP,  married,  and  subsequently  wrote  to  his  attorneys  referring  to 

Us  marrii^,  and  stating,  ''Now,  what  I  want  is  for  you  to  change 

my  will  so  that  she  will  be  entitled  to  all  that  belongs  to  her  aa 

mj  wife.    I  am  in  very  poor  health  and  would  like  this  attended  to 

as  soon  as  convenient.''    Application  was  made  for  the  admission 

to  probate  of  this  letter  as  a  codicil  to  the  pre-existing  will.    It  waa 

conceded  that  the  marriage  had  revoked  the  original  will,  but  that 

if  the  letter  could  be  admitted  as  a  codicil,  it  republished  the  will^ 

and  that  the  will  and  codicil  together  constitute  the  last  will  and 

testament  of  the  decedent.    ''The  whole  gist  of  the  case,"  said  the 

court,  "therefore,  is  whether  said  letter  was  a  codicU;   that   is, 

whether  it  was  testamentary  In  character.    The  court  submitted  to 

the  jury  a  great  number  of  questions,  which  seemed  to  have  included 

all  matters  of  fact  in  the  case.    The  court  also  required  the  jury  to 

determine  whether  said  letter  was  a  codicil.    The  jury  said  it  was." 

The  trial  court  set  aside  this  finding  and  held  that  the  letter  was 

not  a  codiciL    Its  action  was  reversed  upon  appeal,  the  appellate 

«eoatt  holding  that  the  words  contained  in  the  letter  "disclosed  aa 

aaimus  testandi,"  that  the    reasonable    construetion  of  the  letter 

was  that  the  testator  wished  his  Wife  to  have  a  certain  portion  of 

Ida  estate,  and  that  no  one  could  read  the  letter  and  be  in  any 

donbt  as  to  what  the  decedent  intended  should  be  the  disposition 

of  his  property  to  his  wife,  and  that  such  intention  being  dear,  the 

intent  must  not  be  ignored  because  the  language  was  not  technical; 

Barney  v.  Hayes,  11  Mont.  99,  571,  28  Am.  St.  Bep.  495,  29  Pac  282, 

S84. 

IV.    Beviisites  Peculiar  to  Holographle  Wills. 

a.  Ooostmetion  of  Statutes  Providing  for.^It  must  be  remem* 
bered,  in  the  first  instance,  when  we  speak  of  requisites  peculiar  to 
holographic  wills,  we  refer  only  to  such  wills  as  are  admissible  to 
probate  only  on  the  ground  that  they  are  holographic.  As  already 
suggested,  a  will,  in  addition  to  being  signed  by  the  testator  and 
wholly  in  his  handwriting,  may  also  have  been  executed  with  all  the 
formalities  required  of  wills  not  holographic.  In  such  a  case,  it 
may  be  admitted  to  probate  without  for  any  purpose  considering  the 
fact  that  it  is  wholly  in  the  testator's  handwriting,  and  it  is  not 
subject  to   the  statutory  provisions  peculiarly   applicable  to   hole- 
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^rapliie  willfl.  These  proyisioiiB,  when  properly  Applicable,  are  ^ite 
«trictl7  enforced  bj  the  courts.  The  omission  of  any  of  them  will 
not  be  oyerlooked  on  the  gronnd  that  it  is  beyond  question  that  tha 
paper  was  executed  by  the  decedent  as  his  will  while  he  possessed 
abundant  testamentary  capacity  and  was  free  from  fraud,  constraint, 
«r  undue  influence,  and  there  is  no  question  of  his  testamentary  pur- 
pose and  no  obstacle  to  carrying  it  into  effect  had  his  will  been  exe- 
•euted  in  the  manner  prescribed  by  the  statute:  Estate  of  Band,  61 
€al.  468,  i4  Am.  Bep.  555;  Succession  of  Armant,  43  La.  Ann.  310, 
26  Am.  St.  Bep.  183,  9  South.  50;  Baker  ▼.  Brown,  83  Miss.  793,  86 
South.  539;  Warwick  v.  Warwick,  86  Ya.  602,  10  S.  E.  843,  6  L.  B.  A. 
796.  When,  on  the  other  hand,  the  paper  offered  has  been  executed 
in  compliance  with  all  the  requisites  imposed  by  the  statutes,  the 
•courts  will  construe  it  on  the  same  principles  applicable  to  other 
wills,  by  seeking  to  ascertain,  though  its  language  is  untechnical 
and  ungrammatical,  or  words  are  omitted  from  it,  what  was  the 
intention  of  the  testator,  and  by  giving  effect  to  that  intention, 
whenever  lawful,  and  thus  capable  of  ascertainment.  Hence  the 
words,  "  Crolldepdro,  february  3,  1892,  this  is  to  serif ey  that  ie  levet 
to  mey  wife  Beal  and  persnal  and  she  to  dispose  for  them  as  she 
wis,"  may  be  construed  as  if  it  had  been  written,  "Corral  de  Piedra, 
February  3,  1892.  This  is  to  certify  that  I  leave  to  my  wife  (my) 
real  and  personal  (property),  and  she  to  dispose 'of  them  as  she 
wishes":  Mitchell  v.  Donohue,  100  Gal.  202,  38  Am.  St.  Bep.  279,  34 
Pae.  614.  Though  certain  words  taken  by  themselves  have  no  ap- 
parent connection  with  other  portions  of  the  will,  "the  testatrix 
must  be  deemed  to  have  written  them  with  the  intention  that  some 
•effect  should  be  given  them,  and  that  intention,  so  far  as  it  can  be 
gathered  from  the  will  itself  and  the  circumstances  under  which  it 
is  executed,  is  to  be  ascertained  by  the  court  and  effect  given  thereto 
accordingly.  The  order  in  which  the  words  of  a  will  are  written  is 
not  determinative  of  the  testator's  intention,  and  under  a  well-recog- 
nized rule  this  order  will  be  transposed  if  thereby  the  intention  of 
the  testator  can  be  ascertained.  So,  too,  a  word  that  has  been  mani- 
festly omitted  and  is  essential  to  an  understanding  of  the  intention 
of  the  testator  will  be  supplied":  In  re  Stratton,  112  Gal.  513,  44 
Pac.  1028. 

b.  Mnat  be  Wholly  in  tbe  Handwxltliic  of  tbe  Testator.-rA  will 
cannot  be  holographic  if  any  part  of  it  is  not  in  the  handwriting  of 
the  testator.  The  material  with  which  it  is  written  is  immateriaL 
It  may  be  in  pencil  as  well  as  in  ink:  Philbrick's  Heirs  v.  Span^^er, 
15  La.  Ann.  46;  Estate  of  Knox,  131  Pa.  St.  220,  17  Am.  St.  Bep. 
798,  18  Atl.  1021,  6  L.  B.  A.  353.  Whether  in  ink  or  in  pencil,  every 
part  of  it  must  be  in  the  testator's  handwriting.  Hence,  if  a  printed 
form  has  been  used,  so  that  the  paper  consists  partly  of  such  print- 
'  **  and  partly  of  clauses  written  by  the  testator,  no  part  of  it  can 
idmitted  to  probate  as  his  holographic  will:  In  re  Band's  Estate^ 
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<1  Od.  408,  44  Am.  Bep.  555;  WilliamB'  Heirs  ▼.  Hardj,  15  La.  Aiuu 
IMl  The  nma  result  miiBt  follow  if  the  will  is  written  on  a  printed 
Ittterheady  some  of  tbe  -words  or  flgares  of  whieh  eonstitnte  an 
anstial  part  of  the  will:  In  re  Billing's  Estate,  64  Cal.  427,  1  Pae. 
TOl;  Bneeessifm  of  Bobertson,  49  La.  Ann.  868,  62  Am.  St.  Bep.  672, 
tl  Soath.  586.  Perhaps,  where  it  appears  that  all  the  words  neees- 
miy  to  a  completely  exeeuted  will  are  in  the  handwriting  of  the 
t€Stat<v,  it  may  be  admitted  to  probate,  though  it  is  proved  that  a 
few  other  words  are  in  the  handwriting  of  another:  MeMiehael  ▼• 
BtnhsUm,  24  La.  Ann.  451;  and  certainly  this  is  tme  where  the 
words  are  written  preceding  the  will  as  a  mere  caption:  Baker  ▼. 
Brawn,  83  ICias.  793,  36  Sonth.  539. 

The  t|nestion  whether  a  holographic  will  may,  by  referring  to  an- 
other paper  not  in  the  handwriting  of  the  testator,  make  it  a  part 
ef  the  will  is  not  free  from  doubt.    In  Virginia,  where  it  appeared 
that  a  will  had  been  drawn  purporting  to  give  all  the  testatrix's 
property  to  her  sisters  Margaret  and  Sallie,  but  had  not  been  sub- 
scribed or  otherwise  executed,  and  that  the  testatrix  had  written  on 
the  same  sheet  of  paper,  "As  Margaret  is  dead,  I  give  her  share 
to  my  niece  Lizzie  Leigh  Gibson,"  and  followed  this  with  her  signa- 
ture and  the  proper  date,  it  was  held  that  this  latter  writing  could 
not  be  admitted  to  probate.    It  was  conceded  that  had  the  original 
win  been  duly  exeeuted,  the  additional  writing  would  have  been  en- 
titled to  probate  as  a  codicil  thereto,  but  a  majority  of  the  court 
was  of  the  opinion  that,  as  the  original  will  was  never  duly  executed, 
nor  in  the  handwriting  of  the  testatrix,  the  subsequent  writing  could 
not  be  admitted  to  probate  as  a  codicil  or  otherwise:  Gibson  v.  Qib-* 
son,  28  Gratt.  44.    Like  doubt  seems  not  to  exist  when  the  paper 
referred  to  is  in  the  handwriting  of  the  testator.    In  Estate  of 
Skerrett,  67  Cal.  585,  8  Pac.  181,  it  appeared  that  the  decedent  signed 
and  acknowledged  a  deed  of  gift  to  his  sister  which  never  became 
operative  for  want  of  delivery.    Afterward  he  sent  her  a  letter 
containing  a  copy  of  the  deed,  declaring  that  nothing  further  was 
necessary  than  to  have  it  recorded,  and  that  the  property  therein 
described  would  then  become  hers,  and  that  he  wanted  her  to  know 
that  she  was  provided  for  under  all  circumstances,  and  that  if  it 
shonld  please  God  to  call  him  away,  she  would  have  her  own  property 
to  depend  on,  sufficient  to  make  her  independent  while  she  lived.    The 
copy  of  the  deed,  as  weD  as  the  letter,  was  in  the  decedent's  hand* 
writing.    It  was  held,  reversing  the  judgment  of  the  trial  court,  that 
the  deed  itself  could  not  be  admitted  to  probate  as  a  will,  because 
it  contained  no  words  of  testamentary  character,  but  that  the  copy 
sad  the  letter,  thou^  neither  in  itself  constituted  a  will,  because 
the  one  was  not  testamentary  in  character  and  the  other  had  no  date, 
together  as  one  complete  doenment,  clearly  showed  an  animns 
tandi,  and  were  entitled  to  admission  to  probate. 


28  Akebican  State  Bepobts^  Vol.  104.    [Califoniia^ 

1*  VeeanitF  for.^We  believe  that  all  the  etatutea  anthoriziai^ 
the  adaniaaion  to  probate  of  bolo(praphic  willa  aa  aueb  require  tke» 
to  be  dated.  Failure  to  respect  thia  requirement  ia  fatal  to  tb# 
will:  In  re  Martin's  Will,  58  Cal.  530;  Fuentea  ▼•  Qainea^  25  La.  Am. 
85;  Heffner  ▼.  Heffner,  48  La.  Ann.  1088,  20  South.  281.  Though  all 
the  reat  of  it  ia  eoneeded  to  be  in  the  handwriting  of  the  testator, 
if  the  date  ia  proTod  to  have  been  written  hj  another,  it  must  be 
denied  admission  to  probate:  Eatate  of  Behrens,  130  Cal.  416,  62 
Pae.  603.  The  whole  of  the  date  muat  bo  in  the  testator's  handwrit- 
ing. Hence,  if  he  writes  his  will  on  a  letter-head,  using  the  figures 
printed  thereon  as  part  of  the  date  and  without  eonaidering  aueh 
figures,  the  date  cannot  be  known,  the  will  cannot  be  supported  aa  a 
holographic  will:  Saccession  of  Bobertson,  40  La.  Ann.  868,  62  Am. 
St.  Bep.  672,  26  South.  586. 

2.  Abbreviations  in  the  Date  are  permissible  if  they  are  such  as 
are  in  common  use,  easily  understood,  and  leave  no  question  of  the 
date  intended  to  be  expressed.  Hence,  the  words,  ''New  York,  Nov. 
22/97,"  constitute  a  good  dating.  ''In  this  case  the  expression 
under  consideration  is  entirely  unambiguous,  and  to  everyone  familiar 
with  the  usage  of  language  it  expresses  the  month,  day  and  year  as 
clearly  aa  though  these  had  been  written  out  in  full.  It  is,  or 
rather,  during  the  century  just  expired,  it  was,  the  common  usage ^ 
universally  understood— to  designate  the  year  by  the  last  two  figures 
of  its  number,  omitting  the  figures  designating  the  century":  In 
re  Lakemeyer'a  Eatate,  135  CaL  28,  87  Am.  St.  Bep.  96,  66  Pac.  961. 

8.  Eiaentlal  Elements  of  a  Dating.— A  dating  ia  not  sufficient  to 
■atiafy  the  requirementa  of  the  atatute  if  it  omita  either  the  day, 
the  month  or  the  year:  Fuentea  v.  Gaines,  25  La.  Ann.  85;  Heffner 
T.  Heflbier,  48  La.  Ann.  1088,  20  South.  281;  though  when  the  eziat- 
ence  of  the  will  ia  in  iaaue,  aa  where  its  admission  to  probate  aa  a 
loal  will  ia  Bought,  it  is  sufficient  that  the  testimony  shows  that  it 
was  dated  on  aome  day  in  a  designated  month  and  year  without 
q^ifying  that  day,  if  the  inference,  supported  by  the  testimony, 
ia  that  the  day  waa  apecified  in  the  will,  though  the  witnesses  testify- 
ing do  not  remember  what  it  waa:  Gainea  v.  Lizardi,  8  Wooda^  77, 
Fed.  Caa.  No.  7175.  If  a  will  in  the  handwriting  of  the  testator 
closes  with  the  proper  dating  and  signing,  and  is  followed  by  a 
further  clause  signed  by  the  testator,  but  bearing  no  separate  date, 
anch  clause  will  be  presumed  to  have  been  written  at  the  same  time 
aa  the  original  will,  and  therefore  the  whole  will  be  deemed  to  be 
properly  dated:  Lagrave  v.  Merle,  5  La.  Ann,  278,  52  Am.  Dec  589. 
It  is  not  essential  that  the  date  stated  truly  represented  the  tim» 
when  the  will  was  written  or  signed.  An  obvious  mistake  in  this 
respect  is  not  fatal  to  the  will:  Estate  of  Fay,  145  Cal.  82,  ante,  p» 
17,  78  Pac.  340.    Whether  his  action  is  due  to  a  mistake  or  not,  th» 
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toUtff  wMj  adopt  mm  the  date  of  his  wiU  any  date  preriMMlj 
witt«  by  Um:  EaUte  o£  Olisby,  146  CaL  407,  poat,  p.  58,  78  Pae. 
Mi  We  mast  eonf  eae  that  tbe  reaaonlng  upon  whieb  th^ae  daeiaioaa 
V  piaeed  goea  far  tofward  eatablialuBif  that  the  reqiuremeat  of  dat- 
iig  k  direetoiy  rather  thaoi  mandatory,  and  ia,  to  aa,  entirely  aaaat- 
■hckory  to  long  as  it  is   eenceded  that  the  requirement  vast  be 

OMfM, 

i  The  Place  Inhere  tibe  I>ats  ICost  be  Written  ia  not  preaeribed 
hf  the  ikatnte,  and  hence   it    ia   not  material  in  what  part  of  the 
intrment  it  appears:  Zerega  ▼•  Pereiyal,  46  La.  Ann.  590,  15  Booth. 
471  U  may  follow  the  signature:  Sneeearion  of  Fnqaa,  27  La.  Ann. 
271;  er  even  be  f onnd  on  a  pieee  of  paper  dilTerent  from  that  which 
fxpreana  the  teatamentary  purpose  and  to  whieh  the  aignatnre  of  the 
testator  ia  written.     Thns,  -where  a  teatator  aent  to  hia  aiater  what 
puported  to  be  a  eopy  of  a  deed  eonveying  certain  property  to  her, 
dated  April  26,  1881,   and   aeknowledged  on  the  day  following,  in* 
doeed  in  a  letter  bearing  no  date,  bat  ahowing  hia  intention  that 
•ha  ahonid  have  aoeh  property  at  hia  death,  auch  copy  and  letter 
were  together  held  to  eonatitnte  a  holographic  will,  and  to  joatify 
each  holding,  it  was  necessary  for  the  court  to  adopt,  and  it  did 
adopt,  the  date  aa  expressed  in  anch  copy  aa  the  date  of  the  holo- 
graphic wUl:  Estate  of  Bkerrett,  67  GaL  585,  8  Pac  181. 

d.    The  Slgnatiire. 

1.  Hecaerity  for. — At  the  common  law  a  will  of  peraonal  property 
in  the  teatator 'a  handwriting  waa  good,  though  without  hia  aignature 
and  nnwitneaaed,  and  in  aome  of  the  atatea  a  common-law  will  ia  atiU 
ssffident  in  exceptional  circumatanees,  aa  when  made  by  a  aoldier 
in  aetnal  aervice  or  a  mariner  at  aea  for  the  purpoae  of  dispoaing 
ef  his  wagea  and  peraonal  eatate:  Leathera  y.  Greenacre,  53  Me.  561. 
The  general  rule,  however,  ia  that  willa  muat  be  aigned  by  the  teata* 
tor,  and  apecial  reaaona  exiat  for  the  rule  and  ita  enforcement  when 
the  will  ie  not  witnesaed.  The  abaence  of  the  teatator 'a  signature 
■pon  what  is  claimed  aa  a  holographie  will  muat  be  regarded  aa 
fatal,  except  in  caaoa  where  the  common  law  haa  been  left  in  force 
as  to  loldiera  aad  aailora. 

2.    What  OonsttHitts.— The  atatutea  requiring  the  aigning  of  willa 

by  the  teatator  have  rarely,  if  ever,  declared  what  conatitutea  a 

^g***g  ^  aignature,  aad,  while  there  are  many  deciaiona  upon  that 

sabject  in  ita  relation  to  other  willa^  there  are  few  indicating  whether 

the  reanlta  reached  are  equidly  applicable  to  willa  wliich  have  beea 

adautted  to  probate  only  on  the  ground  that  they  are  holographic 

ne  qaeatioa  whether  a  aignature  to  a  wiU  may  conaiat  of  the  teata- 

<sr^  mark  cannot  ariae,  beeauee  the  exiatence  of  the  balance  of  the 

wiO  in  hia  handwriting  demoaatrates  hia  ability  to  write,  aad  hence 

the  absence  of  any  neceaaity  for  uaing  a  mark.    There  ia  certainly 

as  assd  of  his  writing  hia  name  in  foil,  but  it  is  doubtleaa  ani&cieat 
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that  the  signature  written  is  that  ordinarily  used  hj  him  in  otlier 
business  transactions.  It  may  probably  consist  of  initials,  or  even 
of  a  fictitious  or  assumed  name.  "The  title  by  which  a  man  calls 
himself  and  is  known  in  the  community  is  his  name,  whether  it  be 
the  one  he  inherited  or  had  originally  given  him  or  not.  So  the 
form  which  a  man  customarily  uses  to  identify  and  bind  himself  in 
writing  is  his  signature,  whatever  shape  he  may  choose  to  give  it. 
Nor  is  there  any  fixed  requirement  how  much  of  the  full  name  shall 
be  written."  Hence  a  holographic  will  signed  only  by  the  testa- 
trix's given  name  "Harriet"  was  upheld:  Estate  of  Knox,  131  Pa. 
St.  220,  17  Am.  St.  Bep.  798,  18  Atl.  1021,  6  L.  B.  A.  353. 

S.    The  Place  fox  the  Signaturew^In  holographic  as  in  other  wills, 
the  place  of  the  signature  is  not  material  unless  made  so  by  statute. 
It  need  not  be  at  the  end:  In  re  Johnson's  Estate,  Myr.  Prob.  5;  In 
re  Donoho's  Estate,  Myr.  Prob.  140;  In  re  Barker's  Estate,  Myr. 
Prob.  78.    It  is  true  that  the  name  of  the  testator  written  in  the 
body  of  the  will  cannot  be  treated  as  his  signature  when  not  intended 
to  be  such:  In  re  Armant's  Will,  43  La.  Ann.  310,  26  Am.  St.  Bep. 
193,  9  South.  60;  and  that  where,  as  in  Virginia,  the  statute  declares 
that  the  name  of  the  testator  written  in  a  will  shall  not  be  regarded 
as  his  signature  unless  there  is  something  on  the  face  of  the  paper 
indicating  that  it  was  intended  to  be  such,  the  mere  presence  of  such 
name  in  the  will  in  his  handwriting  cannot  be  accepted  as  his  signing 
or  signature  in  the  absence  of  any  such  intention  so  appearing:  Wal- 
ler V.  Waller,  1  Gratt.  454,  42  Am.  Dec.  564;  Bamsay  v.  Bamsay,  IS 
Gratt.  664,  70  Am.  Dec.  438;  Boy  v.  Boy,  16  Gratt.  418,  84  Am.  Dec. 
696.    Still  the  general  rule  is,  in  the  absence  of  some  statutory  pro- 
hibitions, that  the  name  of  the  testator  written  by  him  either  in  the 
introductory  or  closing  clause  of  his  will  constitutes  his  signature: 
In  re  Camp's  Estate,  134  Cal.  233,  66  Pac.  227;  Lawson  v.  Dawson 'e 
Estate,  21  Tex.  Civ.  App.  361,  53  S.  W.  64;   and   even  under  the 
Virginia  statute,  the  concluding  clause  of  a  will  stating  '^1,  William 
Dinning,  say  this  is  my  last  will  and  testament,"  sufficiently  indi- 
cates that  the  name  so  written  was  intended  as  the  signature  of  the 
testator,  and  entitles  the  will  to  admission  to  probate  as  holographic: 
Dinning  v.  Dinning,  102  Va.  467,  46  S.  E.  473.    Not  at  air  reconcilable 
with  what  we  have  said  upon  this  subject  is  the  decision  in  Be 
Booth's  Estate,  127  N.  Y.  109,  24  Am.  St.  Bep.  429,  27  N.  E.  826,  12 
L.  B.  A.  452.    The  will  there  in  question  was  witnessed  and  attested 
by  two  persons  and  was  wholly  in  the  handwriting  of  the  testatrix^ 
and  though  not  otherwise  signed  by  her,  contained  her  name  in  the 
opening  clause  and  also  her  maiden  name  at  the  end.    One  of  the  sub- 
scribing witnesses  testified  that  the  testatrix  said  to  her,  ''This  is 
my  will;  take  it  and  sign  it."    The  court  held  that  this  evidence 
was  insufficient  to  sustain  a  finding  or  verdict  that  the  testatrix's 
name  written  by  her  in  the  first  line  of  the  document  was  there 
written  with  the  intent  that  it  should  have  effect  as  her  signature  ie 
the  final  execution  of  the  will,  saying:  "Whenever  the  name  of  a 
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tatetor  Appeara,  irbetbVr  in  tlie  "body  or  at  the  end  of  a  will,  it 
But  ^ve  been  -writteii  ^witli  intent  to  execute  it,  otberwiie  it  i» 
vi^t  force.  When  a  testator  or  the  maker  of  a  eootraet  sub- 
fcribeB  it  at  the  end  and  in  tlie  manner  in  which  legal  instmmenta 
•n  VRially  anthenticatedy  a  pr^anmption  arises  that  the  signature 
118  affixed  for  the  pnrpoae  of  creating  a  ^alid  instmment.  But  when 
fhe  Btme  is  written  near  tbe  l>e|:inning  of  the  document,  where,  as 
ft  nle,  names  are  inserted  by  wray  of  description  of  the  person  who  is 
to  flxeente  it,  and  rarely  as  signatures,  it  must,  before  it  can  be  held 
to  hare  been  inserted  for  tbe  -jpnarpoae  of  validating  the  instrument, 
be  proved  to  bave  been  written  -witb  that  intent.'' 

The  following  summary  of  tbe  French  doctrine  upon  the  subject 
tppeais  to  meet  the  approval    of  tbe  supreme  court  of  Louisiana: 
"Although  the  natural  place  of  tbe  signature  be  at  the  end  of  the 
act,  because  it  expresses  tbe  final  approval  given  by  the  testator  to 
tbe  dispontions  of  last  will  v^bicb  be  has  made,  it  is,  however,  ad- 
nitted  that  the  writing  by   tbe  testator  of  his  name   toward  the 
cad  of  the  act  may  be  considered  as  a  signature,  if  it  is  placed  after 
an  the  dispositions  constituting  the  testament.    It  does  not  matter 
that  after  the  name  there  may  follow  some  words  connected  with  it, 
if  tbe  words  thus  following  are  superfluous  or  useless.''    In  tbe  case 
whence  this  quotation  is  made  it  appeared  that  the  will  in  question 
ccmmenced  with  a  caption  as  follows:  "Testament  d'Aglae  Armant." 
Tbe  court  was  of  the  opinion  that  the  name  as  thus  written  could 
not  be  accepted  as  signature,  partly  upon  the  ground  that  it  was 
not  written  in  the  ordinary  manner  of  a  signature  and  was  ' '  without 
a  paraph,"  the  evidence  showing  that  the  testatrix  ordinarily  em- 
ployed one,  and  further,  "that  the  coupling  of  the  'd'  with  the 
name,  in  itself  excludes  the  idea  of  its  being  intended  as  a  signature." 
The  decision  was  also  partly  upon  another  ground  which  the  court 
tkns  expressed:  "Even  apart  from  the  name's  not  being  at  the  end 
at  the  testament,  we  think  the  proof  does  not  show  that  she  intended 
to  sign  at  alL    It  simply  shows  that  she  did  not  think  or  know 
thai  a  signature  was  essential.    If  she  had  known  that  it  was  neces- 
■Boy  that  the  testament  should  be  signed,  it  is  impossible  to  conceive 
bow,  In  so  important  a  matter,  she  should  have  acted  so  ambiguously 
and  so  diiferently  from  the  course  universally  pursued  by  her  in 
wgsing  other  acts  and  doeoments  of  every  description.    The  simple 
faet  IS,  she  did  not  k]iow  that  a  signature  was  necessary,  and  there- 
f srs  did  not  sign.    Her  mistake  in  this  respect  is  unfortunate  in  the 
XHtsrests  of  jostiee^  but  it  cannot  save  the  wilL'' 

e.    WitaesEdng  and  Attesting, 

L  Jfsesirity  fon—The  authorities,  in  so  far  as  tbey  speak  upon 
tbs  sabjse^  indicato  that  tbe  recognition  of  holograpbie  wiUa  does 
ast  txenpi  them  from  the  general  provisions  contained  in  the  stat- 
ites  Ysspeetiiig  the  manner  of  witnessing  and  attestix^(  -wins.    H«nee, 
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in  the  absence  of  any  statntoiy  provision  to' the  contrary,  hologrmphie 
wills  must  be  published,  witnessed  and  attested  in  the  same  mmnjm 
as  others,  but  criticism  of  the  term  of  what  is  claimed  to  be  a  boA- 
•cient  publication  need  not  be  so  seyere  as  where  the  will  ia  not 
wholly  in  the  testator's  handwriting:  Trustees  ▼.  McKinstry,  76 
Hd.  188,  23  Atl.  471;  Matter  of  Application  of  Becket,  103  N.  T. 
167,  8  N.  E.  606;  Matter  of  Hunt,  110  N.  Y.  281,  18  N.  E.  106; 
Matter  of  Turrell,  47  App.  Div.  660,  62  N.  Y.  Supp.  1053;  166  N.  Y. 
330,  59  N.  B.  910;  In  re  Aker's  Will,  173  N.  Y.  62D,  66  N.  E.  1101, 
74  App.  Div.  461,  77  N.  Y.  Supp.  643;  Neer  v.  Cowhick,  4  Wyo.  49, 
31  Pac  862,  18  L.  B.  A.  588.  In  many  of  the  states,  however, 
holographic  wills  need  not  be  published  nor  witnessed,  nor  otherwise 
attested  than  by  the  testator's  signature.  In  other  words,  sncL  a 
will  is  entitled  to  admission  to  probate  on  proof  in  the  manner  .e- 
quired  by  statute  that  it  is  wholly  written,  dated,  and  signal  ia 
the  handwriting  of  the  testator:  Ariz.  Bev.  Stats.,  ed.  1887,  sees. 
3234,  3235;  Cal.  Civ.  Code,  sec  1277;  Idaho  Bev.  Stats.,  sec.  5728; 
Scott  V.  Harkness,  6  Idaho,  736,  59  Pac  666;  Toebbe  v.  Williams,  80 
Ky.  661;  Webster  v.  Lowe,  107  Ky.  293,  53  a  W.  1030;  La.  Civ.  Code, 
arts.  1581,  1588;  Williams  v.  Hardy,  15  La.  Ann.  286;  Buffington  t. 
Thomas  (Miss.),  36  South.  1039;  Barney  v.  Hays,  11  Mont.  571,  28 
Am.  St.  Bcp.  495,  29  Pac  282;  Outlaw  v.  Hurdle,  1  Jones  (N.  C.)j 
150;  Alston  v.  Davis,  118  N.  a  202,  24  S.  E.  15;  Estate  of  Knox, 
131  Pa.  St.  220,  17  Am.  St.  Bep.  798,  18  Atl.  1021,  6  L.  B.  A.  853; 
Beagan  v.  Stanley,  11  Lea,  316;  Lawson  v.  Davison's  Estate,  21  Tex. 
•Civ.  App.  361,  53  S.  W.  64;  Dinning  ▼.  Dinning,  102  Ya.  467,  46  &  £ 
473;  West  Ya.  Laws,  ed.  1882,  e.  84^  sec  3. 

2.  Unsigned  Olavse  of  Attestation.— A  will,  though  holographic 
jnay  be  followed  by  an  attestation  clause,  or  may  otherwise  indieatc 
4hat  the  testator  intended  to  have  it  witnessed  and  attested  in  the 
aame  manner  as  if  not  holographic  In  such  circumstances,  if  ther< 
are  no  subscribing  witnesses,  or  not  a  sufficient  number  of  them^  oi 
•one  is  incompetent  to  aot  as  such,  it  may  be  claimed  that  the  tea 
tator  had  designed  to  complete  the  execution  of  the  will  as  if  i1 
were  not  holographic,  and  that,  because  of  his  failure  to  do  ao,  i1 
•cannot  be  admitted  to  probate.  The  answers,  however,  have  beei 
•uniform  to  the  eifeet  .that  if  the  will  was  executed  in  the  mannei 
xequired  of  holographic  wills,  it  was  entitled  to  admission  to  prehate 
notwithstanding  the  faet  that  the  testator  intended  to  execute  it  li 
the  presence  of  subscribing  witnesses  and  believed  such  presence 
essential  to  its  validity:  In  re  Sober,  78  OaL  477,  21  Pac  8;  Toeblx 
▼.  Williams,  80  Ky.  661;  Andrews'  Heirs  v.  Andrew's  Exrs.,  IS 
Mart.  (O.  S.)  713;  Succession  of  Both,  31  La.  Ann.  315;  Brown  ▼, 
Beaver,  48  N.  G.  516,  67  Am.  Dec.  255;  HUl  v.  Bell,  61  N.  C.  122,  92 
Am.  Dec  688;  Allen  v.  Jeter,  S  Lea,  •672;  Perkins  v.  Jones,  84  Ya, 
358,  10  Am.  St.  Bep.  863,  4  B.  £.  833. 


^l»tl  TlBTAm  or  Fat.  S8 


T.  ftiniM  Wters  tkB  IKTiU  -wmm  ZiOdc^d  or  roiiiid  !■  genenJif 
Mtttteriil,lKit  in  ttro  of  the  atatoa  it  must  bave  been  fomd  uiottl 
ttiviIiiUepapmB  and  effects  of  tbe  cteeedent,  or  have  been  bj  Uai 
Weed  with  laetber  penoa  ttur  saf  eiceepin^:  Winaiead  ▼.  Bowmaa, 
tt  K.  G.  170;  Tate  t.  Tate,  11  Hnmplu   464.     Tbe  meaning  of  theM 
nttDiitaaiU  has  not  been  xnneli  Hti^^ted.     Tbe  decedent  may  have 
two  or  more  placet  in  whieh  he  keeps  papers  and  valuables,  and  one 
aij  Im  a  fu  superior  to  the  other,  ar  bo  maeh  more  resorted  to  hj 
Un  u  ft  depontory  of  bin  valaablee   that  a  holograpMc  win  f  onnd 
ii  tki  o&er  wiU  not  be  admitted  to  prol>ate:  Little  ▼.  Lockraan,  4ft 
N.  d  (4  Janes)  4M.    Nerertheleae,  -the  eireamstances  mnst  be  rare 
11  whiek  ike  eourts  win  eenaider,  aa  l>etwreea  two  places  where  valn- 
•Us  papen  and  sffeets  are  kept,  wrhieh   is  the  only  one  in  which  k 
Megraphle  mSl  may  be  safely  plaeed,   and  if  found  in  either  place, 
it  win  genenUy  not  be  refused  prohate  heeanse  the  court  deems  the 
•tier  the  aier  place  or  tbe  one  -vrhieh  the  deeedent  has  been  in  the 
hahit  of  leaving  the  more  valiiable  jx^peni  and  effects:  Winstead  ▼• 
Bowman,  68  N.  C.  170.    The  depository  may  be  a  drawer  in  a  desk 
Of  bureau  (Hughes  v.  Smitb,  64  N.    C.   ^93;   Harrison  v.  Burgess,  8 
K.  G.  (1  Hawks  Eq.)  384),  or    a    tnuxk   left  for  safekeeping  with 
a  friend  (Hill  v.  BeU,  61  N.  C.    CI***^!-   ^)    ^^^>  ^^  ^^  ^®«-  ^^3)* 
if  therein  are  left  the  valuable    papers    and   effects  of  the   dece- 
dent.   Of  eoune,  the  real  queatioxi  is,  ^whether  from  the  place  where 
the  win  is  found,  the  inference  is  reasonable 'that  the  testator  left 
«r  caused  it  to  he  left  there  as  and  for  his  holographic  will:  Marr  v. 
Marr,  2  Head,  303;  Hooper   v.   McQuary,   5  Cold.  129;  Douglass  v, 
Harkreuder,  3  Bait.  114.     The  surroundings  and  habits  of  one  person 
■»y  he  sueh  as  to  make  it  exceedingly  improbable  that  he  used  a 
depository,  the  use  of  which  in  the  case  of  another  person  would  be 
entirely  reasonable.    It  is  sufficient    that  the  testator  kept  or  pre- 
serred  his  will  in  the  same    maoiner   that  he  kept  other  valuable 
papers:  'Winstead  v.  Bowman,  68  N.  C.  170j  Tate  v.  Tate,  11  Humph. 
^64.    As  to  the  will  itself  it  need  not  be  a  separate  or  formal  doen* 
meat,  but  may  he  written  in   a   book  of  accounts,  if  such  book  is 
found  with  other  yalaable  papers  of  tbe  decedent:  Brown  v.  Eatoa^ 
tl   K.   C.  26.   Prom  the   findin|p    of   a  will  among  the  papers   of 
the  deeedent,  it  will  be  presumed   that  he  placed  it  there  on  the 
day  it  bean  date:  Sawyer  v-   Sawyer,  52  N.  C.  (7  Jones)  134.    By 
▼•luable  papers  ig  not  necessarily  meant  deeds,  important  contract^ 
•te,  er  papen  of  g^eat  pecuniary  walne,  but  simply  such  papers  as 

the  deeedent  lee,^  ^^  hava   regarded  as  important  to  him  and  td 

the  preserratioa  a  which  he  has  given  the  same  attention  as  to  his 

holographic  wii];  ^^^^  ^^  3Carr,  2  Head,  303. 
The  nere  ij^^      ^^  ^  -will    among  the  papers  of  a  third  persoa 

^^Mdaniio  show  that  it  had  been  left  with  him  by  the  testa- 
«a<7tfIir^o  show  ^^^  ^^^^  ^  Callander,  26  N.  G.  (4  Ired.) 

*^WmJ0kefp^'^'  ^'     Z^T«.    the  wUl  is  deposited  may  be  tbe  wife 
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of  tlie  teftator:  Hamson  ▼.  Burgess,  8  K.  G.  (1  Hawks  Eq.)  SfrC 
Where  the  will  is  a  part  of  a  letter  written  by  the  testator  to  an- 
other,  it  is  not  necessary  that  the  latter  should  have  reeetved  any 
instructions  from  the  former  respecting  its  preservation  or  safe* 
keeping:  Alston  ▼.  Davis,  118  N.  G.  202,  24  8.  £.  15. 

VI.    Proving. 

Most  of  the  statutes  respecting  holographic  wills  have  not  made 
any  provision  for  their  proof,  and  where  such  is  the  case,  it  is  evi- 
dent that  they  may  be  proved  in  the  same  manner  as  other  willa^ 
with  the  addition  of  competent  and  satisfactory  evidence  showing 
that  they  were  wholly  written,  dated  and  signed  by  the  testator,  and 
where  that  fact  is  made  essential  by  the  statute,  that  they  were 
found  among  his  valuable  papers  and  eifects  or  were  left  by  him 
with  some  third  person  for  safekeeping.  In  at  least  two  states,  how- 
ever, the  handwriting  of  the  decedent  must  have  been  generally 
known,  and  that  the  will  is  in  his  handwriting  must  be  established 
by  the  testimony  of  at  least  three  persons:  £x  parte  Homeri  27  Ark* 
443;  Tate  v.  Tate,  11  Humph.  465. 


BLUNT  V.  FIDELITY  AND  CASUALTY  COMPANY. 

[145  Gal.  268,  78  Pac  729.] 

IMBUBANCE,  ACCIDENT— Application.— A  GUnso  cannot  be 
Sllmlnated  from  a  Policy  on  the  ground  that  it  is  not  expressly  re- 
ferred to  in  the  application,     (p.  35.) 

AN  INSUBANCE  Against  Accident  may  Ezclnde  Injuries 
Beceived  by  .the  Assured  While  Insane,  though  not  self -inflicted,  nor 
due  to  his  want  of  sanity,     (p.  36.) 

INST7BANCE  Against  Accident— Stipnlation  g'ri»in<iitig  idabdl* 
ity  During  Insanity.— A  policy  insuring  against  accident,  but  pro- 
viding that  for  injuries  received  while  the  assured  was  insane,  the 
measure  of  liability  of  the  insurer  should  be  a  sum  equal  to  the 
premium  paid,  does  not  warrant  a  recovery  for  injuries  received 
during  a  period  of  insanity,  though  not  self-inflicted  nor  due  to  want 
of  sanity,     (p.  36.) 

INSXJBANCE  Against  Accident— Words  not  to  be  Interpolated 
in  the  Policy.— Where  a  policy  insuring  against  accident  exempts 
the  insurer  from  liability  for  injuries  intentionally  inflicted  on  him- 
self by  the  assured,  or  inflicted  upon  himself  or  received  while  in- 
sane, the  court  cannot  interpolate  the  word  ''intentionally"  before 
the  second  clause,  and  hold  the  insurer  liable  for  injuries  received  by 
the  assured  while  insane,  though  not  intentionally  inflicted  or  re- 
ceived,    (p.  37.) 

M.  y.  Morehoiise  and  J.  E.  Alexander^  for  the  appellant. 
A.  E.  Shaw,  for  the  respondent 
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*•  SHAW,  J.    The  plaintiff    appeals    from  the  judgment 
llesoit  is  upon  a  policy  of  insurance,  of  the  kind  usually  design 
Mied  as  an  accident  policy,  issned  by  the  defendant  to  John 
P.  Blunt  for  the  tenn  of  twelve  months.     It  provided  that  if 
dettfa  should  result  from  an  injury   \rithin  ninety  days  from 
fte  time  the  injury  was  received,  the  defendant  would  pay  to 
fte  wife  of  tiie  insured,  if  she    survived  him,  the  sum  of  five 
ihoiisand  dollars.    The  fourth  clause  of  the  policy  was  as  fol- 
lows:  "4.  In  case  of  injuries,  fatal   or  otherwise,  intentionally 
inflicted  upon  himself  by  the    assured  ,  or   inflicted  upon  him- 
self or  recdyed  by  him  while  insane,  the  measure  of  this  com- 
pany's liability  shall  be  a  enm  equal  to  the  premium  paid,  the 
same  being  agreed  upon  as  in    full    liquidation  of  sdl  claims 
under  this  policy.**    At  the  end  of    twelve  months  the  policy 
^ts  renewed  for  the  same  period,  and  at  the  end  of  that  time 
it  was  again  renewed.    During  the  last  year  of  the  insurance 
John  P.  Blunt  became  insane  and  was  committed  to  the  Men- 
docino State  Hospital.    During  the  term  of  insurance,  and 
"*  while  insane,  he  fell  against  a  steam  radiator  in  the  hospital 
and  thereby  receiyed  injuriea  from  which,  yrithin  ninety  daja 
tiiereafter,  he  died.    The  phdntifE  is  the  surviving  yrife  of  the 
assured.    Before  the  action  was  begun  the  defendant  tendered 
her  the  full  amount  of  the  premium  paid,  and  in  its  answer  it 
offered  to  allow  judgment  for  that  sum  in  favor  of  the  plaintiff. 
The  court  found  these  facts,  and  gave  judgment  in  favor  of  the 
plaintiff  for  the  sum  tendered  and  against  the  plaintiff  in  favor 
of  fte  defendant  for  its  coets. 

In  contracts  of  insurance,  aa  in  other  contracts,  the  rights 
of  the  parties  are  determined  from  the  terms  of  the  contoact^ 
80  far  as  it  is  lawf uL  The  contract  here  in  question  consisted 
of  the  application  for  insurance  made  and  delivered  by  the 
assured  to  the  defendant  and  the  policy  of  insurance  made 
and  ddivered  by  the  defendant  to  the  assured.  It  cannot  be 
conceded  that  the  company  was  not  at  liberty  to  insert  condi- 
tions in  the  policy  which  were  not  mentioned  in  the  applica- 
tion.  The  application  contained  the  affirmative  stipulaticms 
and  warranties  made  by  the  assured,  and  the  policy  contained 
the  stipulations  and  limitations  made  by  the  insurer.  The  two 
together  constitute  the  contract.  If  the  policy  of  the  com- 
pany, which  was  issued  by  the  company  upon  receipt  and 
approval  of  the  application,  had  contained  any  clause  to 
which  the  assured  did  not  agree,  he,  of  course,  would  have 
been  at  liberty  to  reject  it,  and  either  demand  a  rescission  and 
return   of  the   premium  paid,  or  insist  upon  a  policy  without 
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the  clause  to  which  he  did  not  assent.  But  when  he  received 
the  policy  and  accepted  it  without  objection^  and  especially 
when,  as  the  record  here  shows,  with  the  policy  in  his  posaea- 
sion,  he  twice  renewed  it  for  an  additional  year,  neither  he  nor 
the  beneficiary  can  with  good  reason  claim  that  there  is  anything 
contained  in  it  to  which  he  did '^  not  fully  consent  and  agree. 
The  fourth  clause  above  quoted  is  not  unlawful,  and  it  cannot 
be  eliminated  on  the  ground  that  it  is  not  expressly  referred  to 
in  the  application. 

The  effect  of  this  clause  is,  that  tiie  defendant  did  not  agree 
to  insure  the  policy-holder  against  injuries  from  accidents 
ceived  by  him  during  such  part  of  the  time  covered  thereby 
the  assured  should  be  insane,  except  to  the  amount  of  the  pre- 
mium paid,  and  this  regardless  of  the  question  whether  the  in* 
juries  were  inflicted  by  himself,  intentionally  ^'''^  or  otherwise;, 
or  were  received  by  him  from  some  other  cause. 

Insurance  during  such  insanity,  except  to  that  extent,  was 
simply  not  a  part  of  the  contraci^  and  the  agreement  in  that 
contingency  was,  that  the  company  should  be  liable  only  for 
a  sum  equal  to  the  premium  paid.  Language  could  not  ex- 
press this  idea  more  clearly  than  it  is  expressed  in  the  policy. 
The  courts  have  always  construed  in  favor  of  the  assured  every 
ambiguity  and  uncertainty  in  contracts  of  insurance.  But 
where  the  words  are  clear  and  free  from  uncertainty  and  the 
meaning  plain,  the  contract  as  made  by  the  parties  is  beyond  the 
power  of  the  courts  to  change  by  a  forced  construction.  There 
was  good  reason  for  the  insertion  of  the  clause.  A  sane  man 
will  naturally  and  instinctively  protect  himself  from  injury, 
while  if  insane  he  might  unconsciously  expose  himself  thereto. 
It  is  to  be  presumed  that  in  fixing  the  amoimt  to  be  paid  as  a 
premium  the  company  took  into  consideration  its  proposed  ex- 
emption from  full  liability  duiing  such  insanity,  if  it  should  oc- 
cur, and  reduced  the  premium  accordingly.  The  assured  re- 
ceived the  benefit  of  this  clause  in  the  reduced  amount  of  the 
premium,  and  hence  the  contract  cannot  be  deemed  inequitable 
or  unfair. 

The  appellant  contends  that  the  fourth  clause  should  be 
construed  by  interpolating  the  word  "intentionally^*  a  second 
time,  making  it  read  thus :  "In  case  of  injuries  fatal  or  other- 
wise intentionally  inflicted  upon  himself  by  the  assured;  or 
intentionally  inflicted  upon  himself  or  received  by  him  while 
insane,'*  etc.  It  is  obvious  that  this  would  be  an  unfair  and 
forced  construction.  The  natural  inference  from  the  context 
is,  that  the  element  of  intent  was  designedly  omitted  with  re- 
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«P«^  \o  iii^TLTies  happenlz^  to  him  while  insane;  so  ttat  in  caae 

^t  m^xiry  ^\nle  lie  was    insane,    either    conficionsly  or  uncon- 

tcurady  uAicted  by  himself,  or  received  by  him  while  in  that 

condition,  whether  by  reason  of  his  consequent  inability  to  avoid 

ttjTtty  Qx  Irom  causes  entirely  apart  from  his  inaaniij,  the  eom- 

ptny  d\0old  be  liable  only  to  the  amonnt  of  the  pTeminm.    The 

]M^g»»ge  used  seems  well  adapted  to  convey  this  meaning,  and 

it  18  apparent  that  the   word    '^intentionally^  was  purposely 

omitted  from  tiie  second  danse  iia  order  to  avoid  any  question  on 

thatpobi 

^The  cases  holding  that  a    provision  exempting  an  insurance 
company  from  Uability  if  the  assured  shall  commit  suicide 
while  insane  does  not  give  exemption  where  the  suicide  is  the 
resnlt  of  the  insanity  go  upon  the  theory  that  the  use  of  the 
term  ''suicide,^  or  other  similar    description  of  the  mode   of 
death,  impbes  a  conscions  and  voluntary  self-destruction,  and 
Mt  an  act  impelled  by  the  insane  delusion,  and,  in  that  sense, 
involuntary.    They  do  not  apply  to  this  policy,  which  makes 
the  iiKane  condition,   and  not    the  wolition  of  the  assured,  the 
test  ot  nonJiabihty. 
The  judgment  is  affirmed. 

^geHotti,  J.,  and  Van  I>yke,  J-,  concurred. 
Hearing  in  Bank  denied. 

^  J[*^  *W/  of  Parties  to  a^n  Jnsuranoe  Contrad  to  insert  soeh  aoa- 
™oM  therein  as  they  see  fit,  mo  loMig  aa  they  are  lawftil,  and  the 
^^n«  effect  of  gneh  conditions,  are  recognized  in  the  recent  caaa 
aLiSS^  ▼.  Phoenir  Ina.  Co.,  6S  Kan.  432,  post,  p,  412,  where  it  ia 
iS^  *¥  «  rtipalation  in  a  poUcy  limiting  the  time  within  whieh 
JS^^  ^  hroB^  tliareon   ia   «ood   even  m  Against  minor  hena. 
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WALSH  V.  ABBOTT. 

[145  Cal.  285,  78  Pae.  715.] 

DEEDS,  Ctonstmetion  of.— A  conveyance  of  the  nndivided  one- 
third  of  the  north  half  of  a  specified  tract  of  land,  ' '  together  -with 
all  the  right,  title,  interest  and  demand  whatsoever  which  I  had  or 
may  have  in  or  to  the  same  or  any  part  or  parcel  thereof, ' '  is  not 
restricted  to  the  north  half,  but  conve3r8  all  the  grantor's  title  to  the 
whole  tract,  including  the  south  half  thereof,  and  hence  transfers 
whatever  interest  may  vest  in  him  by  a  subsequent  patent,  (pp.  41, 
42.) 

John  0*B.  Wyatt,  E.  W.  McQraw  and  Eodgers,  Faterson  & 
Slacks  for  the  appellants. 

H.  0.  Beatty,'  M.  E.  Jones,  Hartley  &  Abbott,  A.  A.  Moore, 
George  A.  Lament,  W.  S.  Goodfellow,  Qarret  E.  McEnerney, 
Sanborn  &  Beatty  and  Ghickering  &  Gregory,  for  the  respond- 
ents. 

«8«  HENSHAW,  J.  By  this  action  plaintiffs  sought  to  have 
partition  of  the  southeast  quarter  of  the  Bancho  Medanos,  in 
Gontra  Costa  county.  The  rancho  lies  on  the  southern  bank 
of  the  San  Joaquin  river  and  Suisun  bay.  The  plaintiffs  claim 
as  heirs  at  law  of  James  Walsh,  deceased,  and  seek  to  establish 
his  ownership  in  an  undivided  one-third  interest  in  the  south- 
east quarter  of  the  rancho,  claiming  that  by  succession  it  has  de- 
volved upon  them. 

In  1839  the  Mexican  government  granted  the  Bancho  Me- 
danos to  Jos£  Antonio  Mesa  and  Jos^  Miguel  Garcea.  Mesa 
and  Garcea  in  1849  granted  to  J.  D.  Stevenson  the  southern 
half  of  the  tract  of  land  known  as  Medanos.  Their  deeds  were 
recorded  in  1851.  In  1850  Mesa  and  Garcea  in  like  manner 
granted  to  Michael  Murray,  James  Walsh  and  Ellen  Fallon 
the  north  half  of  the  same  tract.  These  deeds  were  recorded  in 
June,  1850.  Upon  August  2,  1850,  James  Walsh,  by  deed  of 
that  date,  granted  to  Martin  Murphy  the  undivided  one-third  of 
the  northern  half  of  the  Bancho  Medanos.  This  deed  was  re- 
corded in  1851.  On  the  day  of  the  execution  of  the  deed  by 
Walsh  to  Murphy,  Stevenson  brought  suit  in  the  third  district 
court  of  the  state  against  the  Garceas,  the  Mesas,  and  their 
grantees,  Murray,  Walsh  and  Fallon,  to  reform  and  correct  the 
deed  to  him  and  to  the  other  grantees,  and  to  partition  the 
rancho.  The  suit  was  based  upon  an  alleged  error  of  description 
running  through  ^^'^  all  the  deeds.  It  consisted  in  describing 
the  San  Joaquin  river  as  bounding  the  rancho  on  the  east,  when 


ifof- 


904^] 
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it  formed  the  nortlierii 
ent  faTorable  to 


ged  between  Stevenson  npon  the  o: 


and  Fallon  npon  tlie  otliex*.   ^wrliere 
oipon  the  west  half  of  the 
Tallon  the  east  half  thereof. 

,  Murray,  Walsh  and    Fallon  filed    w 

their  x>6tition  f o:r  Hie  coni 

it  year,  or  in  the  year-  after,  James  ^ 

ings  had  before  the  board  of  IsLnd  con 

VTiiited  States  district  court  for  the  no 

the  g;rant  was  confirmed^  the  ^rest 

half  to  Murray,   "Walsh    and    Fallon, 

,  the  United  States  issned  its  patent  t 


HaintiSiB  for  title 

has  been  roade,  and  supplements 

James  Walsh,  the  patentee,  ^was  neve 

ediate  kin,  brothers    and    sisters,   all 

out  issne,  saving  one  brotlier,  wrlio   1^2 

ho  died  in  1887,  and  whose  death  in 

leaving  no  other  issue  than,  the 
court,  upon  motion  of   def  endajats 
upon  this  showing",  and  the  sonndriei 

is  here  attacked* 

>uudry  propositions  are     xtrged.     "by    re 

the  court's  order.      We  pass   tTaem   by^ 

t,  but  because  they  go  naexely   to   tli 

of  the  proof  to  ^tablisli    title   l>y     e^ 

As,  for  example,  it  is  nxged  tliat^t 

show  that  both  the  original     J 

plaintiffs  had  not^  by  iwill, 

in  question  ;  that  there  is  no 

ihe  ruling  of  the  coxurt  -was  \ 

ta,  though  only  for  the  axgirmefrvt. 

«de  that  some  title  to  ti^e  Trano\^o  t 

bject  to  his  legal  dispositiorv   loy    g^ 

kMuwi  Kv  Vww^T^«»  *Vi«*\t  ««**    coixsidera 


^ 


by  because  th^r 
^ry  in  view  of  the  concinsioxL  ^^  J^^ . 
--  deed  to  Martin  Mnxpby ,  Ae^esteci  J 
is  as  follows  t 

«Know  all  xnen  \fy  ti^ea^ 

in  consideration  ol  tis.e 
hand  paid  by  ^MLaxtin 


of  ^ 
oi 
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fomia  at  or  before  the  ensealing  and  deliyery  of  these  present 
the  receipt  whereof  I  do  hereby  fully  confess  and  acknowledge 
I  have  given,  granted,  sold  and  conveyed,  and  by  these  present 
do  give,  grant,  sell  and  convey  nnto  the  said  Martin  Murphy,  hi 
keirs  and  assigns  forever,  the  undivided  one-third  of  all  iha 
northern  half  part  of  all  that  certain  tract  of  land  situate  Ij 
upper  California,  known  by  the  name  of  'Medanos'  or  ^eganoc 
and  bounded  as  follows:  On  the  north  by  Biver  San  Joaquin 
on  the  south  by  Jonathan  D.  Stevenson,  on  the  east  by  Docto: 
Marsh,  and  on  the  west  by  Salvio  Pacheco. 

'Together  with  all  the  estate,  right,  title,  interest  and  de 
mand  whatsoever  which  I  had  or  may  have  of,  in  or  to  the  same 
or  any  part  or  parcel  thereof,  to  have  and  to  hold  the  af oresaic 
premises  with  all  right,  privileges  and  appurtenances  thereunt< 
belonging  unto  the  said  Martin  Murphy,  his  heirs,  assigns,  ex< 
ecutors  and  administrators  to  his  and  their  use  and  behoof  for- 
ever. 

''In  testimony  whereof,  I  have  hereunto  aSixed  my  hand  and 
seal  this  2d  day  of  August,  Anno  Domini,  one  thousand  eighl 
hundred  and  fifty. 

"JAMES  WALSH.     (Seal.)'' 

The  contention  of  appellants  is,  that  Walsh  by  this  deed 
devested  himself  only  of  such  title  as  he  had  to  the  northern 
half  of  the  rancho,  and  that  as  by  the  patent  from  the  United 
States  he  and  his  cotenants  Murray  and  Fallon  were  granted 
the  eastern  half  of  the  rancho,  he  still  retained  his  undivided 
interest  in  the  south  half  of  that  east  half. 

The  particular  part  of  the  deed  calling  for  construction  is 
the  quitclaim  clause  beginning  with  "together  with  all  the  estate, 
right,  title,''  etc.  If  it  shall  be  found  that  the  true  meaning^ 
and  intent  of  Walsh  was  to  grant  his  undivided  one-third  in- 
terest in  the  northern  half  of  the  rancho,  which  was  all  of  the 
interest  in  the  rancho  to  which  he  then  had  paper  *®®  title,  and 
that  the  quitclaim  clause  had  reference  only  to  this  northern, 
half,  the  construction  for  which  appellants  contend  will  be  estab* 
lished.  If,  upon  the  other  hand,  the  view  of  the  respondents, 
which  view  was  adopted  by  the  trial  court,  is  the  true  one,  then,. 
by  this  clause,  Walsh  devested  himself  of  all  of  his  interest  in 
and  to  all  of  the  rancho,  and  the  effect  of  the  patent  from  the^ 
United  States  to  Walsh  was  not  to  create  a  new  title  in  him,  but 
to  confirm  in  his  grantees,  through  him,  the  title  which  had 
formerly  been  his :  Stark  v.  Barrett,  15  Gal.  362 ;  Moore  v.. 
Bteinbach,  127  U.  S.  70,  8  Sup.  Ct  Bep.  1069,  38  L.  ed.  51. 


•J  ^TaLSH    v.     A3BOTX. 

JS- 1  irS*"  P^^^^P^^   ^f     constmctioii    are 
^   ^^JlZlT^  ^®  parties   to   tlie   deed,  it  is 
^hoT //Jlf^^^^ "^  **^^'"  ^^  **^«  grantee;  2.  It  is 
^^?  rf^    .      as  to  give  aU  of  its  operative  wo 

i»i  lii  "^   ^°^*  **^  ^^^**  "  *<^  "^^  intention  of  tl 
•'^mng  at  that  intention  there  aliall  be  considered 
^the  parties,  the  subject  matter  at  the  time  oi 
«&d  the  attendant  and  enrronnding  circnxnatancea 
^jf|«^tion  of  ae  instrnment  z  Srannan  ▼.  Mesick, 
I  fcf  '  ^*i€se  principles   xneqoires   na  epecial  e 

«^ftc  second,  it  is  to   be  ztated   that  the  cons^Ti 
te  by  appellant  gives    no    meaning*  nor  effo 
.        fte  qnitelaim  clause.      ^oeording   to  this  coi 
1^  having  made  his  deed  of  grant  to  all  of  his  : 
le  ^on  half,  in  the  next  breath   qnitclaims  to  1 
^e  property.     Such   a   constrnction    makes  of 
^^^0f^  ^'^oii  nothing  but  empty  and  useless  verbiage,  ^ 
-^jg^     ^erband,  to  constme  it  as  respondents  contend 
^^^  ^'Csistnied  would  give  reasonable  and  effective  force 
designedly  employed.      The  deed     vronld    then 


^^^^^ ^ ^ ^ 

to  which  he  had  paper  title,  as  dfirrther  assiiranc 

ition  of  title  to  his  grantee,   azidL,   to   save  the  pc 

ict  over  boundaries^  quitclaimed  to  him  iwhateveT 

it  have  in  all  of  the  rancho.       XJnder    this    const 

^  has  reference  to  the  Eancho   ^'MCedanos''  or 

rrcfiously  employed  in  the  deed,  and  in  the  snbsec] 

Qd  in  the  habradum  clause,  ''to  h.old  the  aforesaid 

►roaid  premises*'  is  referable  to  the  word  ''same 

"  The  belief  that  such  was  the  tmo  intention  oi 

ij  erpT«8ed  in  his  deed  becomes     fixed     ^^^    ^ 

lid  to  the  surrounding  ^^v.-rixr»«t»xi€5e»-       "Walsh  w 


i»     jl^^Piwm  TO  me  Burrounoing  circrain«vaL«x*=««»-         ' "  ~ — 

«  ^»e-third  of  an  uncertain  half  of  tbo  iran<mo.  . 
ti*:fci»  it  WBB  &e  northern  one-hali.  Xt.  1»  ^^f^Ji 
^— ^iZ7^  tbiU  it  was  in  qneatLo^  «^^  "^Tt^S 
""^^J^Ml/it  was  within  which  his  la»a  -^^y- --^-\^     ^ee 

^Xtbel-ewthiBatlheto^ 

^^V  Ihe  «^*  to  determine  ihaa  <r^e^^^  ^^, 

^lay  be  made  bia  deed,  aacl   "V^^^,^^  without 
«.  suit  would  have  been  ??"*^5^_^^^     aif^^eaocei 
>y  Stcronson  to   reconcal^  ^^TAeesAs^ withoi 
Ly  and  Fallon  by  an  exchaxxget  ^^^^^^^  ^^  every 

•***!•:  int^vention  of  a  cox^^^^^      ^  i^^taauew   tha*  b] 
*»  ««^^-,l,iae,  thCTefore,  that  ^W^»la» 
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one-third  of  the  north  half  was  disputed ;  that  the  result  of  the 
dispute  could  only  be  one  of  two  things,  to  confirm  him  in 
the  ownership  of  that  particular  piece,  or  to  assign  to  him  the 
ownership  of  one-third  of  some  other  one-half,  as  was  actoaliy 
done.  Was  it,  then,  the  intention  of  Walsh  in  conveying  to 
Murphy  for  a  valuable  consideration  to  give  him  a  title  to  a 
limited  piece  which  title  might  prove  valueless,  or  was  it  his 
intention  to  convey  to  him  the  title  which  he  apparently  had 
to  one-third  of  the  north  half,  and  for  his  grantee's  further  pro- 
tection to  assure  him  in  this  title,  should  it  prove  defective,  by 
a  quitclaim  of  whatever  interest  it  might  be  found  in  truth  that 
he  did  have?  There  can  be  no  hesitation  in  saying  under  all  of 
these  circumstances  that  the  latter  was  the  true  intention  of  the 
grantor. 

For  tiie  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

McFarland,  J^  and  Lorigan,  J.,  concurred. 

The  Construction  of  a  Grant  must  be  favorable,  and  as  near  tbe 
meaning  and  intention  of  the  parties  as  the  mlee  of  law  will  admit: 
Lego  V.  Medley,  79  Wis.  211,  24  Am.  St.  Bep.  706.  In  eonstming  a 
conveyance,  the  court  should  give  effect  to  the  intent  of  the  parties, 
and  in  ascertaining  such  intent,  the  circumstances  surrounding  the 
conveyance  and  the  situation  of  the  parties  are  to  be  eonai&red: 
Kinney  v.  Hooker,  65  Yt.  333,  36  Am.  St.  Bep.  864;  Eisley  v.  Spooner, 
23  Neb.  470,  8  Am.  St.  Bep.  128.  Generally  speaking,  a  deed  must  be 
upheld  if  possible:  Edwarda  v.  Bowden,  99  N.  C.  80,  6  Am.  St.  Bep. 
487. 


PACIFIC  VINEGAR  AND  PICKLE  WORKS  v.  SMITH. 

[145  CaL  352,  78  Pae.  550.] 

EXPBE88  BATIFIOATIOK  can  be  Found  Against  a  Party 
Only  when  it  is  shown  that  he  was  in  possession  of  all  the.  facta  and 
acted  after  such  knowledge,     (p.  45.) 

OOBPOBATIQN,  Implied  BatiflcaUon  by,  When  not  Inferable. 

A  corporation  does  not  impliedly  ratify  an  act  by  accepting  its  ben- 
efits, if  the  board  of  directors  have  no  knowledge  of  the  transaction 
which  is  claimed  to  have  been  ratified,  and  the  president  and  secre- 
tary, who  are  the  only  officers  having  knowledge  of  it,  conceal  it 
from  all  the  other  members  of  such  board  and  deny  its  existence,  and 
the  president  is  the  person  who  afterward  insists  that  the  act  was 
ratified  and  attempts  te  assert  rights  founded  on  such  ratification, 
(p.  46.) 

OOBPOBATIONS,  Transactions  of  Ofllcers  of,  When  not  Sns* 
talnable. — One  who  is  president  and  director  of  a  corporation  holds 
toward  it  a  fiduciary  and  trust  relation,  and  if  he  purchases  notea 
belonging  to  it  and  indorses  them  to  himself  without  the  authority. 
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knowledge  or  approval  of  the  corporation,  lie  cannot  enforce  rack 
eoBtraet  of  indorsement  against  it     (p.  49.) 

OOBPOBATIOK.— An  OlBcer  of  a  Corporation  is  not  QnaliJled 
to  set  for  hie  company  in  any  transaction  wherein  the  corporation 
IS  dealing  with  the  officer,     (p.  50.) 

PBOTClPAIi  AND  AGEirr— Same  Peraon  Acting  ai  Ag«nt  for 
Both  Parties. — Any  contrivance  which  reduces  the  two  parties  to 
one,  and  admits  the  agent  representing  antagonistic  interests  to 
make  a  bargain  for  himself  in  so  far  against  the  policy  of  the  law 
that  the  contract  most  he  held  void,  unless  the  principal  chooses 
afterward,  with  knowledge  of  all  the  circumstances  that  affect  his 
position,  to  ratify  the  act  of  his  agent,     (p.  50.) 

OOBPOBATIOKS,  Officers  of  Dealing  with  ThemselTS8.^A 
person  cannot,  as  director  or  other  officer  of  a  corporation,  enter  into 
a  valid  contract  with  himself  in  his  individual  capacity,  or  be  both 
vendor  and  vendee,     (p.  50.) 

J.  C.  Campbell,  W.  H.  Metson,  Campbell,  Metson  &  Camp- 
bell and  John  Oarber,  for  the  appellant. 

Carter  P.  Pomeroy,  for  the  respondent 

•^  HENSHAW,  J.  Prom  the  decision  of  this  court  in 
Banl^  rendered  in  the  above-entitled  canse  February  11,  1904, 
and  hereafter  set  forth,  a  rehearing  was  granted,  to  the  end  that 
a  finding  made  by  the  trial  court,  to  the  effect  that  the  Pacific 
Yin^ar  and  Pickle  Works  ratified  and  approved  each  and 
every  indorsement  placed  upon  the  notes  of  the  California 
Packing  Company  by  Smith  as  president  and  King  as  secre- 
tary, should  receive  further  consideration.  It  was  urged  in 
^"*  the  petition  for  rehearing  that  although  the  principle  of  rati- 
fication was  fully  recognized  in  the  opinion,  through  some  over- 
sight the  finding  declaring  a  ratification,  which  finding  fully 
supported  the  judgment  of  the  trial  court,  had  been  overlooked. 

Our  attention,  therefore,  upon  this  hearing  is  limited  to  the 
single  question  whether  or  not  the  finding  of  ratification  is  sup- 
ported by  the  evidence.  Sespondent  contends  that  the  finding 
is  supported,  first,  under  evidence  showing  express  ratification, 
and,  second,  under  evidence  showing  implied  ratification. 

1.  The  express  ratification,  it  is  contended,  finds  support  in 
the  evidence  of  Mr.  Koster,  the  vice-president  of  the  pickle 
works,  who,  during  a  three  months'  absence  of  the  president, 
Mr.  Smith,  performed  the  latter'^  duties.  During  Koster's 
incumbency  as  president  he  indorsed  three  of  the  California 
Packing  Company's  notes.  Hespondent  in  his  brief  asserts  that 
^'Mr.  Koster  himself  testifies  that  at  the  time  he  made  this  in- 
dorsement he  knew  that  at  least  one  of  those  notes  belonged  to 
Mr.  Smith,  although  he  denies  any  personal  knowledge  of  the 
fact  that  he  was  effecting  a  renewial.''    The  evidence  of  Mr. 
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£ofiter,  with  the  inferences  and  deductions  which  may  legiti- 
mately be  drawn  from  it,  is  the  only  evidence  touching  express 
ratification.    Mr.  Koster's  testimony,  however,  is  at  varianoe 
with  respondent's  statement  of  it.    It  is  brief,  and  may  be  set 
forth  in  fall :  '^  never  knew  until  March,  1900,  that  Mr.  Smith 
had  assigned  or  indorsed  any  of  those  notes  to  himself.    I  never 
knew  that  there  was  any  notes  of  tiie  California  Packing  Com- 
pany in  existence  outside  of  those  which  we  held  in  the  safe 
amounting  to  twelve  thousand  or  fifteen  thousand  dollars.     By 
reason  of  what  had  been  told  me  at  the  directors'  meetings  I  be- 
lieved it  was  all  paid  up.    I  acted  as  vice-president  of  &e  com* 
pany  during  Mr.  Smith's  absence.    During  that  time  I  indorsed 
thrcQ  notes,  one  of  which  may  have  belonged  to  Mr.  Smitli,  but 
I  did  not  know  that  any  of  them  were  renewal  notes.    I  never 
knew  anything  about  renewals.    I  was  told  that  some  money 
was  needed  from  the  bank  and  I  indorsed  some  California  Pack- 
ing Company  paper  which  the  Pacific  Vinegar  and  Pickle  Works 
had,  for  the  purpose  of  getting  money  to  rim  the  business.     I 
knew  that  the  company  had  paper  of  the  California  Packing 
Company,  but  did  not  know  any  of  it  ***  was  renewed  until 
after  Mr.  King's  defalcation.    I  did  not  see  any  renewal  notes 
brought  to  me.    If  there  had  been  any  renewal  notes  brought 
to  me  that  would  have   stopped  right  there.    No   notes  were 
brought  to  me  which  had  already  been  renewed  by  the  Pacific 
Vinegar  and  Pickle   Works.    In  every  instance  I  asked   Mr. 
King  if  the  notes  of  the  California  Packing  Company  were  be- 
ing paid  and  he  told  me  TTes.' "    It  is  to  be  remembered  that 
the  directors,  one  and  all,  testified  that  they  had  no  knowledge 
of  any  of  these  transactions;  they  knew  nothing  of  the  exist- 
ence of  the  California  Packing  Company  notes  held  by  Smith 
upon  which  their  company  (the  pickle  works)  was  liable  as  in- 
dorser,  and  that  at  every   directors^  meeting,   in  the  presence 
and   hearing  of  Mr.    Smith,  the   president,  they  asked  if  the 
California  Packing  Company's  notes  were  being  paid  at  matur- 
ity, and  always  received  an  affirmative  answer  from  the  secre- 
tary.   Bearing  in  mind  that  an  express  ratification  can  only 
be  found  against  a  party  when  it  is  shown  that  he  is  in  posses- 
sion of  all  the  facts,  and  has  acted  after  such  knowledge,  it  ia 
at  once  apparent  without  further  discussion  that  the  testimony 
of  Mr.  Koster  falls  far  short  of  establishing  such  a  ratification. 
2.  The  doctrine  of  implied  ratification  is  invoked  to  support 
the  finding.    The  doctrine  of  implied  ratification  is  thus  ex- 
pressed :  "An  implied  ratification  may  also  arise  if  the  corpora- 
tion accepts  the  benefit  of  the  unauthorized  act,  but  a  corpora^ 
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fin  win  not  be  bdd  to  have  ratified  an  act  impliedlj  hj  i^ 
citing  ibe  bea^t  of  it  unless  knowledge  of  tiie  act  was  u- 
teaOj  possessed  bj  some  corporate  agent  who  had  aitboriij  tt  • 
act  for  the  oorporation  in  the  matter,  or  whose  funetum  it 
VIS  to  report  it  to  fiie  proper  authorities,  or  nnlees  knot Mgo 
^  Uie  act  woold  hare  been  possessed  bj  some  sodi  agent  had 
fliCTe  not  been  neglect  of  duty  on  his  part,  the  c<«fieqt6Doei 
of  whidb  are  to  be  borne  by  the  corporation  rather  ihaa  bj 
the  piitj  from  whose  performance  it  has  bea  benefited. 
CoDBegiiaitty,  m  order  to  constitute  an  implied  ratificatioa  on 
the  part  of  tbe  corporation  arising  from  acquiescence,  or  fitna 
aeeeptxDg  the  benefit  of  an  act»  it  may  not  be  neoeesarj  ^ 
fte  drcorastanees  should  be  such  as  to  warrant  a  jury  in  {qj. 
i^  actual  knowledge  on  the  part  of  the  oorporation,  or  corpor- 
ate agents  competent  to  ratify,  for  tiie  knowledge  of  one  agent 
msTf  at  least  in  the  absence  of  proof  to  the  eontraiy^  ^  \^ 
hnpoted  to  other  agents  who  have  authority  to  do  tiie  acb  in 
qaestion,  or  eren  to  the  corporation'' :  Taylor  on  Friuit8  Oo^ 
porations,  2d  ed.,  sees.  214,  215. 

It  is  nrged  that  the  facte  in  this  case  show  that  the  corpora- 
tun  received  the  benefit  of  the  money  paid  by  its  president, 
Smiih^  in  discounting  the  notes  of  the  packing  company,  ^nd 
that  as  the  secretary.  King,  joined  with  Smith  in  indorsing  the 
name  of  the  pickle  works  upon  the  notes,  and  as  it  wag  ^nir'a 
intj  to  inform  the  corporation  of  these  facts,  the  negligence  noon 
bis  part  in  not  doing  so  is  not  negligence  of  which  the  corpora- 
tion can  avail  itself  while  retaining  the  proceeds  of  the  notes  *  and 
tbat,  therefore,  by  conclusive  implication  the  corporation  had 
kaovledge  of  the  transaction  and  thus  ratified  ii    The  whole 
rtmctore,  it  is  to  be  observed,  is  built  upon  the  somewhat  flimgy 
feimdation  of  a  mere  disputable  presumption — a  presumption 
vhieh,  while  in  strictness  evidence,  has  been  characterized  as  evi- 
denee  "^e  weakest  and  least  satisfactory."    The  case  here  pre- 
sented is  not  at  all  parallel  with  those  where  the  directors  them- 
sdfes  are  in  fault  for  not  knowing  the  things  with  knowledge  o! 
which  they  are  sought  to  be  charged.     Here  it  aflfirmativdy  np. 
pean  fliat  knowledge  of  these  transactions  was  concealed  from  the 
hoard  of  dirrtoni,  not  bj  the  secretary.  King,  alone,  hut  by  ^ 
'president  of  the  company,  who  was  drawing  a  aalary  foihiaaer- 
*»,  who  attended  ibe  directors'  meetings,  wad  who  ncret,  sush 
i»  the  record,  informed  his  board  aa  to  any  ol  these  matteia,  Wt 
•*  ritot  lien  ii  directors  aaked  as  to  ttie  payment  ol  tha 

^^^mtbe  false    statement  xna       ey 
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promptly  met  It  appears^  therefore,  that  the  directors 
what  in  reason  they  might  have  been  expected  to  do — ^made 
inquiries  in  open  board — ^and  were  deceived,  not  alone  by  the 
answers  of  the  secretary,  but  by  the  silence  of  their  president, 
whose  duty,  equally  with  the  secretary,  it  was  to  tell  them  the 
truth.  So  telling  them,  the  directors  would  have  known  that 
their  corporation  stood  liable  upon  the  paper  of  the  California 
Packing  Company  as  indorser  for  thousands  of  dollars  which 
they  knew  not  of,  that  their  liabilities  were  to  this  extent  in- 
creased, and  they  would  have  been  in  a  position  to  take  steps 
to  reduce  that  liability  and  enforce  the  obligations  of  the  Cali- 
fornia Packing  Company.  By  the  method  *^®  which  Smith 
adopted,  however,  they  were  kept  in  ignorance  of  these  things, 
their  corporate  name  was  afiSxed  to  renewal  notes,  thus  con- 
tinuing tiieir  liability  and  not  that  alone,  but  continuing  a  cor- 
porate liability  which  they  did  not  know  existed.  Under  these 
circumstances  it  cannot  be  successfully  argued  that  the  presi- 
dent of  the  corporation  is  entitled  to  invoke  the  doctrine  of  im- 
plied ratification,  and  thus  reap  the  fruits  of  his  own  conceal- 
ment. 

For  the  foregoing  reasons,  in  addition  to  those  given  in  the 
opinions  above  referred  to,  which  opinion  is  hereby  adopted 
and  affirmed,  the  judgment  appealed  from  is  reversed  and  the 
cause  remanded. 

McFarland,  J.,  Lorigan,  J.,  Van  Dyke,  J.,  and  Beatty,  C.  J., 
concurred. 

The  following  is  the  opinion  above  referred  to  and  approved, 
which  was  rendered  in  Bank  February  11,  1904 : 

LOBIOAN,  J.  These  cases  are  both  presented  on  a  consol- 
idated transcript  on  appeal,  and  as  the  same  general  principles 
of  law  are  applicable  to  both,  they  will  be  considered  together. 

The  first  action  is  brought  by  the  Pacific  Vinegar  and  Pickle 
Works  (which  for  brevity  will  hereafter  be  referred  to  as  the 
pickle  works  or  corporation),  to  enjoin  the  said  Sidney  M. 
Smith  from  selling  or  transferring  certain  promissory  notes 
not  yet  due,  given  by  a  corporation  known  as  the  California 
Packing  Company  to  said  Pickle  Works,  and  indorsed  by  said 
Smith  as  president  of  the  latter  to  himself;  also  for  the  cancel- 
lation of  such  indorsements. 

The  second  action  is  brought  by  said  Sidney  M.  Smith 
against  the  pickle  works,  to  obtain  judgment  on  notes  executed 
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ly  flic  nme  packing  company  to  tlic  pickle  works,  and  amiliilj 
mdoised  and  held  by  hixn. 

1^  pleadings  in  both  cases  fully  raise  the  l^al  qneetiwi  to 
he  disposed  of,  and  the  facts  under  wliich  it  is  presented  aie 
as  f ollovs : 

Said  Sidney  M.  Smith  was  at  all  the  times  herein  maiti<ned 

i  director  and  president  of  the  pickle  works,    and  the  by-lawi 

Qicreof  proTided  tiiat  *Tie  shall  sign  as  prudent  all  certificates 

rf  stock,  checks,  notes,  bills   payable,    acceptances,  **»  ttUs  of 

eidiange,   contracts,     and.     other   instmments   in    writing,  and 

diall  hare  fnll  power  to  set  in  all  Tespects  as  the  genera]  agent 

ind  manager  of  the  company  snbjeet  to  the  advice  of  the  board 

of  directors'' ;  that  said  pickle  ^w^orks  "was  doing  bnsinese  with  a 

corporation  known  as  the  California   Packing  Company,  under 

a  contract  which  provided  that  the  pickle  works  should  supply 

lie  California   Packing  Company   with   material,    and  binding 

the  latter   not   to  contract     with    any     other   parties  for  iQcb 

material ;  that  the  pickle  works  sold  gooAs  to  the  packing  com* 

pany  nnder  such  contract,   and,   npon    monthly  statement  ren» 

dered  notes  were  given  by  the   latter   in    favor  of  the  former, 

indorsed  by  one  A.  B.  Patrick ;  that  sonae  of  said  notes  go  d^. 

Krered  were   retained  by    the  pickle     wrorks,  some    respondeat 

Smith  had  discounted  by  the  Bank:  of  British  Colnmbia  for  the 

tenrft  of  the  pickle  works,  and   others   were  purchased  by  said 

Sbith,  in  which   latter  case,  as  when   disconnting    them  to  the 

btnk,  he  transferred  the  same  by  an  indorsement  of  the  name 

of  the  Pacific  Vin^ar  and   Pickle   l^oyks   thereon,  by  himself 

m  president;   that   when  he    pnrehased    said     notes  from  the 

pickle  works  he  paid  over  for  its  benefit;  the  face  oftiie  priiKd- 

pd  and  accrued   interest  thereon,     aiad     tliat    no    better  terms 

eould  haye  been  obtained  at  a  banlc. 

On  December  13,  1899,  said  Smith  lield  not«  of  said  pact 
ing  ownpany  so  indorsed,  and  matirring  on  thatdate,  amonnt. 
ingto  the  Bom  of  sixteen  thonsand  xxine  hrmdred  andninety- 
two  doDars  and  twenty-eight  cents,  ^l^cK  on  xnat  oay  he  8,^. 
rendered,  and  took  from  said  paols:i»g  comply  a  aeries  of 
Botes,  each  for  about  fifteen  hnndred  dollars,  ™*^8J^thly. 
nese  renewal  notes  were  also  indorsed  ^y  ^  ^^^^Tt  "^^ 
when  deUTered  to  said  Smith  by  the  P^f^^  ^^S  v  ^ 
doned  them  to  himself  as  before   with  the  ^™f ^2.  *^^^^^ 

raMfwal  notes  were  so  taken  at  ^^IT*  f   amall  amonntaio T 
pmy,  and  were  drawn  in  sncn  semes  *'■-■  •«• 
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tBaid  company  could  meet  them  monthly^  and  were  renewe 
that  the  time  of  payment  might  be  extended. 

Aside  from  the  renewal  notes^  Smith  held  other  notes  oi 
packing  company,  purchased  by  him  from  the  pickle  'Wi 
4md  similarly  indorsed.  Of  these,  three,  for  upward  of  fif 
hundred  dollars  each,  were  ]>aid  by  the  packing  ^^^  comi 
4o  respondent  Smith  in  September,  October  and  Deceuj 
1899,  and  of  the  renewal  notes  of  December  16,  1899,  three 
fifteen  hundred  dollars  each  were  likewise  paid  him  in  Janxi 
February,  and  March,  1900.  No  payments  were  made  din 
these  periods  of  any  of  the  notes  executed  by  the  packing  c 
pany  to  the  pickle  works  and  retained  by  it  although  at  tl 
times  the  secretary  of  the  latter  had  in  its  safe  unpaid  notei 
aaid  packing  company,  which  in  Mareb>  1900,  amounted 
from  twelve  to  fifteen  thousand  dollars,  besides  which  th 
were  outstanding,  on  that  date,  notes  of  said  company,  indor 
by  the  pickle  works,  by  said  Smith  as  president,  and  held  by 
Bank  of  British  Columbia,  amounting  to  about  twenty  th( 
«and  dollars.  That  none  of  the  other  four  members  of 
board  of  directors  of  the  pickle  works  had  any  knowledge 
these  transactions.  It  further  appears  that  the  pickle  wo 
is  solvent.  As  to  the  actual  condition,  .in  that  respect,  of  1 
packing  company  or  A.  B.  Patrick,  the  prior  indorser  of 
paper,  the  record  is  silent,  although  it  appears  from  the  e 
dence  that  the  packing  company  had  stated  to  Smith  that 
•could  not  pay  its  bills  monthly  and  pay  the  full  amount  of  i 
notes,  and  it  was  for  that  reason  that  he  had  put  them  in  su 
■B,  shape  as  to  mature  in  the  neighborhood  of  fifteen  hundi 
dollars  per  month.  These  are  some  of  the  principal  facts 
the  case,  and  are  all  that  are  necessary  here  to  be  stated  in  c 
•der  to  fully  present  and  consider  the  main  proposition  of  h 
involved. 

Judgments  were  rendered  in  favor  of  Sidney  M.  Smith 
^th  actions:  in  the  first,  for  his  costs;  in  the  second,  for  t 
4imount  of  the  notes  therein  sued  on  (seven  thousand  six  hu 
dred  and  fifty-four  dollars  and  ninety-six  cents) ;  and  from  bo 
judgments  the  pickle  works  appeals. 

Several  points  are  made  by  appellant  for  a  reversal,  but  ^ 
will  consider  only  the  main  one,  which  we  deem  controlling  ai 
•decisive  of  the  case.  The  others  are  merely  subsidiary  and  ui 
important. 

Broadly  stated,  the  legal  proposition  insisted  on  by  appe 
lant  is,  that  one  occupying  a  fiduciary  or  trust  relation  to 
corporation  cannot,  while  such  relation  exists,  enter  into  an 
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«ipareaB  contract  with  himself  indiiridually  relatiTe  to  the 
trast  property  which  will  be  binding  on  the  corporation; 
that  such  a  contract  is  a  breacli  of  trust,  and  voidable  at 
the  mere  election  of  the  corporation,  if  not  absolutely  void; 
ttd  that  when  snch  a  contract  is  sought  to  be  enforced,  the 
eaurt  will  not  permit  any  investigation  as  to  the  fairness  or 
rnifaimea  of  the  transaction  nor  will  it  i>eTmit  the  trustee 
to  dfflw  that  it  was  not  detrimental,  or  that  it  was  eren 
adTintageous  to  the  beneficiary.  Snch  an  inquiry  cannot  be 
entered  into. 

And  specially  applying  the  rule  to  the  facts  in  the  case  at 
hw,  it  is  claimed  that  as  the  respondent  Smith,  at  the  time 
»  acquired  ownership  of  said  notes,  occupied  a  fiduciary  and 
trust  relation  to  appelant  corporation,  both  as  president  and 
director,  and  that  as  the  contracts  of  indorsCTnent  guaranteeing 
tt*  payment  of  said  notes  by  said  corporation  were  made  by  him- 
«lf  as  president  to  himself  individually,  without  the  authority, 
knowledge  or  approval  of  the  corporation,  they  cannot  be  ea- 
forced  by  him  against  it.  We  are  satisfied  that  this  contention 
of  appellant  is  sound  and  sustained,  not  only  by  the  code  pro?i- 
o«B  of  this  state,  but  by  an  unbroken  line  of  authorities. 

It  will  be  observed  that  no  question  is  involved  in  tius  action 
«f  tiie  rigjit  of  a  director  who  has  advanced  or  loaned  money 
to  a  corporation,  to  recover  it  back  on  a  quantum  meruit,  and  de- 
«a<H»  which  sustain  snch  a  right  have  no  application.  The 
•etioji  at  bar  is  one  brought  by  a  director  who,  as  president  of 
U«  corporation,  purchased  its  notes  outright,  and  caused  the 
«*pM»tion,  by  himself  as  president,  ta  become  indorser  of  the 
■<«eB  to  himself,  individually,  as  indorsee,  ««id  is  now  seeking 
to  enforce  such  contract  of  iudorsemeiit  agaixist  liis  corporation. 

Hb  suit  is  brought  upon  an   express    contaract,  the  maldng 
rf  whiA  and  its  enforcement  are  eqxmlly  proliibited  by  law. 

Ib  thk  r^ard  the  general  principle  i»  elearly  stated  in  Ben- 
aek  V.  Thomas,  66  Fei  104, 13  C.  C.  A.-  ^^"^  •  **^^  ^  ^  ^^^ 
toiy  law  that  an  agent  authorized  to    Skct   *^3^  *  principal  in  a 
pnn  negotiation  cannot  deal  witb  liimsel*-      He  cannot,  when 
"thorized  to  buy  property  or  horroipr  money,  sell  his  own  prop. 
«ty  or  loan  his  own  funds  witboxit    comxaxniieating  the  fact 
to  hk  prindpaL    An  agent  cannot  xmite  lais  personal  and  rep. 
laentative  characters  in  the  same    traxisaction.     The  doctrine 
«BJic8  to  aU  persons    who    occupy    ^     -fianciary  relation,  and 
it  is  especially    applicable    to  the     officers     of    a   wporation, 
~  when  acting  for  and  in  beViaU  of  t\ie  company.     T^^y  amnot 
«e  their  official    position    to     \>eTxe^t     tliexnselves  individually. 

St.  Rep^  VoL    104— ^ 
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In  shorty  an  officer  of  a  corporation  ifi  not  qualified  1x3 
for  his  company  in  any  transaction  wherein  tiie  corpoi^s 
is  dealing  with  the  officer*':  Wardell  v.  Bailroad  Co.,  103  X 
651,  26  L.  ed.  509;  Mallory  v.  Mallory  Wheeler  Co.,  61  C 
131,  23  Atl-  708;  Bigelow  on  Fraud,  217;  Perry  on  Trusts, 
207.  And  in  Morawetz  on  Private  Corporations,  sectioix 
it  is  said:  '^The  directors  of  a  corporation  have  no  authoi-ii; 
bind  the  company  to  any  contract  made  with  themselyes  -peir 
ally.  ....  Thus  a  president,  cashier  or  managing  agent,  htSL^ 
authority  to  sign  the  name  of  a  corporation  to  negotiable  ins 
ments,  cannot  execute  or  indorse  a  note  to  himself  or  oez- 
a  check  for  his  own  benefit.'' 

This  rule  is  based  on  sound   public  policy,  and   there   4 
enters  into  it  the  legal  principle  that,  in  order  to  make 
express  contract,  there  must  be  the  assent  of  two  separate 
dependent  minds;  that  no  man  can  effectually  make  a  contr 
with  himself. 

In  the  case  at  bar,  the  respondent  Smith  assumed  ix>  a 
stitute  himself  both  the  contracting  parties.  There  is  no  p 
tense  that  he  was  dealing  with  the  corporation  represented 
other  members  of  the  board  of  directors  or  with  other  agej 
thereof.  He  was  dealing  with  himself — contracting  as  preside 
with  himself  as  an  individual,  and  was  the  contracting  pai 
on  both  sides.  The  corporation  made  no  sale  of  these  xlo^ 
to  or  contract  of  indorsement  thereof  with  him.  He  adjust 
the  whole  matter,  dictated  the  terms  of  the  transfer  by  himsc 
with  himself,  completed  the  transaction  in  this  unilateral  cap 
city,  and  it  was  the  result  solely  of  his  own  discretion  and  v 
lition.  To  this  situation  the  language  of  the  court  in  Mercanti 
Mutual  Ins.  Co.  v.  Hope  Ins.  Co.,  8  Mo.  App.  410,  may  pe 
tinently  be  applied :  "A  contrivance  which  reduces  the  two  pa 
ties  to  one,  and  admits  an  agent  representing  antagonistic  ii 
terests  to  make  a  bargain  by  himself,  is  so  far  against  the  polic 
of  the  law  that  the  contract  is  held  to  be  void,  unless  the  prii 
cipal  chooses  afterward,  and  with  knowledge  of  all  the  circtur 
stances  that  affect  his  possession,  to  ratify  tiie  act  of  his  a^eut. 

In  Clark  &  MarshalPs  Private  Corporations,  volume  3,  sectio: 
769,  the  rule  is  concisely  summed  up  in  this  language:  **i 
•®®  person  cannot  as  director,  or  other  oflBcer  of  a  corporation 
enter  into  a  valid  contract  on  behalf  of  the  corporation  wit] 
himself  in  his  individual  capacity,  or  be  both  vendor  aixi 
purchaser,  for  two  persons  are  necessary  elements  to  the  fonna 
tion  of  a  contract    The  fact  that  he  acts  as  an  oiScer  of  th< 
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CMpontkHi  on  one  side  and  for  himself  on.  the  other  can  make 

BO  differakee.** 

Becmrmg  now  to  the  main  legal  proposition  nnder  diacua- 
wm,  it  ifl  provided  by  sectioii  2230  of  the  Civil  Code  that 
"Ndther  a  trustee  nor  any  of  his  agents  may  take  part  in  any 
tnwictkm  concerning  the  trust  in  which  he  or  anyone  for 
viKBa  be  ads  as  agent  has  an  interest^  -pres&at  or  contingent, 
adiene  to  that  of  his  beneficiary,  except  .  .  .  •  irhen  the  bene- 
&isn,  baTing  capacity  to  contract,  with  the  fnll  knowledge  of 
the  motile  of  the  trustee^  and  of  all  other  facts  eonceming  the 
^f'lBscticRi  vhich  might  affect  his  owti  decision,  and  wittiont 
i^e  use  of  any  inflnence  on  the  part  of  the  trustee,  permits  him 

to  do  90.'' 

^<i  bj  section  2234  of  the  same  code  it  is  provided  that 
"Every  violation  of  the  provisions  of  the  preceding  sectiona 
of  this  article  is  a  frand  against  the  beneficiary  of  a  trust.*' 

'n^cse  code  provisions  apply  to  dii'eetors  of  a  corporatiou 
in  their  Telation  to  it  as  trustees  and  by  section  2322  of  that 
code  they  are  made  to  apply  to  the  re6i>ondent,  as  the  agent 
of  snch  corporation,  in  the  case  at  bar. 

This  last  section  declares  that  *'An  anthority  [of  an  agoit] 
^^preased  in  general  terms,  however  broad,  does  not  authorize 
•n  agait:  ....  3.  To  do  any  act  which  a  trustee  is  forbidden 
to  do  by  article  2,  chapter  1,  of  the  last  title,*'  which  chapter 
includes  the  sections  above  quoted. 

As  it  does  not  appear  in  this  case  that  the  respondent  had 
•ny  special  authority  from  the  corporation  to  enter  into  the 
*™«action  in  question  here,  he  necessarily  must  claun  to  have 
l«n  empowered  to  make  it  imder  an  authority  expressed  in  ge^, 
«nd  terms,  and  hence  the  sections  (Civ.  Coae,  sees.  2230, 2234) 
tti^rd  to  trostees  mnst  apply  to  lirm  as  a  mere  agent  of  the 
ewporation. 

So  appUed,  the  Uiv  is  inflexible,  that  one  actog  m  such  fidu- 
OUT  capacity  will  not  he  permittea  to  deal  wr^  himseU  ia  hi. 
JBdividnal  capacity  relative  to  the  -trufl*  pxox>erty. 

Upon  this  point,  as  we  have  said,  the  cnirent  of  authority 
**  in  this  state  is  unbroken,  and  it  wiU  only  be  newssary  to  i^. 
ler  at  length  to  a  few  of  the  cases  which  cleiffly  and  nncompro- 
luringly  announce  the  rule,  with  geireral  citations  to  such  othera 
fran  our  own  court  as  affirm  the  doctm^®-  ..,  ^  , 

hi  the  case  of  Davis  V.  Bock  Creek  ^  ^"In  ^jf' ?^' ^« 
Am.  Rep.  40,  vrhere  the  f acts  are  stated  "  .^^o^^v^'' *^ 
dared,  it  is  ^A:  'Tint  apart  from  ^^^^JP^^^l^J^^  ^^ 
actifln  in  question  cannot  be  upheld-       The  law,  for  wise  xeaaona, 
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will  not  permit  one  who  acts  in  a  fiduciary  capacity  thus 
with  himself  in  his  individual  capacity.    The  position 
Wolflf,  as  a  member  of  the  firm  of  A.  WolflE  &  Co.,   a 
position  as  trustee  and  president  of  the  corporation  def c 
were  inconsistent  and  conflicting.    In  purchasing  i3ie  dc 
the  corporation  in  his  individual  capacity,  it  was  to   1 
terest  to  buy  them  at  as  great  a   discount  as  possible, 
greater  the  discount  the  greater  his  gain.    If  he  succee* 
purchasing  the  debts  at  any  discount^  to  that  extent  he  as 
to  himself  an  advantage  not  common  to  all  of  the  stocldit 
To  permit  this  to  be  done  would  be  to  permit  the  violat 
one  of  the  plainest  principles  of  equity  applicable  to  trT 
In  this  particular  case  it  does  not  appear  that  WolfiF  ass 
the  demands  against  the  corporation  at  any  discount^  n< 
does  it  appear  that  he  did  not.    Nor  does  the  policy  of  tti 
permit  an  inquiry  into  that  question.     Occupying,  as  he 
the  position  of  trustee  he  should  not  have  put  himself  in  a 
tion  adverse  to  his  cestui  que  trust.    One  cannot  faithfully 
two  masters  whose  interests  are  diverse/' 

In  the  still  later  case  of  Sims  y.  Fetaluma  Gaslight  Co.^ 
Cal.  659,  63  Pac.  1012,  it  is  said :  ''The  court  was  clearly 
rect  in  holding  that  for  the  reasons  stated,  the  contract  ir 
duced  in  evidence  on  the  part  of  the  plaintiff  waa  invalid, 
ing  president  of  the  defendant  corporation.  Van  Syckel  nc 
sarily  was  one  of  the  directors  thereof  (Civ.  Code,  sec.   30 
and  as  such  he  occupied  a  fiduciary  relation  to  the  corporal 
and  its  stockholders.    'A  trustee  may  not  use  or  deal  with 
trust  property  for  his  own  profit,  or  for   any   other  purp 
unconnected  with  the  trust,  in  any  manner':   Civ.  Code^  c 
2229,    He  cannot  take  part  in  any  transaction  in  which  he^ 
any  one  for  whom  he  acts,  has  an  interest,  present  or  ^^^  c< 
tingent,  adverse  to  that  of  his  fiduciary:  Civ.  Code,  sec.  22; 
In  fact,  this  rule  did  not  have  its  origin  with  the  codes,  I 
it  is  much  older.    It  is  against  public  policy  to  permit  any  p 
son  occupying  fiduciary  relations  to  be  placed  in  such  a  positi 
that  he  may  be  tempted  to  betray  his  duty  as  a  trustee,    ^ec 
the  rule  is  unyielding  that  a  trustee  shall  not,  under  any  e 
cumstances,  be  allowed  to  have  any  dealings  with  the  trust  pro 
erty,  v^ith  himself,  or  acquire  any  interest  therein.    Courts  w 
not  permit  any  investigation  into  the  fairness  or  uufaimesa 
the  transaction,  or  allow  the  trustee  to  show  that  the  dealii 
was  for  the  best  interest  of   the   beneficiary':    Wickeraybaxn 
Crittenden,  93  Cal.  29,  28  Pac.  788.    In  Aberdeen  Ry.  Co. 
Blakie,  1  Macq.  H.  L.  461,  it  is  said :  ^So  strictly  is  this  prn 
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tiyeB  often  elude  the  most   searchiiig   inquiry,  and    it     1 
neither  to  judge  or  jury  the  right  to  determine  upon    ct 
sideration  of  its  advantages  or  disadvantages,  whetiier   ct 
tract  made  under  such  circumstances  shall  stand  or  fall.    • 
The  value  of  the  rule  of  equity  to  which  we  have    adv< 
lies  to  a  great  extent  in  its  stubbornness  and  inflexibilitgr. 
rigidity  gives  it  one  of  its  chief  uses  as  a  preventive  ox* 
couraging  influence,  because  it  weakens  the  temptation  ±€> 
honesty  or  unfair  dealing  on  the  part  of  trustees,  by  vitiai 
without  attempted  discrimination  all  transactions  in  whiclx 
assume  the  dual  character  of  principal  and  representative.^' 

So  harmonious  is  the  law  on  this  subject  that  autlxoirj 
might  be  cited  indefinitely,  but  reference  is  made  only 
those  in  this  state  where  the  principles  have  been  discus 
reiterated,  and  approved:  San  Diego  v.  San  Diego  etc.  It. 
Co.,  44  Cal.  112;  Andrews  v.  Pratt,  44  CaL  317;  Wilbiu 
Lynde,  49  Cal.  292,  19  Am.  Eep.  645;  Chamberlain  v.  3Pac 
Wool-Growers  Co.,  54  Cal.  106;  Shakespear  v.  Smith,  77  i 
638,  11  Am.  St.  Eep.  327,  20  Pac.  294;  Smith  v.  Los  Angi 
Immigration  Assn.,  78  Cal.  292,  12  Am.  St  Rep.  53,  20  P 
677;  Graves  v.  Mono  etc.  Mining  Co.,  81  Cal.  319,  22  Pac.  Si 
San  Francisco  Water  Co.  v.  Pattee,  86  Cal.  629,  25  Pac.  1,^1 
Wickersham  v.  Crittenden,  93. Cal.  31,  28  Pac.  788;  ^"^  Capii 
Gas  Co.  V.  Young,  109  CaL  143,  41  Pac.  869,  29  L.  E.  A.  46 
Curtin  v.  Salmon  Biver  etc.  Co.,  130  Cal.  345,  80  Am.  St.  Re 
132,  62  Pac.  552. 

We  have  examined  the  cases  cited  by  counsel  for  resposi 
ent  to  support  the  validity  of  this  contract  and  the  rig^ht 
respondent  to  recover  upon  it,  but  they  have  no  relevancy  : 
the  real  point  involved.  We  will  not  discuss  at  all  the  a 
thorities  cited  from  other  jurisdictions,  and  as  to  the  cases 
this  state  will  mention  them  briefly  and  then  only  to  point  oi 
their  special  inapplicability. 

All  tiie  cases  cited  by  counsel  are  cases  where  either  the  d 
rector  of  the  corporation  whose  dealings  were  questioned  dea 
directly,  but  illegally,  with  the  .board  of  directors  of  a  solvei 
corporation,  assuming  to  act  for  it,  or  dealt  with  such  board  wit 
the  knowledge  or  approval  of  the  stockholders,  or  they  ai 
cases  where  the  illegal  action  of  the  director  was  subsequenti; 
ratified  and  approved  by  the  corporate  authorities.  In  none  cl 
these  cases  is  it  held  that  he  could  deal  with  himself,  or  that  1 1 
"ontract  made  with  himself  without  the  knowledge  of  the  othe 
irectors  or  the  stockholders,  or  without  the  subsequent  rati£ca 
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or  approTal  ot  fbe  ccfrpmikai  coidd  l)e  sostaiiied  or  Ok- 
ibnsed  against  the  corporstitHL 

This  marfced  distinctiaa  is  plainly  declared  in  a  line  fram 
«iio  of  the  cases  cited  by  respondeiit  (Twin  lick  Oil  Co.  t. 
Umitmrj,  91  U.  S.  590,  23  L,  ed.  328),  where  the  couxt  saji; 
•Tie  defeodant  was  not  here  both  seller  and  bnyer/* 

Ib  the  case  st  har  he  was  both  sdler  and  buyer,  with  fhe  td« 
^tional  lelstioD  created  bj  himself,  with  him&eli,  ot  indowst 
Ukdindmsea 
Setening  now  hrieBj  to   the  anthoritiea  cited  by  respond* 
A/  AotB  this  court: 

In  tbe  case  of  Santa  Croa  R  B.  Co.  y.  Spreddes,  65  CaL 
193,  3  Pac  661,  802,  no  question  of  a  dixectoT  dealing  with 
kbmeU  was  inwolred.     The  plain  point  decided  there  was,  that 
Ae  eorpoTatian  having  borrowed  money  from  the  director  Hihn, 
the  latter  was  entitled  to  be  repaid*     Bnt  this  is  practically  de- 
dared  to  be  the  rule  in  Davis  ▼.  Bock  Creek  etc  Min.  Co.,  55 
CU.  359,  36  Am.  Eep.  40,  Graves  v.  Mono  etc  Min.  Co.,  81  CaL 
319,  22  PacL  665,  and  Sims  r.  Petalxima  Gas  Co.,  131  Cal  659, 
63  Pac  1012,  that  where  the  corporation  has  dealt  with  the 
director  he  can  recover  npon  a  ^^^  quantum  meruit.    Not,  how- 
«?«,  that  a  director  can  recover  upon  an  express  contract  made 
witii  hinself  without  the  knowrledge  or  sanction  of  the  corpora- 

tion. 
In  the  ose  of  Sutter  Street  By-  Co.  ▼.  -B*^  ^  Cal  44, 4 

Pic  916,  uid  Bonnej  r.  Tilley,  109  Cal-  346  42  Pac  439,  the 
note  and  mortgage  inToIved  there  w«e  ^ven  by  tje  eorporati(«j 
to.ai«ct«r.Tseeley  t.  San  Joe^  etc  Co    69  Cdjs.the 

fikMpBidoSanoteot  the  oorporatxon  at  the  request  of  it, 

S»g  of  the  bo«d  of    director*    •^t/^aT'Iw'"'* 
r2.gniH  sectioned,  a»d  ^^Yll^J^otZr^ 


«Bri»ginthee«cUing  for  tbe  »pp»-^—   3W^^36  aTT 
it  Dnisf.  Bock  Creek    etc     Co.,   B &   v,  '       ^Hep. 


Wey  T.  San  Joee  etc  Co.,  59  ^/^  opinion  that  the  caae  ttl 
t».  »ri  particnUirly  atated  "»^^*^^  ^.  Bock  Cieek^T^ 
iihtDd  wu  not  "at  aU  ^^^e  xmto  :^j^         ^^^^  ^      "^  ^ 

«Cd^  36  A^  B^  ^  Sl  11%  and  ^UW^.L^^ 

»;Sr^\S^*'eS.>^-»^^  referred  to  .,,'i^ 
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Ndiher  is  Phillips  t.  Sanger  Lumber  Co.,  130  Gal.  431,  et 
Pac.  749,  applicable.  The  only  point  decided  there  was  that  the 
corporation  had  ratified  the  contract  claimed  to  be  illegal  anl 
was  bonnd  by  the  ratification.  These  are  all  the  cases  from 
this  court  cited  by  counsel,  and  none  of  them  run  counter  to,  but 
clearly  recognize  the  distinction  between,  cases  where  the  di- 
rector deals  with  the  corporation,  or  his  act,  while  illegal,  ia 
subsequently  ratified  by  it,  and  cases  where  he  deals  with  him- 
self  without  the  knowledge  and  approval  of  the  corporation  and 
where  there  is  no  ratification. 

While  some  claim  is  made  that  the  corporation  in  this  case 
ratified  the  respondents  acts,  it  is  only  a  claim;  there  is  not 
only  no  evidence  to  support  it  but  tiie  evidence  is,  that  none 
of  the  other  officers  of  the  corporation  were  informed  by  respond- 
ent of  the  matter,  or  knew  of  the  transaction. 

It  is  hardly  necessary  to  say  that  the  general  power  con- 
ferred upon  Smith  imder  the  by-laws  did  not  give  him  author- 
ity to  contract  with  himself.  In  every  case  where  the  validity 
of  a  contract  made  by  a  trustee  with  himself  is  in  question, 
^^^  general  authority  to  act  for  the  corporation  must  necessar- 
ily have  existed  in  order  to  apply  the  principle  invoked  here. 
The  law  assumes  that  the  trustee  is  invested  with  general  power 
to  contract,  but  limits  its  exercise  to  matters  strictly  in  the  in- 
terest of  the  beneficiary,  and  disqualifies  him  from  exercising^ 
it  in  his  own  behalf.  This  disability  directly  results  from  the 
existence  of  the  general  authority. 

In  disposing  of  this  matter  it  may  be  said  that  if  a  director 
wishes  to  ti^e  security  for  advances  made  to  the  corporation  it 
is  not  requiring  too  much  of  him  to  ask  for  such  securiiy,  or 
for  whatever  contract  he  would  equitably  be  entitled  to,  in  order 
to  protect  his  advances. 

If  he  fails  to  do  so,  and  has  any  equitable  claim  arising  from 
stQch  advances  against  the  corporation  he  may  bring  an  action  on 
a  quantum  meruit  to  recover. 

He  cannot,  however,  make  an  express  contract  with  himself 
which  can  be  enforced  against  the  corporation  against  its  will; 
nor  can  the  fairness  of  such  a  contract  be  inquired  into  or  afFect 
the  rule. 

The  principles  here  announced  apply  to  both  cases  consid- 
ered on  this  appeal,  and  for  the  reasons  given  the  judgments 
therein  appealed  from  are  reversed  and  the  causes   remanded. 

Beatty,  C.  J.,  and  Henshaw,  J.,  concurred. 
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UcFAKIaAWD,  J.,  Concurring.    I  concur  in  the  judgment 
<rf  lereraal  and  in  nearly  all  that  is  said  in  the  opinion  of  Mr. 
Justice  lorigan  ;  bnt  I  think  that  some  of  the  quotations  to  be 
foond  in  the  opinion  state  the  principle  of  law  under  discus- 
aion  rather  too  broadly.     It  may  be  well  to  say  also,  that  it  is 
quite  likely  that  the  respondent  Smith  did  not  intend  to  do  any 
unlawful  act,  and  that  what  he  did  probably  inured  to  the  bene- 
fit rather  than  the  injury  of  the  pickle  works;  but  well-estab- 
^Rhed  and  just  general  principles  of  law  can  occasionally  be  in- 
Yoked  80  as  to  work  hardship  in  particular  cases. 

Dhrectora  of  a  CorporatUm  have  no  right  to  represent  it  in  any 
transaetion  in  -which  they  are  personally  interested,  in  obtaining 
any  mdvaniage  at  the  expense  of  the  corporation.  Their  relation  to 
the  corporation  is  that  of  a  tmstee:  Ten  Eyck  v.  Pontiac  etc.  B.  B 
Co,  74  Mich.  226,  16  Am.  St.  Bep.  633;  Memphis  etc  B.  B.  Co.  y. 
Woods,  88  Ala-  630,  16  Am.  St.  Bep.  81;  O'Connor  Min.  etc.  Co.  v. 
Coosa  Fomaee  Co.,  95  Ala.  614,  36  Am.  St.  Bep.  251;  Bird  Coal  etc 
Co.  ▼.  Humes,  157  Pa.  St.  278,  37  Am.  St.  Bep.  727;  Hoffman  v. 
Beiehert,  147  HI.  274,  37  Am,  St.  Bep.  219.  See,  too,  Crichton  v. 
Webb  Press  Co-,  113  L«a.  167,  post,  p.  500;  McClure  v.  Law,  161  N.  T. 
78,  76  Am.  St.  Bep.  262;  Curtin  v.  Salmon  Biver  etc.  Co.,  130  Cal. 
345,  80  Am.  St.  Bep.  132;  note  to  Beach  v.  Miller,  17  Am.  St.  Bep. 
296.  A  director's  contract  with  his  corporation  is  not,  however, 
■eeessarily  void:  Copsey  ▼.  Sacramento  Bank,  133  Cal.  659,  85  Am. 
8t  Bep.  238,  and  eases  cited  in  the  cross-reference  note  thereto. 
Aecordinsr  ^  Africa  v.  Dnluth  News  Tribune  Co.,  82  Minn.  283,  83 
Am.  St.  Bep.  424^  tbe  note  of  a  corporation  made  ezclusivelj  for  its 
benefit,  b/  an  of&oer  thereof,  to  himself  as  payee,  is  valid.  But  see 
Cheniesl  Nat.  BanlL  ▼•  Wagner,  93  Kj.  625,  40  Am.  St.  Bep.  206. 

jM|leallo»  of  «  Tramacti4m  must  ordinarily  be  with  full  knowl- 
edge of  the  facts:  Bierman  ▼.  City  Mills  Co.,  151  N.  Y.  482,  56  Am. 
8t  Bep.  635;  American  exchange  Bank  v.  Loretta  Min.  Co.,  165 
BL  108,  96  Am.  St.  Bep.  293;  Cram  t.  Sickel,  51  Neb.  828,  66  Anu 
BL  Sep.  478. 


» .  I  -  ♦ 


68  AiiEsiCAK  State  Betorts,  Vol.  104.    [Califoniiay 


ESTATE  OP  CLISBY. 

[145  GaL  407,  78  Pae.  964.] 

HDIiOGBAPHIO  WILLS.— A  T«8Utor  may  Take  as  the  Date 

0f  a  Will  a  date  previously  written  by  him.     (p.  59.) 

HOLOOKAFHIO  WILLS  not  Wholly  Written  on  the  Day 
Dated.— It  is  not  material  that  the  concluding  part  of  a  holographie 
will  was  not  written  on  the  date  the  will  was  commenced,     (p.  59.) 

HOLO0BAPHIO  WILLS,  What  may  Ctomrtitate.— A  paper  com* 
mencing  with  the  words  **  Property  of  a  W.  Clisby,  October  1,  1902," 
followed  by  a  list  of  property,  after  which  is  added  the  statement 
that  at  the  death  of  the  testator,  all  the  above  and  any  other  prop- 
erty belonging  to  him  is  to  go  to  his  wife,  all  in  his  own  handwriting 
and  by  him  subscribed,  is  a  good  holographie  will.    (p.  60.) 

Van  NesB  &  Bedman,  for  the  appellant. 

Edwin  L.  Forster  and  Bobert  B.  Moody,  for  the  respondents. 

*^^  SMITH,  C.  This  is  an  appeal  from  an  order  refusing 
to  revoke  the  probate  of  a  will.  The  appellant  is  Mrs.  Anne 
•*®®  Clisby,  the  mother  of  deceased  and  contestant  of  the  will; 
the  respondents,  Mrs.  Ethel  Clisby,  widow  of  deceased  and  sole 
beneficiary  under  the  will  and  Huhne,  administrator  with  the 
will  annexed.  The  will  is  holographic,  and  is  in  the  words  and 
figures  following: 

"Property  of  S.  W.  Clisby,  October  1, 1902. 

Deposit  Union  Trust  Company 

«        Cal.  Safe  Dep.  Co 


J.  K.  Meyers  Acct  Truck  &  Team. ■  600^ 

J.  D.  Gove  Note. 

Louis  Volmer  Acct  Buggy 

C.  H.  Lehmers,  Acct  I.  0.  U.  tag 

Con  Boman,  Acct  L  0.  U.  tag 

L.  A.  Blasingame 

James  Lawrence  Acct  Note  (?) 


$23,852.63 

Merchants'  Exchange 500.00 

Buggy ' 300.00 

Cash  in  Business 


*At  my  death  all  the  above  property  and  any  other  prop« 
«rty  that  may  be  found  to  belong  to  me  is  to  go  to  my  wife 
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and  to  her  aloney  and  I  omit  intentionally  all  other  memhen 
of  nqr  funfly.  S.  W.  CLISBY/' 

^e  only  facts  alleged  in  the  appellant's  petition  as  grounds 
for  reroking  the  probate  are  in  effect  that  one  of  the  nxunbers 
appearing  in  the  document  was  altered^  all  of  the  nnmbers 
thai  erased,  and  the  last  paragraph  written^  on  a  day  subse- 
quent to  the  writing  of  the  first  part  of  the  will;  but  all  of  this^ 
it  is  alleged,  was  done  by  Clisby  himself.  A  demurrer  to  the 
petition  was  interposed,  and  sustained,  without  leave  to  amend; 
and  thereupon  the  judgment  or  order  appealed  from  was  en- 
tered. 

Upon  the  facts  stated — ^which  are  confessed  by  the  demur- 
ler— it  is  claimed  by  the  appellant:  1.  That  on  the  face  of 
the  document  it  appears  not  to  have  been  dated;  and  2. 
That  the  concluding  paragraph  was  written  on  a  subsequent 
day. 

*•*•  In  support  of  the  former  proposition  it  is  urged,  "that  the 
words  and  figures  'October  1,  1902,'  were  not  intended  by  the 
testator  to  express  the  date  of  the  instrument,  but  merely  the 
date  upon  which  he  was  the  owner  of  the  specified  property.*' 
But  this  contention  is  untenable.  There  is  indeed  a  certain  am- 
faiguity  in  the  instrument.  For  grammatically,  the  date  used 
may  be  regarded  either  as  the  date  of  the  memorandum  or  as 
the  date  of  the  will.  But  the  difference  is  immaterial.  For, 
on  the  former  construction,  the  memorandum  being  part  of  the 
will,  its  date  would  be  the  date  of  the  will  also.  Nor  do  we 
doubt  the  right  of  the  testator  to  adopt  as  the  date  of  his  will 
tte  date  preyiously  written  by  him. 

Nor  is  Ihe  case  affected  by  the  fact  alleged,  that  the  con- 
cluding part  of  the  will  was  not  written  on  the  day  the  will 
was  commenced.  It  is  a  yery  common  thing  for  men  to  com* 
nenoe  a  letter  or  other  document  on  one  day  and  to  finish  it 
en  the  next  or  some  subsequent  day;  and  in  such  case  the 
date,  whether  written  at  the  beginning — as  is  usually  the 
case — or  at  the  end — as  is  sometimes  done — ^is,  according  to 
the  common  and  received  usage  of  language,  the  proper  date 
d  the  writing;  and  this  is  equally  true  of  legal  documents, 
Ihouj^  these  do  not  take  effect  until  completed  and  dehvered. 
We  do  not  doubt,  therefore,  that  the  case  comes  within  the 
meaning  and  intention  of  the  enactm^ats  concerning  holo- 
eraphic  wills  (Civ.  Code,  sees.  1276,  1277;  Code  Civ.  Proc., 
Mc  1309) ,  which,  it  is  provided,  are  to  be  construed  accord- 
ing to  ^tiie  approved  usage  of  the  language'' :  Civ.  Code,  sec.  13  ; 
Estate  of  Fay,  145  Cal.  82,  ante,  p.  17,  78  Pac.  340. 
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In  the  argument  on  this  point,  it  is  asBiuned  by  the  appel- 
lant's counsel  that  it  appears  from  the  allegations  of  the  peti- 
tion that  the  memorandum  of  property  was  written  by  the  tes- 
tator on  the  date  given  with  "no  thought  of  makmg  a  will"; 
and,  in  effect,  that  the  intention  of  using  it  as  part  of  a  will 
was  an  afterthought  But  this — assuming  it  to  be  material — 
is  not  alleged.  All  that  is  alleged  is  simply  that  the  writing  of 
the  concluding  part  of  the  will  was  on  a  day  subsequent  to  its 
commencement.  Nor  is  there  anything  in  the  petition  to  in- 
dicate that  the  docimient  probated  as  a  will  was  not  in  intention 
'*one  continuous  instrument":  Estate  of  Taylor,  126  Cal.  98, 
99,  58  Pac.  464.  Whether,  were  it  otherwise  the  ^^^  fact  would 
be  material  is  another  question,  which,  as  in  the  case  cited,  we 
leave  undetermined. 

Respondent's  counsel  are  also  in  error  in  supposing  that 
"it  did  not  appear  in  the  Skerrett  Case,  67  Cal.  585,  8  Pac.  181, 
that  the  letter  annexed  to  the  deed  was  written  at  a  date  other 
than  the  date  when  the  deed  was  made.''  The  contrary  ap- 
peared from  the  records  before  the  court.  The  deed  was  dated 
''April  26,  1881,*'  and  was  acknowledged  April  27th,  and  the 
letter,  as  appears  from  its  recitals  was  written  subsequently. 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Angellotti,  J.^  Shaw,  J. 

Van  Dyke,  J.,  concurred  in  the  judgment 
Hearing  in  Bank  denied. 


HolograpMe  WUU  are  dlBcussed  in  th«  monographlA  not«  to  Batata 
of  Fay,  ante,  pp.  22-34. 
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[145  CaL  410,  78  Pac  957.] 

BEEDS—Buden  of  Proof  as  Between  Prior  and  8nbfl6q:aflttl 
. — Where  a  grantor,  after  haying  executed  a  conveyanee  of 
property  which  remains  nnreeorded,  subsequently  conveys  it  to  an- 
other,  the  latter  must,  though  his  conveyance  is  first  recorded,  assume 
the  burden  of  proving  that  his  purchase  was  made  and  the  purchase 
price  paid  in  good  faith  and  without  notice  of  the  rights  of  the 
previous  grantee,     (p.  62.) 

SVIDENOE— Bnrden  of  Proof,  When  not  Changed  by  Unnecee- 
sary  Allegations  in  the  Ctomplaint.— The  plaintiff  is  obligated  to 
prove  only  the  facts  necessary  to  his  cause  of  action.  If  he  alleges 
some  fact  not  necessary  thereto,  but  which  is  in  effect  a  traverse  of 
some  fact  which  might  have  been  alleged  as  a  defense  to  the  action, 
and  the  defendant  denies  such  allegation,  this  does  not  change  the 
burden  of  proof,  nor  require  the  plaintiff  to  introduce  any  evidence 
<m  that  subject  until  the  defendant  has  produced  evidence  thereon 
which  makes  a  rebuttal  necessary,     (p.  66.) 

EVIDEKCTB—Bnrden  of  Proof,  When  not  Clanged  by  Pre- 
existing Tmst  Deed.— Where  the  contest  is  between  persons  dlaijning 
under  different  deeds  from  the  same  grantor,  the  second  of  which  is 
first  recorded,  it  is  not  material  that  the  technical  legal  title  was, 
before  either  conveyance  was  made,  vested  in  trustees  to  secure 
certain  indebtedness  of  the  grantor,     (p.  66.) 

EVIDENCE— Declarations  of  a  Pormer  Owner  of  Property.-r- 
Where  it  is  claimed  that  a  conveyance  absolute  on  its  face  was 
intended  as  a  mortgage,  declarations  of  the  grantor  at  the  time  it 
was  made  and  subsequently  are  admissible  for  the  purpose  of  rebut- 
ting this  claim,     (p.  67.) 

C08T8  OP  TBAiraCBIBINO  TE8TIM0MT.— Where  a  court 
ordeis  that  a  transcript  of  the  testimony  be  made,  the  expense  to  be 
borne  equaUy  by  the  parties,  the  one  who  afterward  recovers  judg- 
ment is  entitled  to  an  allowance  as  costs  of  the  share  paid  by  him. 
(p.  67.) 

T.  J.  Butts  and  T.  Z.  Blakeman,  for  the  appellant 

Edmund  Tanszky  and  Wallace  A.  Wise,  for  Lucius  Solomons^ 
Hany  Block,  Benjamin  Harris  and  Leo  Blocks  respondents. 

Black  &  Learning,  for  assignee  of  Mary  E,  Pleasant^  an  insol- 
vent debtor,  respondent. 

*•**  SHAW,  J.  This  is  an  action  by  the  plaintiff  against  the 
defendants  to  cancel  a  deed  executed  by  the  defendant  Mary 
B.  Pleasant^  to  the  defendant,  Solomons,  on  February  4,  1897, 
and  certain  other  deeds  thereafter  executed  by  the  defendant 
Solomons  and  his  successors  whereby  the  title  acquired  by  Solo- 
mons was  Tested  in  the  defendant^  Leo  Block.  The  defendants 
appeared  4Uid  joiswered  and  after  trial  findings  were  made  in 
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favor  of  the  defendants  and  judgment  was  entered  accordingly. 
The  plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  her  motion  for  a  new  trial. 

The  complaint  in  substance  alleges  that  prior  to  Septem- 
ber 27,  1891,  the  defendant,  Mary  E.  Pleasant,  held  the  legal 
title  to  the  property  as  trustee  for  the  use  and  benefit  of  the 
plaintiff;  that  on  that  day  she  executed  a  deed  to  the  plain- 
tiff conveying  to  her  the  property  in  question,  but  that  said 
deed  had  never  been  recorded;  tiiat  afterward,  on  February 
4,  1897,  with  the  intention  to  cheat  and  defraud  the  plainti£F, 
the  said  Mary  E.  Pleasant  executed  another  deed  purporting 
to  convey  the  same  properly  to  the  defendant  Solomons,  which 
deed  was  duly  recorded,  and  that  subsequently  by  mesne  con- 
veyances, the  title  acquired  by  Solomons  under  said  deed  be- 
came vested  in  the  defendant,  Leo  Block.  It  is  further  alleged 
that  the  defendant  Solomons  and  each  of  his  successors,  in- 
cluding the  defendant,  Leo  Block,  took  their  respective  deeds 
with  knowledge  of  the  fact  that  the  land  was  the  property  of 
plaintiff.  The  court  found  that  Solomons  and  each  of  his 
grantees  took  their  respective  conveyances  without  any  notice, 
knowledge  or  information  whatever,  as  to  the  claim,  right  title 
or  interest  of  the  plaintiff.  It  is  contended  by  the  plaintiff  that 
this  finding  is  not  supported  by  the  evidence. 

It  is  not  seriously  contended  by  the  defendants  that  there 
is  any  affirmative  evidence  to  the  effect  that  they,  or  either 
of  them,  received  their  respective  deeds  without  notice  of  the 
rights  of  the  plaintiff,  and  upon  an  examination  of  the  evi- 
dence we  find  nothing  in  support  of  such  finding.  The  claim 
of  the  defendants  is,  that  the  burden  of  proof  to  show  notice 
***  of  plaintiff's  right  on  the  part  of  Solomons  and  his  succes- 
sive grantees  rests  on  the  plaintiff,  and  that,  in  the  absence  of 
evidence  on  the  subject,  the  court  necessarily  made  the  find- 
ing that  they  took  without  such  notice.  In  this  we  think  the 
defendants  are  mistaken  and  the  court  erred.  It  has  been 
repeatedly  decided  by  this  court  that  where  one  holding  under 
an  imrecorded  deed  brings  an  action  involving  the  respective 
titles  to  the  land  against  a  subsequent  grantee  under  a  deed 
which  is  first  recorded,  the  first  grantee  will  prevail,  unless  the 
second  grantee  not  only  shows  the  making  and  recording  of  his 
deed,  but  also  that  he  made  his  purchase  and  paid  the  price  in 
good  faith,  and  without  knowledge  of  the  rights  of  the  previous 
grantee.  The  question  depends  on  the  effect  of  the  rule  em- 
bodied in  sections  1214  and  1217  of  the  Civil  Code,  which  are 

follows:  "1214.  Every  conveyance  of   real  property,    other 
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ftm  a  lease  for  a  tenn  not  exceeding  one  year^  is  void  as  against 
mj  sabseqnent  pnrchaser  or  mortgagee  of  the  same  property, 
or  my  part  thereof,  in  good  faith  and  for  a  yaluable  considera- 
tkn,  vhoee  conveyance  is  first  duly  recorded,  and  as  against  any 
jodgment  affecting  the  title,  unless  such  conveyance  shall  have 
been  duly  recorded  prior  to  the  record  of  notice  of  action.  .  •  •  . 
1217.  An  unrecorded  instmnniexit  is  yaUd  as  betweoi  the  parties 
thereto  and  fhoee  who  have  notice  thereof/'    The  first  case  on 
fte  robject  is  Long  v.  DoUarhide,  24  Gal.  218,  which  was  de- 
ddei  hdore  the  enactment  of  the  code.    It  is  there  held  that 
ifbae  a  snbseqnent  buyer  ^whose  deed  is  recorded  claims  title 
igiinst  a  previous  grantee  under  an  unrecorded  deed^  the  bur- 
den is  upon  the  subsequent  buyer  to  prove  that  he  ^^  a  purchaser 
in  good  faith  and  for  a    valuable    consideration.'^    The   rule 
vas  laid  down  thus  in  Eversdon  v.  Mayhew,  65  Cal.  167,  3  Pac. 
M:  ^0  entitle  a  party  to  protection  as  such  a  purchaser,  he 
muBt  aver  and  prove  the  possession  of  his  grantor,  the  purchase 
of  the  premises,  the  payment  of  the  purchase  money  in  good 
faith,  and  without  notice,   aetnal  or  constructive,  prior  to  and 
down  to  the  time  of  its  paymenf    The  same  doctrine  has  been 
tpproved  and  followed  by   this  court  in  the  following  cases: 
Luideis  V.  Bolton,  26  CaL   419 ;  Isenhoot  v.  Chamberlain,  59 
CaL  639 ;  Wilhoit  v.  Lyons,  98  Cal.  413,  33  Pac.  325 ;  County 
Bank  of  San  Luis  Obispo  v.  Fox,  119   Cal.   64,  51   Pac.   11; 
Beattie  v.  Crewdson,  124   Cal.    579,  57   Pac.   463 ;   Alcorn  v. 
Buschke,  133  Cal.  658,  66  Pac.  15 ;  Kenniff  v.  *^*  Caulfield,  140 
Cal.  45,  73  Pac.  803  ;  California  C.  P.  Assn.  v.  Stelling,  141 
CaL  719,  75  Pac.  320.      It  also  prevails  in  the  United  States 
coorto:  Boone  v.  Chiles,  35  V.  S.  (10  Pet.)  211,  9  L.  ed.  388. 
In  view  of  these  numerous  decisions  it  must  be  conceded  that 
the  rule  contended  for  by  fhe  plaintiff  is  firmly  established,  not- 
irithstanding  one  or  two  cases  which  seem  to  state  the  opposite 
mle.    In  Fair  v.  Stevenot,  29  Cal.  487,  the  opinion  seems  to 
be  written  upon  the  assumption  that  the  burden  in  such  cases 
▼as  on  the  claimant  under  the  prior  unrecorded  deed  to  show 
notice  of  his  right  to  the  second  grantee,  but  there  is  nothing 
in  the  decision  upon  that  exact  point,  and  it  cannot  be  taken 
tt  a  statement  of  the  doctrine.    In    Smith  v.   Yule,  31    Cal. 
ISi,  89  Am.  Dec.  167^  it  is  said  that  notice,  either  actual  or  con- 
rinictiFe^  to  the  second  grantee  must  be  clearly  shown  before 
file  claimant  under  an  unrecorded  deed  can  prevail  against  a 
sabBequent  grantee  for  a  valuable  consideration.    The  ground 
of  Hub  position,  aB  stated,  is,  that  if  a  second  grantee,  knowing 
/  /A      f^fioiia   conveyance,  should  nevertheless   purchase  the 


64  Amebicak  State  EsPoaTs,  Vol.  104.     [California, 

property  and  attempt  to  assert  title  thereto  such  conduct  would 
constitute  fraud  on  his  part^  and  that  the  case  comes  under 
the  rule  that  fraud  is  never  presumed,  but  must  alwajns  be 
proven.  This  is  the  only  case  which  states  the  Tule  contrary  to 
the  numerous  decisions  above  cited,  and  it  must  be  considered 
as  overruled.  There  is  a  line  of  cases  which  the  defendants 
contend  establish  a  contrary  rule,  but  upon  examination  it  will 
be  seen  that  there  is  a  clear  distinction  between  them  and  the 
case  at  bar.  Thus  it  has  been  invariably  held  that  in  a  suit 
by  a  beneficiary  to  enforce  a  resulting  or  constructive  trust 
against  a  grantee  of  the  trustee,  in  cases  where  the  trustee  held 
imder  a  deed  purporting  to  convey  the  legal  titie,  without 
terms  indicating  the  trust,  it  was  incumbent  upon  plaintiff  not 
only  to  prove  the  facts  establishing  a  trust,  but  also  to  proYe 
that  the  grantee  of  the  trustee  took  his  conveyance  with  notice 
of  the  equities  of  the  plaintiff.  In  Wyrick  v.  Week,  68  Cal.  8, 
8  Pac.  522,  which  was  a  case  of  this  character,  the  court  said : 
'^t  is  said  that  the  defense  of  a  bona  fide  purchaser  without 
notice  is  in  the  nature  of  new  matter,  the  burden  of  proving 
which  is  upon  the  defendant  Ordinarily  this  is  30.^  And  the 
court  proceeds  to  show  that  in  that  particular  kind  of  cases  the 
rule  is  different.  The  same  ***  proposition  is  stated  and  the 
distinction  noted  in  Tillaux  v.  Tillaux,  115  Cal.  674,  47  Pac. 
691,  and  in  Warnock  v.  Harlow,  96  Cal.  298,  31  Am.  St.  Bep. 
209,  31  Pac.  166.  This  principle  is  also  applied  in  cases  of 
suits  by  a  purchaser  under  a  judgment  and  execution  sale 
against  a  grantee  of  the  judgment  debtor,  where  the  plaintiff 
claims  that  the  conveyance  by  the  debtor  to  the  grantee  was 
fraudulent  and  void  as  against  creditors :  Casey  v.  Leggett,  125 
Cal.  666,  58  Pac.  264.  In  such  cases  the  burden  is  on  the  cred- 
itor to  prove  the  fraudulent  intent  of  the  debtor  in  executing 
the  deed.  If  thereupon  the  grantee  proves  that  he  paid  a  valu- 
able consideration,  the  burden  is  then  imposed  on  the  creditor 
to  prove  notice  of  such  fraudulent  intent  to  the  grantee  at  the 
time  of  his  purchase,  or  before  payment  of  the  price.  The 
underlying  reason  for  this  rule  in  these  cases  is;  that  as  the 
debtor  or  trustee,  as  the  case  may  be,  holds  the  legal  title  at 
the  time  of  the  conveyance,  the  legal  effect  of  his  deed  is  to 
convey  that  title  to  his  grantee,  and  thus  there  is  established 
a  legal  condition  which  inures  to  the  benefit  of  the  grantee 
and  cannot  be  changed  in  equity,  except  by  proof  of  circum- 
stances to  show  a  superior  equity  in  the  party  who  disputes 
it  Equity  follows  the  law,  and  a  legal  condition  or  statna 
eing  once  established,  the  burden  of   proof   of   facts 


tttjin  egnitf  to  change  Uie  status  is  upon  him  who  asserts  tfa* 
vpiUble  ri^t.     A  gimilar  propositioii  was  involved  in  Garber 
T.Qiaiidla,  98  CaL  527,  33  l?mc.  458^  and  the  same  rule  was  ap- 
pliei  h  Wjrick  t.  Week,  68   CaL  8,  8  Pac.  522,  it  is  said: 
11  flwie  were  matters  in  pais  tending  to  show  notice  of  plain- 
tif  B  rights  at  the  time  of  such  purchase  .  •  •  .  it  was  neces- 
toy  for  the  plaintiff  to  make    the  proofs;   for  without  snch 
jroof  the  title  mnst  remain  iirhere  plaintiffs  have  alleged  it  ta 
b-in  defendants."     And  in   Casey  ▼.  Leggett^  125  Cal.  666, 
58  Pic  264,  it  was  said  conceming  the  deed  by  the  debtor  to 
\k  grantee,  ^e  deed  hawing  been  made  for  a  valnable  eonsid« 
cnti<m  and  delivered  to  the  grantee,  the  law  presumes  that  the 
pastee  nghthdly  acquired  a  title  to  the  property/'    In  the  case 
at  bar  and  other  similar   cases,    however,  the  conditions    are 
precisely  the  reverse  and    the    principle  operates  against  the 
defendant    k  subseqnent  deed  hy  the  grantor  to  another  per- 
son does  not  of  its  own  force  convey  any  title,  for  the  grantor, 
having  preyion&ly   parted    with  his  title;,   has  left  in   himself 
nothing  to  convey  and   his    deed   alone  can   therefore  convey 
^^*  nothing.    It  can  only    he    effective,  as    against   the  first 
grantee,  when  supplemented  hy  proof  that  it  was  first  recorded, 
and  that  the  grantee  therein  named  purchased  for  value  and 
witfaont  notice  of  the  prior  deed,  or  of  the  rights  of  the  first 
grantee.    This,  also,  is  an  attempt  to  change  a  legal  condi- 
tion; the  necessary  facts  cannot  be  presumed  in  favor  of  the 
second  grantee,  and  hence  the  burden  is  on  him  to  make  tiie 
supplementary  proof*    The  case  of  Hart  v.  Church,  126  CaL 
480,  77  Am.  St  Bep.  195,  58  Fac.  910,  is  cited  by  the  defend^ 
ants  in  support  of  their  contention  on  tiiis  point    In  that  case 
it  vas  held  that  a  purchaser  of  a  negotiable  instrument,  hav* 
ing  shown  that  he  bought  it  for  a  valuable  consideration  before 
■latarity,  the  plaintiff,  in  an  action  against  him  to  cancel  the 
note   on  account  of  fraud  in  procuring  its  execution,  must 
prove  that  the  purchaser,  at  the  time  he  bought,  had  notice  of 
file  fraud    The  same  proposition  is  decided  in  Jordan  v.  Orov- 
«r,  99  CaL  194,  33  Pac.  889,  Eames  v.  Crosier,  101  Cal.  263,  35 
Psc  873,  and  Sinkler  v.  Siljan,  186  CaL  356,  68  Pac.  1024. 
These  cases,  however,  manifestly  rest  upon  the  same  ground  as 
Casey  t.  Leggett,  125  Cal.  666,  58  Pac.  264,  Wyrick  v.  Weoky 
418  CaL  8,  8  Pac  522,  and  similar  cases  above  cited.    The  in- 
dorsement carries  the  l^;al  title  to  the  note  and  vests  it  in  tiie 
indorBee,  and  if  it  is  shown  by  him  that  he  bought  for  a  valu- 
able consideration  before  maturity,  his  legal  title  cannot  be  de* 
wealed  nor  his  right  to  recover  defeated,  without  the  proof  which 
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showB  Ills  purchase  to  have  been  fraudulent — namely,  that  he 
had  notice  of  the  lack  of  consideration  or  of  the  fraud,  or  other 
defease  of  the  maker.  They,  in  fact>  apply  the  same  prin- 
ciple as  the  many  decisions  above  cited  holding  that  in  a  suit 
between  a  prior  grantee  under  an  unrecorded  deed  and  a  sec- 
ond grantee  whose  deed  is  first  recorded  the  burden  is  upon 
the  second  grantee  to  prove  that  he  purchased  without  notice 
of  the  other's  rights  and  for  a  valuable  consideration.  It  fol- 
lows that,  in  the  absence  of  any  evidence  on  the  subject,  tho 
finding  should  have  been  in  favor  of  plaintiff  on  this  point. 

Defendants  claim  that  plaintiff  must  prove  that  defendants 
had  notice  because  it  is  one  of  the  facts  alleged  in  her  com- 
plaint and  denied  in  the  answer.  This,  however,  is  not  the 
test  The  plaintiff  was  obliged  to  prove  only  those  facts  which 
were  necessary  to  constitute  her  cause  of  action.  If  ^^'^  she 
has  alleged  some  fact  not  necessary  to  her  case,  but  which  is 
in  effect  a  traverse  of  some  fact  wMch  might  have  been  alleged 
in  defense  to  her  action,  and  the  defendant  denies  such  allega- 
tion, this  does  not  change  the  burden  of  proof,  nor  require  the 
plaintiff  to  introduce  any  evidence  upon  that  subject,  until  the 
defendant  has  produced  evidence  thereon  which  makes  rebuttal 
evidence  on  her  part  necessary.  She  is  not  obliged  thus  to  an- 
ticipate a  possible  defense. 

The  court  found  that  at  the  time  of  the  execution  of  the 
deed  by  Mary  E.  Pleasant  to  Solomons  the  plaintiff  was  the 
owner  of  the  property.  Hence  the  further  finding  that  the 
deed  to  Solomons  and  his  deed  to  his  successors  in  interest  were 
executed  for  a  valuable  consideration  was  not  alone  sufScient  to 
defeat  the  title  of  the  plaintiff  and  authorize  a  judgment  for 
the  defendants.  It  required  the  aid  of  the  other  finding,  that 
Solomons  or  some  one  of  the  successive  grantees  under  him 
took  without  notice  of  plaintiff's  rights.  As  this  latter  finding 
is  not  sustained  by  the  evidence,  it  follows  that  a  new  trial 
should  have  been  granted. 

We  do  not  consider  as  important  the  facts  which  are  undis- 
puted that  ever  since  the  year  1883  the  technical  legal  title 
to  the  premises  has  been  vested  in  certain  trustees  to  secure 
an  outstanding  debt  of  fifteen  thousand  dollars  to  the  Savings 
and  Loan  Society,  and  that  this  trust  has  been  kept  in  force 
by  renewals  from  time  to  time.  Since  1891  the  plaintiff  has 
been  the  owner  of  the  property  subject  to  the  trust,  and  the 
rules  we  have  been  considering  are  as  much  applicable  to  her 
estate  therein  as  they  would  be  if  the  trust  deed  had  not  ex* 
isted.    None  of  the  defendants  claim  any   rights    imder   the 
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trust,  but  all  rights  of  botli  plaintiff  and  defendants  are  alike. 
labject  thereto. 

The  plaintifE  asserts  that  the  court  erred  in  admitting  in 
eridoice  certain  declarations  of  Mary  B.  Pleasant  to  the  plain- 
tiff at  and  subsequent  to  the  execution  of  the  deed  from  Pleas- 
ant to  Solomons.  The  plaintiff's  point  is,  that  at  the  time  the 
plaintiff  was  the  o\mer  of  the  propert}'  in  controversy  Mary  E. 
Pleasant  occupied  the  position  of  a  previous  owner^  and  that 
the  declarations  of  a  previous  owner  affecting  title  to  the  prop- 
ertj,  made  after  such  owner  has  parted  with  the  title^  and  not 
in  the  presence  of  the  grantee^  are  not  admissible  against  a 
grantee.  There  can  be  no  dispute  concerning  ***  the  correct- 
ness of  this  ruley  but  we  do  not  think  it  is  applicable  in  this 
particular  instance.  The  defendants  claimed  title  as  innocent 
purchasers  for  a  valuable  consideration  imder  a  subsequent  deed 
from  the  plaintifPs  grantor.  The  plaintiff  claimed  that  the 
deed  from  Mary  £.  Pleasant  to  Solomons^  under  which  the 
defendants  eXaimed,  was  in  legal  effect  a  mere  mortgage  to  se- 
cure a  debt^  and  hence  that  it  did  not  convey  any  title  what- 
ever. The  defendants  were  therefore  required  to  meet  both 
propositions  ;  first  they  had  a  right  to  show  that  Solomons,  or 
anj  of  his  successors^  was  a  purchaser  for  a  valuable  consid- 
eration writhont  notice  of  the  plaintiff's  rights;  and,  secondly, 
thej  had  to  meet  the  contention  that  the  deed  under  which 
they  claimed,  did  not  convey  the  legal  title^  but  was  in  effect  a 
mortgage.  On  the  latter  proposition  it  was  competent  to  show 
the  declarations  made  by  Mary  E.  Pleasant  at  the  time  of  the 
transactioxL  and  subsequent  thereto  with  respect  to  that  particu- 
lar qnestioxu  As  we  understand  the  record^  these  declarations 
vere  admi'tted  solely  for  that  purpose. 

PlaintifE  further  alleges  that  the  court  erred  in  denying  her 
motion  to  strike  from  the  cost  bill  the  item  of  one  hundred 
and  t:weixty-two  dollars  and  fifty  cents  for  one-half  of  the  cost 
of  traxiscribing  the  testimony.  The  item  was  properly  allowed. 
before  the  transcript  was  virritten  up  the  court  made  an  order 
tl&a^  xt  should  be  done^  the  expense  to  be  borne  equally  by  both 
aides.       Upon  the  making  of  this  order,  the  prevailing  party, 

paid  one-half  of  the  cost  of  writing  up  the  testimony, 

cxititled  to  have  it  included  in  the  cost  bill  and  allowed 

of  the  costs  of  the  case:  Barkly  v.  Copeland,  86  Cal. 

25  Pac.  3.    If  the  judgment  and  order  had  been  affirmed 

this  appeal,  this  item  of  cost  would  remain  as  a  part  of 

costs  properly  chargeable  against  the  plaintiff.    It  is  nec- 

f,  however,  to  reverse  the  order  denying  a  motion  for  a 
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jkew  trial,  and  the  effect  is,  that  this  item  of  costs  is  again  set 
at  large  to  be  determined  by  the  court  upon  a  subsequent  trial 
of  the  case. 

The  judgment  and  order  are   reversed   and  the  cause    re- 
manded for  a  new  triaL 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 

There  are  Many  Authorities  holding  that  one  claiming  title  to  land 
hj  a  deed  purporting  to  be  made  for  a  valuable  consideration  is  pre- 
sumed to  be  a  purchaser  in  good  faith  without  notice  of  prior  mure- 
corded  deeds,  and  that  the  burden  of  proof  to  show  notice  and  -want 
of  good  faith  is  on  the  party  attacking  the  deed:  See  the  note  to 
Anthony  t.  Wheeler,  17  Am.  St.  Bep.  288;  Snyder  ▼.  Grandstaff,  96 
Va.  473,  70  Am.  St.  Bep.  863.  Other  authorities  take  a  different 
▼iew:  See  Davis  ▼.  Ward,  109  CaL  186,  60  Am.  St.  Bep.  29;  Lake  ▼. 
Hancock,  38  Fla.  53,  56  Am.  St.  Bep.  159.  See,  also,  Parrish  ▼. 
Mahany,  12  S.  Dak.  278,  76  Am.  St.  Bep.  604;  Booker  ▼.  Booker,  208 
111.  529,  100  Am.  St.  Bep.  250.  According  to  Block  etc  Iron  Ck>.  ▼. 
Holcomb  etc  Iron  Co.,  105  Iowa,  624,  67  Am.  St.  Bep.  319,  the  bar  den 
of  proving  that  one  is  an  innocent  purchaser  without  notice  of  prior 
equities  is  on  the  purchaser,  yet  when  a  subsequent  purchaser  proves 
his  purchase  and  payment  for  the  land,  the  onus  shifts  to  the  person 
asserting  the  equity  or  encumbrance  to  show  notice  thereof  to  the 
purchaser. 
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[146  Cal.  548,  79  Pac  68.] 

FOBEOLOSUBE  OF  MOBTGAGE— Known  Grantee  Under  IFn- 
recorded  Deed  Need  not  be  Made  a  Party.— If  the  mortgagor  eonveyi 
the  mortgaged  premises  to  one  who  does  not  place  bin  conveyance 
on  record,  he  need  not  be  made  a  party  defendant  to  a  suit  to  fore- 
close, though  the  mortgagee  has  actual  knowledge  of  the  conveyance, 
if  the  statute  of  the  state  declares  that  no  person  holding  a  convey- 
ance from  or  under  the  mortgagor  which  does  not  appear  of  record 
need  be  made  a  party  to  the  action,  and  the  judgment  therein  ren- 
dered and  the  proceedings  therein  had  are  as  conclusive  against  m 
party  holding  such  unrecorded  conveyance  as  if  he  had  been  made  m 
party  to  the  action,    (p.  70.) 

FOBEOLOSUBE,  Beneficiary  Under  a  Tmst  Deed.~If,  at  the 
time  a  mortgage  is  executed,  the  mortgagor  holds  the  property  xn 
trust  for  another,  the  latter  need  not  be  made  a  party  defendant  tc 
the  suit  to  foreclose  if,  before  its  commencement,  such  trust  hwkm 
terminated,  though  in  the  meantime  he  has  become  the  holder  of  tKe 
legal  title  under  an  unrecorded  conveyance,     (p.  71.) 

FOBE0LOSX7BE,  Questions  Settled  by.^In  an  action  of  ejeet- 
ment  where  the  plaintiff's  title  is  based  on  a  sale  under  a  decree 
foreclosing  a  mortgage,  the  defense  cannot  be  made  on  behalf  of    ^ 
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piatM  of  tlie  mortgagor  under  an  unrecorded  conTeyanee  that  the 
nit  was  prematurely  brought,  because  the  note  sued  on  was  not  due. 
tlttt  there  was  a  question  respecting  the  amount  of  interest  due,  ana 
that  the  mortgagee  had  agreed  to  release  the  mortgagor  from  hia 
liabilitj  on  the  note.     (p.  71.) 

JUDIOIAZi  SAIiE—Oiiilnton  of  Seal  ftom  Order.^If  an  order 
of  asle  ia  properly  signed  by  the  clerk  of  the  court  and  contains  a 
complete  copy  of  the  decree  of  foreclosure,  duly  certified  by  the 
elerk,  with  his  signature  and  the  seal  of  the  court  attached,  it  ia  not 
aaaterial  that  the  seal  of  the  court  waa  omitted  from  the  order  of 
■ale.    (p.  72.) 

T.  J.  Sheridan  and  George  D.  Shadbnme^  for  fhe  appeUani 
H.  y.  Keeling  and  Harry  H,  Beid^  for  the  respondent. 


LORIGAN,  J.  Thifl  ia  an  action  in  ejectment  to  recoTcr 
a  tract  of  land  in  Lake  connty  to  which  plaintiff  obtained  a 
sheriff'B  deed  under  a  sale  upon  foredosnre  of  a  mortgage^  exe* 
cuted  to  her  by  the  defendant,  M.  Astorg. 

Judgment  was  entered  in  favor  of  plaintiff  against  all  the 
defendants,  but  the  defendant^  A.  Astorg,  alone  appeals,  and 
docs  so  both  from  the  judgment  and  an  order  denying  his  mo« 
tion  for  a  new  triaL 

The  main  point  on  this  appeal  arises  under  the  following 
facts:  On  April  27,  1898,  the  defendant,  M.  Astorg,  executed 
the  morigage  above  referred  to^  to  the  plaintiff,  who  immedi- 
ately had  it  recorded;  subsequent  to  such  recordation,  and  on 
Juue  2,  1898,  said  M.  Astorg  deeded  the  mortgaged  premises 
to  the  appellant^  A.  Astorg;  on  January  12,  1900,  the  plaintiff 
commenced  an  action  to  foreclose  the  mortgage,  making  of 
these  parties  M.  Astorg  alone  a  defendant;  when  the  foreclo- 
sure proceedings  were  commenced,  the  conveyance  from  M.  As- 
torg to  A.  Astorg  had  not  been  recorded,  and  was  not  recorded 
until  after  the  decree  of  foreclosure  had  been  entered.  Ap- 
pellant set  up  these  facts  in  his  answer,  and  further  averred 
that  plaintiff,  at  the  time  she  commenced  her  action  of  fore- 
closure, knew  that  the  conveyance  of  the  premises  had  been 
made  by  M.  Astorg  to  him,  and  that  he  was  then  sole  owner^ 
but  that  she  failed  to  make  him  a  party  defendant  in  the  fore- 
dosure  proceedings. 

Upon  the  trial  appellant  sought  to  make  proof  of  this  knowl- 
edge of  plaintiff  of  the  eristence  of  the  conveyance  to  him 
when  she  filed  her  complaint  to  foreclose,  but  on  objection  of 
fbe  respondent  the  court  decided  that  this  evidence  was  inad- 
misBible,  and  whether  the  ruling  of  the  court  was  correct  or 
not  ii  the  important  question  to  be  now  determined. 
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The  lower  court  was  undoubtedly  of  the  opinion  that,  as 
the  conveyance  to  the  appellant  was  not  recorded  when  the 
foreclosure  proceedings  were  commenced^  it  was  immaterial 
whether  plaintiff  had  actual  knowledge  of  its  ezist^ce  or  not; 
that  she  was  required  to  make  those  persons  defendants  only 
whose  conveyances  appeared  of  record  at  the  time  she  insti- 
tuted ^®  her  foreclosure  suit.  We  are  satisfied  that  this  view 
was  correct  under  the  code  and  the  authorities. 

It  is  provided  by  section  726  of  the  Code  of  Civil  Procedure 
that,  "Xo  person  holding  a  conveyance  from  or  under  the 
mortga,gor  of  the  property  mortgaged,  ....  which  conveyance 
....  does  not  appear  of  record  in  the  proper  office  at  the 
time  of  the  commencement  of  the  action,  need  be  made  a  party 
to  such  action,  and  the  judgment  therein  rendered,  and  the  pro- 
ceedings therein  had,  are  as  conclusive  against  the  party  hold- 
ing such  imrecorded  conveyance  •  ...  as  if  he  had  been  a 
party  to  the  action/* 

The  language  of  this  section  is  not  open  to  construction.  It 
plainly  declares  that  it  is  unnecessary  to  make  any  person  a 
party  to  an  action  of  foreclosure  whose  conveyance  from  the 
mortgagor,  subsequent  to  the  mortgage,  is  unrecorded  at  the 
time  the  action  is  commenced,  while,  at  the  same  time,  it  binds 
such  person  by  the  decree  in  the  action  as  conclusively  as  though 
he  had  in  fact  been  made  a  party  to  the  suit.  The  element  of 
actual  knowled^  of  the  existence  of  such  conveyance,  in  the 
absence  of  its  recordation,  is  not  within  the  terms  of  the  sec- 
tion. The  presence  or  absence  of  the  subsequent  conveyance 
upon  the  record  in  the  proper  office  when  the  action  is  com- 
menced is  the  exclusive  test  as  to  whether  the  holder  thereof 
need  or  need  not  be  made  a  party  defendant,  so  as  to  bind  him 
by  the  foreclosure  decree.  This  is  the  only  test  in  foreclosure 
proceedings  which  the  law  furnishes,  and,  under  the  section 
above  quoted,  it  is  not  necessary  to  make  such  holder  of  an  un- 
recorded conveyance  a  party  defendant,  even  though  the  mort- 
gagor may  have  actual  knowledge  of  the  existence  of  such  con- 
veyance when  the  foreclosure  suit  is  commenced.  He  need 
only  look  to  the  appropriate  records,  and  make  parties  to  the 
action  those  alone  whose  subsequent  conveyances  appear  there- 
on. 

This  section,  above  quoted,  was  under  consideration  in  the 
case  of  Aldrich  v.  Stephens,  49  Cal.  678,  and  this  was  the  view 
there  taken  of  the  meaning  of  its  provisions,  and  that  decision 
has  since  remained  undisturbed:  See,  also,  Hawes  on  Parties 
'o  Actions,  sec.  7. 
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It  necessarily  follows  from  these  consideratioiis  that  the  court 
properly  excluded  all  evidence  attempted  to  be  offered  as  to 
knowledge  upon  the  part  of  plaintiff,  when  she  brought  **^  her 
action  to  foreclose,  of  the  existence  of  the  unrecorded  subse- 
quent conveyance  to  appellant. 

Appellant  further  averred  in  his  answer  that  at  the  time  the 
mortgage  was  made  by  M.  Astorg  the  plaintiff  knew,  and  that 
it  was  the  fact,  that  the  said  M.  Astorg  held  the  legal  title  to 
the  premises  in  trust  for  appellant,  and  he  sought  on  the  trial 
to  prove  these  facts  under  a  contention  that  as  beneficiary  un- 
der the  trust  and  as  the  real  party  in  interest,  it  was  necessary 
for  the  plaintiff  to  make  him  a  party  defendant  in  the  for&- 
dosore  suit,  in  order  to  bind  him  by  the  decree,  and  com- 
plains, on  this  appeal,  hecause  he  was  not  permitted  to  intro- 
duce evidence  to  show  these  facts.  Without  discussing  the  le- 
gal aspect  of  this  proposition,  it  is  sufficient  to  say  that  other 
arcnnents  in  appellant's  answer  show  that  the  trust  he  claimed 
existed  had  been  terminated  almost  two  years  before  the  f or^ 
closure  suit  was  begun,  by  a  conveyance  from  the  trustee,  M. 
Astorg,  to  himself  of  such  legal  title,  so  that,  when  the  suit  to 
foreclose  was  oonmienced,  appellant  was  not  a  beneficiary  un- 
der any  trust,  but  was  the  holder  of  a  legal  title  by  an  unre- 
corded conveyance  thereof,  and  for  that  reason,  as  far  as  the 
necessity  for  making  him  a  pariy,  came  within  the  provisions 
of  section  726  above  cited. 

Additional  points  are  made  by  appellant  in  his  brief  con- 
cerning the  action  of  the  lower  court  in  precluding  him  from 
proving  other  alleged  defenses,  by  sustaining  objections  of  re- 
spondent to  inquiries  directed  to  that  end.  These  defenses 
were  that  the  foreclosure  suit  had  been  prematurely  brought^ 
because  the  note  sued  on  was  not  then  due;  also  involving  some 
question  as  to  the  amount  of  interest  due  at  that  time,  and  a 
daim  that  plaintiff  had  agreed  to  release  M.  Astorg  from  all 
liaUlily  on  the  note  and  und^  the  mortgage,  and  to  hold  the 
tppeUuit  solely  responsible  therefor.  But  these  were  all  mat- 
ters which  were  involved  in  the  foreclosure  suit — ^who  was  liable 
npon  the  note,  and  in  what  amount,  and  whether  the  note  was 
due  so  as  to  authorize  the  foreclosure  of  the  mortgage  given  to 
lecure  its  payment — and  these  matters  were  necessarily  adju- 
dicated by  the  decree  of  foreclosure,  and  hence  were  not  there- 
after open  to  question  by  the  appellant,  who,  by  the  section  of 
the  Code  of  Civil  Procedure  above  cited,  was  conclusively 
bound  by  that  decree. 
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There  is  but  one  further  point  in  the  case  requiring  consid- 
eration. **^  In  proving  her  title  to  the  premises  in  dispute, 
the  plaintiff  introduced  in  evidence  the  judgment-roll  in  the 
foreclosure  proceedings^  together  with  the  order  of  sale  return 
thereon^  and  the  sheriff's  deed  of  the  land.  The  order  of  sale, 
while  properly  signed  by  the  clerk,  did  not  have  attached  to 
it  the  seal  of  the  courts  and  appellaoit  objected  to  its  introduc- 
tion in  evidence  on  that  account  The  court  admitted  it,  and 
this  is  assigned  as  error.  It  appears  that  this  order  of  sale, 
properly  signed  by  the  clerk,  but  without  the  seal  of  the  court 
attached,  was  delivered  to  the  sheriff,  and  under  it  the  sale  was 
made.  The  order  itself  contained  a  complete  copy  of  the  de- 
cree of  foreclosure,  duly  certified  to  by  the  clerk,  with  his  sig- 
nature and  the  seal  of  the  court  attached. 

The  .direction  in  the  order  of  isale  itself,  in  the  case  at  bar, 
which  is  not  attacked  save  for  want  of  a  seal,  consists  of  a 
direction  to  the  sheriff  to  sell  the  property  as  provided  by  law, 
apply  the  proceeds  of  the  sale  to  the  satisfaction  of  the  judg- 
ment, and  to  do  all  things  according  to  the  terms  and  require- 
ments of  the  judgment  and  the  provisions  of  the  statute.  But 
all  these  directions  are  equally  provided  for  in  the  certified  copy 
of  the  decree  itself  which  is  incorporated  in  the  order  of  sale, 
so  that  the  recitals  in  the  order  aside  from  the  decree  amount 
to  nothing  more  that  a  reiteration  of  the  provisions  of  that  de- 
cree. 

The  contention  of  the  appellant,  as  we  gather  it  (because  he 
makes  this  point  by  way  of  addenda  to  his  brief  with  a  refer- 
ence to  some  authorities,  but  without  discussing  the  matter), 
is,  that  the  validity  of  this  order  of  sale  is  to  be  governed  by 
the  requirements  of  section  682  of  the  Code  of  Civil  Procedure 
relative  to  writs  of  execution.  That  section  provides  that  such 
writs  shall,  among  other  things,  be  sealed  with  the  seal  of  the 
court.  Appellant  contends  that  the  failure  to  place  the  seal 
of  the  court  on  the  order  of  sale  rendered  it  void,  and  as  bear- 
ing upon  this  point  he  cites  from  the  decisions  of  this  court  the 
case  of  O'Donnell  v.  Merguire,  131  Cal.  627,  82  Am.  St  Hep. 
389,  63  Pac.  847.  But  that  case  did  not  involve  the  question 
of  the  absence  of  a  seal,  but  the  failure  of  the  clerk  to  authenti- 
cate the  writ  with  his  official  signature,  which  failure,  it  was 
held,  rendered  the  execution  void. 

Whether  the  absence  of  a  seal  would  have  the  like  effect  *"^ 
upon  the  validily  of  a  vrrit  of  execution,  as  the  failure  of  the 
clerk  to  attach  his  official  signature  thereto,  we  are  not  called 
on  to  determine,  because  we  are  satisfied  that,  as  far  as  its  ab- 
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RDee  from  an  order  of  sale  is  oofncemed,  it  would  only  render 
fte  prooesB  erroneous.    Amde  from  this,  it  may  well  be  qnes* 
iooed  vheOier  the  power  of  the  sheriff  to  sell  nnder  a  f  oreclos- 
ve  decree  is  to  be  tested  by  the  same  mle  which  goyems  his 
power  under  a  writ  of  execution  issned  npon  a  money  jndg- 
BMnty  as  was  the  case  in  CDonnell  v.  Mergnire,  as  appears  from  a 
Miial  of  fte  facts  in  Mergoire  ▼.  (VDonneU,  139  CaL  7, 96  Am. 
8i  '9jsf.  91^  72  Pac  337.    ITpon  a  money  judgment  it  is,  of 
ooone,  dear  fliat  tiiere  can  be  nothing  in  the  terms  of  the  judg- 
ment authorizing  a  sale  of  property  to  satisfy  it,  and  the  only 
nihoiitf  which  the  sheriff  can  obtain  to  do  so  must  be  by  vir- 
toe  of  a  Talid  writ  of  execution  issned  by  the  clerk  and  placed 
in  his  hands  for  that  purpose.    His  authority  to  sell  can  be 
<ieri?ed  eoldy  under  the  writ    His  authority  to  sell  under  a 
f oredosare  proceeding  is,  however,  derived  from  the  decree,  and 
the  specific  directions  to  sell  which  it  contains. 

As  was  said  in  Spaulding  y.  Howard,  121  Gal.  197,  53  Pac. 
W4,  in  discussing  this  subject:  'TPhe  sheriff,  under  the  Code 
rf  Cli?il  Procedure,  proceeds  with  the  sale  by  virtue  of  the  de- 
cree and  such  direction  as  the  court  may  give:  Code  Civ.  Proc., 
»a  726.  The  proceedings  follow  by  analogy  sales  upon  exe* 
cation  but  not  necessarily  so.  The  power  to  sell  comes  from 
tbe  statute  and  the  decree.*' 

But,  be  this  as  it  may,  we  are  satisfied  that,  as  to  an  order 
of  sale  issued  under  a  decree  of  foreclosure,  the  omission  of 
the  seal  of  the  court  therefrom  renders  the  process  erroneous 
tterely  and  this  view  is  supported  by  the  case  of  Newmark  v. 
Chapman,  53  Cal.  559.  In  that  case^  the  only  process  under 
which  the  sheriff  made  the  sale  was  a  certified  copy  of  the  de- 
cree of  foreclosure,  and,  hence,  there  was  involved  in  that  case 
&  more  serious  question  as  to  the  validity  of  the  sale  than  is 
presented  here.  In  the  case  cited  there  was  no  order  of  sale 
St  all;  in  the  case  at  bar  there  was  a  defective  one.  In  New- 
mark  V.  Chapman,  53  Cal.  559,  the  court,  while  holding  that 
the  process  under  which  the  sale  was  made,  though  erroneous, 
Was  not  void,  said:  ''The  process  under  which  the  mortgaged 
property  was  sold  was  only  a  copy  of  the  judgment  issued  and 
attested  by  •**  the  clerk.  It  did  not  conform  to  sections  682 
and  684  of  the  Code  of  Civil  Procedure,  as  it  did  not  purport 
to  have  been  issued  in  the  name  of  the  people,  nor  was  it  di- 
rected to  the  sheriff,  nor  did  it  direct  him  to  execute  the  judg- 
ment. ....  The  process  was  erroneous;  but  was  it,  for  the 
defects  above  mentioned,  void?  The  judgment  itself  directed 
the  sheriff  to  do  all  that  process,  issued  in  the  most  formal  and 
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regular  manner,  could  have  directed  him  to  do.  If  the  process 
was  amendable  by  supplying  the  above-mentioned  defects,  it 
was  not  void;  for  void  process  cannot  be  amended,  and  if  it 
was  amendable,  it  will  be  treated,  in  this  proceeding,  as  hav- 
ing been  amended — that  is  to  say,  it  cannot  be  attacked  col- 
laterally/' 

If,  then,  in  the  case  cited,  the  process  under  which  the  sale 
was  made,  consisting  solely  of  a  certified  copy  of  the  decree, 
was  erroneous  merely  as  the  court  there  held,  in  the  case  at 
bar  there  is  less  ground  upon  which  to  base  a  claim  that  the 
process  here  involved  was  void,  because  not  only  was  this  sale 
made  under  a  certified  copy  of  the  decree  of  foreclosure,  but 
also  under  an  order  of  sale,  which,  at  most,  was  defective  in 
matter  of  form. 

We  are  satisfied  from  an  application  of  the  above  authority, 
alone,  that  the  process  under  which  the  sale  in  question  here 
was  made  was  not  void,  but  merely  erroneous,  and  that,  as  to 
the  appellant,  who  was  bound  by  the  decree  in  the  foreclosure 
suit,  as  declared  by  section  726  of  the  Code  of  Civil  Procedure, 
and  who  is  now  in  this  proceeding  collaterally  attacking  the 
sale  made  under  it,  the  process  under  which  sale  was  had  was 
sufficient  authority  to  the  sheriff  to  sell  and  convey  the  prem- 
ises mortgaged. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


That  the  (grantee  of  a  Mortgagw  is  a  necessary  party  to  foreclo- 
sure  proceedings,  see  Berlack  v.  Halle,  22  Fla.  236,  1  Am.  St.  Bep. 
185.  One  who  has  purchased  a  part  of  mortgaged  premises  and  re- 
corded his  deed  must  be  made  a  party  to  a  subsequent  suit  of  fore- 
closure: Woodward  v.  Brown,  119  Oal.  2S3,  63  Am.  St.  Bep.  108. 

On  the  Effect  of  a  Judicial  Sale  not  under  the  seal  of  the  court,  see 
Gordon  v.  Bodwell,  59  Kan.  51,  68  Am.  St  Bep.  341;  Weaver  v.  Peas- 
lej,  163  111.  251,  54  Am.  St.  Bep.  469;  Evans  v.  Johnson,  39  W.  Ya. 
299,  45  Am.  St.  Bep.  912;  Stoufler  t«  Harlan,  68  Kan.  135,  post,  p. 
S96. 
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BAILLABGE  ▼.  CLABK. 

[145  CaL  589,  79  Pae.  268.] 

E8TOFPEI1  to  Urge  that  a  Conyeyaiice  was  not  DeliTered.^ 
If  i  Wife  signs  and  acknowledges  a  conveyance  to  her  husband,  who 
wroagfnlly  takes  it  from  her  trunk  and  places  it  on  record,  and  she, 
knowing  of  this  fact,  delays  for  three  years  to  give  any  notice  of 
her  claim,  during  which  time  the  property  is  purchased  for  the  benefit 
of  a  railway  company  which  enters  into  possession  and  makes  im- 
provements without  notice  of  any  defect  or  want  of  delivery  of  the 
deed,  she  is  estopped  from  maintaining  an  action  to  quiet  her  title 
01  the  ground  that  her  deed  was  never  delivered*     (p.  79.) 

Adcock  &  Bjmert^  for  the  appellant. 
John  D.  Pope,  for  the  respondent. 

^^  VAN  DYKE,  J.  This  is  an  appeal  from  a  judgment 
entered  in  favor  of  the  defendant  upon  the  judgment-rolL 
The  action  is  to  quiet  title  to  a  strip  of  land  described  as  lots 
nimihera  ^^  55  and  56  in  block  Q  of  the  Santa  Monica  Com- 
mercial Company  tract,  in  the  town  of  Santa  Monica. 

The  court  below  found  that  the  plaintiff  and  Maurice  Bail- 
large  were  husband  and  wife  at  the  time  the  said  Santa  Mon- 
ica Commercial  Company  conveyed  the  premises  in  dispute  to 
the  plaintiff  as  her  separate  estate,  in  1893. 

On  August  7,  1897,  the  plaintiff  and  her  husband  went  be- 
fore a  notary  public  in  Santa  Monica  to  draw  their  wills,  when, 
upon  representations  of  the  notary  in  reference  to  the  expense 
of  probating  a  will,  they  concluded  to  have  mutual  deeds  exe- 
cuted, one  to  the  other,  of  the  tract  of  land  including  the  prem- 
ises in  controversy.  Thereupon  deeds  in  the  form  of  grants 
bargain  and  sale,  for  a  nominal  consideration,  were  prepared 
and  executed,  the  one  to  the  other.  After  said  deeds  were 
signed  and  acknowledged,  the  one  in  which  the  plaintiff  was 
grantee  was  handed  to  her  by  the  notary,  and  she  thereupon 
gave  the  notary  the  deed  and  directed  him  to  place  the  same 
on  record,  and  the  deed  executed  by  plaintiff  to  her  husband, 
after  being  acknowledged,  was  by  the  notary  thereupon  imme- 
diately handed  back  to  the  plaintiff.  Two  days  thereafter,  on 
August  9th,  plaintiff  departed  from  Los  Angeles  county,  and 
vent  to  the  Dominion  of  Canada.  Prior  to  her  departure  she 
J^  ptteked  two  trunks,  in  one  of  which  she  had  placed  the  deed 
torn  bendi  to  her  said  husband^  together  with  articles  of  wear- 
ing  apparel  and  gave  said  trunks  to  her  husband  to  be  checked 
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as  baggage^  but  on  accoimt  of  ezceBs  in  veiglit  lie  checked  only 
one  of  said  trunks,  leaving  the  one  in  which  said  deed  had  been 
placed.  And  during  the  time  that  the  plaintiff  was  on  a  visit 
to  Canada,  Maurice  Baillarge,  without  her  knowledge  or  con- 
sent, took  the  deed  of  plaintiff  to  him  from  the  trunk,  and, 
claiming  to  be  the  owner  of  the  property  therein  described,  on 
September  9,  1898,  for  a  valuable  consideration,  conveyed  the 
property  mentioned  in  the  complaint  to  one  W.  F.  Nordholt; 
that  thereupon  said  Nordholt  filed  said  deed  so  executed  ta 
himself,  and  also  the  deed  from  the  plaintiff  to  his  grantor, 
Maurice  Baillarge  (which  had  not  prior  thereto  been  recorded), 
for  record  in  the  county  of  Los  Angeles.  The  said  Nordholt 
did  not  search  the  records  or  cause  the  records  of  said  county 
to  be  searched,  and  made  the  purchase  solely  upon  the  repre- 
sentation of  said  Maurice  Baillarge  that  he  was  the  owner  of 
said  properly.  Thereafter,  *»*  on  October  26,  1898,  Nordholt 
sold  and  conveyed  the  premises  in  question  by  grant,  bargain 
and  sale  deed  to  A.  I.  Smith,  for  the  consideration  of  six 
hundred  dollars,  fifty  dollars  paid  in  cash,  and  a  promissory 
note  given  for  five  hundred  and  fifty  dollars,  payable  in  six 
months  after  date.  Said  deed  was  recorded  November  2,  1898, 
in  the  records  of  Los  Angeles  county.  On  December  2,  1898, 
said  Smith  conveyed  said  premises  to  E.  P.  Clark,  the  defend- 
*uit,  by  grant,  bargain  and  sale  deed,  the  grantee  therein  pay- 
ing Smith  fifty  dollars  cash  and  agreeing  to  pay  the  note  of 
Smith  to  Nordholt,  which  he  subsequently  did;  that  said  deed 
was  thereupon  recorded  December  6,  1898,  in  the  records  of 
Los  Angeles  county.  The  purchase  of  the  premises  in  ques- 
tion was  made  by  Smith  and  Clark,  and  the  conveyance  was 
taken  by  them  for  the  benefit  of  the  Los  Angeles  Pacific  Bail- 
road  Company,  of  which  company  the  defendant,  Clark,  is  the 
principal  manager  aiid  director,  and  said  company  immediately 
upon  the  execution  of  the  deed  to  Smith  entered  into  posses- 
sion of  the  said  premises,  laid  its  track  across  the  same,  and 
afterward  and  for  six  months,  continued  to  make  improvements 
upon  said  premises  in  such  manner  as  to  use  them  for  a  place 
for  repairing  and  cleaning  cars.  The  said  improvements  were 
made  at  different  times  during  the  six  months  after  taking 
possession  of  said  premises,  and  aggregated  in  amoimt  five  hnn* 
dred  dollars. 

Plaintiff  paid  the  taxes  upon  the  premises  in  dispute  that 
were  due  and  payable  prior  to  the  first  Monday  in  March,  1899, 
ind  defendant  paid  the  taxes  on  behalf  of  the  Los  Angeles  Pa- 
'fic  Bailroad  Company  thereafter. 
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TlamtiS  letumed  froxu  her  yisit  to  Canada  on  the  flfih  day 
•(  Nofcmber,  1898,  and  was  informed  on  that  day  that  Man* 
xke  Baillarge,  her  husband^  had  abstracted  the  d^  from  her 
klum  from  her    aaid  tnmk  and  had  oonyeyed  the  premieaa 
k  Ncidbolt  and  that  Nordholt  had  transferred  the  said  prem- 
M  to  Smith,  for  the  Ijos  Angeles  Pacific  Baikoad  Company, 
ad  that  the  railroad  company  had  entered  into  the  possession 
fliereof  and  laid  its  tracks  Ihereon^  and  that  the  said  railroad 
sompany  iraa  iirang  the  same  as  its  property;  and  that  no  no- 
tice (except  such  notice,  if  any,  as  tiie  above  facts  impart) 
m  giTen  by  plaintifE  to  defendant  or  by  defendant  to  plain* 
tiff,  or  the  Ix)8  Angeles  Pacific  Bailroad  Company,  ^^**  or  to 
anyone  for  them,  or  either  or  any  of  them,  of  their  claim  or 
li^ta  in  and  to  the  property  in  dispute  (except  such  knowl- 
edge and  notice,  if  any  as  is  given  and  imparted  by  the  f ada 
aforesaid)   until  the  commencement  of  this  action. 

"Neither  W.  F.  Nordholt  nor  A.  I.  Smith,  nor  defendant  E, 
P.  Clark,  nor  the  Ijos  Angeles  Pacific  Bailroad  Company,  had 
any  knowledge  or  notice  nntil  the  commencement  of  this  ac- 
tion (nnless  the  facts  in  the  previous  findings  stated  impart 
notioe)  that  plaintiff  was  the  owner  or  claimed  to  own,  or  had 
any  interest  in  the  premises  in  dispute/^ 

From  these  facts  so  found  the  court  rendered  judgment  in 
favor  of  the  defendant. 

The  contention  on  the  part  of  the  appellant  is,  that  the  deed 
from  the  plaintiff  to  her  husband,  Maurice  Baillarge,  was  never 
delivered,  and  therefore  never  became  operative  as  a  convey- 
anoe  The  respondent,  on  the  other  hand,  replies  that,  admit* 
ting  the  deed  was  never  delivered  so  as  to  take  effect  between] 
the  parties  thereto,  from  the  facts  found  by  the  court  the  plain- 
tiff 18  estopped,  and  the  judgment  in  favor  of  the  defendant 
dioold  be  affirmed;  and  in  this  we  think  the  respondent  is  oor- 


It  is  found  that  Nordholt  received  the  deed  from  the  appel* 
lantfa  husband  to  the  premises  in  dispute  September  9,  1898, 
conveyed  the  premises  to  Smith  October  26,  1898,  and  thaV 
days  thereafter  appellant  returned  from  Canada,  and  was 
fhcn  informed  that  the  deed  had  been  taken  from  her  trunk, 
and  that  her  husband  had  made  the  conveyance  in  questioai 
end  that  nearly  a  month  thereafter  Smith  conveyed  to  the  de* 
ftftwiMnf  Clark,  for  the  benefit  of  the  railroad  company,  as 
•taled^  which  company  had  entered  into  possession  and  com* 
PMWQfMf  fliaking  improvements  thereon,  which  continued  six 
jDontfas  thereafter  and  aggregated  five  hundred  dollars;  that 
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fhe  plaintiff  gave  no  notice  whateTer>  nor  made  any  indication 
of  her  claim  to  the  property  until  the  commencement  of  the 
action^  nearly  three  years  after  her  return  from  Canada,  and 
after  being  informed  of  the  whole  transaction. 

If  the  plaintiff  did  not  approve  of  the  transaction  on  the 
part  of  her  husband^  it  was  her  duty,  when  informed  of  the 
same^  to  promptly  repudiate  what  had  been  done  by  her  htts- 
band  in  the  premises.  Instead^  however,  it  appears  that  no 
notice  whatever  was  given  or  steps  taken  to  inform  the  defend* 
ant  ^^^  that  she  disapproved  of  the  transaction  until  the  com- 
mencement of  the  action,  nearly  three  years  after  becoming  ac- 
quainted with  all  the  facts. 

It  is  laid  down  as  one  of  the  maxims  of  the  law  that  '^He 
who  can  and  does  not  forbid  that  which  is  done  on  his  behalf 
is  deemed  to  have  bidden  if^:  Civ.  Code,  sec.  3519.  In  Quick 
v.  Milligan,  108  Ind.  419,  68  Am.  Bep.  49,  9  NT.  E.  392,  the  ajn 
pellant,  in  conjunction  with  her  husband,  signed  and  acknowl- 
edged a  conveyance  of  her  interest  in  the  land  in  question  to 
one  Etchison,  and  sent  such  conveyance  to  her  sister,  with  in- 
structions to  deliver  it  only  upon  the  condition  that  he  pay  the 
amount  of  the  purchase  money  in  question.  In  violation  of 
these  instructions,  however,  the  sister  delivered  the  deed  to  the 
grantee  named  in  it,  without  the  payment  of  the  purchase 
money.  In  that  case,  it  was  contended,  on  behalf  of  the  plain- 
tiff, that  the  deed,  having  been  delivered  in  violation  of  the  con- 
dition imposed  by  the  said  plaintiff,  did  not  become  effective. 
The  court,  after  admitting  to  the  full  extent  the  abstract  propo- 
sition as  stated  to  be  correct — ^that  a  deed  delivered  in  escrow 
is  not  effective  if  placed  in  the  hands  of  the  grantee  in  viola- 
tion of  a  condition  upon  which  the  person  who  holds  in  escrow 
18  authorized  to  deliver  it — ^however,  decided  the  case  against 
the  appellant  and  in  favor  of  the  defendant,  the  purchaser 
from  Etchison,  on  the  ground  of  estoppel — ^to  wit,  that  where 
one  of  two  innocent  persons  must  suffer  he  through  whose 
agency  the  loss  occurred  must  sustain  it  (citing  a  number  of 
authorities  to  that  effect). 

.  In  Beardsley  v.  Clem,  137  Cal.  328,  70  Pac.  175,  the  plain- 
tiffs owned  a  tract  of  land  near  Bedlands,  and  the  defendants 
owned  a  tract  near  Downey,  and  exchanged  deeds  for  the  same 
on  December  1,  1898,  in  pursuance  of  a  verbal  agreement  pre- 
viously entered  into.  On  the  night  of  November  30,  1896,  a 
■  ->use  which  stood  on  defendants^  land  was  destroyed  by  fire, 

t  it  was  found  that  at  the  time  the  deeds   were  exchanged 
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fte poities  betieyed  that  the  dwelling  was  on  the  land;  that  the 
GOBtenoe  of  the  dweUing-hoxiae  was  an  inducement  to  tiie  plain* 
ti&  and  a  part  of  the  consideration  moving  to  them  in  the 
trmsaction,  and  that  had  plaintiffs  known  of  the  destruction  of 
ibe  house  Ihey  would  not  have  made  the  exchange.  On  Decem- 
ber 19th  plaintiffs  served  notice  of  a  rescission  and  demanded  a 
reconveyance^  *®*  bnt  prior  to  that  time  and  after  the  exchange 
of  the  deeds,  defendants  had  placed  permanent  improvements 
on  the  land  taken  by  them  of  the  value  of  three  hundred  and 
fifiy-nine  doUars,  and  expended  eighteen  dollars  for  cultivating 
and  irrigating  said  lands,  and  forty  dollars  paid  to  the  plain- 
tifb'  intestate  and  one  of  the  parties  who  made  the  exchange, 
for  fertilizing  material  left  on  the  premises  conveyed  to  the 
defendants.  The  court  helow  held,  that,  although  the  plain- 
tiffs had  the  right  to  rescind  in  view  of  the  mutual  mistake, 
they  were  yet  estopped  by  subsequent  conduct;  that  the  acts 
and  conduct  of  plaintiffs'  intestate  indicated  that  he  did  not 
intend  to  rescind,  and  rather  encouraged  the  defendants  in 
the  work  performed  and  expenditures  made,  adding,  ^^These 
things  created  an  equitable  estoppel,  because  it  is  unconscion- 
able for  a  party  to  permit  anotiier  to  so  improve  property 
obtained  in  such  a  bargain,  and  thai  claim  the  property  and 
improvements,  even  were  he  to  pay  the  costs  of  the  improve- 
ments''; and  this  courts  after  citing  a  number  of  authorities 
bearing  upon  the  question  of  estoppel,  afSrmed  the  judgment 

In  Alexander  t.  Welcker,  141  Cal.  302,  74  Pac.  845,  the  note 
and  mortgage  sued  on  were  executed  by  the  defendant  (appel- 
lant) and  her  husband  (W.  T.  Welcker)  in  his  lifetime — ^the 
title  to  the  mortgaged  premises  being  in  the  appellant  alone. 
The  court  finds  that  after  executing  the   mortgage   with   her 
husband  she  exacted  a  promise  from  him  as  to  the  delivery  of 
the  note  and  mortgage  at  the  time  she  intrusted  the  same  to 
him,  but  that  he  never  at  any  time  informed  the  mortgagees 
(under  whom  plaintiff  claimed)  of  the  promise  he  had  made  to 
defendant,  and  they  had  no  notice  or  knowledge  thereof.    It 
was  oontfflided  in   that   case  by  the    appellant,  as  here,  that 
there  was  no  Ic^gal  delivery  of  the  mortgage  to  the  mortgagees. 
This  cour^  however,  in  the  opinion  affirming  the  judgment^ 
8SJb:  ^nder  the  circimistances  the   appellant  is  dearly  es- 
topped from  denying  the  delivery  of  the  mortgage." 

The  Teaaona  for  the  application  of  the  old  rule  of  equitable 
estoppel  fire  equally  as  cogent  in  the  case  at  bar. 
Judgment  aflSrmed. 
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Beatty,  C.  J.,  Lorigan,  J.,  Henibaw^  J^  SbMM,  J^  and  Aa- 

Behearing  denied. 


Bstoppel  Aifointt  a  Married  Woman  to  assert  title  to  real  property 
is  discussed  in  the  monographie  note  to  Trimble  ▼.  State,  57  Ajb« 
"St.  Bep.  170-175,  and  the  recent  ease  of  Waldron  t.  Harvey,  54  W. 
Va.  608,  102  Am.  St.  Bep.  959.  It  is  held  in  Hunt  t.  BeiUy,  24  R.  I. 
^,  96  Am.  St.  Bep.  707,  that  if  a  married  woman,  knowing  of  a  deed 
purporting  to  contain  a  release  of  her  dower,  within  three  jeavs 
after  its  execution,  fails  to  notify  the  grantee  in  her  supposed  deed 
•or  any  of  his  grantees  that  she  did  not  sign  such  deed  as  appears  of 
Tccord,  and  permits  them  to  suppose  that  such  signature  is  genuine, 
she  is  not  estopped  as  against  them  to  set  up  the  fact  that  her  sup- 
posed deed  was  fraudulent.  But  see  Stacey  ▼•  Walter,  125  Ala.  291, 
42  Am.  St.  Bep.  235. 


ALLEN  Y.  STOWBLL. 

[145  Cal.  666,  79  Pae.  371.] 

WATEBS  AND  WATEBCOXTBSES^  Creating  a  Kaisaace  lyy 
Interfering  With.— To  Wrongfully  Cause  Water  to  Flow  upon  An- 
etlier'8  Ziand  which  did  not  flow  there  naturally  is  to  create  a  nui- 
aanee.    (p.  82.) 

INJUNCTION  Thoni^  Damages  are  Nominal.— An  injunction 
may  issue  against  the  continuance  of  an  act  though  the  damages  due 
to  it  are  nominal,  if  it  is  an  invasion  of  another's  right,  as  by  wrong- 
fully causing  water  to  flow  upon  his  land.     (p.  83.) 

THE  FBINCIPLES  upon  Which  Mandatory  and  Prohibitory 
Injunctions  are  Granted  do  not  Materially  Differ,  though  perhaps 
the  courts  are  less  inclined  to  grant  the  former  tlum  the  latter,     (p. 

as.) 

A  BCANDATOBT  INJUNCTION  May  Issue  to  Compel  tbe  Ke- 
moval  of  a  Dam  which  causes  water  to  be  diverted  from  its  natural 
course  and  to  flow  on  plaintiff's  land,  thereby  destroying  hla  trees 
and  excavating  deep  gulches,    (p.  83.) 

WATBB8  AND  WATEBOOT7B8E8— Constmeting  Dama^  Wbea 
not  Justified  Because  of  Defects  In  the  Constroction  of  a  Bailway. 

One  who  enters  upon  his  land  and  constructs  dams  which  cause 
water  to  flow  upon  and  injure  the  lands  of  another  cannot  justify 
his  action  on  the  ground  that  it  was  to  correct  the  mistake  of  a  rail- 
way company  in  locating  its  culvert,     (p.  84.) 

Frank  Burnett^  for  the  appellants. 

James  Burdett^  for  the  respondent. 

••^  CHIPMAN,  C.    Defendants  appeal  from  a  judgment  for 
plaintiff  granting  a  mandatory  injunction  compelling  defend* 
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mil  to  Temove    certain    dams    erected   by    defendants   whidi 
ensed  &e  flow  of  water  to  be  diverted  from  its  natural  course 
onto  }damtiS'8  land.     The  bill  of  exceptions  does  not  pretend 
to  bring  up  aU  the  evidence,  but,  as  stated  in  appellants'  brief, 
^ia  intended  only  to  present    two   questions   of   law   adopted 
by  the  court  and  applied  to  the  case.''    These  questions  are: 
1.  Will  the  remedy    of    mandatory   injunction   lie   where   the 
etidenoe  is  conflicting  on  the  point  at  issue,  unless  there  first 
be  a  verdict  of  a   jury  or    decision  of   the  court   finding  that 
actual — at  least  nominal — damages  have  been   awarded  plain- 
tiff?   2.  Bid  the  court  err  in  its  ruling  that  defendants  had 
no  right  to  build  the  obstruction  for  the  purpose  of  correcting 
a  mistake  of    the    railroad  company   in  locating  its  culverts? 
It  appears  from  the  findings  of  the  court  that  plaintiff's  land 
is  planted  to  orange  trees  in  full  bearing.    Prior  to  the  com- 
mencement of   the    action,  and  when   defendants    commenced 
the  construction  of  the  dams   complained    of^    ^'plaintiff    de- 
manded of  them  that  they  desist  and  cease  from   said  work 
and  protested  against  the  construction  thereof^  and   explained 
to  tiiem  the  nature  of  iiie  damages  that  said  dams  would  cause 
him  and  his  said  lands  and  orchards,  but  defendants  refused 
to  abandon  said  work,  or  to   cease  ibe  construction   of    said 
daniB,  and  continued   the   same  to   completion."    It   appears 
from  the  bill  of  exceptions  and  is  substantially  found  as  the 
tads  by  the  court  also,  that  the  evidence  of  plaintiff  tended 
to  afaow  that  the  dams  referred  to,  which  were  erected  after 
fbe  railroad  company  had  built  its  track,  were  so  constructed 
fiiat  ^all  water  flowing  down  said  ancient  way  .  •  .  .  would  be 
diverted  by  said  dams  from  its  natural  course  and  caused  to 
flow  in  one  aocmnulated  body  southerly  along  the  east  of  tliese 
dams  tiirough  said  railroad  culverts  and  thence  in  a  like  body 
throng  the  lands  of  S.  A.  Stowell  to  the  northeasterly  comer 
of  plaintiff's  land,  and  would  then  flow  in  said  accumulated 
volnme  wi&  great  force  southwesterly  and   diagonally   across 
plaintiff's  lands,  the  natural  effect  of  which  would  be  to  de- 
stroy a  great  number  of  his  trees  growing  upon  said  land,  and 
to  excaTate  deep  gulches  and  watercourses  diagonally  through 
file  same;  that  the  construction  of  said  dams  would  and  did 
arrest  and  divert  water  and  cause  the  same  to  flow  upon  the 
^*^  lands  of  plaintiff  as  last  above  found  which  would  not  natar- 
aDj  flow  there  in  times  of  flood   and  high  water'';   and  tliia 
flie  court  foimd  'Srould  cause  him    [plaintiff]    and  his   saii 
land  and  orchard  great  and  irreparable  injury  and  damage.^ 
There  was  a  certain  part  of  the  dams  and  wing-dam  erected 
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by  defendants  which  the  conrt  ^in  the  absence  of  results  from 
actual  experience'*  was  unwilling  to  order  removed  on  the 
evidence  then  before  it,  but  found  certain  other  portions  to 
be  a  nuisance,  ''and  should  be  removed  and  leveled  to  the 
original  and  natural  inirface  of  the  ground.'* 

Belief  by  injunction  will  be  given  to  prevent  a  deprivation 
of  ancient  rights;  and  if  it  be  shown  that  plaintiff's  house  is 
by  the  obstruction  which  he  seeks  to  enjoin  rendered  in  a  sub- 
stantial d^ree  less  fit  for  purposes  of  occupation  ihan  before, 
''equity  may  interfere,  even  to  the  extent  of  making  its  in- 
junction mandatory  by  directing  the  restoration  of  matters 
to  the  condition  in  which  they  were  before  defendant's  erec- 
tion was  begun":  High  on  Injunction,  sec.  860.  A  trespass 
irreparable  in  its  character  and  of  a  continuing  nature  may 
be  restrained  by  a  mandatory  injunction,  thus  restoring  things 
to  their  original  condition;  health  ojBB.cers  may  be  restrained 
by  mandatory  injunction  from  allowing  a  sewer  to  remain  open : 
High  on  Injunction,  sec.  708.  Trespass  upon  public  lands  may 
be  enjoined  by  the  United  States,  and  the  injunction  be  made 
mandatory  to  compel  the  defendant  to  remove  obstructions 
such  as  fences  (High  on  Injunction,  sea  723a) ;  and  in  a  case 
of  a  nuisance  to  a  dwelling-house,  the  injunction  will  be  made 
mandatory  if  the  circumstances  of  the  case  require  it:  High  on 
Injunction,  sec.  792. 

It  has  been  held  that  a  bill  to  enjoin  the  erection  of  a  nui- 
sance in  close  proximity  to  plaintiff's  buildings  which  contains 
allegations  of  irreparable  injury  to  complainant  is  not  de- 
murrable because  it  fails  to  show  that  the  rights  of  the  parties 
have  been  settied  at  law:  High  on  Injunction,  sec.  791. 

This  court  said  in  Learned  v.  Castle,  78  CaL  454,  18  Pac 
872,  21  Fac.  11,  that  the  right  to  an  injunction  in  a  case  like 
the  present  one  ^'does  not  depend  upon  the  extent  of  the  damage 
measured  by  a  money  standard ;  the  maxim  'De  minimis,'  etc 
does  not  apply.  The  main  object  is  to  declare  a  nuisance  and  to 
prevent  the  continuance  by  a  mandatory  injunction."  The 
court  found  that  the  waters,  diverted  upon  plaintiff's  land  by  the 
dam  erected  by  defendant  would  not  flow  there  if  allowed  to 
take  their  •^  natural  course.  To  thus  wrongfully  cause  water 
to  flow  upon  another's  land  which  would  not  flow  there  natur- 
ally is  to  create  a  nuisance  per  se.  "It  is  an  injury  to  the  rights 
and  it  cannot  be  continued  because  other  persons  (whether  jur* 
ors  or  not)  might  have  a  low  estimate  of  the  damage  which  it 
uuses":  Learned  v.  Castle,  78  Cal.  454, 18  Pac.  872,  21  Pac.  11. 
It.  Wood  says:  ''Every  such  act  is  an  invasion  of  another's 
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^^  and  is  actionable  because   of  fhe   injury  to  the  Tight, 
whether  Hie  damage  be    great  ox   small.    Indeed,  the   act  is 
VTODgfol  per  se  and  in  its  inception,  and  is  actionable  without 
nj  special  damage^ :  Wood  on  Nuisance,  sec  376.    See,  also, 
Hc  782.    An  obvious  distinction  between  injury  and  damage 
BriilwgjB  obseired  in  dealing  with  the  question  before  us,  is 
darif  pointed  ont  by  Mr.  Wood:  Wood  on  Nuisance,  sec  783. 
Speildng  of  a  man's  right  of  dominion  oyer  his  property  and 
fte  jealoQs  care  with  -which    courts  have  guarded  this  sacred 
right,  the  author  says  :  '^Whatever  invades  this  right  is  a  legal 
iDjnry,  whether  damage  ensnea  or  not    It  is  a  right,  for  the 
violation  of  which  the  law  ^imports  damage  to  support  it/  and 
eoortB  of  eqnity  haTe  always  interposed,  in  a  proper  case,  to  pro- 
tect fhe  Tight,  without  any  reference  to  the  question  of  actual 
damage,  the  motiiYe  which  instigated  the  pa^  to  invoke  its 
aid,  or  &e  benefits  that  be  derives  from  the  acf' :  Wood  on 
Huisance.     (^Italics  the  anthor^s.) 

The  prmciplea   nx>on  which  mandatory  and  prohibitory  in« 
]unc\iona  are  granted  do   not   materially   differ.    The   courts 
are  perhapa  more  reluctant  to  interpose  the  mandatory  writ, 
but  in  a  proper  case  it  is  never  denied.    It  was  said  in  Johnson 
▼.  Superior  Court,  65  Cal.  667,  4  Pac.  575:  **The  jurisdiction 
of  the  court  to  grant  a  preliminary  injunction  restraining  the 
defendants  from  interfering  with  the  flow  of  water   pending 
the  litigation  cannot  be  doubted,   and  we  cannot  see  that  its 
jurisdiction  is  exceeded  when  it  requires  the  removal  of  the 
means  by  which  the  diversion  is  made.    The  ultimate  aim  of 
the  injunction  is  the  undisturbed  flow  of  the  water.    The  ob- 
jections to  the  removal  of  the  means  by  which  the  diversion 
IS  made  are  no  more  cogent  than  the  objections  to  preventing 
the  diversion  of  the  water  itself/'    As  the  court  has  jurisdic- 
tion,  the  only  question  is.  Has  it  properly  exercised  its  juris- 
dicstion?    We  need  not  pursue  the  subject   further.     On   the 
showing  made  in  the  bill  of  exceptions  it  clearly  appears  that 
***  'Hhe  construction  of  said  dams  [by  defendants]  would  and 
did  anest  and  divert  water  and  cause  the  same  to  flow  upon 
the  lands  of  plaintiff  as  last  above  found,  which  would  not 
naturally  flow  through  in  times  of  flood   and  high  water''; 
and  by  the  finding  of  the  court,  presumably  on  sufficient  evi- 
deooe,  the  effect  of  these  dams  in  so  diverting  the  water  would 
be  to  ^destroy  a  great  number  of  his  [plaintiff's]  trees  grow- 
ing- ajxm  said  lands,  and  would   excavate   deep   gulches  and 
WBtercouTsea    diagonally   through   plaintiff's   land,"  rendering 
S  considerable  portion  of  it  and  the  orchards  thereon  useless. 
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and  cause  plaintiff  and  the  said  land  irreparable  injury.  This 
-was  quite  sufficient^  in  our  opinion,  to  warrant  the  court  in 
granting  the  relief  given  by  the  judgment:  Rudel  v.  Lob  Angeles 
Couaty^l^  Cal.  281,  60  Pac.  400. 

The  second  point  may  be  briefly  dispoeed  of.  Whaterer 
was  the  effect  on  plaintiff's  land  from  any  defective  conatmo- 
tion  of  the  railroad  compan/s  roadway,  or  locationa  of  ita 
culverts,  defendants  cannot  justify  or  defend  their  acta  on  the 
ground  that  they  were  endeavoring  to  obviate  the  mistakes  of 
the  railroad  company  and  failed.  Conceding  their  right  to 
go  on  their  own  land  for  this  purpose  the  fact  remains,  as 
found  by  the  court,  that  it  was  defendants'  dams  that  were 
the  cause  of  the  injury.  The  dams  did  not  merely  reinstate 
natural  conditions;  they  created  new  conditions.  What  the 
court  stated  it  would  have  held  had  the  facts  been  otherwiae 
is  immaterial  and  presents  no  question  now  for  review. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  fhe  judg- 
ment is  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 

The  Overflowing  of  Land  bj  means  of  a  dam  may  be  enjoined  in  a 
proper  case:  See  Sheldon  ▼.  Rockwell,  0  Wis.  166,  76  Am.  Dec  266; 
Carlson  y.  St.  Louis  Biver  etc  Co.,  73  Minn.  128,  72  Am.  St.  Bep. 
610;  note  to  Mizell  y.  McGowan,  85  Am.  St.  Bep.  711. 

In^nctU>n$  againit  trespaaeee  causing  triyial  injuries  and  nominal 
damages  are  discussed  in  the  monographie  note  to  Moore  r.  HalU- 
day,  99  Am.  St.  Bep.  736-740. 


KcGABBIGLB  r.  ROMAN  CATHOLIC  ORPHAN  ASYLUM. 

1145  Cal.  694,  79  Pac  447.] 

DSED8»  OmlsiloA  af  OperatiTa  Wards  fnoL^K  eonysyanea 
from  A  to  B  of  a  tract  of  land  to  be  held  for  life,  followed  fa/  a 
clause  stating  that  it  is  the  purpose  of  A  by  the  deed  that,  after  the 
death  of  B,  the  lands  shall  become  the  property  of  B,  does  not  yest 
aay  title  la  the  latter,    (pp.  35,  36.) 

DBSDa— A  OonTeyailea  Mast  Tranafar  a  FresaDt  Ztttamt  ia 

the  property,  or  it  can  haye  no  operation,     (p.  86.) 

D.  C.  Murphy,  John  L.  Seawell  and  Prank  J.  SulKvan,  fop 
the  appellant. 

J.  M.  Thompson  and  C.  H.  Fond,  for  the  respondent. 
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•^  HENSHAW,  J.  This  acticm  was  to  quiet  title  to  forty- 
two  acres  of  land  in  the  covmty  of  Sonoma.  Cordelia  Jones 
during  her  lifetime  conyeyed  an  estate  in  the  land  in  question 
to  the  plaintiff,  who  was  her  nephew.  Subsequently^  she  died, 
and  in  the  probate  of  her  estate  this  land  was  distributed  to 
Catherine  McGarrigle  the  mother  of  this  plaintiff,  Bubject  to  a 
life  estate  in  plaintiff.  Thereafter  Catherine  McGarrigle  con- 
veyed her  fee  to  plaintiff,  who  instituted  this  action.  Defend- 
ant claims  by  the  deed  above  referred  to  from  Cordelia  Jones 
to  the  plaintiff,  and  the  construction  of  that  instrument  is  do- 
terminatiye  of  this  case.     It  is  in  language  as  follows : 

'This  indenture,  made  this  tenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
between  Cordelia  Jones  of  Sonoma  county,  state  of  Califor- 
nia, the  party  of  the  first  part,  and  Thomas  McGarrigle  of  the 
same  place,  the  party  of  the  second  part, 

'*Witne88€th,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  love  and  affection  and  one 
dollar  money  of  the  United  States  of  America,  to  her  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged  has  granted,  bargained  and  sold,  con- 
veyed and  confirmed,  and  by  these  presents  does  grant,  bar- 
gain and  sell,  convey  and  confirm  unto  the  said  party  of  the 
second  part,  during  his  lifetime,  all  that  certain  lot,  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  township  of 
Santa  Rosa,  county  of  Sonoma  state  of  California,  and  bounded 
and  particularly  described  as  follows,  to  wit :  [Here  follows  de- 
scription.] 

"It  is  the  purpose  of  the  party  of  the  first  part  by  this  deed, 
that  after  the  death  of  the  said  party  of  the  second  part,  the 
eaid  described  lands  shall  become  and  be  the  property  of  the 
Roman  Catholic  OirW  Orphan  Asylum  of  San  Francisco, 
state  of  California.** 

It  is  upon  the  italicized  portion  of  this  conveyance  that  ap- 
pellant relies,  but  we  are  of  opinion  that  the  trial  court  cor- 
rectly construed  this  clause  as  containing  no  operative  words 
•••  of  grant,  and  as  failing  to  convey  any  present  interest  in  the 
property.  It  will  be  noted  that  the  appellant  is  nowhere  men- 
tioned as  a  grantee  in  the  deed,  and  that  the  language  of  the 
clause  is  but  an  expression  of  the  grantor's  purpose  in  the 
future  disposition  of  the  property.  It  left  in  her  a  reversion 
after  the  life  estate  to  Thomas  McGarrigle,  which  required 
some  future  conveyance,  or  some  testamentary  disposition,  to 
effectuate  its  transfer  to    the   orphan   asylum.    But  not   only 


86  Ahebican  Stats  Bepobts^  Vol.  104.     [Califomiat 

vaa  there  &  failure  of  operative  words  to  conyey  to  the  asylum^ 
but  no  present  interest  can  be  said  to  pass  under  the  language 
which  was  employed.  It  is  fundamental  that^  while  possession 
or  enjojrment  of  an  estate  may  be  deferred^  a  deed  to  be  opera- 
tive must  pass  a  present  interest  This  was  not  done  by  the 
instrument  in  question.  The  express  purpose  was — ^giying 
to  it  its  fullest  efiEect— that  the  land  should  become  the  prop- 
erty of  the  orphan  asylum  after  the  death  of  McGarrigle,  but 
should  not  become  its  property  before.  Such  attempted  dis- 
positions have  been  uniformly  held  to  be  inoperative  in  deeds: 
Bigley  v.  Souvey,  45  Mich.  370,  8  N.  W.  98 ;  Leaver  v.  Gauss, 
62  Iowa,  314, 17  N.  W.  622;  Reed  v.  Hazelton,  37  Kan.  321,  15 
Pac.  177;  Sperber  y.  Balster,  66  Ga.317;  Pinkham  y.  Pinkham, 
65  Neb.  729,  76  N.  W.  411 ;  Cunningham  y.  Davis,  62  Miss.  366  ; 
Donald  v.  Nesbitt,  89  Ga.  290, 16  S.  E.  367. 
The  judgment  and  order  appealed  from  are  therefore  afiBrmed* 

McFarlandy  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 

In  Order  to  Conatitnte  an  Inatrwnent  a  deed,  it  must  pass  a  present 
interest  in  the  property;  but  this  may  occur  without  the  present  en- 
joyment or  possession  passing:  See  the  monographic  note  to  Wilson 
V.  Carrico,  49  Am.  St.  Bep.  219-222.  A  conveyance  not  to  take  ef- 
fect until  the  death  of  the  grantor  is  a  testamentary  instrument: 
Wilson  V.  Wilson,  158  111.  567,  49  Am.  St.  Rep.  176.  On  the  distinc- 
tion between  deeds  and  wills,  see  the  monographic  note  to  Ferris  Wm 
NeviUe,  89  Am.  St.  Bep.  494-500. 


HOLMES  ▼.  MARSHALIi. 

[145  Gal.  777,  79  Pac  534.] 

XJFB  ZN8USAK0E— Exemption  of  ttom  Bzeeutioii  -^g^««w% 

Ibe  Bonefldary.— Under  a  statute  providing  that  moneys,  benefitSL 
privileges,  or  immunities  accruing  or  in  any  manner  growing  out  ox 
any  life  insurance,  if  the  annual  premiums  do  not  exceed  fire  bun* 
dred  dollars,  are  exempt  from  execution,  they  are  exempt  from  exe- 
cution or  attachment  against  the  beneficiary  as  well  as  against  the 
person  whose  life  was  insured,     (p.  89.) 

UFE  nrSUBAKOE,  Exemption  of  from  Execntion.— Where  m 

Policy  of  life  insurance  is  payable  to  the  administrators  of  the   ia- 

ired,  and  being  so  paid,  the  proceeds  are  set  aside  to  his  widow  by 

e  court  having  the  administration  of  his  estate,  they  are  exemi^ 

9m  execution  for  her  debts,    (p.  90.)  ^ 
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KI  HHilFTIOK— Procoeda  of  Ufe  Infonuiee  I>epo8ited  In  Bank. 

^Von  the  iproeeeds  of  a  life  insoranee  whieh  are  exempt  from  exe- 
eatioa  are  depoeited  in  bank  by  the  beneficiary,  tbe  right  of  ezemp- 
tim  is  mot  thereby  lost.     (p.  92.) 

AITA^^ti  nil  tiPiif — Setting  Aside  Zievy  on  Exeupt  Piopor^*— • 
Tba  eenrt  whenee  a  writ  of  attachment  issues  may  set  aside  a  levy 
thereof  made  on  exempt  property,     (p.  92.) 

Powe»  &  Holland,  for  the  appellant 

Morton,  Hanser  &  Jones,  for  the  respondents. 

^^  GOOPEB,  C.    This  action  is  npon  a  promissory  note  for 
one  tiiousand  dollars,  dated  October  5,  1899,  signed  by  J.  F. 
Jenkins  and  his  wife,  Annie  J.  Jenkins.    J.  F.  Jenkins  died 
intestate^  and   respondent   Annie  J.  Jenkins  is   his   surriYing 
vidow.    After  the  action  had  been  commenced  a  writ  of  attach- 
ment ^''^  was  issued  and  levied  upon  one  thousand  and  twenty 
dollars  and  fifty-seyen  cents  on  deposit  in  the  Citizens'  National 
Bank  of  Los  Angeles  to  the  credit  of  respondent,  Annie  J.  Jen- 
kins. 

The  court  made  an  order   after  notice,  and,   on  motion  of 
respondents,  setting  aside  the  levy  of  said  writ  and  dissolving 
it  as  to  the  money  so  on  deposit  with  said  bank.    This  appeal 
18  from  the  order  so  made.    The  principal   question  is  as  to 
whether  or  not  the   said   money  was  subject   to  the  debts   of 
reapondent,  Annie  J.  Jenkins,  or  exempt  from  execution  against 
her.    At   the    time    of   his    death   J.    F.    Jenkins    was   the 
owner  and  holder  of  three  fully  paid  up  life  insurance  poli- 
cies npon  his  own  life,  two  of  which  (one  for  ninety-nine  dol- 
lars and  one  for  thirteen  hundred  and  eighty-five  dollars)  were 
payable  to  respondent,  Annie  J.  Jenkins,  and   one   of   which 
(for  nine  hundred  and  eighty-two  dollars  and  fifty  cents)  was 
payable  to  the  estate  of  deceased,  his  administrators  or  execu- 
tora.    The  estate  of  said  deceased  was  duly  probated,  and  the 
mne  hundred  and  eighty-two  dollars  and  fifty  cents  insurance  col- 
lected, which  constituted  the  entire  estate,  and  of  which  there 
lemained  five  hundred  and  thirty-nine  dollars  and  forty-five 
eents  after  paying  costs  and  expenses  of  administration.    This 
was  set  apart  to  the  surviving  widow,  Annie  J.  Jenkins,  as  ex- 
empt from  execution  under  section  1465  of  the  Code  of  Civil 
Procedure.    The  proceeds  of  all  said  policies  were  deposited  by 
lespondent,  Annie  J.  Jenkins,  in  one  account  to  her  credit  in 
add  Citizens'  National  Bank  of  Los  Angeles.    She  drew  against 
this  account  from  time  to  time  xmtil  the  date  of  the  levy  of 
^  attachment,  when  there  remained  the  sum  of  one  thousand 
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md  twenty  donais  and  fifty-seven  cents  to  her  credit  in  said 
bank. 

"All  moneys^  benefits,  privil^ea  or  inmranities  aocming 
or  in  any  manner  growing  oat  of  any  life  insurance,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred  dollars/^ 
are  exempt  from  execution :  Code  Civ.  Proc.,  sec.  690,  subd.  18. 

The  main  contention  of  appellant  is,  that  the  exemption 
extends  only  against  the  debts  of  the  person  whose  life  was  in- 
sured and  who  paid  the  premiums  requisite  to  procure  the  in- 
surance and  keep  it  in  force,  and  that  such  exemption  does  not 
continue  after  his  death  in  favor  of  the  beneficiary.  In  con- 
struing this  statute,  as  in  the  construction  of  all  statutes,  it 
is  the  duty  of  the  court  to  arrive  at  the  intent  of  the  legisla- 
ture, if  it  can  be  done,  from  the  langaage  used  in  the  statute. 
Statutes  exempting  property  from  execution  are  enacted  on 
the  ground  of  public  policy  for  the  benevolent  purpose  of 
''^^  saving  debtors  and  their  families  from  want  by  reason  of 
misfortune  or  improvidence.  The  g^ieral  rule  now  is  to  con- 
strue such  statutes  liberally,  so  as  to  carry  out  the  intention  of 
the  legislature,  and  the  humane  purpose  designed  by  the  law- 
<makers:  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  75,  76,  and 
cases  cited ;  In  re  McManus,  87  Cal.  294,  22  Am.  St.  Bep.  250, 
and  note,  25  Pac.  413,  10  L.  B.  A.  567;  Spence  v.  Smith,  121 
Cal.  536,  66  Am.  St  Hep.  62,  53  Pac.  653.  Bearing  this  rule 
in  mind,  let  us  see  what  the  legislature  has  said  as  to  this  mat- 
ter. It  has  said  that  where  the  annual  premiums  do  not  exceed 
five  hundred  dollars,  the  insurance  moneys  shall  be  exempt 
from  execution.  Here  the  annual  premium  did  not  exceed  five 
hundred  dollars,  It  has  said  that  all  moneys  accruing  or  in 
any  manner  growing  out  of  any  life  insurance  shall  be  exempt 
from  execution.  The  money  here  accrued  and  grew  out  of  life 
insurance  upon  the  life  of  deceased.  After  his  death,  no 
cution  coxdd  issue  against  him.  The  words  ^'exempt  from 
cntion'^  were  clearly  intended  to  apply  to  the  moneys  coming 
from  the  life  insurance  to  the  hands  of  the  beneficiary.  It  is 
exempt  from  execution  as  to  all  strangers  or  parties  who  have 
no  claim  to  it  without  any  provision  of  statute.  It  was  in- 
tended to  exempt  it  from  the  debts  of  the  party  to  whom  it  was 
payable  and  who  procured  title  to  it  by  the  death  of  the  in* 
lured.  It  was  not  the  intention  that  the  insured  might  die 
^ving  a  small  insurance  and  a  dependent  family  and  that  the 
isurance  money  should  be  subject  to  execution  for  the  d^ta 

the  wife,  even  if  she  is  the  beneficiary  named  in  the  policy. 
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The  wdB  "exempt  from  execution"  mean  exempt  from  any  exe- 
cvtiML    The  l^iialatiire  mentioned  no  dass  of  exeentions,  and 
19  ne  not  at  liberty  to  judicially  insert  a   daas.    'Exempt 
from  execution"  indudea  the  defendant^  Annie  J.  Jenkins,  and 
afiplics  to  plaintiff.     We  have  no  decision  of  tbis  court  npon 
the  qaestion,  and  the  decisions  of  other  courts  do  not  fnmisb 
much  assietancey  because  the  statute  nnder  which  each  decision 
was  made  is  different  from  onrs.    In  Kentucky  and  Minnesota 
the  statutes  declare  in  effect  that  certain  insurance  benefits,  re- 
lie&,  etc,  ''shall  be  exempt  from  execution,  and  shall  not  be 
hable  to  be  seized,  taken  or  appropriated,  by  any  legal  or  equi- 
table process,  to  pay  any  debt  or  liability  of  a  member/'    In 
both  these  states  the  fund  or  ''^^^  relief  is  held  to  be  exempt 
from  execution,  whether  against  the  original  member  or  against 
any  beneficiary  who  has  been  paid  or  is  entitled  to  be  paid  any 
benefit  falling  within  the  class  described  in  the  statute:  Schil* 
linger  ▼.  Boes,  85  Ky.  367,  3  S.  W.  427 ;  Brown  ▼.  Balfour,  46 
Minn.  68,  48  N.  W.  604,  12  L.  R  A,  373;  First  Nat  Bank  v. 
How,  65  Minn.  187,  67  N.  W.  994.    It  seems,  at  least,  doubtful 
as  to  whether  or  not  these  decisions  properly  construe  the  stat- 
utes of  these  states.    The  decisions  in  other  states,  particularly 
in  New  York,  hold   similar  language  to  create  an  exemption 
only  as  to  the  member  or  insured. 

In  New  Yo^  the  language  of  the  statute  is,  that  such  funds 

diall  be  exempt  ^from  execution,  and  shall  not  be  liable  to  be 

taken  or  appropriated  by  any  legal  or  equitable  pro- 

to  pay  any  debt  or  liability  of  such   deceased  member^': 

Bolt  T.  Keyhoe,  30  Hun,  619.    The  Kentucky  and  Minnesota 

cases  are  criticised  by   Freeman  in  his   work   on   Executions 

(tiiird  edition,  Tohime  2,  section  234b),  but  the  author  says  in 

speaking  of  the  language  of  the  statutes  in  those  states:  '^f 

Aflse  statutes  stopped  with  the  words  'exempt  from  execution,' 

Hiere  would  be  no  doubt  of  the  exemption  in  favor  of  the  benefi- 

eiary,  but  the  additional  words  in  the  statute  indicate  that  the 

legialatore  had  in  mind  merely  the  debts  or  other  liabilities  of 

members  of  the  association  in  question,  and  hence  that,  after 

fte  benefit  was   receiTed  by   a   person  other  than  a  member 

it  would  be  subject  to  the  usual  laws  relating  to  executions/^ 

In  our  code  the  statute  stops  with  the  words  '^exempt  from  exe* 

eotion.''    Under  our  statute  necessary  household  and  kitchen 

/Kmitore  is  exempt  from  execution,  and  if  the  wife  succeeds  U>        ^ 

neb  foraiturc  it  is  equally  exempt  as  to  her  debts.    The  farm-       1 

ing  utensilB  or  implements  of  husbandry  of  the  judgment  debtor 


90  American  Statb  Beforts^  Vol.  104.     [California, 

are  exempt,  and  if  the  son  sbonld  take  them  under  the  will  of 
Ua  father^  following  hia  father's  oocupation,  tiiey  would  still  be 
exempt  aa  to  the  son's  debts.  Equally  true  as  to  the  insurance 
snoney  in  controyersy  herein.  If  it  had  come  to  J.  F.  Jenkins 
in  his  lif etime,  it  is  conceded  fliat  it  wonld  have  been  exempt  as 
to  his  debts.  It  came  to  his  wife  aa  his  benefidaiy  and  is  equally 
exempt  as  to  her  debts. 

As  to  the  policy  payable  to,  and  collected  by  the  estate,  the 
estate  was  the  beneficiaiy,  and  the  money  was  for  the  reasons 
before  stated  exempt  from  execution.  It  was  therefore  assets 
ef  the  deceased  exempt  from  execution,  and  was  properly 
^^^  set  apart  to  the  widow,  as  being  so  exempt:  Code  Cir.  Proc, 
aec  1465;  Estate  of  MiUer,  121  CaL  353,  53  Pac  906.  The 
admuustrator  or  executor  is  not  the  owner  of  any  part  of  the 
estate.  He,  in  his  official  character,  only  holds  it  in  trust  for 
the  parties  entitled  to  it,  subject  to  the  purposes  of  administra- 
tion. The  title  to  the  insurance  money  came  to  respondent, 
Annie  J.  Jenkins,  through  the  estate  and  under  the  order  aet* 
ting  it  apart,  and  Tested  the  title  in  her  as  effectively  as  if  she 
had  been  named  as  the  beneficiary  of  the  policy.  We  can  see 
no  reason  why  the  insurance  money  coming  to  her  directly  as 
beneficiary  should  be  exempt  from  execution,  and  not  that 
coming  to  her  indirectly  through  the  estate  and  the  order 
setting  it  apart.  In  either  case  it  is  exempt  from  execution. 
In  one  case  the  instrument  of  life  insurance  gives  her  the  title, 
in  the  other  the  law  gives  it  to  her.  The  statute  provides  that 
ell  property  exempt  from  execution  shall  be  set  apart  for  the 
use  of  the  surviving  husband  or  wife:  Code  Civ.  Proc.,  sec* 
1465.  If  it  is  exempt  from  execution  before  being  set  apart» 
it  does  not  cease  to  be  so  the  moment  it  is  set  apart  The 
widow  takes  the  family  allowance  by  order  of  the  court  After 
it  is  paid  to  her,  it  cannot  be  seized  on  execution  for  her  prior 
debts,  and  diverted  from  the  support  of  the  family.  The 
principle,  is  fully  discussed  in  regard  to  a  homestead  set  apart 
for  the  family  in  Keyes  ▼.  Cyrus,  100  Cal.  322,  38  Am.  St 
Bep.  296,  34  Pac  722.  It  was  there  held  that  the  provision 
for  setting  apart  exempt  property  including  a  homestead  was 
for  the  protection  and  support  of  the  family.  The  court  said: 
^'The  authority  given  to  the  court  in  the  first  part  of  section 
1465  to  set  apart  for  the  family  'all  the  property  exempt  from 
xecution,  including  the  homestead  selected'  implies  that  the 
operty  when  set  apart  is  exempt  from  execution.  •  •  .  •  A 
nestead  may  be  set   apart  to   tiie  widow,   even  thou^  the 
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eBhte  be  mfiolvent,  and  the  property  so  set  apart  constitate  the 
atiie  estate  of  deceased ;  but  if  the  homestead  thus  set  apart 
Id  her  eoald  be  immediately  taken  in  execution  by  one  of  her 
ciediton  it  would  fail  to  be  available  for  her  use  or  support, 
md  it  mii^t  happen  that  her  creditor  would  fare  better  than 
a  creditor  of  the  decedent  whose  money  had  perhaps  been  used 
to  pnrchase  the  very  propertj-  so  set  apart" 

Li  Bammn  t.  Bonghton^  55  Conn.  117^  10  Atl.  514|  it  was 
hdd  that  '^  money  paid  to  the  widow  as  an  allowance  for 
ber  nipport  through  the  probate  court  could  not  be  taken  or 
aitadiel  by  one  of  her  creditors.  The  court  said :  ''She  could 
neither  ask  nor  receive  it   for  the  payment  of  her  debts;  the 

probate  court  could  not    grant  it  for  that  purpose If 

one  allowance  can  be  intercepted  so  can  every  other;  for  if 
the  door  is  opened  for  one  creditor  it  cannot  be  closed  against 
any;  and  the  entire  estate  might  thus  be  diverted  from  its  le- 
gal destination.  The  la^w  -will  not  permit  the  instant  necessi- 
ties of  the  widow,  and  the  ultimate  rights  of  the  creditors  of 
the  estate,  to  be  postponed^  in  its  name,  to  the  demands  of  her 
creditors."  So  in  this  case  the  court  will  not  allow  the  in- 
surance money,  which  is  exempt  from  execution  as  to  the  cred- 
itors of  the  estate,  to  be  taken  by  the  creditors  of  the  widow. 
It  is  equally  exempt  as  to  them. 

Appellant  contends  that  by  the  deposit  of  the  money  in  the 

bank,  the  money  lost  its  identity^  and  that  thereafter  the  bank 

owed    Annie  J.  Jenkins   the  money.    That  the  debtor  thus 

Tohmtanly  parted  with    the   money,  which  was  exempt   and 

aoq[oired  in  lieu  thereof  a  credit  due  by  the  bank.    Such  con- 

stfuelion  would  seem  to  be  unreasonable,  and  no  authority  is 

cited  which  supports  it.    It  is  true  that  in  one  sense  by  the 

deposit  the  relation  of  debtor  and   creditor   was  created  as 

between  the  bank  and  Mrs.  Jenkins,  but  she  put  the  exempt 

money  in  the  bank.    She  regarded  it  as  money  in  the  bank. 

She  expected  to  and  did  draw  it  as  she  needed  it.    The  bank 

did  not  give  her  the  identical  pieces  of  money  that  she  de* 

posited,  but  it  gave  her  as  she  drew  upon  it  money  equal  in 

wslne  and  kind.    She  was  not  required  to  keep  the  money 

buried  or  in  her  stocking  in  order  to  hare  it  remain  exempt. 

If  the  appellant's  theory  is  correct  she  could  not  have  paid  a 

Ihre  dollar  grocery  bill  with  a  twenty  dollar  piece,  receiying 

fifteen  dollars  in  change,  without  the  risk  of  having  the  fifteen 

dcdlars  attached.    The  law  does  not  require  such   absurdity- 

The  esses  dted  by  appellant  arose  under  the  United   Stated 

penmoa  laws,  and  are  not  in  point.    The  section  of  the  Bevise<* 
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Statutes  oonstraed  proTides :  '^o  earn  of  money  due  or  to  be- 
come due  to  any  penedoner  shall  be  liable  to  attachmeiLt»''  etc 
The  oouriB  have  correctly  held  that  the  section  only  protected 
the  money  while  due  or  in  course  of  transmission  to  the  pen- 
sioner. Money  due  or  to  become  due  is  designed  to  protect 
the  amount  ^^^  of  the  pension  until  it  reaches  the  hands  of 
the  pensioner.  It  is  then  no  longer  money  due  or  to  become 
due.  Our  statute  exempts  the  money,  and  although  deposited 
in  the  bank  it  is  still  money  and  protected.  It  has  not  lost 
iiB  identity  because  of  the  fact  iiiat  the  identical  coins  or  bills 
deposited  are  not  to  be  returned.  Bespondent  probably  never 
saw  any  coins  or  bills^  but  took  the  checks  which  the  insurance 
company  gave  her,  as  evidence  that  it  had  the  money  for 
her,  and  deposited  them  with  the  bank,  having  the  amounts 
credited  in  her  bank-book  as  evidence  that  she  had  the  money 
in  the  bank. 

In  Hibemia  Savings  etc.  Soc.  v.  Ciiy  and  Couniy  of  San 
Francisco,  139  Cal.  205,  96  Am.  St  Bep.  100,  72  Fac  920,  it 
was  held  that  the  checks  or  orders  drawn  upon  the  treasurer 
or  assistant  treasurer  of  the  United  States,  payable  on  demand^ 
are  not  merely  obligations  of  the  United  States,  but  solvent 
credits  subject  to  taxation.  The  court  said:  'The  orders  were 
simply  a  convenient  mode  of  payment  of  the  obligation.  They 
were,  for  all  practical  purposes,  the  money  itself.''  So  in  the 
case  at  bar  the  credit  in  the  bank  is,  for  all  practical  purposes 
under  the  exemption  laws,  to  be  regarded  as  the  money  itself. 
Bespondent  had  the  right  to  have  the  levy  set  aside  upon  the 
exempt  property.  Section  556  of  the  Code  of  Civil  Procedure 
provides  that  the  writ  may  be  discharged  when  the  same  was 
improperly  or  irregularly  issued.  This  was  not  a  dissolution 
of  the  writ  of  attachment,  but  an  order  setting  aside  the  levy 
as  to  the  exempt  property.  It  would  be  strange  if  a  court 
were  so  impotent  that  it  could  not  set  aside  the  erroneous  levy 
of  its  own  writ  upon  exempt  property.  Any  other  rule  would 
compel  the  injured  party  to  bring  a  suit  for  damages,  which 
not  only  would  lead  to  delay,  but  might  in  the  end  prove 
futile.  Courts  have  power  over  their  own  process  and  to  set 
aside  a  levy  of  a  writ  of  attachment  or  execution  upon  exempt 
property:  Freeman  on  Executions,  sec.  271;  Ency.  of  PL 
ft  Pr.  579,  and  cases  cited;  Sandburg  v.  Papineau,  81  111.  446* 

It  follows  that  the  order  should  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 
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*•*  For  the  reasons  given  in  the  foregoing  opinion  the  order 
18  aflSrmecL  McFarland,  J.^  Henshaw^  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 

The  BwempUon  of  Life  Insurance  monej  from  exeetttion  is  diBcnsMd 
ia  EsUte  of  Brown,  123  CaL  399,  69  Am.  St.  Bep.  74;  Taleott  ▼.  Field, 
34  Neb.  611,  33  Am.  St.  Bep.  662;  BoiaBeav  ▼.  Bass,  100  W.  Ya.  207, 
93  Am.  St.  Bep.  956;  Mnrdy  ▼.  Skjles,  101  Iowa,  549,  63  Am.  St. 
Bep.  411.  Exemption  laws  are  usmUlj  given  a  liberal  construction 
in  faTor  of  the  debtor:  Roberts  ▼.  Parker,  117  Iowa,  389,  94  Am.  St. 
Bep.  316;  ElrkMj  ▼.  Bows;,  114  Ga.  893,  88  Am.  81.  Bep.  66. 
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LANQDALE  v.  CITIZENS'  BANK  OP  SAVANNAH. 

[121  Ga.  105,  48  8.  E.  708.] 

BANKS  AND  BANKCNG— Saying  Banks— Payment  to  Fraud- 
nlent  Holder  of  Passbook.— A  rule  of  savings  banks  that  the  deposi- 
tor shall  produce  his  bank-book  in  order  to  draw  his  deposit  or  any 
part  of  it,  and  that  production  of  such  book  shall  be  authority  to 
the  bank  to  pay  the  person  producing  it  is  a  reasonable  and  bind- 
ing regulation,  and  if  the  bank  pays  to  one  having  such  book,  there 
being  no  negligence  and  no  circumstances  to  excite  suspicion,  the 
•  payment  is  good  against  the  depositor,  although  the  bank-book  is 
presented  by  one  who  has  no  right  or  title  to  it.     (p.  96.) 

BANKS  AND  BANKING— Savings  Banks— Payment  to  Holder 
of  Bank-book  not  Its  Owner.— Officers  of  savings  banks  are  required 
to  exercise  only  reasonable  care  and  diligence  in  making  payments 
on  account  of  deposits,  and  if,  using  such  care  and  diligence,  bat 
lacking  present  means  of  identifying  the  claimant  of  the  deposit, 
they  make  a  payment  upon  presentation  of  depositor's  bank-book  and 
a  forged  check,  by  one  apparently  in  lawful  possession  of  such  book 
as  its  owner,  the  bank  has  a  right  to  rely  upon  the  contract  of  the 
depositor  to  safely  keep  his  bank-book,  or  to  make  known  its  loss 
before  it  is  presented  for  payment,  and  the  depositor  is  bound  by 
the  payment  thus  made,  although  the  bank  fails  to  compare  the 
signature  on  the  check,  with  that  of  the  depositor  on  file  in  the  bank, 
(p.  97.) 

BANKS  AND  BANKING— Sayings  Banks— Bnle  Binding  on 
Depositor.— A  rule  of  a  savings  bank  providing  that  "every  effort 
will  be  made  to  protect  depositors  against  fraud,  but  payment  made 
to  a  person  presenting  a  passbook  shall  be  good  and  valid  on  account 
of  the  owner,  unless  the  passbook  has  been  lost,  and  notice  in  writ- 
ing given  to  the  bank  before  such  payment  is  made,"  is  a  reasonable 
rule  and  binaing  upon  a  depositor  who  has  assented  thereto  by  aa 
agreement  in  writing,     (p.  98.) 

—  J.  Gazan,  for  the  plaintiff. 

Adams  &  Adams,  for  the  defendant. 

(M) 
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*••  CASDTjEB,  J.     There  is  practically  no  dispute  as  to 
(hs  matenal  facts  of  fhis  case.    The  defendant  in  the  court 
bdow  iras  a  hankiiig  corporation,  conducting,  under  authority 
of  its  charter,  a  sayings  department,  depositors  in  which  were 
paid  interest  on  their  deposits.    The  savings  department  was 
goremed  by  certain  rules  and  regulations,  and  depositors  were 
lecpired,  upon  opening  their   accounts,  to  sign   an  agreement 
to  abide  by  tiiese  rules,  of  which  the  following  are  material  to 
the  present  discussion:  ^A  depositor  must  always  present  his 
or  her  passbook  when  depositing  or  withdrawing.    If  not  pres* 
ent  personally,  an  order  properly  signed  and  witnessed-  must 
accompany  the  presentation  of  the  book  in  case  of  withdrawal. 
•  •  •  •  Every  effort  will  be  made  to  protect  depositors  against 
fraud,  but  payment  made  to  a  person  presenting  passbook  shall 
be  good  and  valid  on  account  of  the  owner,  unless  the  pass- 
book has  been  lost  and  notice  in  writing  given  to  this  bank 
before  such  payment  is  made.''    The  plaintiff  was  a  depositor 
in  the  savings  department,  and,  as  such,  had  assented  to  ^^  the 
rules  mentioned.    The  cashier  of  the  bank  cautioned  him  to 
take  good  care  of  his  passbook  and  not  let  it  'lie  around  loose/' 
pointing  out  to  him  the  rules  on  the  subject.    A  check  for  fifty 
dollars  was  drawn   against  the  plaintiff's   account,   and   was 
cashed.    He  claims  that  the  check  was  a  forgery,  and  brings 
this  suit  to  recover  from  the  bank  the  amount  for  which  it  was 
drawn.    From  the  plaintiff's  testimony  it  appears  that  his  pass* 
book  was  kept  locked  in  a  trunk,  and  never,  so  far  as  he  knew, 
left  his  possession.    Presumably,  however,  it  was  stolen  and 
afterward  returned,  for  the  evidence  of  the  bank  cashier  is  un- 
disputed that  the  person  who  drew  the  money  on  the  check  pre- 
sented the  passbook,  and  the  first  knowledge  that  the  plaintiff 
seems  to  have  had  that  the  fifty  dollars  had  been  witiidrawn 
from  the  bank  was  when,  on  a  subsequent  occasion,  he  took  the 
book  to  the  bank  for  the  purpose  of  withdrawing  money,  and 
noticed  the  entry  of  the  alleged  forged  check.    The  admittedly 
gienuine  signature  of  the  plaintiff,  as  well  as  the  signature  to 
the  check  alleged  to  have  been  forged,  both  appear  in  the  rec- 
ord; and  while  no  member  of  this  court  claims  to  be  a  hand- 
writing expert,  it  is  obvious  that  the  signatures  bear  a  general 
fimilarity  to  each  other.    When  the  check  for  fifty  dollars  was 
preemted  for  payment,  the  cashier  did  not  compare  the  sig- 
imtare  with  the  genuine  signature  of  the  plaintiff  on  the  books 
fl/  the  bank   but  paid  the  check  on  the  sta-ength  of  the  posses- 
flOn  of  the  i>assbook  and  the  similarity  of  the  appearance 
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the  person  presentmg  the  check  to  that  of  the  plaintiff  as  he 
recollected  hinu    The  depoeiton  in  the  savings  department  of 
the  defendant  numbered  more   than  two   tfaonsand,  the  great 
majority  of  whom  were  persons  who  did  not  do  a  general  bank- 
ing business,  who  were  not  frequently  seen  at  the  bank,  and 
who  were  therefore  not  familiar  to  the  bank  oflBcials  and  em- 
ployes.   The  plaintiff  was  a  motorman  in  the  employment  of 
a  street  railroad  company,  and  the  person  drawing  the  chedc 
was  apparently  also  a  street  railroad  employ^.     The  testimony 
for  the  defendant  was  positive  to  the  effect  that  there  was  notib.- 
ing  to  put  the  cashier^  who  paid  the  money,  on  notice  that  the 
check  was  not  genuine,  or  to  arouse  his  suspicion  that  the  per- 
son presenting  it  was  not  the  plaintiff.    As  to  this  the  evi- 
dence for  the  plaintiff  was^  in  the  nature  of  things,  silent    On 
this  state  of  facts  the  case  went  to  the  jury,  who  found  for  the 
defendant    The  plaintiff  node  a  ^^^  motion  for  a  new  trial, 
which  was  overruled,  and  he  fxcepted.    The  motion  for  a  new 
trial  contains  numerous  grounds;  but  in  its   last  analysis  the 
ease  turns  upon  the  single  question  whether,  under  the  circum- 
stances already  narrated,  and  in  view  of  tiie  rules  of  the  de- 
fendant bank,  it  was  the  duty  of  the  cashier  to  make  a  comr 
parison  of  the  signature  to  the  alleged  forged  check  witii  Hm 
genuine  signature  of  the  plaintiff  on  the  books  of  the  bank,  or 
if,  there  being  nothing  to  reasonably  excite  his  suspicion  as  to 
the  honesty  of  the  transaction,  he  was  authorised  to  pay  the 
money  by  reason  of  the  presentati<m  of  the  pasd)Ook  and  an  ap- 
parentiy  genuine  check. 

So  far  as  we  are  aware,  no  case  has  ever  Be^i  decided  by  this 
court  which  is  in  point  on  this  subject,  and  we  are  therefore 
compelled  to  rely  upon  standard  text-books  and  cases  adjudi- 
cated by  other  courts  for  authority  for  the  ruling  now  noiade. 
There  are  many  points  of  marked  difference  between  savings 
banks  and  ordinary  banks  which  receive  deposits  subject  to 
check  and  pay  no  interest  thereon.  In  tiie  nature  of  Ihe  rela- 
tionship between  the  savings  bank  and  its  depositors,  the  rules 
governing  that  relationship  enter  into  the  contract  of  deposit, 
and  especially  is  this  so  when  the  depositor  agrees  in  writing 
that  he  shall  be  bound  by  these  rules.  It  is  a  common  rule  of 
such  banks  tiiat  the  depositor  shall  produce  his  bank-bo(dc  in 
order  to  draw  his  deposit  -or  any  pwrt  of  it,  and  that  produc- 
tion of  the  book  shall  be  authority  to  the  bank  to  pay  the  per- 
son producing  it  ''This  is  regarded  as  a  reasonable  and  bind- 
ing regulation,  and  if  the  bank  pay  to  <Mie  having  the  beek. 
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there  being  no  ctrcnmstaiiccs  to  excite  suspicion  and  baae  en 
ipntatkni  of  ne^igence  on  the  part  of  the  bank,  the  payment 
good^:  i  Morse  on  Sanks  and  Banking,  sec.  620;  Schoe&r 
W^  ▼.  Metropolitan  Sav.  Bank,  57  N.  Y.  418 ;  Levy  v.  Frank- 
tisi  Say.  Bank,  117  Masa.  448  ;  Goldrick  t.  Bristol  County  Sav. 
-^Mnk,  123  Mass.  320  ;  Bnrrill  y.  Dollar  Sav.  Bank,  92  Pa.  St 
%3^  87  Am.  Rep.  669  ;  Donlan  y.  ProYident  Inst,  127  Mass. 
%&,  34  Am    Bep.  358  ;  Coegroye  t.  Provident  Inst,  64  N.  J. 
^  653,  46  AtL  617.      In  the  case  of  Snllivan  t.  Lewiston  In- 
0ijtati<m  of  SaYinga,   56   Me.  507,  96  Am.  Dec.  500,  which  la 
-^^ry  dosely  in  point,  it  was  held:  ''OfiBcers  of  savings  institn- 
4i«D8  are  required  to   exercise  reasonable   care   and    diligence 
4igily  in  making  payments  on  account  of  deposits.    And  if,  ns- 
ffMg  such  care  and  ^^'^  diligence  but  lacking  present  means  of 
identifying  the  claimant  of  the  deposit,  they  make  a  payment 
upon  presentation  of  the  book  by  one  apparently  in  the  lawful 
poesesBion  of  it  as  owner,  the  institution  has  a  right  to  rely 
npon  the  contract  of  the  depositor  safely  to  keep  the  evidence 
of  hia  claim,  or  to  make  known  its  loss  before  it  is  presented 
for  payment,    and  the    depositor  is   bound  by  the   payment'' 
The  reason  for  such  a  rule  is  at  once  apparent  when  the  nature 
cfl  aavinga  institutiona  is  considered.    Deposits   are   not   sub- 
ject to  check,  and  most  of  the  depositors  are  seen  but  occasion- 
aUy  at  the  bank,  rendering  identification  of  the  depositor  more 
difficult  than  ia  the  case  with  ordinary  banks.     By  agreement 
between  the  bank  and  its   depositors,   possession  of   the  pass- 
book is  made  prima  facie  evidence  of  the  right  to  draw  upon 
tiae  fond  which  it  represents.    The  check  itself  is  unlike  checks 
drawn  upon  ordinary  banks,  not  being  negotiable  and  being  in 
reality  nothing  but  a  receipt  for  the  money  drawn.    Of  course 
a  savings  bank  would  be  liable  if  its  oflBcers  or  employ^  should 
negligently  or  recklessly  pay  out  money  to  one  not  entitled  to 
tveeiYe  it;  and  this  seems  to  be  the  basis  of  the  cases  relied 
iqMm  as  authority  by  counsel  for  the  plaintiff  in  error.    But 
in  this  case  there  seems  to  have  been  no  negligence  chargeable 
to  the  bank    The  money  was  paid  in  good  faith  to  one  in  pes- 
araaion  of  the  plaintiff's  passbook  and  apparently  dotiied  with 
the  right  to  that  possession.    Tinder  the  rules  of  the  bank,  as- 
ited  to  by  the  plaintiff,  possession  of  the  passbook  was  prima 
ae  evidence  of  the  right  to  draw  the  money  which  it  repre- 
\tBd;  and  there  seems  to  have  been  absolutely  nothing  to  put 
the  teller  on  inquiry  as  to  the  genuineness  of  the  check.    Under 
ciiYninistances  we  cannot  hold  that  it  was  his  duty  to  go 
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farther  and  compare  the  signature  with  that  of  the  plaintiff,  <m 
file  in  the  bank,  and  that,  failing  in  this,  the  bank  is  liable  for 
the  money  so  paid  out 

Much  stress  is  laid,  in  the  brief  of  counsel  for  the  plaintiff  in 
error,  upon  the  rule  that  unless  the  depositor  is  personally  pres- 
ent with  his  passbook  when  drawing  money,  ''an  order  properly 
signed  and  witnessed  must  accompany  the  presentation  of  the 
book  in  case  of  withdrawal  and  it  is  urged  that  because  the 
plaintiff  did  not  appear  in  person,  and  the  person  who  did  pre- 
sent the  passbook  had  no  order  as  required  by  the  rul^  the 
bank  is  ^^^  liable  for  the  payment  of  the  money.  Thoughtful 
consideration  must  show  that  this  argument  is  entirely  spe- 
cious. Plainly,  this  rule  has  no  application  to  a  case  like  this, 
where  the  check  drawn  was  in  fraud  of  both  the  plaintiff  and 
the  bank.  Its  purport  is  merely  to  show  that  a  savings  bank 
account  is  not  negotiable  by  delivery  of  the  passbook,  and  to 
prescribe  that  when  a  depositor  wishes  to  assign  his  funds  on 
deposit,  he  must  do  it  in  a  certain  manner.  It  is  also  urged 
that  the  rule  reciting  that  ''every  effort  will  be  made  to  protect 
depositors  against  f  raud^'  required  that  the  cashier  or  teller  to 
whom  the  check  was  presented  should  at  least  compare  the  sig- 
nature to  the  check  with  that  of  the  plaintiff  on  file  with  the 
bank;  and  that  the  ensuing  clause,  "but  paymoit  made  to  a  per- 
son presenting  passbook  shall  be  good  and  valid  on  account  of 
the  owner,''  etc.,  when  taken  in  connection  with  the  first  part 
of  the  rule  conveys  the  meaning  that  the  bank  will  only  be  ex- 
cused from  liability  when  it  pays  the  money  after  having  ex- 
erted "every  effort"  and  used  extreme  caution  to  prevent  fraud. 
We  cannot  agree  with  this  construction  of  the  rule.  Giving  it 
what  seems  to  us  a  reasonable  intendment,  the  rule  means  this: 
We  will  do  what  we  can  to  keep  you  from  being  defrauded,  but  as 
the  passbook  is  prima  facie  evidence  of  the  right  to  draw  money, 
you  must  look  well  after  your  passbook  and  see  that  it  does  not 
fall  into  the  hands  of  a  thief  or  forger.  Our  means  of  identifi- 
cation are  imperfect,  and  if  your  passbook  is  presented  by  sam« 
one  other  than  yourself,  with  apparent  right  to  draw  your  money 
we  will,  unless  our  suspicions  are  aroused,  honor  his  check  with* 
out  further  question.  We  will  deal  honestly  and  fairly  with 
you,  but  you  must  take  every  precaution  to  protect  yourself  by 
the  preservation  of  your  passbook.  Such  a  rule  is  reasonable, 
and  as  the  plaintiff  in  the  present  case  assented  to  it  in  writings 
he  is  bound  by  its  terms. 
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The  forgoing  dispoees  of  the  case  on  its  Bubetantial  merits; 
tnd  it  foUowB  that,  regardless  of  inaccuracies  in  the  charge  of 
fte  eonrt  as  disclosed  by  the  motion  for  a  new  trial,  tbe  ver- 
dict was  demanded,  and  the  judgment  overruling  the  motion 
till  not  be  disturbed. 

Judgment  affirmed. 

An  the  justices  concur. 


For  Authoriiiea  bearing  upon  the  deeision  in  the  principal  ease, 
lee  Kingsley  v.  Whitnuui  8av.  Bank,  182  Mass.  252,  94  Am.  8t  Bep. 
650,  and  eases  cited  in  the  cross-reference  note  thereto;  Mahon  t. 
South  Brooklyn  Sav.  Inst.,  175  N.  Y.  69,  96  Am.  St.  Bep.  603;  Arkof- 
tkj  V.  State  Sav.  Bank,  91  Minn.  440,  103  Am.  St.  Bep.  519. 


BVEEETT-BIDIiEY-EAGAN    COMPANY   r.    TBADEBS' 

INSTJEANCE  COMPANY. 

[121  6a.  228,  48  a  £.  918.1 

UmUHANCJB— Fire— Keeping  Books— Noncompliance  with 
PeUey. — A  eontraet  of  fire  insurance  which  reqnires  the  insured  to 
"keep  a  set  of  books,  which  shall  dearlj  and  plainly  present  a  com- 
plde  record  of  business  transacted,  including  all  purchases,  sales, 
and  sbipments,  both  for  cash  and  credit,"  is  not  complied  with  by 
■Mvely  keeping  a  daily  cash-book  which  only  shows  the  amount  of 
cash  taken  in  at  the  end  of  each  day,  giving  no  indication  of  the 
aovree  from  which  the  cash  is  derived^  whether  from  cash  sales,  the 
payment  of  past  due  bills,  or  otherwise;  and  evidence  establishing 
tlM  fact  of  keeping  such  cash-book  alone,  shows  such  a  noncompli- 
aaee  of  the  insured  with  his  contract  of  insurance  as  prevents  him 
from   reeovering  on  the  policy,     (p.   100.) 

Edwin  &  Callaway  and  M.  W.  Harris,  for  the  plaintifE. 

Davis  &  Turner,  Hardeman  &  Jones  and  Smith,  Hammond 
ft  Sniith,  for  the  defendant 

*■•  CANDLERj  J.  This  was  a  suit  upon  a  policy  of  fire 
insurance.  The  plaintifib  bring  the  case  to  this  court  on  except 
tions  to  the  grant  of  a  nonsuit^  the  exclusion  of  certain  doc* 
nmentary  evidence  offered  by  them,  and  the  refusal  of  an  amend- 
ment to  their  petition.  In  our  opinion  the  proper  decision  of 
the  case  turns  on  the  question  whether  or  not  there  was  a  suffi- 
cient compliance  on  the  part  of  the  insured  with  that  part  of  the 
*^iron-«ife  clause*'  of  his  policy,  which  required  him  to  'Tteep  a 

ot  books,  which  shall  clearly  and  plainly  present  a  complete 
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record  of  bufliness  transacted,  including  all  purchases,  salea  and 
•flhipments  both  for  cash  and  credit,  from  date  of  inv^itory,  aa 
provided  in  first  section  of  this  clause  and  during  the  contin* 
uanoe  of  this  policy/'  The  insured  testified:  "I  do  not  know 
how  from  my  books  it  could  be  ascertained  the  value  of  the  stock 
of  goods  at  the  time  it  was  burned,  except  from  my  independent 
recollection  of  the  amount  of  goods  on  hand,  and  from  the  oi- 

tries  made  on  my  ledger  of  purchases  by  me I  had  a 

<^a8h-book,  a  day-book  and  a  ledger;  these  were  all  the  books 
ihat  I  ever  kept  ^^  or  had  at  the  time  of  the  fire.  I  did  not 
keep  a  book  of  invoices.  ....  I  kept  no  record  of  my  cash  sales 
-except  in  making  up  my  cash-book  at  nighf  Immediately 
after  the  fire  the  insured  made  a  written  statement  containing, 
among  other  things  the  following:  ''I  have  only  one  book 
known  as  ledger  dating  1899  and  1900.  All  other  books  were 
clestroyed  by  fire.  I  kept  no  record  of  cash  sales.  Ledger  shows 
all  purchases  made,  and  also  all  credit  sales.''  We  are  clear  that 
this  evidence  establishes  a  noncompliance  on  the  part  of  the  in- 
sured with  his  contract  of  insurance,  and  that  tiierefore  there 
can  be  no  recovery  on  the  policy.  The  evident  intention  of  this 
clause  of  the  contract  is  to  enable  the  insurance  company^  by 
means  of  accurate  records  of  the  business  of  the  insured,  to  as- 
certain with  substantial  certainty  and  definiteness  the  value  of 
the  stock  of  goods  destroyed  by  fire ;  and  here  it  is  admitted  that 
even  if  the  books  which  were  destroyed  were  produced  in  court, 
they  would  furnish  no  reliable  information  on  that  subject.  A 
eash-book  which  only  shows  the  amount  of  cash  taken  in  at  the 
end  of  each  day,  giving  no  indication  of  the  source  from  which 
the  cash  is  derived,  whether  from  cash  sales  from  the  payment 
of  past  due  bills,  or  what  not,  can  in  no  sense  be  considered  '^a 
complete  record  of  business  transacted,  including  all  purchases, 
aales  and  shipments,  both  for  cash  and  credif  A  case  in  point, 
although  it  goes  somewhat  further  than  we  find  it  necessary  to 
go  in  the  case  at  bar,  is  that  of  Pelican  Ins.  Co.  y.  Wilkerson,  63 
Ark.  353,  13  S.  W.  1103,  cited  in  Ostrander  on  Fire  Insurance, 
second  edition,  section  300.  In  that  case  the  policy  contained  a 
provision  practically  identical  with  the  one  now  under  consid- 
oration,  and  ''the  principal  contention  between  the  parties  re- 
lated  to  the  question  of  whether  the  assured  had  complied  with 
the  terms  of  the  policy  in  regard  to  keeping  books  containing  a 
record  of  his  purchases  and  sales.''  The  following  is  quoted 
from  the  opinion  of  the  court :  "While  it  may  be,  that,  being  a 
oountry  merchant,  whose  system  of  bookkeeping  was  known  to 
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appellant,  he  was  not  required  to  keep  a  full  set  of  commercial 
books,  yet  it  was  his  dnty  to  comply  with  the  agreement  con- 
tamed  in  his  policy.     This  the  contract  required  as  a  condition 

upon  which  his  lecoyery  depended He  testified  that  he 

kept  a  'credit  or  sale*  book,  showing  all  credit  sales;  that  he 
''^  kept  a  'cotton-book/  showing  all  cash  and  goods  paid  for  cot- 
ton; and  that  he  kept  a  'cash  account/ showing  all  cash  taken  in, 
and  eopies  of  biUs  of  purchaae,  showing  all  goods  purchased. 
•  •  •  •  Appellee  testified  that  he  kept  a  merchandise  account  and- 
a  cash  account,  ....  and  it  appears  at  the  end  of  each  months 
be  entered  tiie  amount  of  purchases  during  the  month,  and  that  < 
he  kept  a  book  in  which  he  entered  each  day  his  cash  sales,  and  • 
tiiat  at  the  end  of  each  month  he  entered  ihe  aggregate  amoimt 

of  cash  received  on  his  books It  is  impossible  to  obtain 

any  correct  or  satisfactory  idea  of  the  amount  of  goods  on  hand 
and  destroyed  by  the  fire,  from  this  mode  of  bookkeeping.    For 
aught  the  books  show,  goods  of  the  value  of  four  hundred  dollars^ 
may  have  been  sold  for  forty  dollars,  as  the  items  are  not  giyen>- 

hut  only  the  aggregate  amount  of  sales The  appellee, 

haying  failed  to  keep  a  set  of  books  showing  a  record  of  cJl  busi- 
ness transacted,  including  purchases  and  sales  for  cash  or  credit^ 
as  he  undertook  to  do,  was  not  entitled  to  recoyer.''  See  in  thi» 
connection,  however,  the  case  of  Liverpool  etc.  Ins.  Co.  v.  Elling- 
ton, 94  6a.  785,  21  S.  E.  1006,  where  this  court  has  adopted  a 
more  liberal  rale  than  was  held  by  the  Arkansas  case,  supra. 

As  before  indicated,  the  point  discussed  in  the  foregoing  sub* 
stantially  controls  the  decision  of  the  case  adversely  to  the  con- 
tentions of  the  plaintiffs  in  error.  The  amendment  offered  sought 
to  set  up  a  waiver,  on  the  part  of  the  insurance  company,  of  any 
l)enefits  that  it  might  derive  from  a  noncompliance  with  the 
terms  of  the  policy  by  the  insured.  The  grounds  upon  which  it 
is  contended  that  noncompliance  with  the  terms  of  the  policy 
waa  waived  were,  that  the  company  received  from  the  insured 
within  sixty  da3rs  after  the  fire,  written  notice  of  the  fire  and 
proo&  of  loss ;  that  it  called  upon  him  to  produce  certain  invoices 
and  required  him  to  submit  to  an  examination  concerning  the 
fire;  that  it  failed  to  return  a  payment  of  his  premium  made 
after  the  fire  occurred;  that  it  put  him  to  expense  in  securing 
duplicate  invoices;  and  that  it  refused  to  pay  iiie  loss.  None  of 
these  allegations  are  su£5cient  to  constitute  a  waiver  of  noncom- 
pliance with  the  terms  of  the  iron-safe  clause.  It  was  the  dutyr 
of  the  insured,  under  his  contract  with  the  company,  to  give 
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notice  of  the  fire  and  produce  satisfactory  proofs  of  loss  and 
documentary  evidence  required  thereunder.  The  payment  of  the 
premium  was  ^**  but  the  just  compensation  due  the  company 
for  the  risk  it  had  assumed  upon  the  issuance  of  the  policy^  and 
its  acceptance  and  retention  in  no  wise  prevented  it  from  assert- 
ing its  rights  under  the  contract :  2  May  on  Insurance^  4th  ed., 
sec.  667.  Of  course  the  refusal  to  pay  the  loss,  under  the  cir- 
cumstances of  the  present  case,  is  in  no  respect  a  waiver.  In 
view  of  the  affirmative  evidence  of  the  assured  that  he  violated 
that  portion  of  his  contract  which  we  have  had  under  considera- 
tion, it  can  in  no  event  be  held  tiiat  the  refusal  of  the  amend- 
ment was  error.  In  like  manner,  the  ledger  which  was  excluded 
from  evidence  would  not,  according  to  the  plaintifiEs'  own  show- 
ing, have  benefited  their  case,  and,  regardless  of  whether  it  was 
properly  identified,  its  exclusion  was  not  erroneous. 
Judgment  affirmed. 

AU  the  justices  concur. 


A  Condition  in  a  Policy  of  fire  insurance  that  the  insured  shall 
keep  a  set  of  books  and  preserve  an  inventory,  and,  in  ease  of  a  loss, 
produce  them,  is  valid:  Sowers  v.  Mutual  Fire  Ins.  Co.,  113  Iowa, 
651,  85  N.  W.  763.  But  such  conditions  have  usually  been  accorded 
a  reasonable  interpretation  so  as  not  to  work  a  forfeiture  if  substan- 
tiallj  complied  with:  Western  Assur.  Co.  v.  McGlathery,  115  Ala. 
213,  67  Am.  St.  Bep.  26.  In  the  absence  of  an  express  stipulation 
to  the  contrary,  a  covenant  to  keep  books  will  be  construed  to  mean 
that  they  shall  be  kept  in  the  time  and  manner  usual  and  customary 
with  merchants:  Jones  v.  Southern  Ins.  Co.,  38  Fed.  19.  An  inven- 
tory which  is  merely  a  summary,  for  the  most  part,  of  the  condition 
of  the  goods,  is  held  not  sufficient:  Delaware  Ins.  Co.  v.  Monger  (Tex. 
Civ.  App.)y  74  8.  W.  792.  See,  also,  Oermania  Ins.  Co.  v.  Ashby,  112 
Ky.  303,  99  Am.  St.  Bep.  295;  Phoenix  Ins.  Co.  ▼•  Schwartz,  115 
Oa.  113,  90  Am.  St.  Bep.  98. 
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HOLMES  V.  CMSBY. 

[121  6a.  241,  48  8.  E.  934.] 

TXKirr.  A]<n>  SI«ANDEB.— Privileged  Ck>iiimiiiiicatioiis  include 
ttatements  reasonably  necessary  to  be  made,  and  made  in  good  faith, 
to  pTotect  the  interests  of  the  maker,  or  of  one  for  whom  he  is  agent, 
(p.  105.) 

IJBEIi  AND  SLANDEB—Privileged  Commnnicatioiis.— Will- 
fid  falsehoods  are  always  inconsistent  with  good  faith,  and  can  never 
constitnte  privileged  communications,     (p.  106.) 

UBEIi  OF  OOMMUMlTSf.— One  who  willfully  publishes  a 
libel  aimed  at  a  community  will  be  held  responsible  to  anyone 
whom  it  may  injure,  although  he  may  be  a  stranger  to  the  libeler. 
(p.  107.) 

IiLbuL  of  a  CIiASS.~One  who,  without  exercising  due  care 
to  ascertain  the  meaning  and  effect  of  a  writing  which  is  libelous 
of  a  class,  publishes  it  under  circumstances  where  it  would  be  con- 
strued as  applicable  to  one  or  more  persons  of  such  class,  cannot 
shield  himself  on  the  ground  of  privileged  communication,  and  that 
he  did  not  know  that  it  was  harmful,  in  its  nature,  when  the  exercise 
of  the  slightest  care  and  intelligence  would  have  demonstrated  that 
the  publication  would  be  harmful  to  some  who  were  within  the 
range  of  its  effect,     (p.  107.) 

TiTRKTi—Qnestlon  for  Jury.— If  a  publication  is  claimed  to  be 
a  libel  only  when  taken  in  connection  with  the  circumstances  of  its 
publication,  the  jury  should  be  directed  to  determine  from  the  writ- 
ing and  such  eireumstanees  whether  it  is  libelous  or  not.     (p.  107.) 

Tif  k hTi—  Question  for  Jury.—It  is  generally  a  question  for  the 
jury  whether  the  writing  complained  of  is  libelous  or  not.     (p.  107.) 

LIBEL— Borden  of  Proof— Inference  of  Malice.— It  is  incum- 
bent upon  the  plaintiff  in  a  suit  for  libel  to  prove  the  publication 
of  a  writing  which  ia  susceptible  of  being  construed  to  be  a  libel, 
and  the  law  then  immediately  raises  in  his  behalf  a  presumption 
that  he  is  innocent  of  the  charge  and  that  the  disperser  of  the  Ubel 
waa  actuated  by  malice,     (p.  108.) 

UBEL— Bvidenca  to  Bebnt  Inference  of  Malice.- Evidence, 
though  insoffieient  to  establish  good  faith  and  to  sustain  a  plea  of 
privilege,  may  still  be  of  a  character  suf&cient  to  rebut  the  inference 
af  malice  and  to  mitigate  damages,      (p.  108.) 

NEW  TBIAL—I]i8tnictioii&— Failure  of  the  court  to  explain 
ta  the  jury  the  meaning  of  technical  terms  used  in  his  instructions 
is  not  ground  for  a  new  trial  in  the  absence  of  an  appropriate  and 
timely  request  for  such  explanation,     (p.  109.) 

TBIAL.— The  Allowance  of  Leading  Qaestions.  is  within  the 
^Uaeretion  of  the  trial  judge,  especially  where  the  witness  is  ex- 
amined by  written  interrogatories,     (p.  109.) 

UBEL— Damages.- If,  in  an  action  for  libel,  the  evidence 
demands  a  finding  that  the  article  as  published  was  a  libel  upon  the 
plaintiff,  but  not  actuated  by  malice,  the  jury  are  authorized  to  miti- 
gate the  damages,  even  to  the  extent  of  reducing  them  to  a  nominal 
iUB,  but  sot  to  find  a  general  verdict  for  the  defendant,     (p.  109.) 

LIBEL — Damages. — If,  in  an   action  for  libel,  the  jury  are 
to  find  that  the  published  article  was  a  libel  upon  plain- 
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tiff,  though  not  actuated  by  malice,  and  to  mitigate  damages  ayea 
to  a  nominal  sum,  it  is  error  for  the  trial  judge  to  fail  to  instroet 
the  jury  in  reference  to  the  law  of  nominal  damages,  even  though 
there  is  no  written  request  for  such  instructions,     (pp.  109,  110.) 

The  following  is  the  publication  complained  of  as  libelous: 

"QUEEN  QUALITY. 
'^Ladies  op  Macon: 

'^We  hereby  give  notice  that  the  firm  of  Clisby  ft  lIcKay  is  onr 
only  anthorized  agent  in  Macon  for  the  sale  of  genuine  Quxbn 
Quality  shoes  under  our  guarantee.  Our  damaged  shoes  we 
sell  to  certain  dealers  und^  an  agreement  that  they  shall  be  sold 
as  imperfect  goods  ^  as  we  are  not  willing  that  damaged  or 
second  quality  shoes  of  our  make  shall  be  offered  to  the  public  as 
first  quality,  even  when  the  damage  is  not  apparent  to  the  eye. 
Those  who  buy  Queen  Quality  shoes  of  other  dealers  than  those 
designated  by  us  as  our  authorized  agents  will  have  only  them- 
selves to  blame  for  any  disappointment  or  loss  that  may  ensue. 

"THOMAS  G.  PLANT  CO.'' 

J.  Moore,  M.  W.  Harris  and  Dessau^  Harris  &  Harris,  for 
the  plaintiff. 

Steed  &  Byals  and  Lane  &  Park,  for  the  defendant. 

***  COBB,  J.  1,  2.  When  this  case  was  before  this  court  on 
a  former  occasion  it  was  said :  "That  the  publication  was  intended 
to  refer  to  the  plaintiff  cannot,  in  view  of  the  allegations  of  the 
petition,  admit  of  doubt.  If  one  reading  the  publication  knew 
that  it  referred  to  the  plaintiff,  knew  that  he  was  selling  Queen 
Quality  shoes  at  a  reduced  price,  the  inference  was  irresistible 
that  he  was  selling  damaged  goods;  and  when  this  is  coupled 
with  the  further  fact  that  the  plaintiff  had  advertised  that  his 
goods  were  perfect  and  undamaged,  the  conclusion  is  well  war- 
ranted that  the  author  of  the  publication  intended  to  charge  that 
the  plaintiff's  advertisement  was  false,  and  that  in  inserting  the 
***  advertisement  he  was  guilty  of  a  deliberate  falsehood  and  in- 
tended thereby  to  cheat  and  defraud  the  ladies  of  Macon  who 
were  likely  to  become  his  customers" :  Holmes  v.  Clisby,  118  Ga. 
823,  824,  45  S.  E.  686.  The  defendant  in  his  answer  denies 
that  the  publication  referred  to  the  plaintiff  or  was  intended  to 
refer  to  him.  He  claims  that  he  was  advised  that  certain  shoes 
manufactured  by  the  Plant  company,  but  inferior  to  thoee 
stamped  Queen  Quality,  were  sold  generally  to  the  trade  in 
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Macon  and  thronghoitt  the  country^  and  that  there  was  great 
danger  of  such  shoeB  being  confused  with  Queen  Quality  shoea^ 
in  die  sale  of  which  the  defendant  was  interested;  that  the  ad- 
vertiaement  was  furnished  him  By  the  Plant  company,  and  was 
pnbliahed  by  him  in  good  faith  to  protect  his  own  interests  as 
the  idler  of  the  Queen  Quality  shoes^  and  also  in  the  discharge 
of  tiie  private  duty  owing- to  his  principal^  the  Plant  company,  to 
proteet  its  business  interests.    If  there  were  perscms  in  Maoon, 
or  dsewhere^  who  were  selling  shoes  of  the  Plant  company,  which 
wen  imperfect  or  damaged,  as  perfect  shoes  of  the  Queen  Quality 
fliampy  then  the  defendant  had  a  right,  as  the  seller  of  the 
genuine  Queen  Quality  shoes,  and  as  the  agent  of  the  Plant  com- 
pany, to  communicate  this  fact  to  the  public.    If,  in  his  com- 
munication to  the  public,  he  used  such  words  only  as  were  ap- 
propriate and  necessary  to  accomplish  the  desired  end — that  is, 
to  place  the  public  on  notice  that  they  were  liable  to  be  deceived— 
and  the  communication  was  made  in  good  faith  in  the  belief 
that  the  statements  therein  were  true,  it  would  be  properly 
dassed  as  one  which  was  privileged  under  the  law,  and  the  de- 
fendant would  not  be  liable  to  one  who  was  engaged  .in  selling 
in  Hacon  the  genuine  Queen  Quality  shoes,  unless  it  appeared 
from  the  publication  and  the  circumstances  under  which  it  was 
made  that  what  was  stated  in  the  advertisement,  taken  in  con- 
nection with  the  circumstances,  must  have  been  intended  to  apply 
to  such  seller,  and  when  so  applied  could  have  no  other  meaning 
than  that  sudi  seller  was  selling  damaged  shoes  of  the  Plant 
company  as  perfect  Queen  Quality  shoes,  and  that  the  defendant 
knew  at  the  time  of  the  publication  that  the  shoes  sold  by  the 
plaintiff  as  Queen  Quality  shoes  were  in  fact  perfect  shoes  of 
that  brand.    If  the  communication  was  of  the  character  above 
indicated,  and  published  under  the  circumstances  referred  to, 
it  could  not  be  properly  classed  as  privileged  as  against  the 
'^  seller  of  the  genuine  Queen  Quality  shoe,  who  was  known  to 
be  such  by  the  publisher,  of  the  advertisement;  for  such  a  com- 
mimication,  under  such  circumstances,  would  contain  a  willful 
idsdiood.     Such  a  falsehood  is  always  inconsistent  with  good 
faith,  and  is  never  privileged  either  in  law  or  morals :  Etchison 
V.  Pcrgeraon,  88  Ga.  621, 16  S.  E.  680   (4).    The  plea  of  priv- 
ihge  was  good  in  substance,  although  it  may  have  be^i  subject 
to  special  demurrer.    Hence  the  court  did  not  err  in  instructing 
the  jury  in  reference  to  the  law  of  privileged  communications. 

8.  Did  the  evidence  sustain  the  plea  of  privilege?    The  de- 
fendant testified  that  he  did  not  write  the  advertisement;  that  it 
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^as  furnished  to  him  by  the  Plant  company  on  a  form  which  had 
been  used  in  Boston  and  in  a  number  of  other  places;  that  while 
he  read  it  before  he  had  it  published^  he  did  not  read  with  a  great 
deal  of  care;  that  he  presumed  it  was  simply  a  notice  of  a  change 
of  agency;  and  that  he  did  not  have  the  plaintiff  in  mind  at  the 
time  of  the  publication,  nor  was  it  the  residt  of  the  cut-price  sale 
had  by  the  plaintiff.    The  defendant  admits  that  he  knew  that 
the  plaintiff  was  selling  genuine  Queen  Quality  shoes.    The  cTi- 
dence  conclusively  shows  that  the  plaintiff  was  the  only  perscm^ 
except  the  defendant,  engaged  in  the  sale  of  these  shoes  in  Maoon. 
The  evidence  is  of  such  a  character  as  to  almost  demonstrate  with 
certainty  that  at  the  time  of  the  publication  any  one  in  Macon, 
who  had  any  information  in  reference  to  the  shoe  market^  could 
not  reach  any  other  conclusion  upon  reading  the  advertisement 
than  that  it  was  intended  to  apply  to  the  plaintiff  so  far  as  it 
referred  to  the  sale  of  Queen  Quality  shoes.    There   may  have 
been  others  in  Macon  engaged  in  the  sale  of  other  brands  of  shoes 
of  the  Plant  company's  manufacture,  but  the  plaintiff  was  the 
only  seller  of  the  genuine  Queen  Quality  shoes  that  the  advertise- 
ment could  possibly  apply  to.    But  the  defendant  in  effect  says 
that:  "The  plaintiff  was  not  in  my  mind;  I  was  not  thinking  of 
him;  I  was  not  thinking  of  his  cut-price  sale;  the  publication 
was  to  protect  my  principal  and  myself  against  those  unscrupu- 
lous persons  who  were  engaged  in  the  sale  of  damaged  shoes  as 
perfect  Queen  Quality  shoes.*'   If  the  advertisement  was  intended 
simply  as  a  notice  to  the  public  that  the  Plant  company  had 
changed  its  agents,  both  the  Plant  compaixy  and  its  agent  were 
doubly  unfortunate  in  the  language  employed  to  convey  this  in- 
formation ^^®  to  the  public,  as  well  as  the  time  when  and  the 
circumstances  under  which  this  fact  was  published.    It  cannot 
be  said,  under  the  testimony,  that  the  defendant  has  published 
about  the  plaintiff  that  which  he  knew  to  be  false,  but  under  fbe 
testimony  the  question  arises  whether,  in  not  informing  himself 
as  to  the  true  meaning  of  the  advertisement  as  applied  to  the  cir- 
cumstances under  which  it  was  to  be  published,  he  is  not  guilty 
of  such  negligence  and  such  an  utter  disregard  of  the  rights  of 
others  that  his  alleged  good  faith  would  no  more  protect  him 
than  it  would  if  he  had  made  the  publication  with  a  full  knowl- 
edge of  its  meaning  and  effect.    One  who  knowingly  discharges 
a  loaded  gun  into  a  crowd,  and  thereby  destroys  human  life,  is 
guilty  of  crime,  although  he  may  not  know  the  person  whose 
'fe  is  taken.    If  one  points  a  gun  at  a  crowd  and  does  every- 
'ng  necessary  to  discharge  it,  and  it  is  actually  discharged  and 


KoT.1904.]  Holmes  v.  Clisby.  107 

injuieB  another,  he  will  not  be  held  .blameless  alihongh  he  in 
food  iaith  believes  that  the  gun  is  not  loaded.  And  one  who 
recklesslj  handles  a  loaded  gun  under  such  circumstances  that^ 
if  discharged,  human  life  might  be  destroyed,  is  guilty  of  man- 
aliughter,  if  the  gun  is  discharged  and  another  is  killed,  although 
he  have  no  intention,  to  kill  and  no  intention  to  discharge  the 
gniL  One  who  willfully  discharges  a  libel  at  a  community  will 
he  held  responsible  to  anyone  whom  it  may  injure,  although  he 
may  be  a  stranger  to  the  libeler;  and  it  would  seem,  upon  prin- 
ciples of  common  sense  and  justice,  that  one  who,  without  exer- 
cising due  care  to  ascertain  the  meaning  and  effect  of  a  writing 
which  is  libelous  of  a  class,  publishes  it  imder  circumstances 
where  it  would  be  construed  as  applicable  to  one  or  more  persons 
of  such  class,  should  not  be  held  blameless  upon  the  plea  that  he 
did  not  know  that  it  was  harmful  in  its  nature,  when  the  exercise 
of  the  slightest  care  and  the  application  of  the  slightest  intel- 
ligence would  have  demonstrated  that  its  publication  would  be 
harmful  to  some  who  were  within  the  range  of  its  eilect.  It  is 
immaterial  "whether  he  who  disperses  a  libel  knew  anything  of 
the  contents  or  effects  of  it  or  not" :  6  Bacon's  Abridgment,  354; 
3  Gieenleaf  on  Evidence,  16th  ed.,  sec.  171.  We  do  not  think 
fbat  the  evidence,  taken  as  a  whole,  was  sufficient  to  sustain  the 
plea  of  privilege. 

4.  In  the  trial  of  an  action  for  libel  the  judge  should  instruct 
the  jury  as  to  what  constitutes  a  libel  under  the  law,  and  then 
**^  leave  to  their  determination  the  question  whether  the  lan- 
puge  of  the  writing  complained  of  is  libelous,  if  it  is  claimed 
that  the  libel  appears  upon  the  face  of  the  writing;  or,  if  claimed 
to  be  a  libel  only  when  taken  in  connection  with  the  circum- 
stances of  its  publication,  the  jury  should  be  directed  to  deter- 
i&iiie  from  the  writing  and  the  circumstances  of  its  publication 
whether  it  was  libelous.  The  general  rule  is  that  it  is  a  question 
for  the  jury  to  determine  whether  the  writing  complained  of  is 
libelous  or  not,  and  only  in  cases  where  a  crime  is  distincUy 
charged,  if  at  all,  should  the  jury  be  instructed  that  the  writing 
18  a  libd:  See  Beazley  v.  Beid,  68  Oa.  380;  Baker  v.  State,  97 
Oa.  453,  25  S.  E.  841  (7) ;  Golvard  v.  Black,  110  Oa.  646,  36 
a  E.  80. 

5.  Error  was  assigned  upon  the  following  instruction :  '^t  is 
eeseotial  to  the  existence  of  a  proof  of  a  libel  in  a  court  of  law  for 
the  evidence  to  show  tiie  falsity  of  the  libel,  the  malice  contained 
in  the  libel,  the  defamation  tending  to  injure  the  reputation  of 
the  petitioner  and  exposing  him  to  public  hatred,  contempt  or 
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ridicule,  and  the  publication  of  the  libel  itself."    It  is  insisted 
tliat  this  charge  was  erroneous,  for  the  reason  that  it  placed  upoo 
the  plaintiff  the  burden  of  proving  that  the  charge  contained  in 
the  alleged  libelous  writing  was  false,  and  that  it  was  malicioualy 
published.    If  this  instruction  can  be  so  interpreted,  of  course  it 
is  erroneous.    If  a  writing  diarges  another  with  doing  an  act 
which  is  calculated  to  expose  him  to  public  hatred,  contempt  or 
ridicule,  the  law  will  presume  that  the  charge  was  false,  becanae 
persons  are  not,  as  a  general  rule,  guilty  of  such  acts.    EepeciaUy 
would  such  a  presumption  arise  in  a  case  where  the  writing 
charged  the  oommission  of  a  crime,  the  presumption  of  innocence 
which  arises  in  such  cases  being  in  effect  a  presumption  that  the 
charge  was  false.    Men  are  presumed  to  be  innocent  of  ciiminal, 
disreputable  or  otherwise  disgraceful  conduct;  and  when  one  ia 
charged  with  such  conduct,  the  law  infers  from  the  character  of 
the  charge  that  he  who  makes  it  is  moved  by  malice  to  prefer  it. 
It  is  therefore  incumbent  upon  the  plaintiff  in  a  suit  for  libel  to 
prove  the  publication  of  a  writing  which  is  susceptible  of  being 
construed  to  be  a  libel,  and  the  law  immediately  raises  in  his 
behalf  a  presumption  that  he  is  innocent  of  the  charge  and  that 
the  disperser  of  the  libel  was  actuated  by  malice.    The  judge 
evidently  had  in  mind  the  principles  just  referred  to,  but  the 
'^^  charge  complained  of  was  not  altogether  free  from  mis- 
leading features. 

6.  The  defendant  was  permitted  to  prove  that  he  obtained  the 
advertisment  from  the  Plant  company  in  Boston,  and  that  it 
had  been  used  in  Boston  and  in  other  places;  and  was  also  p^:* 
mitted  to  prove  how  the  Plant  company  sold  Queen  Quality 
shoes  and  shoes  of  other  brands,  and  what  disposition  was  made 
of  imperfectly  made  shoes;  and  was  also  permitted  to  introduce 
the  contract  with  the  Plant  company  in  reference  to  the  sale  of 
the  Queen  Quality  shoes,  and  evidence  as  to  the  agencies  of  the 
Plant  company  in  Macon.    All  of  this  evidence  was  objected 
to  by  the  plaintiff,  upon  the  ground  that  it  was  irrelevant  and 
immaterial.    In  actions  for  libel,  while  the  law  infers  malice 
from  the  character  of  the  charge,  the  defendant  is  allowed  to  re* 
but  this  inference  by  proof ;  and  the  evidence  objected  to  waa  of 
such  a  character  as  might  have  had  some  bearing  on  this  ques* 
tion.    While  it  would  not  be  sufficient  of  itself  to  establish  good 
faith  so  as  to  discharge  the  defendant  under  his  plea  of  priv* 
ilege,  still  all  of  it  might  be  considered  on  the  question  of  malice 
and  in  mitigation  of  damages. 

Complaint  is  made  that  the  court  erred  in  failing  to  explain 
3  jury  the  expressions,  ''mitigation  of  damages,*'  and  "privi- 
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kged  eommunicatioiiB/'  eadi  of  which  occuib  a  nnmber  of  timoi 
ia  Urn  duurge.  There  was  no  request  for  an  instruction  in  refer* 
eoee  to  these  matters.  The  average  legal  mind  does  not  always 
cany  a  eoneet  idea  of  the  various  words  and  phrases  which  hare 
a  tedinkail  meaning  in  the  law.  Hence,  it  is  not  to  be  expected 
tibat  the  unprofessional  men  of  the  jury  can^  without  ezplana- 
tien,  grasp  the  meaning  of  such  expressions.  It  is  therefore  the 
better  practice  in  all  cases  for  the  judge  to  explain  to  the  jury  tbe 
menning  of  such  expressions  when  they  occur  in  his  instructions. 
Faihire  to  do  so,  however^  will  not  generally,  in  the  absence  of  a 
timely  and  appropriate  written  request,  be  a  ground  for  a  new 
trial:  See  Boberts  ▼.  State,  114  Ga.  450,  40  S.  E.  297  (3). 

8.  A  witness  for  the  defendant  was  examined  by  written  inter- 
rogatories.   The  plaintiff,  in  due  time  and  in  the  proper  manner, 
filed  written  objections  to  certain  of  the  interrogatories,  on  the 
ground  that  they  were  leading.    Notwithstanding  such  objections 
the  court  allowed  the  answers  to  be  read.    It  is  now  thoroughly 
***  settled  that  the  allowance  of  leading  questions  is  within  the 
discretion  of  the  judge;  and  especially  is  this  true  where  the  wit- 
ness is  examined  by  written  interrogatories :  See  the  remarks  of 
Judge  McCay  in  Ewing  y.  Moses,  51  Qa.  410,  419.    See,  also, 
Franks  y.  Gress  Lumber  Co.,  Ill  Ga.  87,  36  S.  E.  314;  and 
cases  cited  in  4  Enc  Dig.  Ga.  B.  455. 

9.  Under  no  view  of  the  case  does  it  seem  to  us  that  the 

defendant  was  entitled  to  a  yerdict.    The  plaintiff  was  entitled  to 

at  least  nominal  damages — that  is,  a  sum  sufficient  to  carry  the 

costs.    Whether  there  should  be  a  recovery  for  an  amount  greater 

than  this,  we  express  no  opinion.    The  defendant  admitted  the 

publication  of  the  article  complained  of.   The  evidence  demanded 

a  finding  that»  when  published  under  the  circumstances  indicated 

by  the  evidence,  the  ordinary  reader  of  the  Macon  paper,  who 

Imew  that  the  plaintiff  was  engaged  in  the  sale  of  Queen  Quality 

shoes,  and  was  the  only  dealer  interested  in  the  sale  of  such  shoes, 

eiceji  the  defendant,  would  at  once  reach  the  conclusion,  not 

only  that  the  article  referred  to  the  plaintiff,  but  that  it  was 

intended  to  charge  him  with  selling  defective  shoes  as  perfect 

ihoes  of  the  Queen  Quality  brand.    In  other  words,  the  evidenee 

demanded  a  finding  that  tiie  article,  published  under  the  circum* 

ttnioes  ezitting  at  the  time  of  the  publication,  was  a  libel,  and 

vn  a  libel  upon  the  plaintiff.   The  evidence  authorized  a  finding 

fiist  the  defendant  was  not  actuated  by  malice.    Under  such 

oitomstances,  the  jury  were  authorized  to  mitigate  the  damages, 

ffoi  is  file  extent  of  reducing  them  to  a  mere  nominal  sum ;  but 

ftsr  vere  not  authorized  to  find  a  general  verdict  for  the  defend* 
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ant,  for  fhe  reason  that  the  only  plea  upon  which  audi  a  yerdiol 
would  have  been  warranted  was  a  plea  of  privilege^  and  the  proof 
failed  to  establish  this  plea.  It  was  error  for  the  judge  to  fail  toh 
instruct  the  jury  in  reference  to  the  law  of  nominal  damage^ 
even  though  there  was  no  written  request  for  such  an  instruction* 

The  foregoing  part  of  this  opinion  disposes  of  all  the  questions 
which  require  any  elaborate  discussion.  There  was  no  error  ia 
allowing  the  defendant  to  show  by  a  witness  who  was  in  the  em- 
ployment of  the  Plant  company^  what  was  the  meaning  in* 
tended  to  be  oonyeyed  by  the  use  of  the  expressions,  ^'as  damaged 
shoes**  and  ^'imperf  ect  goods/'  which  appear  in  the  libelous  pub- 
lication. The  reference  by  the  judge  in  his  charge  to  an  admis- 
sion ^'^  in  the  petition  in  favor  of  Clisby  was  evidently  an  in- 
advertence^ as  there  was  no  such  admission.  The  code  declares 
that  in  a  suit  for  libel  malice  '^is  inferred'*  from  the  character 
of  the  charge :  Civ.  Code^  sec.  3833.  The  judge  in  his  instruc- 
tions said  malice  '%ay  be  inferred."  This  was  an  inaccuracy 
and  was  possibly  harmless,  but  the  better  rule  would  be  to  follow 
the  exact  language  of  the  code.  Complaint  was  also  made  of 
other  portions  of  the  charge,  which  are  not  necessary  to  be  re- 
ferred to.  While  some  of  them  might  be  subject  to  the  criticism 
that  they  were  misleading,  none  of  them  contain  errors  of  such 
a  character  as  to  require  a  reversal.  On  another  trial  the  judge 
will  no  doubt  relieve  the  charge  of  all  such  portions  aa  may  be 
subject  to  criticism. 

Judgment  reversed. 

All  the  justices  concur. 
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X.    Scope  of  Note. 

In  this  note  we  shall  consider  onlj  the  later  eases  on  the  snbjeet 
<ff  this  note,  since  the  earlier  cases  were  considered  in  the  exhaustlTa 
noto  on  ''Newspaper  Libels/'  attached  to  McAllister  ▼.  Detroit 
Tree  Press  Co.,  15  Am.  St.  Eep.  333-369.  We  shall  not  consider  cases 
involving  actions  for  slander,  except  incidentallj.  Nor  shall  we 
•eonsider  the  subject  of  privileged  communications  as  applied  in  prose- 
<eution8  for  criminal  libel.  Inasmuch  as  manj  of  the  cases  seem  to 
hold  that  criticism,  when  strictly  within  the  bounds  of  legitimate 
-eriticism,  does  not  constitute  libel,  we  shall  not  enter  into  a  discus- 
sion of  the  application  of  the  doctrine  of  privilege  in  such  eases 
-except  in  so  far  as  the  subject  appears  to  be  germane  to  a  proper 
vnderstanding  of  the  subject  of  this  note. 

XL    Definition  of  PriTileged 

a.  In  CtoneraL— In  the  leading  English  case  of  Wright  ▼.  Wood- 
^te,  2  Gromp.  M.  ft  B.  573,  the  court  observed:  "The  proper  mean- 
ing of  a  privileged  communication  is  only  this:  that  the  occasion 
-on  which  the  communication  was  made  rebuts  the  inference  prima 
facie  arising  from  a  statement  prejudicial  to  the  character  of  the 
plaintiff,  and  puts  it  upon  him  to  prove  that  there  was  malice  in 
fact— that  the  defendant  was  actuated  by  motives  of  personal  spite 
^r  ill-will,  independent  of  the  occasion  on  which  the  communication 
was  made  "  This  definition  has  been  quoted  approvingly  in  Morse 
T.  Times-Republican  Ptg.  Co.  (Iowa),  100  N.  W.  867;  Nichols  ▼. 
Eaton,  110  Iowa,  509,  80  Am.  St.  Bep.  319,  81  N.  W.  792,  47  L.  B.  A. 
483;  Bacon  v.  Michigan  Cent.  B.  B.,  66  Mich.  166,  33  S.  W.  181.  Soe^ 
also,  Bothholz  v.  Dunkle,  53  N.  J.  L.  438,  26  Am.  St.  Bep.  432,  22  Atl. 
193,  13  L.  B.  A.  655,  to  the  same  effect.  And  in  Conroy  v.  Pittsburgh 
Times,  139  Pa.  St.  334,  23  Am.  St.  Bep.  188,  21  AtL  154,  11  L.  B.  A. 
725,  the  court  said:  "A  privileged  occasion  is  defined  as  made  upon 
«  proper  occasion  from  a  proper  motive  and  based  upon  reasonable 
or  probable  cause:  Briggs  v.  Garrett,  111  Pa.  St.  404^  414,  56  Am. 
Bep.  274,  2  Atl.  513.  Perhaps  there  ought  also  to  be  added  that  it 
should  be  made  in  a  proper  manner;  for  if  the  manner  be  improper 
the  privilege  is  lost."  The  Minnesota  court  in  Hebner  ▼.  Great 
Northern  By.,  78  Minn.  289,  79  Am.  St.  Bep.  387,  80  N.  W.  1128, 
■also  observed  that  in  order  to  be  privileged,  a  communication  mast 
t)e  made  upon  a  proper  occasion,  from  a  proper  motive,  and  must  be 
based  nx>on  reasonable  or  probable  cause,  and  cited  Missouri  Pac. 
By.  V.  Bichmond,  73  Tex.  568,  15  Am.  St.  Bep.  794,  11  S.  W.  555,  4 
L.  B.  A.  280;  Bacon  v.  Michigan  Gent.  B.  B.,  66  Mich.  166,  33  N.  W. 
181.  Most  of  the  cases  which  discuss  what  constitutes  a  privileged 
communication  are  cases  involving  a  qualified  privilege,  and  very 
often  in  their  observations  on  the  subject  omit  to  consider  the  eifeet 
■of  an  absolute  privilege.  We  will  discuss  the  effect  of  absolute 
«nd  qualified  privileges  later  on.    In  many  of  the  states,  statutes 
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kKf%  Iwfift  enacted  modifying  the  law  of  libel  with  a  view  to  enlarge 
iig  the  eirenmfltaneeB  under  which  newspapers  may  either  wholly 
«Map6  liability  or  may  diminish  the  amount  of  damages  otherwise 
neoTcrsUe:  See  monographic  note  to  McAllister  ▼.  Detroit  Free 
PtesB  Co^  15  Am.  8t.  Bep.  346.  The  great  underlying  principle  upon 
which  the  doctrine  of  priTilege  is  based  is  that  of  public  policy: 
Baeott  T.  Michigan  Cent.  B.  B.,  66  Mich.  166,  33  N.  W.  181;  Bourre- 
•eaa  t.  Detroit  etc  Go^  63  Mich.  425^  6  Am.  8t.  Bep.  320,  30  N.  W. 
370. 

h.  Absoliite  and  Conditional  or  Qualified  Privilege.— Libelous  state- 
ments which  are  of  a  privileged  character  are  said  to  be  either 
tbeolutely  privileged  or  conditionally  privileged.  The  term  ''quali- 
fiedly  privileged"  being,  however,  more  frequently  used  as  synony- 
mous with  the  term  '' conditionally  privileged":  Googler  v.  Bhodes, 
38  Pla.  240,  56  Am.  St.  Bep.  170,  21  South.  109.  An  absolutely  priv- 
ileged communication  is  one  in  respect  to  which,  by  reason  of  the 
occasion  on  which  it  is  made,  no  remedy  can  be  had  in  a  civil  action, 
whereas,  a  conditional  or  qualified  communication  is  one  which  only 
fsnuohes  a  prima  facie  lawful  excuse  for  the  making  of  it:  Gooley 
V.  Galyon,  109  Tenn.  1,  97  Am.  St.  Bep.  823,  70  a  W.  607,  60  L.  B.  A. 
139.  The  class  of  libelous  statements  which  are  absolutely  privileged 
is  very  limited,  but  the  class  of  statements  which  are  qualifiedly 
privileged  is  quite  large. 

UL   JHsUiiction  Between  Pri¥ilege»  OriUcini  and  Jnstlficatlon. 

la  the  leading  English  ease  of  Merivale  v.  Carson,  20  Q.  B.  Div. 
275,  the  conrty  in  drawing  the  distinction  between  privilege  and  erit- 
ieisBi,  said:  ''A  privileged  occasion  is  one  on  which  the  privileged 
person  is  entitled  to  do  something  which  no  one  who  l8  not  within 
the  privilege  is  entitled  te  do  en  that  oeeasion.  A  person  in  such  a 
peaition  may  say  or  write  about  another  person  things  which  no  o^er 
pefson  in  the  kingdom  can  be  allowed  to  say  or  write.  But  in  the 
esse  of  a  criticism  npon  a  published  work,  every  person  in  the  king- 
dom b  entitled  to  do,  and  is  forbidden  to  do  exactly  the  same  things, 
sad  therefore  the  oeeasion  is  not  privfleged."  So,  also,  in  another 
ksding  Bng^h  ease,  that  of  Campbell  ▼.  Spottie^oodo,  S  Best  ft  8. 
7i9,  it  was  observed  that  the  tenn  ''privileged"  is  often  used  loosely 
with  refwenee  te  imputations  Which  may  or  may  not  exceed  the 
limits  ef  eritieiam  or  comment.  The  court  held  that  if  the  alleged 
libelens  words  are  within  the  range  of  fair  comment  or  criticism 
ttey  de  net  constitute  a  libel.  In  Belknap  ▼.  BaU,  88  Mich.  683,  21 
Am.  St.  Bep.  622,  47  N.  W.  674,  11  L.  B.  A.  72,  it  was  held  that 
criticism  is  discursive,  or,  as  applicable  in  libel  cases,  a  censure  of 
the  conduct,  character  or  utterances  of  the  person  criticised.  In 
Bearce  t.  Bass,  88  Me.  521,  51  Am.  St.  Bep.  446,  34  Atl.  411,  the  court 
dmerved:  ''It  is  sometimes  said  that  fair  and  honest  criticism  in 
Sttttcrs  of  public  concern  is  privileged.  But  this  is  not  true  in  m 
Ail  St  Bep.,  YoL  104—8 
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legal  sense.  The  distinetion  bet^en  fair  and  reasonable  comment 
and  criticism  and  privileged  oomtnunieations  is  this:  That  in  the 
latter  ease  the  words  may  be  defamatory,  but  the  defamation  is  «z« 
eused  or  justified  by  reason  of  the  occasion;  while  in  tha  former 
ease  the  words  are  not  defamatory  of  the  plaintiff,  and  hence  not 
libelous~the  stricture  or  criticism  is  not  upon  the  person  himaelf^ 
but  upon  his  work.  So  long,  therefore,  as  the  criticism  is  confined 
to  his  work,  and  does  not  attack  the  moral  character  or  professional 
integrity  of  the  individual,  and  is  fair  and  reasonable,  there  is  no 
libel  because  there  is  no  defamation  of  the  man  himself.  But  ^w^hea 
the  comment  or  criticism  of  the -man's  work  becomes  an  attack  on  kin 
private  or  business  character,  then  the  element  of  malice  comes  in 
and  stamps  the  language  as  libelous.''  The  recent  case  of  Triggs  ▼• 
Bun  etc.  Assn.,  179  N.  Y.  155,  103  Am.  St.  Bep.  841,  71  N.  £.  739, 
66  L.  B.  A.  612,  illustrates  very  clearly  the  difference  between  crit- 
icism, jests  and  defamation.  Many  cases,  however,  may  be  found 
in  which  it  is  stated  that  the  criticism  or  comment,  which  amounted 
to  a  libelous  statement,  was  privileged,  but  an  examination  of  those 
cases  will  disclose  that  the  privilege  arose  by  virtue  of  the  occasion 
or  circumstances  under  which  the  criticism  or  comment  was  pub- 
lished. In  Cherry  v.  Des  Moines  Leader,  114  Iowa,  298,  89  Am.  St. 
Bep.  365,  86  N.  W.  323,  54  L.  B.  A.  855,  which  arose  over  a  very 
sarcastic  criticism  of  a  public  performance,  the  court  observed: 
"That  it  was  published  of  and  concerning  plaintiff  in  her  role  as 
a  public  performer  scarcely  admits  of  doubt,  and  it  is  well  settled 
that  the  editor  of  a  newspaper  has  the  right  to  freely  criticise  any 
and  every  kind  of  public  performance,  provided  that  in  so  doin^  ke 
is  not  actuated  by  malice.  In  other  words,  the  article  was  quali- 
fiedly  privileged:  Gott  v.  Pulsifer,  122  Mass.  238,  23  Am.  Bep.  322; 
Fry  V.  Bennett,  28  N.  T.  324;  Shurtleff  v.  Stevens,  61  Vt,  601,  31 
Am.  Bep.  698;  Dooling  v.  Budget  Publishing  Co.,  144  Mass.  258,  59 
Am.  Bep.  83,  10  N.  E.  809.  The  occasion  was  such  that  the  pre- 
sumption of  malice  arising  from  the  publication  is  rebutted,  and 
plaintiff,  in  order  to  recover,  must  prove  actual  malice." 

Although  the  decisions  quite  frequently  speak  of  criticism  and 
comment  as  being  privileged,  it  would  seem  that  the  true  rule  in 
chat  respect  is  this,  namely,  that  if  the  alleged  libelous  criticism 
and  comment  is  fair  and  reasonable,  then  the  alleged  libelous  state- 
ment is  not  in  fact  libelous,  and  consequently  the  question  whether 
they  are  privileged  is  immaterial,  but  if  the  alleged  libelous  state- 
ment exceeds  the  bounds  of  fair  and  reasonable  criticism  or  com- 
ment, it  then  becomes  libelous,  and  in  that  event  the  occasion  and 
circumstances  under  which  it  was  published  becomes  material  in 
determining  whether  it  was  privileged  in  the  same  manner  that  the 
occasion  and  circumstances  are  material  in  determining  the  privileged 
character  of  any  other  libelous  statement.  In  other  words,  a  state- 
ment which  exceeds  the  bounds  of  legitimate  criticism  may  on  some 


Not.  1901]  Holmes  v.  Clisbt.  115 

•eetooia  and  nnder  some  eireumBtanees  beeoxne  a  privileged  libeloua 
ititaiiiit,  while  if  m&de  on  a  diiferent  oGeasion  or  under  different 
dreoBitaBees  it  would  be  a  libeloni  statement,  but  without  being  a 
privileged  libeloua  atatement.  But  it  would  also  seem  that  a  state- 
Mit  which  ia  strictly  eriticiam  or  eomment  does  not  need  to  have 
tka  beDeilt  of  privilege  attached  to  it,  for  the  reason  that  the  state- 
BiBt  under  such  circumstances  is  not  libelous,  and,  not  being  libel- 
9Ui  does  not  need  tbe  benefit  of  privilege  to  save  its  author  from 
ttj  legal  liability   for   its   publication. 

Jutiiication,  aa  applied  to  the  law  of  libel  and  slander,  does  not 
iaplj  that  something  has  been  done  which  is  privileged  or  excused 
en  ueount  of  some  duty  owing  by  the  publisher  to  the  public  or  to 
the  peiBon  to  whom  the  publication  was  made:  See  monographic  note 
to  Kixtherf  ord  t.  Paddock,  91  Am.  St.  Bep.  286. 

IV.    KecesBlty  for  Statement  to  be  Free  ftom  Malice, 

The  doctrine  of  privilege  does  not  apply  to  a  libelous  statement 

OB  a  qualiliedly  privileged  occasion  if  the  making  of  the  statement 

was  actuated  by  malice:  Dennehy  v.  O'Connell,  66  Conn.  175,  33  AtU 

d20;  Central  of  Georgia  By.  .v.  Sheftall,  118  0a.  865,  45  S.  E.  687; 

Cocker  V.  Bhodes,  38  fla.  240,  56  Anu  St.  Bep.  170,  21  South.  109; 

Wharton  v.  Wright,  80  IlL  App.  343;  Hollenbeck  v.  Bistine,  105  Iowa,. 

488,  67  Am.  St.  Bep.  306,  75  N.  W.  855;  Gardemal  v.  McWilliams, 

43  I^a.  454,  26  Am.  St.  Bep.  195,  9  South.  106;  Martin  v.  Paine,  6» 

Minn.  482,  72  N.  W.  450;  Alabama  etc.  "Bj,  Co.  v.  Brooks,  69  Miss; 

168,  SO  Am.  St.  Bep.  528,  13  South.  847;  Hamilton  v.  Eno,  81  N.  Y. 

116;   Melntyre  v.  Weinert^  195  Pa.  St.  52,  45  Atl.  666;  Cranfill  v. 

Hayden  (Tex.),  80  &  W.  609.    In  Smedley  v.  Soule,  125  Mich.  192, 

84  N.  W.  63,  it  was  said  where  defendants  admit  that  they  have 

fonndation  whatever  for  the  publication  of  the  libelous  matter 

d  no  reason  to  believe  it  to  be  true,  the  rule  of  privilege  does  not 
obtain.  And  in  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  13  Am.  St.  Bep. 
768,  9  S.  W.  753,  2  L.  B.  A.  405,  it  was  said  that  a  privileged  pub- 
iieation  is  actionable  only  when  express  malice  is  shown  to  have 
•instipted  it,  or  such  gross  disregard  of  the  rights  of  the  person 
injured  as  is  equivalent  to  malice  in  fact. 

But  on  the  question  whether  liability  attaches  to  a  libelous  state- 

■sent   made  on  an  absolutely  privileged    occasion,  the  authorities, 

strange  to  say,  are  not  harmonious.    It  would  seem  that  from  the 

'very  fact  that  any  occasion  eould  be  termed  such  a  one  as  to  be  an 

occasion  of  absolute  privilege  would  indicate  that  there  could  be  no 

qjBeotioa  abont  the  freedom  from  liability  for  words  published  on 

■Beh  aa  occasion,  even  though  actuated  by  malice.    The  courts,  how* 

ever,  are  very  loath  to  hold  any  occasion  to  be  one  of  absolute  priv- 

llega    A  thorough  examination  of  the  cases  holding  that  express 

m^Uf^  may  be  shown,  even  where  the  occasion  is  one  of  absolute 

prirUege,  will  show  that  the  occasion  at  bar  was  one  which  was  not 
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•trietlj  an  abeolutelj  privileged  occasion,  or  that  the  tibeloua  lam- 
guage  was  not  material  or  pertinent  to  the  occasion.  ProbaUj  th« 
-weight  of  anthoritj  sustains  the  role  that  it  is  immaterial  whether 
the  person  making  the  libelous  statement  was  actuated  by  malice  if 
the  occasion  was  one  of  absolute  privilege:  See  Wharton  ▼.  Wright, 
30  IlL  App.  343;  Gardemal  v.  McWilliams,  43  La.  Ann.  454,  26  Am. 
St.  Bep.  195,  9  South.  106;  Finlej  v.  Steele,  159  Mo.  304,  60  &  W. 
108,  52  L.  B.  A.  852;  Nissen  v.  Cramer,  104  N.  G.  574,  10  &  K  676^ 
6  L.  B.  A.  780;  GranfiU  v.  Hayden  (Tex.),  80  S.  W.  609;  Bunge  ▼. 
FrankUn,  72  Tez.  585,  13  Am.  St.  Bep.  833,  10  B.  W.  721,  3  L.  B.  A. 
417;  Johnson  v.  Brown,  13  W.  Ya.  71.  In  the  last  two  cases,  the 
authorities  pro  and  con  on  this  question  are  very  exhaustively  and 
ably  reviewed.  But  a  respectable  number  of  authorities  seem  to  hold 
to  the  view  that  proof  of  esqpress  malice  in  making  of  any  libelous 
statement  will  render  the  publisher  liable:  See  as  tending  to  sustain 
this  view  the  following  cases:  White  v.  NiehoUs,  3  How.  (U.  S.) 
266,  11  L.  ed.  591;  Comfort  v.  Young,  100  Iowa,  629,  69  N.  W.  1032; 
Maurice  v.  Worden,  54  Md.  255,  39  Am.  Bep.  388;  Eviston  v.  Cramer, 
47  Wis.  662,  3  N.  W.  394.  In  McGaw  ▼.  Hamilton,  184  Pa.  St.  108, 
63  Am.  St.  Bep.  786,  39  Atl.  4,  in  a  slander  case,  it  was  held  that  a 
member  of  a  legislative  body  cannot  take  advantage  of  his  official 
position  to  give  expression  to  private  slanders  against  others  and 
their  claim  that  his  words  are  privileged.  The  case  of  White  ▼. 
NichoUs,  3  How.  (U.  S.)  266,  11  L.  ed.  591,  is  the  leading  case  hold- 
ing the  view  which  practically  amounts  to  a  denial  of  an  absolute 
privilege.  Although  White  v.  Nicholls  is  not  generally  regarded  as 
overruled,  its  weight  would  seem  to  have  been  seriously  weakened 
by  the  case  of  Yogel  v.  aruas,  110  U.  8.  815,  4  Sup.  Ct.  Bep.  12,  28 
L.  ed.  160,  which  was  a  suit  for  damages  for  words  uttered  to  a 
prosecuting  attorney  with  a  view  to  prosecuting  the  plaintiff  for 
larceny.  The  court,  after  adverting  to  the  statutory  provisions  au- 
thorizing the  prosecuting  attorney  to  *' commence  and  prosecute" 
such  actions,  said:  '^  Under  this  provision  it  was  the  province  and  the 
privilege  of  any  person  who  knew  of  facts  tending  to  show  the  com- 
mission of  a  crime  to  lay  those  facts  before  ths  pnbHe  officer,  whose 
duty  it  was  to  commence  a  prosecution  for  crime.  Public  policy  will 
protect  all  such  communications,  absolutely,  and  without  reference 
to  the  motive  or  intent  of  the  informer  or  the  question  ef  probable 
«ause;  the  ground  being  that  greater  mischief  will  probably  remit 
from  requiring  or  permitting  them  to  be  disclosed  than  from  whc^y 
rejecting  them." 

It  might  also  be  observed  with  respect  to  the  ease  of  White  t. 
Nicholls,  which  was  an  action  of  libel  for  defamatory  words  eom- 
tained  in  a  petition  addressed  to  the  President  of  the  United  States, 
Asking  for  the  removal  of  the  plaintiff  from  the  office  of  eolleetor 
<of  customs,  that  the  presentation  of  a  petition  of  that  character  did 
not  create  an  occasion  which  would  generally  be  regarded  as  aa 
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•bmAMj  privileged  oeeaaion,  but  merely  &n  oceaeion  which  would 
U  qaaUfiedljr  priTileged.  Henee  it  might  be  said  that  it  would  have 
bMi  RffieieBt  if  the  conrt  had  merely  decided  that  the  occasion  in 
tktt  esse  wis  net  an  absolutely  privileged  occasion:  See  subsequent 
JwrtioB  of  this  note  for  a  discussion  of  the  question  with  respect  to 
jididal  proceedings. 

V.  Who  Determines  Wlietber  Statement  is  Privileged. 

Metier  the  publication  is  or  is  not  privileged  by  reason  of  the 

owMion  is  a  question  of  law  for  the  court  alone,  where  there  is  no 

dispute  ss  to  the  circumstances  under  which  it  was  made:  Nichols 

r,  EatOD,  110  Iowa,  509,  80  Am.  St.  Bep.  319,  81  N.  W.  792,  47  L.  B. 

A.  483;  Sullivan  v.  Strathan-Hutton-Evans  Com.  Co.,  152  Mo.  268,  53 

8.  W.  912,  47  L.  B.  A.  859;  Briggs  v.  Garrett,  111  Pa.  St.  404,  56  Am. 

^P-  27i,  2  AtL  513j  Bamsey  v.  Cheek,  109  N.  C.  270,  13  S.  E.  775. 

Is  Hamilton  v.  Eno,  81  N.  Y.  116,  it  was  said  that  it  is  for  the  court 

to  detemiiBe  whether  the  subject  matter  to  which  the  libel  relates, 

tke  interest  of  the  author  in  it,  or  his  relations  to  it,  are  such  as 

to  fnniish  an  excuse,  but  the  question  of  good  faith,  belief  in  the 

troth  of  the  statement  and  the  existence  of   actual   malice   remains 

for  the  jury.    In  this  connection  see,  also,  Cotulla  y,  Kerr,  74  Tex. 

W,  15  Am.  St.  Bep.  819,    11  a  W.  1058;  Byam  v.  Collins,  111  N.  Y. 

143^  7  Am.  St.  Bep.  726,  19  N.  E,  75,  2  L.  B.  A.  129,  and  note  to 

8taU  T.  Byphrett,  18  Am.  St.  Bep.  625. 

VI.    le^ps  of  PrivUsgs. 

^ndgs  Taft  in  Post  Pub.  Co.  ▼.  Hallam^  59  Fed.  530,  obserred  that: 
'The  existenee  auid  extent  of  privilege  in  communications  are  detsr- 
Aifted  by  balaneing  the  needs  and  good  of  society  against  the  right 
of  an  individual  to  enjoy  a  good  reputation  when  he  has  done  noth- 
ng  whieh  ought  to  injure  it.  The  privilege  should  always  cease 
^here  the  sacrifice  of  the  individual  right  becomes  so  great  that 
the  public  good  to  be  derived  from  it  is  outweighed."  In  accord- 
uee  with  this  rule  it  was  held  in  TiUinghast  v.  McLeod,  17  B.  I. 
M,  21  AtL  345,  that  statements  made  in  protection  of  defendant's 
^terests  could  not  go  beyond  what  is  required  to  protect  his  In- 
terests. 80y  also,  in  Sullivan  t.  Strathan-Hutton-Evans  Com.  Co^ 
162  Ko.  268,  53  &  W.  912,  47  L.  B.  A.  859,  it  was  held  that  state- 
■eots  made  to  protect  business  interests  are  privileged  only  with 
n^wet  to  BO  much  thereof  as  relates  to  matters  relevant  to  the 
business  transaction  under  consideration.  In  Merchants'  Ins.  Co.  v. 
Backner,  98  Fed.  222,  the  court  held  that  charges  against  a  third 
person,  not  necessary  to  a  statement  of  defendant's  position  in  re- 
gard to  the  business  to  which  the  letter  was  a  reply,  were  not  privi- 
leged. But  in  Nichols  v.  Eaton,  110  Iowa,  509,  80  Am.  St.  Bep.  319, 
81  N.  W.  792,  47  L.  B.  A.  483,  the  court  said  thst  if  the  occasion 
was  privileged  and  the  statements  were  about  a  matter  in  which 
hoth  parties  have  an  interest,  an  excess  of  privilege  is  material  only 
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as  bearing  upon  the  question  of  malice  in  fact  and  that  tlie  jury 
could  find  the  existence  of  such  malice  from  the  very  language  itself: 
See,  also,  Neeb  ▼.  Hope,  111  Pa.  St.  145,  2  Atl.  568,  and  Jackson 
▼.  Pittsburgh  Times,  152  Pa.  St.  406,  34  Am.  St.  Bep.  659,  25  AtL 
613. 

In  Smith  ▼.  Smith,  73  Mich.  445,  16  Am.  St.  Bep.  594,  41  N.  W. 
499,  3  L.  B.  A.  52,  it  was  held  that  the  privilege  attaching  to  a  state- 
ment may  be  lost  if  the  extent  of  its  publication  be  excessive:  See, 
also,  Buckstaff  v.  Hicks,  94  Wis.  34,  59  Am.  St.  Bep.  853,  68  N.  W. 
403;  Knapp  &  Co.  ▼.  Campbell,  14  Tex.  Civ.  App.  208,  36  S.  W.  765; 
Hunt  V.  Bennett,  19  N.  Y.  173.  But  in  Mortens  v.  Bee  Pub.  Co. 
(Neb.),  99  N.  W.  847,  it  was  held  where  a  communication  is  privi« 
leged  it  does  not  lose  its  privileged  character  by  incidentally  com- 
ing to  the  attention  of  others  than  those  for  whom  it  was  intended. 

While  a  newspaper  has  the  right  to  publish  fair  comments  and 
criticisms  on  matters  of  public  concern,  it  will  not,  as  a  rule,  be  pro- 
tected if  it  goes  further  than  the  occasion  warrants:  Cooke  v.  O'Mal- 
ley,  109  La.  382,  33  South.  377.  And  in  Morse  v.  Times-Bepublican 
Ptg.  Co.  (Iowa),  100  N.  W.  867,  the  court  observed:  *'It  is  well  es- 
tablished that  it  is  no  defense  in  this  class  of  cases  to  show  that 
the  defendant's  publication  was  fbrst  made  by  another  person  or 
newspaper  and  was  simply  copied  with  proper  credit.  Such  fact, 
under  some  circumstances,  may  be  considered  in  mitigation  of  dam- 
age, if  pleaded  for  that  purpose,  but  is  never  a  bar  to  plaintiff's  ac- 
tion''; citing  McDonald  v.  Woodruff,  2  Dill.  244,  Fed.  Cas.  No.  8770; 
Atkinson  v.  Detroit  Free  Press,  46  Mich.  341,  9  N.  W.  501;  Clark- 
son  V.  McCarty,  5  Blackf.  (Ind.)  574;  Hotchkiss  v.  Oliphant,  2 
Hill,  510;  Sans  v.  Joerris,  14  Wis.  663;  Davis  v.  Sladden,  17  Or.  259, 
21  Pac.  140;  De  Crespigny  v.  Wellesley,  5  Bing.  392. 

VIL    Waiver  of  Privilege. 

Where  a  libelous  letter,  which  was  privileged  because  written  con- 
cerning church  matters  of  common  interest,  stated  that  the  addressee 
might  read  it  to  all  whom  he  desired,  the  writer  thereby  waives  his 
claim  of  privilege  arising  from  the  occasion:  Coles  v.  Thompson,  7 
Tex.  Civ.  App.  666,  27  S.  W.  46.  In  this  connection  see,  also,  Bauseh 
¥•  Anderson,  75  HI.  App.  526. 

Vin.  General  Effect  Where  Statement  is  Priyileged. 
Ordinarily,  proof  of  a  defamatory  publication  makes  out  a  prima 
facie  case  of  malice  against  the  author,  but  the  doctrine  of  privi- 
lege operates  to  change  the  ordinary  rule  to  the  extent  that  it  re- 
moves the  presumption  of  malice  and  makes  it  incumbent  on  the 
party  complaining  of  the  publication  to  show  malice.  The  malice, 
may,  however,  as  a  general  rule,  be  shown  by  the  phraseology  of  the 
written  matter  constituting  the  libel  or  by  extrinsic  facts  from  which 
malice  may  be  inferred:  Morse  v.  Times-Bepublican  Ptg.  Co.  (Iowa) 
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IMH.  W.  867^  liicliolB  ▼.  Eaton,  110  Iowa,  509,  80  Am.  St.  Bep. 
Stt,ftl  K.  W.  702,  47  Lk  B.  A«  483;  Hebner  ▼.  Great  Northern  B7. 
Oa,  78  ICim.  289,  79  Am.  St.  Bep.  387,  80  N.  W.  1128;  Lander  ▼. 
Jqm  (N.  Bak.),  101  N.  W.  907.  In  Conroy  v.  Pittsburgh  Times,  189 
Pi.  8t.  334,  23  Am.  St.  Bep.  188,  21  AtL  154,  11  L.  B.  A.  725,  the 
MBit  remarked  that  probably  the  correct  statement  of  the  rule  was 
that  where  tbe  statement  was  qnalifiedlj  privileged,  there  was  no 
prfasa  faeie  preaenee  of  malice  from  the  publication* 

"With  respect  to  eases  where  the  occasion  is  one  which  is  termed 
sa  absolntely  privileged  occasion,  the  better  rule  seems  to  be  that 
tte  defendant  cannot  be  held  liable  regardless  of  his  malice  or  good 
futh  in  publishing  the  libelons  statement:  Bonge  v.  Franklin,  72 
Tsz.  585,  13  Am.  St.  Bep.  833,  10  a  W.  721,  3  L.  B.  A.  417;  Gar- 
desud  y.  Me'Vraiiams,  43  La.  Ann.  454,  26  Am.  St.  Bep.  195,  9  South. 
108.  See,  also,  the  discussion  of  this  subject  in  connection  with  the 
effect  of  malice  in  subdivision  IY»  For  iUustrative  cases  on  the 
aabjeet,  see  subdivision  JL 

VL    Effect  Where  Statement  Is  a  Willfol  Falsehood. 

The  principal  case  (Holmes  v.  Clisby)  states  the  rule  to  be  that 
m  willful  falsehood  cannot  be  uttered  in  good  faith,  and  hence  such 
m  statement  cannot  be  the  subject  of  a  privileged  communication* 
In  Belknap  v.  Ball,  83  Mich.  583,  21  Am.  St.  Bep.  622,  47  N.  W.  674, 
11  Ijw  B.  A.  72,  the  court  said:  "Publication  of  falsehoods  are  never 
privileged.  No  public  interest  can  be  subserved  by  their  publication 
and  circulation.  If  statements,  though  false,  are  published  in  good 
faith  and  with  an  honest  belief  in  their  truth,  the  damages  may 
ba  reduced  to  a  minimum. '^  See,  also,  Briggs  v.  Oarrett,  111  Pa* 
St.  404,  56  Am.  Bep.  274,  2  Atl.  513,  Mertens  v.  Bee  Pub.  Co.  (Neb.), 
S0  K.  W.  847,  and  Smith  v.  Smith,  73  Mich.  445,  16  Am.  St.  Bep.  594^ 
41  N.  W.  499,  3  L.  B.  A.  52,  to  the  same  effect. 

X.    Application  of  the  Doetrlna  of  Prlyilega. 

■k    Statements  B^latiTe  to  Ooyemmental  Affairs. 

1.   Statements  by  Persons  Oeenpylag  Ofllelal  Posltioiii. 

A.  Msmben  of  Judiciary.— The  court  In  Bice  ▼.  Coolidge,  121 
Haas.  393,  23  Am.  Bep.  279,  said:  ''It  seems  to  be  settled  by  the 
ISagiish  authorities  that  judges,  counsel,  parties  and  witnesses  are 
mbaolntely  exempted  from  liability  to  an  action  for  defamatory  words 
jmblished  in  the  course  of  judicial  proceedings:  Henderson  v.  Broom- 
head,  4  Hurl.  4  N.  569;  Bevis  v.  Smith,  18  Com.  B.  126;  Dawkins  v. 
Bokeby,  L.  B.  8  Q.  B.  255,  and  cases  cited;  affirmed  in  L.  B.  7  H. 
1m  744;  Seaman  v.  Netherclift,  1  C.  P.  Div.  540.  The  same  doctrine 
is  generally  held  in  the  American  courts,  with  the  qualification,  as 
to  parties,  counsel  and  witnesses,  that  in  order  to  be  privileged,  their 
statements  made  in  the  course  of  an  action  must  be  pertinent  an4 
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material  to  the  ease:  White  v.  Carroll,  42  N.  Y.  161,  1  Am.  B«p. 
•608;  Smith  v.  Howard,  28  Iowa,  51;  Barnes  ▼.  MeCrate,  S2  Me* 
442;  Kidder  v.  Parkhurst,  3  Allen,  893;  Hoar  ▼.  Woods,  3  Met.  193.'' 
See,  also,  Bausch  v.  Anderson,  75  HI.  App.  526. 

B.    Members  of  LeglslatlTe  or  BxecutiTe  Departments.— Member* 
of  the  national  and  state  legislative  bodies  are  generally  exempted 
from  liability  for'  statements  made  by  them  in  their  official  eapaeity 
by  eonstitntional  provisions  to  the  effeet  that  ''for  any  speeeh  or 
debate  in  either  House  they  shall  not  be  questioned    in    any    other 
place.''    Although  there  are  many  dicta  to  the  effeet  that  members 
of  legislative  bodies   are  absolutely  privileged   for   libelous   state- 
ments made  by  them  during  the  sessions  of  such  legislative  bodieB, 
we  have  not  observed  many  cases  in  whieh  the  question  waa   di- 
rectly  at   issue.    Naturally  from   the   fact  that   members  of   such 
bodies  generaUy  make  such  derogatory  statements  in  the  course  of 
debate  or  argument,  they  are  not  libelous  but  slanderous  statements. 
The  question,  however,  sometimes  arises  in  connection  with  comoiit- 
tee  reports.    Perhaps  the  leading  case  upholding  the  constitutional 
exemption  referred  to  above,  is  that  of  Coffin  ▼.  Coffin,  4  Mass.  1, 
8  Am«  Dec  189.    In  connection  with  the  making  of  slanderous  state- 
ments under  such  circumstances  it  is  said  that  such  members  cannot 
take  advantage  of  their  official  positions  to  give  expression  to  pri- 
vate slanders  against  others:  See  Callahan  v.  Ingram,  122  Mo.  855, 
43  Am.  St.  Bep.  583,  26  S.  W.  1020;  McOaw  v.  Hamilton,  184  Pa.  St. 
108,  63  Am.  St  Bep.  786,  39  Atl.  4.    In  the  last-cited  case,  the  court 
observed:  ''Even  in  the  recognized  cases  of  absolute  privilege,  it 
is  not  enough  that  the  slanderous  words  were  uttered  in  a  legialatiTe 
hall  or  a  court  of  Justice  to  establish  a  claim  to  absolute  immunity. 
A  further  reference  must  be  had  to  the  circumstances  and  to  the 
occasion  of  the  particular  occurrence  before  that  question  can  be 
determined.'' 

A  town  is  not  liable  in  an  action  for  libel  for  matter  eontained  i» 
the  report  of  an  investigating  committee  appointed  by  it.  The  ae- 
tion  of  a  town  when  holding  a  meeting  for  some  specifle  purpose,, 
and  appointing  committees  to  act  for  it,  is  in  the  nature  of  a  legisla- 
tive capacity  and  as  a  political  body,  and  not  in  any  sense  as  a  pri- 
vate or  quasi  private  corporation:  Howland  v.  Inhabitants  of  May- 
nardy  159  Mass.  434,  38  Am.  St.  Bep.  445,  34  N.  E.  515,  21  L.  B.  A«. 
500. 

The  case  of  Howland  v.  Flood,  160  Mass.  509,  36  N.  £.  482,  was 
a  subsequent  phase  of  the  libel  sued  upon  in  the  case  last  mentionedL 
In  this  case  the  plaintiff  sued  the  individual  members  of  the  commit- 
tee on  account  of  the  statements  made  in  their  report  to  the  town. 
The  court  said:  "In  making  the  report  the  defendants  were  per- 
forming a  duty  imposed  upon  them,  and  were  communicating  to  the 
voters  and  taxpayers  of  the  town  the  results  of  investigations  in 
which  they  had  an  interest,  and  which  they  had  the  right  to  know 
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nd  set  vpoa:  Bradley  ▼.  Heath,  12  Piek.  163,  28  Am.  Bee.  41i» 
The  oeeasioiiy  therefore,  waa  such  as  to  proteet  the  memben  of  tW 
coBunittee  from  liability  for  any  atateaneitta  eontaised  ia  the  report 
that  weora  made  in  good  faith,  without  maliee,  and  with  reaeeaable- 
to  "belieTe  tbem  to  be  true,  and  which  did  not  go  beyond  what 
fairly  Tequfred  of  them  in  the  diaeharge  ef  their  doty.  The- 
eeeaii&oa  was  not  aneh  as  to  proteet  them  absolntely  from  liability. 
There  are  eomparatiToly  few  eaaea  in  which  parties  are  protected 
abeolntely  from  liability  for  etatemesta  which  tarn  ont  to  be  de> 
famatory.  If  the  report  contained  anything  in  excess  of  the  privi- 
lege, the  members  signing  it  were  liable.  Whether  it  did  contain 
anything  of  that  character  was  a  question  of  fact  for  the  jury."' 
So,  also,  in  Weber  v.  Lane,  99  Mo.  App.  69,  82,  71  8.  W.  1099,  the 
report  of  a  committee  appointed  to  investigate  a  complaint  of  citiaena- 
relative  to  a  dramshop  was  held  privileged  in  absence  of  actual 
maliee.  Likewise  in  Lent  ▼•  ITnderhill,  54  App.  Div.  609,  66  K,, 
T.  8npp.  1086,  the  report  of  a  committee  appointed  by  a  vote  of  a 
prablie  school  meeting  to  examine  the  financial  report  of  the  board 
at  tmsteea  of  the  dirtrict  waa  held  privileged,  in  the  absence  of 
iMkd  faith  or  actual  malice. 

It  seems  that  an  official  report  of  a  dty  conncfl  meeting  required 
to  be  published  by  law  in  the  official  city  paper  would  be  privileged,, 
but  if  there  is  no  law  requiring  the  publication  of  such  reports  or 
remarks  by  a  person  in  attendance  at  such  a  meeting,  the  report  is 
not  privileged:  Buckstaff  v.  Hicks,  94  Wis.  84,  59  Am.  8t.  B^. 
853,  68  N.  W.  403.  But  in  Trebby  v.  Transcript  Pub.  Co.,  74  Minn. 
M,  73  Am.  St.  Bep.  330,  76  N.  W.  961,  it  waa  held  that  the  pab* 
H^tioB  in  the  official  newspaper  ef  the  city  of  a  resolntion  ef  the 
eily  eonncil  denouncing  a  private  eitisen  for  publishing  an  alleged 
false  report  as  to  the  result  and  effect  of  a  snit  brought  by  him 
to  enjoin  payment  of  certain  city  bonds  is  not  privileged,  for  tha 
reason  that  the  charter  provided  only  for  the  poblication  of  ordfr^ 
nances  having  some  operative  force  after  passage  and  the  reM^n- 
tion  was  wholly  outside  the  scope  of  its  duty.  It  seems  also  that  th» 
xesohiiion  was  published  as  an  item  of  news. 

In  Kauk  ▼.  Brandage,  68  Ohio  St.  89,  67  N.  E.  152,  the  publication 
by  a  board  of  health  of  a  preamble  to  a  resolution,  which  recited  that 
a  number  of  deaths  in  the  village  had  occurred  through  the  negli- 
gence of  the  attending  physician,  was  held  not  privileged.  A  state- 
ment in  writing  by  one  school  trustee,  at  the  request  of  his  asso- 
ciates, of  charges  against  a  teacher's  integrity  as  a  reason  for  not 
le-employing  the  teacher  is  qualifiedly  privileged:  Henry  v.  Moberly 
(Ind.  App.),  51  N.  E.  497.  See  Bauseh  v.  Anderson,  75  HI.  App.  526, 
for  a  similar  holding  in  an  action  for  slander.  So,  also,  in  Finley 
V.  Steele,  159  Mo.  '299,  60  &  W.  108,  52  L.  B.  A.  852,  the  preferring 
of  written   charges  by  the  members  of  a  school  board  against  a 
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■mIiooI  teaelier  in  respouBe  to  an  inquiry  hj  the  school  eommissioner, 
to  whom  complaints  had  been  made,  was  held  qnalifiedly  privileged. 

2.  Petltioim  or  Ck>mplaints  to  BzeentiTa  Offleers.— ''Whether  the 
pnblie  statutes  of  the  state  shall  be  changed  is  a  matter  of  general 
interest  and  of  common  concern,  and  information  given  to  the  gov- 
ernor for  the  purpose  of  influencing  his  action  on  a  bill  which  has 
passed  the  legislature  is  prima  facie  privileged;  but  if  the  communi- 
cation contains  defamatory  matter  and  is  unnecessarily  published 
to  others,  such  publication  is  not  privileged":  Woods  v.  Wiman,  128 
N.  Y.  445,  25  N.  B.  919.  In  Cook  v.  HiU,  8  Sand.  341,  a  memorial 
addressed  to  the  postmaster  general,  protesting  against  the  accept- 
ance of  a  certain  bid  for  the  furnishing  of  supplies  to  the  depajrt- 
ment,  charging  the  bidder  with  fraud  and  collusion  with  other  bid- 
4Lors,  was  held  qualifledly  privileged.  And  in  Bamsey  ▼•  Cheek,  109 
N.  C.  270,  17  8.  £.  775,  a  letter  to  the  superintendent  of  the  United 
49tates  census  objecting  to  a  district  supervisor  was  held  qualifledly 
privileged,  but  the  court  said  that  if  the  language  of  the  letter 
tended  to  show  malice  on  the  part  of  the  writer,  that  it  should  have 
l>een  submitted  to  the  jury.  So,  also,  in  Tyree  v.  Harrison,  100  Va. 
540,  42  8.  £.  295,  a  complaint  of  misconduct  on  the  part  ofapolicemaa 
mddressed  to  the  mayor,  who  had  supervision  of  the  policemen,  was 
held  privileged.  The  same  rule  has  been  applied  to  slanderous  com- 
munications to  officers  in  aid  of  the  detection  of  crimes:  See  Criet- 
4naa  v.  Cristman,  36  SI.  App.  567;  Eames  v.  Whittaker,  123  Mass. 
•342* 

b.    Statements  Made  In  Jndlclal  Proceedings. 

1.  In  General. — In  a  former  part  of  this  note  (subdivision  lY)  w« 
•discussed  the  effect  of  malice  on  the  question  of  privilege,  and  espe- 
cially with  reference  to  such  eases  as  are  thought  to  come  within 
the  protection  of  an  absolute  privilege.  Although  the  courts  are  not 
•quite  uniform  in  their  holdings  as  to  whether  there  is  in  fact  any 
occasion  whatsoever  which  affords  an  absolute  privilege,  save  where 
made  so  by  some  statutory  or  constitutional  provision,  still  it  seems 
.that  the  weight  of  authority  and  reason  establish  the  rule  that  sueli 
absolutely  privileged  occasions  do  exist.  But  the  courts  are  so  strict 
4tbout  enlarging  the  circumstances  which  constitute  such  an  occa- 
sion that  even  these  courts  which  acknowledge  the  existence  of  ab- 
jK>lutely  privileged  occasions  throw  such  limitations  upon  the  mle 
that  it  very  often  amounts  to  a  practical  denial  of  such  an  exist- 
ence. The  principal  occasions  in  which  an  absolute  privilege  is 
•elaimed  are  with  respect  to  judicial  proceedings.  But  even  where 
4m  absolute  privilege  is  conceded,  if  the  occasion  be  a  judicial  pro- 
<eeeding,  the  question  may  arise  as  to  whether  the  proceeding  itself 
is  a  judicial  or  quasi  judicial  proceeding,  as  happened  in  Blakeelee 
T.  Carroll,  64  Conn.  223,  49  Atl.  473,  25  L.  B.  A.  106,  which  was  a 
«uit  for  slander  for  words  uttered  in  testifying  before  a  committea 
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«f  t  board  of  aldermen  in  an  InTeatigation  held  by  them.    The  court 
Ud  tliak  ike  oeeasion  -was  not  one  of  absolute  privilege  though  qnali- 
Mtj  n.    In  Gardemal  v.  Me^WiUiams,  43  La.  AnxL  454,  26  Am.  8t. 
Bip.  195y  0  fioatli.  106,  the  court  held  that  an  abaolate  privilege  is 
extended  to  all  who  in  the  discharge  of  a  dntj  or  the  honest  pursuit 
ef  private  right  are  eompelled  to  take  part  in  the  administration  of 
jMtlee  or  in  legislation.     The  court  also  observed:  ''In  this  class  of 
pmileged  eommnnlcations,  the  occasion  is  an  absolute  privilege,  and 
tks  only  question  is  whether  the  occasioa  existed  and  whether  the 
■aktsr  complained  of  was  pertinent  to  the  occasion.    In  judicial 
proeeedings,  both  eiiminal  and  civil,  great  latitude  is  allowed  parties 
IB  the  pursuit  of  private  rights,  or  the  prosecution  of  crimes.    Pub- 
fie  order  necessarily  requires  this  latitude.    What,  then,  is  alleged 
ta  a  judicial  proceeding  in  the  effort  to  enforce  a  private  right  is 
not  to  be  judged  bj  technical  rules.    The  party  attempting  to  en- 
force his  right  may  be  mistaken  in  his  remedy;  he  may  use  lan- 
guage which  could  have  been  avoided.    But  after  all,  the  question 
is  one  of  intent:   'Intent  makes  the  libel  in  such  a  case;   strong 
words  do  not':  Klinck  v.  Colby,  46  N.  Y.  434,  7  Am.  Bep.  360.    If 
the  occasion  exists  on  which  the  privileged  communication  is  made, 
and  the  matter  is  pertinent  to  the  occasion,  it  supplies  an  absolute 
defense,  and  depends  in  no  respect  upon  the  bona  fides  of  the  de- 
fendant."   In  Lea  v.  White,  4  Sneed,  113,  115,  the  court,  in  speaking 
ea  the  subject,  said:  "The  pertinency  of  the  matter  to  the  occasion 
is  that  which  is  meant  by  probable  cause;  and  probable  cause  is, 
in  this  class  of  absolutely  privileged   communications,  what  bona 
fides  Is  to  the  class  of  constitutionally   [conditionally]    privileged 
eommunieations,  which  we  have  seen  are  protected,  unless  there  is 
Buliee  in  fact.''    In  Forbes  v.  Johnson,  11  B.  Mon.  48,  it  was  held 
that  words  spoken  or  written  in,  the  course  of  justice,  and  pertinent 
to  n  legal  proceeding  within  the  jurisdiction  of  the  tribunal  to  which 
thmy  are  addressed  and  to  the  remedy  sought  in  that  tribunal,  are  not 
•ctioBable  though  they  be  false,  "unless  the  proceedings  were  re- 
sorted to  merely  for  the  purpose  of  conveying  the  scandal  and  as  a 
softer  for  the  malice  of  the  party,  and  not  in  good  faith  as  a  remedy 
f<»  the  assertion  of  a  right  or  the  redress  of  a  wrong,"  the  court 
eitiag  Thorn  v.  Blanchard,  5  Johns.  521,  as  sustaining  its  holding. 
The  qoaUftcation  made  by  the  Kentucky  court  to  the  rule  was  vig- 
erously  assailed  in  Bunge  v.  Franklin,  72  Tex.  585,  13  Am.  St.  Bep. 
833, 10  8.  W.  721,  8  L.  B.  A.  417,  as  being  unsound.    It  was  claimed 
that  it  put  proceedings  of  the  courts  upon  the  same  basis  as  other 
esnditional  privileges,  since  if  it  were  shown  that  pleadings  were 
false  and  malicious,  the  jury  would  likely  conclude  that  they  were 
sapkysd  as  a  cover  and  vehicle  of  defamation.    The  court  laid  down 
tks  broad  mle  that  proceedings  in  civil  courts  are  absolutely  privi- 
Uged,  the  court  saying:  "Citisens  ought  to  have  the  unqualified  right 
IQ  appeal  to  the  civil  courts  for  redress  without  fear  of  being  called 
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to  mnamtn  in  dain*gM  for  libel.  Where  prop6rt7  Is  attached  upoa 
false  eliargee  or  where  there  is  a  nalieioiui  proseeution  in.  m. 
eriminal  eoort,  the  law  aiE6rde  ample  remedies  for  the  wrong  done^ 
bnt  not  by  a  init  for  libeL''  In  the  recent  ease  of  Bnrdette  t.  Ar- 
gile,  94  HI.  App.  171,  it  was  held  whatever  is  said  or  written  in  a 
legal  proceeding,  pertinent  and  material  to  the  matter  in  controversj, 
is  privileged,  and  no  action  can  be  maintained  npon  it.  The  conrt 
cited  McDavitt  v.  Boyer,  169  111.  475,  48  N.  E.  317;  Union  Mut.  Life 
Ins.  Co.  V.  Thomas,  83  Fed.  803;  McLaughlin  v.  Cowley,  131  Mass. 
70.  In  the  recent  case  of  Lander  v.  Jones  (on  rehearing)  (N.  Dak.),. 
101  N.  W.  917,  which  was  an  action  for  libel,  the  coart  said:  ''It 
is  well  settled  that  'no  action  for  slander  will  lie  against  a  witness 
for  what  he  says  or  writes  in  giving  evidence  in  a  judicial  proceed- 
ing, notwithstanding  it  may  be  malicious  and  false.  The  privilege 
which  exempts  a  witness  from  snch  action  is  absolnte':  Hnnckel  ▼• 
Yoneiff,  69  Md.  179,  9  Am.  St.  Bep.  413,  14  Atl.  500,  17  Atl.  1056; 
Hoar  V.  Wood,  8  Met.  (Mass.)  193;  Liles  v.  Oaster,  42  Ohio  St.  631; 
Torrey  v.  Field,  10  Yt.  353,  413;  Mower  v.  Watson,  11  Yt.  536,  34 
Am.  Dec.  704;  White  v.  Nichols,  3  How.  (U.  &)  266,  11  L.  ed.  591. 
£vra  'words  spoken  by  a  witness  in  a  judicial  proceeding,  concerning 
a  stranger  to  the  suit,  which  are  pertinent  to  the  issues  involved  and 
fairly  responsive  to  the  question  propounded  to  him  are  absolutely 
privileged,  notwithstanding  actual  malice':  Cooley  v.  Galyon,  109 
Tenn.  1,  97  Am.  St.  Bep.  823,  70  S.  W.  607,  60  L.  B.  A.  139;  Cooper 
T.  Phipps,  24  Or.  357,  33  Pac.  985,  22  L.  B.  A.  836;  Blakeslee  ▼.  Car- 
rolly  64  Conn.  228,  29  Atl.  473, 25  L.  B.  A.  106;  Shinglemeyer  v.  Wright, 
124  Mich.  230,  82  N.  W.  887,  50  L.  B.  A.  129;  Hutchinson  v.  Lewis» 
T5  Ind.  55." 

In  connection  with  the  general  discussion  of  this  subject,  m« 
Metcalf  V.  Times  Pub.  Co.,  20  B.  L  674^  78  Am.  St  Bep.  900,  40  AtL 
864;  Crockett  v.  McLanahan,  109  Tenn.  617,  72  &.  W.  960,  61  L.  B. 
A.  914;  Shadden  v.  McElwee,  86  Tenn.  146,  6  Am.  St.  Bep.  821,  6 
8.  W.  602;  Clemmons  v.  Daaforth,  67  Yt.  625,  48  Am.  St.  Bep.  842, 
82  AtL  626;  Youmans  ▼.  Smith,  153  N.  Y.  814,  47  N.  E.  265;  and 
also  see  following  subdivisions. 

2.  Bz  Parte  Applications,  Motions  or  Aflldayits.— Where  assert 
tions  in  an  application  to  perpetuate  testimony  to  be  used  to  rebut 
alleged  fraudulent  claims  were  immaterial  and  irrelevant  to  the 
issues  in  the  application,  they  are  not  privileged:  King  v.  McKis- 
Sick,  126  Fed.  215. 

A  motion  for  an  order  against  an  attorney  to  compel  him  to  pay 
over  money  collected  by  him,  containing  only  the  essential  facts  to 
entitle  the  plaintiff  to  the  relief  asked,  is  a  privileged  communica- 
tion and  not  libelous:  Hawk  v.  Evans,  76  Iowa,  593,  14  Am.  St. 
Bep.  247,  41  N.  W.  368. 

''The  general  rule  is  that  an  affidavit  filed  in  the  course  of  judicial 
proceedings  is  not  actionable  as  libelous  if  fairly  relevant  to  the  is- 
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m,  or  reeponaive  to  sonie  f met   mpparently  bearing  os  the  issue  to 
vyek  it  is  diroeted,  naanmiikg,  of  course,  that  the  eourt  has  juri»- 
<littioi  in  the  premisea.     If  an  irrelevant  eharge,  otherwise  libeloMy 
iieoitaiBed  in  sueh  an  afRdaTit,  it  may  be  the  basis  of  an  aetioa 
ftr  h'bely  if  ahown  to  have  been  maliciously  made,  without  an  honest 
idief  tliat  it  was  relevant  to  the  isBue,  based  upon  reasonable  grounds 
to  neh  belief.    The  nature  of  the  irrelevant  charge  itself  (with  x^t- 
tfOM  to  the  aetnal  iasaea  in  the  eas^  wherein  it  occurs)  may  some- 
imm  fondsh  evidenee  of  the  wrant  of  such  belief,  but  where  it  does 
loty  Uie  question  of  affiant  'a  belief  in  the  relevancy  of  the  charge 
httmtB,  generally,  one  of  fact,  to  be  determined  by  the  triers  of  the 
lieti'':  Hyde  ▼.  McCabe,  100  Mo.  412,  13  &  W.  875.    In  the  case 
jut  cited  there  was  an  affidavit  for  security  for  costs  alleging  plain- 
tiff to  be  insolvent;  the  court  held  the  counter-affidavit  alleging  the 
int  affidavit  to  be  a  ' '  corrupt,  voluntary  and  willful   case   of  false 
ivflsring,"   not   sufficiently   relevant  to  be  privileged.    In  Ball  v. 
DouieUy,  56  HL  App.  425,  statements  derogatory  to  the  character  of 
tke  appUeant  for  alimony  in  a  divorce  suit  were  used  in  an  affidavit 
which  was  used  in  opposing  the  application  for  alimony.    The  court 
said;  '^"We  are  of  the  opinion  that  the  plea  shows  the  affidavit  to 
he  one  which  the  law  sanctions,  at  least  as  prima  facie  privileged." 
An  affidavit  alleging  the  prejudice  of  the  judge  before  whom  a  case 
was  about  to  he  tried,  was  held  in  Lander  v.  Jones  (N.  Bak.),  101 
H.  W.  917,  to  he  privileged  and  to  exempt  the  party  making  it  from 
liability  even  if  it  were  both  false  and  malicious. 

8.    Fteadingg  or  Briefs.— The  difficulty  in  determining  the  limits 
4»f  absolute  privil^e  with  respect  to  libelous  statements  in  plead- 
ing has  resulted  in  a  mass  of  apparently  inharmonious  decisions  re- 
specting the  Bobjeet.    It  seems  that  the  rule  in  the  English  courts 
ia  very  much  broader  than  in  the  American  courts.    In  the  case  of 
Johnson  v.  Brown,  13  W.  Ta.  71,  the  court,  after  a  most  exhaustive 
reyiew  of  both  the  English  and  American  authorities,  came  to  the 
^ondusion  that  libelous  statements  in  pleadings  could  not  furnish 
the  basis  of  a  libel  suit  if  the  eourt  had  jurisdiction  of  the  cause 
•and  the  statements  were  pertinent  to  the  suit,  even  if  the  state- 
aiemts  were  libels  on  persons  not  parties  to  the  suit,  but  intimated 
4hat  the  rule  might  be  different  if  the  suit  was  resorted  to  merely 
fior  the  purpose  of  conveying  the  acandalous  matter  and  as  a  cover 
for  the  malice  of  the  party  making  the  statements  and  not  in  good 
£aith  for  the  assertion  of  a  right  or  the  redress  of  a  wrong.    In  Wil- 
•eom  V.  Sullivan,  81  Oa.  243,  7  8.  E,  274,  the  court  tersely  stated  the 
nie  as  follows:  ''All  charges,  allegations  and  averments  contained 
ia  regular  pleadings  addressed  to  and  filed  in  a  court  of  competent 
Joiiidietion,  which  are  pertinent  and  material  to  tl^e  redress  or  re- 
HBf  aaaght,  whether  legally  sufficient  to  obtain  it  or  not,  are  abso- 
Juteij-  privileged.    However  false  and  malicious,  they  are  not  libel- 
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0118."  The  court  also  observed  that  this  privilege  rested  upon  pnblie 
policy,  and  that  the  remedy  for  one  who  had  been  harassed  by  a 
malicious  and  groundless  suit  is  not  by  a  suit  for  defamation,  but 
by  a  suit  for  prosecuting  the  suit  maliciously  and  without  probable 
cause.  Besides  the  court  remarked  the  person  making  false  charges 
would  be  liable  for  perjury:  See  Ball  v.  Bawles,  93  Gal.  222,  27  Am. 
St.  Bep.  174,  28  Pac.  937,  to  the  same  effect.  So,  also,  in  Abbott  ▼. 
National  Bank,  20  Wash.  555,  56  Pac.  376,  the  court  held  that  l£ 
allegations  in  a  pleading  filed  in  a  court  of  competent  juriadictioo 
are  pertinent  and  material  to  the  issue,  they  are  absolutely  privi- 
leged. The  court  cited  the  following  authorities  as  sustaining  its 
position,  viz.:  Ash  ▼.  Zwietusch,  159  IlL  455,  42  N.  E.  854;  Yogei  v. 
Gruaz,  110  U.  S.  311,  4  Sup.  Gt.  Bep.  12,  28  L.  ed.  158;  Hollia  v.  Meuz, 
69  Gal.  625,  58  Am.  Bep.  574,  11  Pac.  248;  Link  v.  Moore,  84  Han,  118, 
32  N.  y.  Supp.  461;  Gains  v.  Aetna  Ins.  Go.,  104  Ky.  695,  47  S-  W. 
884;  Bartlett  v.  Ghristhilf,  69  Md.  219,  14  AtL  518;  Bunge  ▼.  Frank- 
lin, 72  Tex.  585,  13  Am.  St.  Bep.  833,  10  S.  W.  721,  3  L.  B.  A.  4J.7; 
Wilson  V.  Sullivan,  81  Ga.  238,  7  S.  £.  274;  Moore  v.  Manufacturers' 
Nat.  Bank,  123  N.  T.  420,  25  N.  £.  1048,  11  L.  B.  A  753;  Bainbow 
Y.  Benson,  71  Iowa,  301,  32  N.  W.  352. 

In  Jones  v.  Brownlee,  161  Mo.  258,  61  S.  W.  795,  53  L.  B.  A.  445^ 
the  court  followed  what  it  deemed  to  be  the  American  rule,  namely, 
that  defamatory  statements  made  in  a  pleading  in  a  suit  in  a  court 
having  jurisdiction  of  the  subject  matter,  if  relevant  or  pertinent 
to  the  matter  in  hand,  are  absolutely  privileged.  And  the  court  held 
that  the  rule  applied  when  the  statements  occurred  in  the  answer 
or  cross-bill  and  referred  to  a  party  who  was  a  stranger  to  the  snii. 
The  allegations  in  this  case  were  in  a  cross-complaint  in  a  divorce 
suit  and  accused  the  husband  with  unlawful  cohabitation  with  a 
party  who  was  a  stranger  to  the  record.  So,  also,  in  Sherwood  t. 
Powell,  61  Minn.  479,  52  Am.  St.  Bep.  614,  63  N.  W.  1103,  29  L.  B. 
A.  153,  the  court  observed:  ''It  seems  to  be  well  established  in  the 
English  courts  that  counsel,  parties,  and  witnesses  are  given  free 
rein  in  pending  litigation,  and  are  absolutely  exempted  from  liability 
to  an  action  for  defamatory  words  spoken  or  published  of  a  party 
in  the  course  of  legal  proceedings.  A  rule  which  tolerates  and  en> 
courages  gratuitous,  immaterial,  and  malicious  attacks  upon  a  liti- 
gant, and  excuses  and  justifies  them,  simply  affords  an  opportunity 
for  evil-disposed  persons  to  vilify  and  calumniate,  under  the  guise 
of  an  honest  effort  to  secure  the  proper  administration  of  justice. 
The  doctrine  which  prevails  abroad  has  not  commended  itself  to  the 
judiciary  of  this  country,  and  it  has  been  qualified  by  the  American 
courts  so  that  statements,  verbal  or  written,  made  in  the  course 
of  judicial  proceedings,  must  at  least  be  pertinent  and  material  to 
the  case  to  be  privileged:  Hoar  v.  Wood,  3  Met.  193.  This  qualified 
rule  was  subsequently  approved  in  Bice  v.  Goolidge,  121  Mass.  393, 
28  Am.  Bep.  279;  McLaughlin  v.  Gowley,  127  Mass.  316.    See,  also, 
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White  T.  NieboIlSy  9  How.  266,  11  Ii.  ed.  591;  Gilbert  ▼.  People,  1 
Daio,  H,  43  Am.  Bee.  646;  Hyde  ▼.  McCabe,  100  Mo.  412,  13  S.  W. 
175;  Whitney  v.  Allen,  62  HI.  472.' 'It  was  contended  in  the  above 
cue  that  the  privilege  ^aa  an  absolute  one,  but  the  Minnesota  conrt 
aid  that  It  eonld  not  indorse  so  broad  a  rule  although  the  rule  was 
Nt  without  support. 

la  Crockett  ▼.  Mcljanahan,  109  Tenn.  517,  72  8.  W.  950,  it  was 
eovtaaded  that  the  rnle  of  absolute  privilege  with  respect  to  plead-         • 
11(8  did  not  apply  to  libelous  statements  relative  to  strangers  to 
tke  reeord,  bnt  the  eoort,  after  a  review  of  the  cases,  held  that  the 
mle  applied  to  strangers  as  well  as  parties  to  the  suit. 

Mneh  of  the  apparent  inconsistency  of  the  decisions  has  arisen 
through  the  holdings  of  the  courts  when  deciding  the  relevancy  or 
pertinency  of  the  libelous  statements  to  the  issues  presented  in  the 
caase  in  which  they  occur.    Many  of  the  courts  in  holding  that  a 
particular  statement  was  not  pertinent,  and  hence  not  under  the 
protection  of  an  absolute  privilege,  have  spoken  more  with  a  view 
to  the  case  in  hand  than  with  a  view  to  stating  a  general  rule  of  law. 
The  great  difficulty  lies  in  the  application  of  the  rule.    Thus  in  Gra- 
ham V.  Cass  Circuit  Judge,  108  Mich.  425,  66  N.  W.  348,  a  complaiat 
for  larceny  before  a  justice  of  the  peace  was  held  privileged.    In 
McGehee  t.  Insurance  Co.,  112  Fed.  853,  allegations  in  defendant's 
pleadings  charging  the  plaintiff,  who  was  suing  on  an  insurance  pol- 
icy, with  having  intentionally  burned  the  insured  property  or  with 
having  fraudulently  overstated  its  value  in  his  proofs  of  loss  were 
held  absolutely  privileged.    In  Monroe  v.  Davis,  26  Ky.  Law  Rep. 
728,  82  8,  W.  450,  where  a  creditor  sued  an  administratrix  and  her 
bondsmen  to  recover  the  amount  of  a  debt  on  the  ground  that  there 
were  unadministered  assets,  an  allegation  that  the  bondsmen  had  con- 
verted certain  goods  belonging  to  the  deceased  without  paying  for 
them,  and  that  sneh  goods  were  part  of  the  unadministered  assets, 
ma  held  germane  and  pertinent  to  the  issue,  and  hence  not  sufficient 
to  sustain  an  action  for  libels  but  the  court  intimated  that  if  the 
tction  had  been  instituted  for  the  purpose  of  conveying  the  scandal, 
the  injured  might  have  had  a  cause  of  action.    In  Moore  v.  Manu- 
facturers' Nat.  Bank,  123  N.  Y.  420,  25  N.  B.  1048,  11  L.  B.  A.  753, 
a  bank  sued  its  cashier  upon  his  bond  and  alleged  that  the  bank 
funds  had  been  misappropriated  ''by  collusion  with  the  teller."    The 
teller  was  not  a  party  to  the  bond  or  suit,  and  there  was  no  issue 
whieh  called  for  an  investigation  of  his  conduct.    The  court  held 
that  the  reference  to  the  teller  was  not  privileged.    8o,  also,  in  Grant 
▼.  Haynes,  105  La.  304,  29  South.  708,  54  L.  B.  A.  930,  in  an  action 
for  services  rendered  in  obtaining  subscriptions  to  the  stock  of  a 
CMpwation,  a  statement  in  the  answer  of  certain  publie  social  wrongs 
**^">»Hted  by  plaintiif  bnt  not  connected  with  the  services  was  held 
^^  privileged.  i 
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Bj  the  question  whether  alleged  defamatory  matter  contained  ia  & 
Reading  was  pertinent  to  the  iasaes  in  the  ease  is  meant  whethar 
there  was  probable  cause  for  including  the  matter  in  the  pleadini^: 
'Crockett  y.  McLanahan,  109  Tenn.  517,  72  &  W.  950.  It  seems  tliftt 
where  it  is  fairly  debatable  whether  the  libelous  statements  be 
relevant  or  not,  the  party  or  counsel  making  the  statements  will  be 
^yen  the  benefit  of  the  doubt  which  may  fairly  exist  as  to  its  per- 
tinency: Johnson  y.  Brown,  13  W.  Ya.  156.  The  question  whether 
-such  libelous  statements  are  pertinent  is  one  of  law  for  the  court 
to  decde:  Jones  y.  Brownlee,  161  Mo.  258,  61  S.  W.  795,  53  L.  B.  A« 
-445;  Johnson  y.  Brown,  13  W.  Ya.  144;  Crockett  y.  McLanahan,  109 
"Tenn.  517,  72  S.  W.  950. 

Statements  of  inferences  drawn  from  the  eyidt)nce  in  judicial  pro- 
ceedings and  stated  in  the  argumentatiye  part  of  a  brief  are  abso- 
lutely priyileged  if  material  and  pertinent:  Sickles  y.  Kling,  60 
App.  Diy.  515,  69  N.  Y.  Supp.  744.  The  court,  in  rendering  its 
opinion  in  the  above  case,  observed:  '^ Advocacy  implies  argument, 
so  pertinence  is  made  the  test  of  this  privilege,  which  is  but  the 
principle  of  free  speech  in  the  administration  of  justice.  This  test 
protects  him  attacked  by  the  advocate,  for  it  does  not  prevent  re- 
•dress  of  accusations  made  without  the  facts;  it  protects,  too,  the 
■advocate,  for  it  assures  to  him  the  play  of  his  reason  within  the 
facts.  The  advocate  does  not  speak  mindful  of  another  day  when 
he  will  be  called  upon  to  justify  his  inferences  as  if  they  had  been 
•charged  as  facts  or  to  vindicate  his  conclusions  by  the  *"qy*»e  of 
logic.  His  conclusion  may  be  lame  and  impotent,  Ms  inferences  far- 
fetched or  feeble,  but  so  long  as  they  can  be  deemed  to  be  possibly 
pertinent,  so  long  are  they  protected. '' 

c    Kewsyaper  or  Other  AccoBiits  of  GoyenuneaUl  ASUtm. 

1«    Judicial  Proceedings, 

▲•  In  OeneraI.~The  general  rules  of  law  with  respect  to  the  ri^ht 
•of  newspapers  to  publish  matter  regarding  judicial  proceedings  si« 
set  forth  in  the  exhaustive  monographic  note  on  ''Newspaper  Libels'' 
attached  to  KcAUister  y.  Detroit  Free  Press  Co.,  15  Am  8t.  Rep. 
■833-369;  consequently,  we  shall  not  state  them  again  except  inci- 
dentally in  our  discussion  of  the  eases  arising  since  the  writing  of 
that  note. 

B.  Pleadings.— The  right  to  publish  the  contents  of  pleading 
filed  in  suits  is  very  often  confirmed  by  statutes  in  the  yarions 
states.  In  s  somewhat  recent  «ase~that  of  ICetcalf  y.  Times  Pub. 
€o.,  20  B.  L  674,  78  Am.  St.  Bep.  900,  40  AtL  864— the  coort,  im  dis- 
cussing the  subject,  said:  ''As  a  publisher  of  news  and  items  of 
public  importance  the  press  should  have  the  freest  scope;  bat  as  a 
scandal-monger,  it  should  be  held  to  the  most  rigid  limitation.  If  a 
man  has  not  the  right  to  go  around  to  tell  of  charges  made  hjr  oso 
against  another,  much  less  should  a  newspaper  have  the  right  to 
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gftmi  it  Inoadeast  mad   In   eiidiiriii^  form.    It  if  neeessarj  to  th* 

gtikctJBiideB  thmt  &  party  should  be  allowed  to  make  his  chargea 

jgttut  inother  for   ad jodleatl on,  even  thou^  tliey  may  be  of  a 

^tNloH  daraeter,  and  as  aneh  they  are  privileged,  the  injured  pazty.< 

^ffiig  a  remedy   for    Bftalieioua  proeeeution  whea  they  are  made 

00hdBniAy  or  without  probable  eanee.    Bot  the  right  of  a  party  to 

00kB  ehargea  gives  no  rig^bt  to  others  to  spread  them.    When  the. 

^ugn  coma  up  for  adjndieatioa,  however,  although  their  publiear 

iJM  atj  be  as  harmful  and  distressing  to  the  person  accused  as  it 

ikV  ksd  been  pnblisbed   before  their  consideration  by  a  conrt,  a 

^ifiemt  role  applies.     Individual  feelings  are  no  longer  considered, 

fsr  the  reason,  as  stated  by  Judge  Holmes  (Cowley  v.  Pulsifer,  137 

JiBK  392,  50  Am,  Sep.  318):  'It  is  desirable  that  the  trial  of  causes 

^oald  take  plaee  under  the  public  eye,  not  because  the  controversies 

of  one  eitiaen  with  another  are  of  public  concern,  but  because  it  is 

ef  the  higiheat  moment   that   those  who  administer  justice  should 

ilwaya  act  undez  the  sense  of  public  responsibility,  and  that  every 

dtisea  should  be  able  to  satisfy  himself  with  his  own  eyes  as  to  the 

Bode  In  which  a  publie  duty  is  performed.'  "    The  case  of  Cowley 

V.  Pnlaifer,  IE?  Mass.  392,  50  Am.  Bep.  318,  which  was  a  suit  for 

fibel  for  the  publishing  of  a  petition  for  the  disbarment  of  an  attor- 

uj  before  action  thereon  by  the  court,  contains  an  exhaustive  re- 

vitw  of  the  subject. 

But  a  newspaper  has  no  right  to  publish  mere  arbitrary  selections 
from  the  proceedings  or  pleadings  in  the  case,  consisting  of  those 
portions  which  impute  criminal  or  moral  turpitude  to  or  east  ridicule 
og  odiiun  upon  the  person  to  whom  they  refer.  Such  garbled  reports 
of  plemdings  are  not  privileged:  Metcalf  v.  Times  Pub.  Co.,  20  B.  L 
674y  78  Am.  St.  Bep.  900,  40  AtL  864.  In  other  words,  the  report 
of  sneli  proceedings  or  pleading  must  be  a  fair  and  just  one:  See  the 
Bonog^raphic  note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am. 
8t.  Rep.  361  et  seq.  Thus,  in  Stuart  v.  Press  Pub.  Co.,  83  App.  Div. 
4S7y  82  N.  Y.  Bupp.  401,  it  was  held  where  a  libelous  newspaper 
paUieation  was  not  a  fair  report  of  the  petition  in  a  divorce  suit 
ia  iwUch  the  plaintiff  in  the  libel  suit  had  been  named  as  co-respond- 
tat^  'but  contained  additional  statements  gathered  from  other -sources, 
it  ^wms  not  privileged,  but  the  court  held  that  where  an  article  of 
that  aort  is  privileged,  the  court  should  apply  a  liberal  rule  of  con- 
stroetioa  ia  determining  what  is  and  what  is  not  privileged. 

O.  Bx  Parte  or  Oriminal  Proceedixigs.— The  law  as  announced  by 
Wth  the  Snglish  and  American  authorities,  with  respect  to  the  pub- 
fieatiou  of  ez  parte  applications  or  affidavits,  wUl  be^  found  in  the 
■Maographic  note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St. 
Bsp.  363.  In  the  well-considered  case  of  Metcalf  v.  Times  Pub.  Co., 
SO  R.  I.  674,  75  Am.  St.  Bep.  900,  40  Atl.  864,  an  application  made  in 
chaosbers  before  a  single  judge  upon  an  ex  parte  application  for  an 
i^Jaaetion  pendente  lite  was  held  such  a  proceeding  ia  a  court  aa 
AsL  0t.  Bep.,  ToL  104—9 
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would  be  privileged  if  the  published  report  of  it  be  fair  and  fiilL. 
In  Shields  v.  Commonwealth,  21  Kj.  Law  Bep.  1588,  55  S.  W.  881, 
which,  however,  was  a  prosecution  for  criminal  libel,  it  was  held 
that  while  an  affidavit  made  by  the  defendant  before  a  United  States 
commissioner  charging  a  collector  of  revenue  with  violation  of  the 
civil  service  law  and  criticising  his  official  conduct  was  privileged, 
still  defendant  was  guilty  of  libel  if  he  furnished  merely  the  aab- 
stance  of  the  affidavit  to  an  editor  for  publication.  In  Beiser  ▼• 
Soripps-McBea  Pub.  Co.,  113  Ky.  383,  68  S.  W.  457,  the  court  observed 
that  according  to  the  later  current  authorities,  newspapers  may  pub- 
lish ex  parte  proceedings,  provided  that  they  do  so  fairly  and  im* 
partially,  and  accordingly  it  was  held  in  that  case  that  an  applica- 
tion to  a  justice  of  the  peace  to  be  permitted  to  make  an  affidavit 
for  the  purpose  of  instituting  a  prosecution  was  one  step  in  a  judicial 
proceeding,  and  therefore  though  such  application  be  denied,  a  fair 
and  impartial  publication  of  the  charge  thus  made  is  privileged.  Iik 
Hulbert  v.  New  Nonpareil  Co.,  Ill  Iowa,  490,  82  N.  W.  928,  a  com- 
plaint for  seduction  was  made  before  a  justice  of  the  peace.  The 
newspaper  account  of  the  affair  stated  that  the  plaintiff  in  the  libel 
suit  was  the  complaining  witness,  while  the  papers  on  file  showed 
that  another  party  was  the  complaining  witness.  The  court  held 
that  the  publication  was  not  privileged  on  account  of  not  following 
the  record, 

D.  Oowtt  Proceedings.— The  general  rule  with  respect  to  court 
proceedings  is  that  a  fair  report  of  the  proceedings  of  a  public  trial 
including  the  testimony  of  the  witnesses,  arguments  of  counsel  and 
rulings  and  instructions  of  the  court  are  qualifiedly  privileged.  The 
published  report  need  not  be  in  full,  but  may  be  merely  a  8ynox>8ia^ 
provided  that  it  be  made  fairly  and  without  malicious  or  unworthy 
motives.  It  seems,  however,  that  if  the  court,  deeming  the  proceed- 
ings unfit  for  publication,  should  sit  with  closed  doors  or  enter  ma 
order  prohibiting  the  publication,  either  of  the  whole  or  of  some 
part  thereof,  that  a  newspaper  could  not  publish  an  account  thereoiT 
without  being  answerable  for  any  libels  included  in  the  publicatioa: 
See  the  monographic  note  to  McAllister  v.  Detroit  Free  Press  Co., 
15  Am.  St.  Bep.  362.  In  the  recent  case  of  Brown  v.  Providence  Tele- 
gram Pub.  Co.  (B.  I.)y  54  Atl.  1061,  which  was  a  libel  case  arising 
over  the  account  of  litigation  written  up  in  such  a  manner  as  to 
make  it  appear  that  the  defendant  was  financially  embarrassed  the 
court  set  forth  the  general  rules  with  respect  to  such  publications.. 
It  said:  "A  newspaper,  or  an  individual  who  writes  for  a  newspaper^ 
may  arg^ue  against  the  conclusions  of  law  announced  by  the  courts 
or  may  oriticise  its  methods  of  procedure  with  a  view  to  promote 
the  correclion  of  errors  or  abuses,  and  great  latitude  is  allowable  in 
such  articles,  provided  that  they  are  founded  in  truthful  statementa 
and  proceed  from  good  motives/'  And  continuing,  the  court  ob- 
served: ''To  a  fair  and  true  publication  of  his  case,  a  litigant  must 
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■Init.  It  ifl  only  an  extension  of  the  publieitjr  of  the  conrtroom 
itieU^  Bnt  this  prineiple  ^vea  neither  to  a  newspaper  nor  to  an 
iidiTidttl  the  right  to  prejndge  a  ease  or  misstate  it  or  to  hold  up 
te  Non  or  ridienley  either  directlj  or  by  natural  implication  from 
Uilugiiagey  a  party  who  is  pursuing  his  legal  remedies  in  eourt. 

"If  oae  avails  Mmself  of  the  privilege,  whieh  is  given  for  publie 
Riioiii^  to  publish  a  report  of  court  proceedings,  he  must  make  such 
report  full,  true  and  fair,   at   his  peril.    Tried  by  these  principles,, 
tke  article  eomplained  of  in  this  ease  is  plainly  libelous.    It  relates 
tntlifiili/  enough   to    certain  things  that  took  place  in   eourt.    It 
reproduces  with  substantial  accuracy  the  tenor  of  the  pleadings,  and 
itates  the  history  of  the  litigation  which  terminated  in  the  issue  of 
am  execution  and  the  levy  of  it  upon  plaintiff's  residence.    Most  of 
tbo  facts  categorically    stated   are   substantially  true;    and   if  this 
were  all,  while  the  reference  to  cases  long  ago  terminated  might  be 
considered  a  stretch  of  the  news-gatherer's  net  not  required  by  any 
pobUe  necessity,  the  article  could  not  be  seriously  condemned.    But 
•very  statement  of  fact  is  accompanied  with  comment  and  inference, 
and  insinuation  directly  tending  to  excite  ridicule  and  depreciation 
of  the  plaintiff's  character.    More  than  this:  there  are  direct  state- 
Menta  which  assert  or  clearly  imply  the  plaintiff's  inability  to  meet 
his  peenniary  obligations.  ....  The  frequent  references  throughout 
tbe  article  to  the  plaintiff's  connection  with  an  evening  paper  pub- 
lished in  competition  with  the  defendant's  journal,  as  well  as  the 
"wkiole  tone  of  the  article  and  its  reference  to  the  plaintiff,  show  that 
tlie  motive  of  the  publication  was  to  do  personal  injury  to  the  plain- 
tiff ^rom  dislike  and  ill-will,  and  not  the  giving  to  the  public  a  fair 
aind  truthful  report  of  the  litigation  which  is  made  the  occasion  of 

The  case  of  Metcalf  v.  Times  Pub.  Co.,  20  B.  I.  674,  78  Am.  St. 
BepL  900,  40  AU.  864,  is  also  an  instructive  case  in  this  respect.  In 
^ompson  V.  Powning,  15  Nov.  203,  Justice  Hawley,  in  delivering  the 
•piitioa  of  the  court,  said:  ''A  fair  and  impartial  account  of  the 
proeeedings  in  s  court  of  justice  is,  as  a  general  rule,  a  justifiable 
pnUieation.  Proprietors  of  newspapers  are  not  to  be  punished  for 
a  fair,  full  and  true  report  of  judicial  proceedings,  except 
aetaal  proof  of  malice  in  making  the  report.  The  reason  for 
thim  rale  is,  that  the  public  have  a  right  to  know  what  takes  place 
tm  &  eonrt  of  justice,  and  unless  the  proceedings  are  of  an  immoral, 
lilasphenions,  or  indecent  character,  or  accompanied  with  defamatory 
observations  or  comments,  the  publication  is  privileged."  But  he 
aloo  oboerved:  '' Preliminary  proceedings  which  are  purely  ex  parte 
in  their  nature  do  not  come  within  this  rule  because  they  have  a 
toBdeney  to  prejudge  those  whom  the  law  still  presumes  to  be  inno- 
cent and  to  poison  the  source  of  justice";  citing  Cincinnati  Gazette 
Co.  ▼.  Timberlake,  10  Ohio  8t.  648,  78  Am.  Dec.  285;  Kelley  v. 
Lalitte,  28  Ija.  Ann.  435;  €k>o1ey  on  Torts,  210,  and  authorities  there 
cited*     In  McBee  v.  Pulton,  47  Md.  403,  28  Am.  Rep.  465,  it  was  held 
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tbat  the  reports  of  judicial  proceedings  need  not  be  verbatimy  bat 
most  be  substantiallj  correct,  and  not  garbled  or  partial  and  made 
bona  fide  without  malice.  80,  also,  as  to  the  comments  accompanx- 
ing  the  reports.  In  D'Auzy  y.  Star  Co.,  31  Misc.  Bep.  388,  64  N.  T. 
8npp.  288,  it  was  said  that  the  report  of  court  proceedings  whieh 
states  that  the  counsel  said  things  which  were  not  said  at  all,  is  not 
such  a  fair  report  as  is  privileged.  Likewise  in  Conner  v.  Standard 
Pub.  Co.,  183  Mass.  474,  67  N.  £.  596,  it  was  held  that  the  priyU^a 
of  publishing  a  fair  statement  of  the  proceedings  of  a  municipnl 
eourt  on  a  complaint  against  the  plaintiff,  was  not  taken  away  be- 
cause he  was  discharged,  for  the  reason  that  the  grand  jury  found  no 
bill  against  him,  whereas  the  libdous  publication  stated  that  the 
ease  was  nol  pressed. 

But  reports  of  crime  made  bj  injured  parties  to  police  officers 
cannot  have  the  protection  of  privilege  on  the  theory  of  being  conrt 
proceedings:  Jastrzembski  v.  Marzhausen,  120  Mich.  677,  79  N.  W. 
935.  The  question  whether  the  report  is  a  fair  and  true  one  is  for 
the  court:  McBee  v.  Fulton,  47  Md.  403,  28  Am.  Bep.  465;  D'Anzy 
y.  Star  Co.,  31  Misc.  Bep.  388,  64  N.  T.  Supp.  283. 

2.  Fire  or  Felice  Department  Becords.— In  Conner  y.  Standard 
Pub.  Co.,  183  Mass.  474,  67  N.  £.  596,  it  was  held  that  under  statutory 
provisions  declaring  the  fire  marshal's  record  shall  be  open  to  public 
inspection  at  all  times,  the  record  becomes  a  public  one,  and  that 
a  fair  publication  of  it  was  qualifiedly  privileged. 

Reports  made  by  detective  officers  to  their  superiors  and  inscribed 
in  books  kept  for  tbat  purpose  are  not  judicial  proceedings,  and  no 
privilege  attends  their  publication:  Billet  v*  Times-Democrat  Pub. 
Co.,  107  La.  751,  32  South.  17,  58  L.  B.  A.  62.  The  same  principle 
was  upheld  in  Jastrzembski  y.  Marxhausen,  120  Mich.  677,  79  N.  W. 
935,  where  a  newspaper  account,  based  on  a  report  made  to  the  police 
department  of  an  alleged  crime  was  held  not  privileged:  See,  also, 
the  monographic  note  to  McAllister  v.  Detroit  Free  Press  Co.,  15 
Am.  St.  Bep.  363,  relative  to  ex  parte  proceedings  and  affidavits. 

8.  Legislative  Froceedliigs.~Fair  reports  of  legislative  bodies  axe 
said  to  be  qualifiedly  privileged:  Meteye  y.  Times-Democrat  Pab. 
Co.,  47  La.  Ann.  824,  17  South.  314;  Buckstaff  y.  Hicks,  94  Wis.  34^ 
69  Am.  St  Bep.  853,  68  N.  W.  403.  But  it  was  said  in  the  ease  last 
cited  that  the  term  'legislative  body"  has  n<^  been  exteaded  te 
cover  a  city  council  meeting,  though  it  was  said  that  official  report 
of  a  eity  council  meeting  required  by  law  to  be  published  ia.  tte 
official  city  paper  would  be  privileged.  Hence,  it  was  held  in  tbat 
ease  that  the  publication  of  libelous  remarks  made  at  a  nfeeetin^  of 
the  city  council  by  a  member  of  one  branch  of  the  state  legialatim 
explaining  why  a  proposed  municipal  charter  had  not  been  enacted 
by  such  legislature,  and  accusing  a  member  of  another  braneh  of 
drunkenness,  was  not  privileged,  and  especially  if  the  newspaper  eoa- 
taining  sueh  a  publication  has  a  general  circulation  beyond  the  limits 
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tfOiNiiieipslity.     In  Trebby  ▼•  Transeript  Pub.  Co.,  74  Wnn.  84| 
fl  A&  ft.  Bep.  330,  76  K.  1P7.  961,  it  WM  held  that  the  pobUcatioa 
rfiMiofieia]  resolution  of  a  city  eoaneU  wholly  ontside  of  its  duty 
nd  Mitinira^  matter  libelonB  per  bo  was  not  priYileged.    la  WaUis 
r.fiiiet,M  La.  Abb.  131,  it- was  bold  that  a  pablieatioa  of  the  pro- 
Mdngi  of  a  town  eonBeil  in  the  loeality  wheie  the  paper  is  pob- 
Med  eodd  aot  be  ref^arded  aa  being  ia  itself  malieioas  aad  libelous. 
'So^  abOy  IB  a  later  case — tbat  of  Meteje  t.  Times-Deoioerat  Pab.  Co., 
e  U  Ana.  824,  17  SonUu  814*-it  was  held  that  aa  aeearate  sad 
iapiTtial  aceonat  of  the  proeeediags  of  a  eoauaittes  of  the  eosinMm 
emeil  of  &a  eity  of  Kew  Orleaas,  whieh  met  at  the  iastaaee  of  the 
■tjor  to  iBTestli^te  ehaT^ea  of  misBumageBMnt  of  the  Leper  Hos- 
pital, vas  q;Balilied[|y  prWilesed. 

4  SHeift  «f  Bight  to  JJm  HoadMnsf.— It  is  geaerany  held  that 

the  hesdliiiea  to  an  artiele  may  be  eonsidered  as  a  part  of  the  article 

Itself,  aad  may  justify   the  poblieatioa  being  regarded  as  libelous 

whea  the  body  of  the  artiele  is  not  necessarily  so:  See  the  mono- 

(raphie  note  to  MeAllister  ▼.  Detroit  Free  Press  Co.,  15  Am.  St.  Bep. 

U7.     See,  aleo,  Dorr  ▼.  United  States,  195  U.  S.  138,  49  L.  ed. 

s  proaecntion  for  eriminal  libeL    Where  the  court  held  nnder  the 

PhUippiae  Island  statntes,  that  striking  headlines  to  a  newspaper 

report  of  a  jndieial  proceeding,  which  proclaimed  the  proeecnting 

witness  aa  a  "traitor,  sedncer  and  perjuror,"  were  not  priYileged 

even  if  the  report  itself  was.    In  Hayes  t.  Proas  Co.,  127  Pa.  St* 

642,  14  Am.  St.  Bep.  874,  18  Atl.  331,  5  L.  B.  A.  648,  it  was  hold  that 

the  headline  "Hotel  Proprietors  Embarrassed"  was  not  a  priyiloged 

index  to  an  aeconnt,  to  the  effect  that  a  judgment  was  rendered 

against  the  parties  in  question  on  a  demand  note.    But  in  Lawyers' 

Co-operative  Pub.  Co.  ▼.  West  Pub.  Co.,  32  App.  Div.  585,  52  N.  T. 

Bnpp.  1120,  it  was  held  that  headlines  affixed  to  a  report  of  a  judieiid 

proceeding  were  privileged  if  they  are  a  fair  index  of  the  matter 

eontained  in  the  report,  but  that  in  determining  whether  they  are  a 

fair  index,  the  headlines  and  matter  contained  in  the  report  must 

he  eonstraed  together. 

d.    Statements  Coneamiiig  Qflldals  or  Candidates  for  Office. 

2*    PahUc  Officials.— With  respect  to  publications  eonceming  pnb- 
lia  effieiala^  the  question  always  arises  whether  the  alleged  libelous 
aie  merely  allowable  eritieism,  or  whether  they  in  tatt 
citato  libeL    The  general  priaeiplep  of  law  applicable  to  publica* 
tsoae  eoneemiag  pablie  officials  wiU  be  found  set  forth  in  the  mono- 
jnphie  note  to  McAllister  t*  Detroit  Free  Press  Co.,  15  Am.  St.  Bep. 
S49  mt  soq.    In  Jackson  ▼.  Pittoburgh  Times,  152  Pa.  St.  406,  84  Am. 
Btm  Serp.  669,  25  Atl.  613,  it  was  said  that  a  public  official  is  amenable 
to  pablie  eritieism  in  a  newspaper  without  liability  for  libel  when 
thero  ia  probable  cause  for  comment  and  no  proof  of  expreea  maJioer 
er«B    though  the  statements  published  are  not  true  in  aU  reapeeta 
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Bo,  alao,  it  is  said  that  a  fair  and  reasonable  eriticism  of  the  aeis 
of  an  official,  made  without  malice  and  not  containing  an  attaek  on 
his  private  character,  is  privUeged:  Clifton  ▼.  Lange,  108  Iowa,  472, 
79  N.  W.  276;  Evening  Post  Co.  v.  Richardson,  118  Ky.  641,  68  B.  W. 
665.  But  where  the  attack  consists  merely  of  gibes,  tannts  and  con- 
temptuous language  aimed  mostly  at  the  personality  of  the  official. 
It  is  not  a  privilege:  Buckstaff  v.  Yiall,  84  Wis.  129,  64  N.  W.  111. 
So,  also,  false  and  groundless  imputations  of  wicked  motives  or  of 
misconduct  are  not  privileged:  Bee  Pub.  Co.  v.  Shields  (Neb.),  94 
N.  W.  1029;  Martin  v.  Paine,  69  Minn.  482,  72  N.  W.  450.  In  Evening 
Post  Co.  V.  Biehardson,  113  Ky.  641,  68  8.  W.  665,  it  was  held  where 
the  charge  of  corruption  of  plaintiff  as  an  election  officer  was  sent 
to  the  defendant  newspaper  by  a  journalist  of  great  experience, 
prudence  and  accuracy,  and  defendant  in  good  faith  believed  the 
information  to  be  true,  that  these  facts  furnish  a  basis  for  a  qualified 
privilege.  In  Coffin  v.  Brown,  94  Md.  190,  89  Am.  St.  Bep.  422,  50 
Atl.  567,  55  L.  B.  A.  732,  a  letter  containing  libelous  charges  against 
a  supervisor  of  election  appointed  by  the  governor,  written  in  good 
faith  to  the  chairman  of  the  opposite  political  party  for  the  purpose 
of  defeating  the  re-election  of  the  governor,  the  publication  was  not 
privileged  as  being  in  execution  of  a  political  duty.  And  in  Augusta 
Evening  News  v.  Badford,  91  Ga.  494,  44  Am.  St  Bep.  53,  17  S.  E. 
612,  20  L.  B.  A.  533,  a  willful,  malicious  and  false  publication,  charg- 
ing a  public  official  with  unbecoming  and  improper  conduct  merely 
to  get  fees,  was  held  to  constitute  an  unprivileged  libel.  Likewise 
in  O'Bourke  v.  Lewiston  etc.  Pub.  Co.,  89  Me.  310,  36  Atl.  398,  the 
court  observed  that  newspapers  are  protected  in  giving  public  infor- 
mation as  to  the  conduct  of  public  officials  if  such  information  is 
true  or  is  published  honestly  and  with  reasonable  cause  for  believing 
it  to  be  true.  The  plaintiff  in  that  case  had  been  charged  with 
cruelty  toward  an  insane  pauper.  Though  the  question  of  privilege 
does  not  seem  to  have  urged,  it  was  held  in  Wofford  ▼•  Meeks,  129 
Ala.  849,  87  Am.  St.  Bep.  66,  30  South.  625,  55  L.  B.  A.  214^  that  it 
is  libelous  to  impute  to  one  holding  an  office  that  he  has  been  guilty 
of  improper  conduct  in  office  or  has  been  actuated  by  wicked,  corrupt 
or  selfish  motives.  So,  also,  in  Bourreseau  ▼.  Detroit  etc.  Co.,  63 
Mich.  425,  6  Am.  St.  Bep.  320,  30  N.  W.  376,  a  publication  charging 
plaintiff  with  having  arrested  and  handcuffed  men  without  right, 
and  of  oppressing  the  poor  and  friendless  under  color  of  his  office 
of  deputy  sheriff,  was  held  not  privileged. 

And  in  Wood  ▼.  Boyle,  177  Pa.  St.  620,  55  Am.  8t  Bep.  747,  S5 
AtL  853,  a  publication  attacking  a  person  in  his  private  individual 
character  was  held  not  privileged  by  the  fact  that  he  occupies  aa 
official  position  and  is  engaged  in  public  business. 

2.    Oaadidates  for  Political  or  Ofltdal  Positions.— The  general  rules 
^*  regard  to  newspaper  articles  concerning  candidates  for  office  seem 
9  very  much  the  same  as  those  with  respect  to  persons  already 
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U  office-  It  would  seem  that  public  ofBeials  being  merely  publie 
femata  ought  to  have  their  qnalifieatioiis  for  the  office  which  they 
feek  dlBcuflBed  in  the  same  manner  as  a  person  seeking  private  employ- 
iMDt,  with  only  thia  difference:  that  with  respect  to  public  employ- 
sent,  the  pnblie  ia  entitled  to  know  what  is  needful  in  regard  to  the 
eaadidate,  whereaa  in  private  employment  a  private  individual  is  en- 
titled to  that  knowledge.  In  Wofford  v.  Meeks,  129  Ala.  349,  87  Am. 
St.  Bep.  66,  30  South.  625,  55  lu  B.  A.  214,  it  was  said  that  editors 
lave  foil  liberty  to  criticise  the  conduct  and  motives  of  public  men 
aid  measures,  but  the  discussion  must  be  fair  and  legitimate  and  not 
ttperse  the  character  of  public  men  or  ascribe  to  them  base  and 
eorrupt  motives. 

8o,  also,  it  ia  aaid  when  one  becomes  a  candidate  for  public  office 
k  thereby  deliberately  places  his  conduct,  character  and  utterances 
l)ef ore  the  publie  for  their  discussion  and  consideration.    They  may 
be  criticised  according  to  the  taste  of  the  speaker  or  writer,  and  the 
kw  will  protect  him  provided  that  his  statements  of  or  reference  to 
the  facta  upon  which  their  criticisms  are  based  observe  an  honest  re- 
gard for  the  truth:  Belknap  v.  Ball,  83  Mich.  583,  21  Am.  St.  Bep.  622, 
47  K.  W.  674,  11  Ij.  B.  A.  72.    See,  also,  monographic  note  to  McAllis- 
ter ▼.  Detroit  Free  Press  Co.,  15  Am.  St.  Bep.  349,  354.    The  court  in 
Upton  V.  Hume,  24  Or.  420,  41  Am.  St.  Bep.  863,  33  Pac.  810,  21 
ij.  B.  A.  493,  observed:  "The  rule  we  gather  from  the  authorities  is 
that  the  fitness  and  qualifications  of  a  candidate  for  an  elective  office 
may  be  a  subject  for  the  freest  scrutiny  and  investigation,  either 
by  the  proprietor  of  a  newspaper  or  by  a  voter  or  other  person  having 
an  interest  in  the  matter^  and  that  much  latitude  must  be  allowed  In 
the  publication,  for  the  information  of  voters,  of  charges  affecting 
ilie  fitness  of  a  candidate  for  the  place  he  seeks,  so  long  as  it  is  done 
boneatly  and  without  malice.    Nor  will  such  publication  be  actionable 
without  proof  of  express  malice,  although  it  may  be  harsh,  unjust 
and  unnecessarily  severe,  for  there  are  matters  of  opinion  of  which 
the  party  making  the  publication  has  a  right  to  judge  for  himself. 
In  the  case  of  such  a  publication  the  occasion  rebuts  the  inference 
ef  analiee  which  the  law  would  otherwise  raise  from  its  falsity,  and 
right  of  action  exists,  even  though  the  character  of  the  party 
suffered,  unless  he  is  able  to  show  the  existence  of  actual  malice. 
Bot  when  the  publication  attacks  the  private  character  of  a  candi- 
date^ by  falsely  imputing  to  him  a  crime,  it  is  not  privileged  by  the 
•eeasion,  either  absolutely  or  qualifiedly,  but  is  actionable  per  se^ 
the  law  implying  maliee;  and  it  is  no  justification  that  the  publica- 
tioB  was  made  with  an  honest  belief  in  its  truth,  in  good  faith,  and 
for  the  purpose  of  influencing  voters.    Such  publications  can  be  justi- 
fied only  by  proof  of  their  truth:  Commonwealth  v.  Clapp,  4  Mass* 
U3,  S  Am.  Dee.  212;  Curtis  v.  Mussey,  6  Gray,  261;  Aldrich  v.  Presa 
^naUttg  Co^  9  Minn.  133,  86  Am.  Dec.  84;  Boot  v.  King,  7  Cow.  613; 
King  V.  Boot,  4  Wend.  118,  21  Am.  Dec  102;  Hamilton  v.  Eno,  B^ 
N.  r.  116;    Commonwealth  v.   Wardwell,  136   Mass.   164;   Barr 
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Moore,  87  Pa.  St.  385,  30  Am.  Bep.  367;  Seeley  ▼.  Blair,  Wright,  358- 
If  it  can  be  said  that  the  eases  of  Bays  t.  Hunt,  60  Iowa,  251,  14 
K.  W.  785,  Mott  Y.  Dawson,  46  Iowa,  533,  and  State  v.  Baleh,  31  Kan. 
465,  2  Pae.  609,  when  read  in  the  light  of  the  facts,  announce  a  eon- 
trary  doctrine,  they  do  not  seem  to  ns  to  be  supported  either  by 
reason  or  the  weight  of  authority.  To  permit  a  def aidant  who  has 
published  of  a  candidate  false  and  defamatory  statements  coneemin^ 
'his  private  acts  and  character,  on  being  pursued  in  the  courts  for 
*fhiB  grievous  wrong,  to  say  in  justification  that  he  was  actuated  hy 
BO  ill-will  or  malice  toward  the  plaintiif,  but  his  motives  were  pure 
and  conduct  actuated  only  by  a  desire  for  the  public  good,  would 
abandon  candidates  to  all  of  the  fierce  tempests  of  defamation  which 
either  personal  spite  or  political  interest  may  suggest.  The  only 
safe  evidence  of  a  man's  intentions  are  his  acts,  and  if  he  accuses 
another  of  crime,  he  must  conclusively  be  presumed  to  have  intended 
to  injure  him." 

The  same  general  conclusions  were  also  stated  in  the  very  recent 
ease  of  Star  Pub.  Co.  v.  Donahoe  (Del,),  58  Atl.  513,  wherein  all  of 
the  principal  authorities  were  exhaustively  reviewed.  In  this  con- 
nection, see,  also,  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Bep.  329, 
16  S.  W.  881,  13  L.  B.  A.  59.  In  Boucher  v.  Clark,  14  S.  Dak.  72,  84 
K.  W.  237,  it  was  held  that  it  was  proper  for  a  newspaper  to  give  its 
readers,  who  are  interested  in  the  fitness  of  a  candidate,  such  infor- 
mation as  it  may  acquire  in  good  faith,  by  the  exercise  of  reasonable 
care,  concerning  the  methods  or  means  employed  by  the  candidate  to 
procure  votes,  although  the  publisher  may  be  unable  to  establish  the 
truth  of  what  is  published,  provided  that  he  can  establish  the  fact 
that  he  acted  without  actual  malice  and  for  the  sole  purpose  of 
enlightening  the  electors.  And  in  Myers  v.  Longstaff,  14  S.  Dak.  98, 
84  N.  W.  233,  it  was  held  that  an  attack  on  the  character  of  a  candi- 
date falsely  charging  him  with  a  crime  not  affecting  his  fitness  for 
the  ofilce  for  which  he  was  running  was  not  privileged. 

In  Eikhoff  v.  Gilbert,  124  Alioh.  353,  83  N.  W.  110,  51  L.  B.  A. 
451,  a  circular  addressed  to  the  voters  requesting  them  to  vote  against 
a  certain  candidate  for  representative  ''because  in  the  last  legisla- 
ture he  championed  measures  opposed  to  the  moral  interests  of  the 
community"  without  stating  the  measures  supported  is  not  priv- 
ileged, for  it  is  a  statement  of  a  libelous  fact  and  affords  no  oppor- 
tunity to  judge  whether  it  is  a  proper  deduction.  The  decision  was, 
however,  dissented  from  by  two  of  the  judges. 

In  Coffin  V.  Brown,  94  Md.  190,  89  Am.  St.  Bep.  422,  50  Atl.  667, 
55  L.  B.  A.  732,  a  libelous  statement  in  a  letter  to  the  chairman  of  a 
state  central  committee  to  the  effect  that  the  candidate  for  governor 
had  appointed  plaintiff  to  office,  and  charging  that  plaintiff  was  a 
man  of  no  moral  character  and  capable  of  committing  any  political 
crime  which  he  might  find  profitable,  was  held  not  privileged  as 
^nst  plaintiff.    And  in  Coogler  v.  Bhodes,  38  Fla.  240,  56  Am.  8t. 
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Be|k  170,  21  Sontlu  100,  it  w»b  held  where  a  person  is  a  candidate 
im  ^oiDtment  to  public  office  at  the  hands  of  the  governor,  one 
win  vrites  to  the  gorenior  that  it  is  a  notorious  f aet  that  the  eandi- 
lito  roB  the  oaly  house  of  prostitution  in  the  town,  and  that  hie 
ahtif  ikas  beoD  iadieted  in  the  eonrts,  is  qualifiedljr  privileged^ 
tki^  Mt  true,  if  there  was  reasonable  ground  to  believe  it  true 
ai  it  WIS  puUiahed  in  good  faith  without  personal  maliee. 

e.   BtacUoBMnte  &el«ttva  to  Matlan  of  PahUe  Intefest 

1  By  PcnoDB  XndiTidiialiy  ot  OollaetiTdy.— The  privilege  of  a 
cttiisi  to  eomment  on  matters  of  public  interest  or  relative  to  the 
duBsi  of  pnblie  ofBleers  is  limited  by  the  condition  that  he  do  so 
furly  tad  with  honest  purpose,  and  that  the  line  be  observed  where 
^sfanatiaa  eommenees  and  true  ezitieiflm  ends:  Sehomberg  v.  Walker, 
138  Gal.  224,  64  Pae.  290. 

An  investigation  by  a  coUege  board  of  trustees  of  public  charges 
tffcetiag  the  moral  fitness  said  eompetency  of  its  preeident  is  quail- 
Mly  privileged,  and  a  publication  in  pamphlet  form  of  the  proceed- 
ing^ including  a  defamatory  speech  of  the  president  in  his  own  de- 
fose,  is  likewise  so  privileged  if  published  for  the  purpose  of  laying 
tke  whole  investigation  before  the  public  for  their  judgment:  Gattis 
V.  KBgo,  128  K.  G.  402,  38  8.  £.  931. 

2.    By  Newspapen  or  Periodicals. 

A.    Biglhts  of  Iffewspapera  in  OenersL — ^A  newspaper  is  not  priv- 
Usged  as  such  in  the  dissemination  of  news,  but  is  liable  for  what  it 
pshiiahes  in  the   same    manner  as  any  other   individual:    State  v. 
ffliepherd,  177  Mo.  205,  99  Am.  St.  Bep.  624,  76  S.  W.  79;  McAllister 
▼.  Detroit  Free  Press  Co.,  76  Mich.  338, 16  Am.  St.  Bep.  318,  and  note, 
43  N.  W.  431.    In  the  very  recent  case  of  Morse  v.  Times-Bepublican 
Ptff.  Co.  (Iowa),  100  N.  W.  867,  the  court  said:  ''  'Liberty  of  the 
press'  has  never  been  held  to  mean  'that  the  publisher  of  a  news- 
paper shall  be  any  less  responsible  than  any  other  person  would  be 
for   pabliahing  otherwise  the  same  libelous  matter.'    The  contrary 
role  has  been  affirmed  by  the  courts  in  this  country  and  England 
writh  great  uniformity:  Jones  ▼.  Townsend,  21  Fla.  431,  58  Am.  Bep. 
OT6;  Sheckell  v.  Jackson,  10  Cnsh.  25;  Aldrich  v.  Printing  Press  Co., 
9  Mlnn>  (OiL  123}  138,  86  Am.  Dec  84;  Boot  v.  King,  7  Cow.  628; 
^EHIaen  v.  Bobbins,  68  Me.  295,  28  Am.  Bep.  50;  Smart  v.  Blanchard, 
K.  EL  137;  Foster  ▼.  Scripps,  39  Mich.  376,  33  Am.  Bep.  403; 
▼.  Moore,  87  Pa.  St.  885,  30  Am.  Bep.  367;  Eviston  v.  Cramer, 
47  Wis.  669,  3  N.  W.  392;  Edwards  v.  San  Jose  etc  See,  99  Cal.  431, 
S7  Ass.  St.  Bep.  70,  34  Pae.  128;  McAUister  v.  Detroit  Free  Press  Co., 

16  Mieh.  338,  15  Am.  St.  Bep.  318,  43  N.  W.  431;  Upton  v.  Hume, 
M  Or.  420,  41  Am.  St.  Bep.  863,  33  Pae.  810,  21  L.  B.  A.  493;  Smith 
▼.  Tvibsse  Ga,  4  Bin.  477,  Fed.  Cas.  No.  13,118;  Davis  v.  Sladden, 

17  Or.  259,  21  P^m.  140;  Barnes  ▼.  CampbeU,  59  N.  H.  128,  47  Am- 
JL83;  Davis  v.  Dnncaa,  7  EL  &  B.  231;  Mallory  ▼.  Pioneer  Pree^ 
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Co.,  S4  Minn.  521,  26  N.  W.  904;  Delaware  etc.  Ins.  Co.  v.  Oroadale, 
6  Houst.  181;  Palmer  v.  Concord,  48  N.  H.  211,  97  Am.  Dee.  605. 
Bee,  also,  exhaustive  note  by  Mr.  Freeman,  15  Am.  St.  Bep.  343.''  In 
one  of  the  earliest  leading  cases— White  y.  Nicholls,  3  How.  (TT.  8.) 
286,  11  L.  ed.  600— it  was  said  that  newspapers  exist  in  response  to 
a  demand  of  the  public  for  news  or  for  information  upon  div^era 
subjects,  both  public  and  private.  And  that  when  one  who  pnbliBliQS 
a  libel  acts  in  the  bona  fide  discharge  of  a  public  or  private  duty, 
legal  or  moral,  he  is  exonerated  from  liability  unless  it  appears  that 
he  acted  with  a  malicious  intent.  In  the  very  recent  case  of  Triggs 
V.  Sun  etc.  Assn.,  179  N.  Y.  154,  103  Am.  St.  Eep.  841,  71  N.  E.  739, 
the  court  observed:  "While  everyone  has  a  right  to  comment  on 
matters  of  public  interest,  so  long  as  one  does  so  fairly,  with  an 
honest  purpose,  and  not  intemperately  and  maliciously,  although  the 
publication  is  made  to  the  general  public  by  means  of  a  newspaper, 
yet  what  is  privileged  is  criticism,  not  other  defamatory  statements, 
and  if  a  person  takes  upon  himself  to  allege  matters  otherwise  action- 
able, he  will  not  be  privileged,  however  honest  his  motives,  if  those 
allegations  are  not  true.  When  a  publisher  goes  beyond  the  limits 
of  fair  criticism,  his  language  passes  into  the  region  of  libel,  and 
the  question  whether  those  limits  have  been  transcended  may  become 
a  question  of  law,  but  ordinarily  presents  a  question  for  the  jury." 

The  use  of  words  of  suspicion  or  the  stereotyped  expressions  "they 
say"  or  "it  ia  said"  were  condemned  in  Haynes  v.  Clinton  Ptg.  Co., 
169  Mass.  512,  48  N.  E.  275;  Johnson  v.  St.  Louis  Dispatch  Co^  65 
Mo.  541,  27  Am.  Bep.  293.  But  in  this  connection,  see,  also,  Briggs 
T.  Garrett,  111  Pa.  St.  417,  56  Am.  Bep.  274,  2  Atl.  513.  II  was  also 
said  in  Post  Pub.  Go.  v.  Hallam,  59  Fed.  536,  that  reckless  publica- 
tions of  sensational  articles  to  increase  the  sales  of  the  newspapers 
very  strongly  indicated  a  reckless  indifference  to  the  rights  and 
reputations  of  others. 

B.  Bight  to  Chronicle  Onzrent  EYent8.'Proprietors  of  newspapers 
are  not  entitled  to  claim  justification  in  publishing  items  of  news 
or  detailing  occurring  events  that  are  libelous,  no  matter  whether 
furnished  by  correspondents,  reported  by  other  persons,  or  copied 
-from  other  newspapers:  Thompson  r.  Powning,  16  Nov.  206.  In  Gil- 
man  Y.  McGlatchy,  111  GaL  606,  44  Pac.  241,  it  was  argued  that  a 
newspaper  is  a  purveyor  of  news;  that  the  people  have  the  right  to 
Tead  the  news;  that  a  story  of  crime  gleaned  and  published  in  the 
ordinary  course  of  newspaper  business  without  personal  malevolence 
against  the  victim  of  the  tale  should  be  held  privileged.  But  the 
oourt  held  that  the  details  of  a  libelous  statement,  gathered  by  a 
reporter  partly  from  a  prosecuting  witness  who  had  arrested  a  busi- 
ness man  upon  an  affidavit,  stating  generally  that  he  had  committed 
the  crime  of  rape,  without  setting  forth  any  of  the  cireumstancea  of 
the  alleged  rape,  and  based  principally  upon  hearsay  of  neighbors 
^nd  general  gossip,  was  neither  a  privileged  report  of  a  judicial 
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proeeediBg  or  of  anything  said  in  the  eourse  thereof,  even  though 
■ade  without    ezpreas   maliee,  in  belief  of  its  truth.     So,  also,  in 
fiutton  ▼.  A-  BL  Belo  ft  Co.  (Tex.  Civ.),  64  8.  W.  686,  it  was  held 
tkak  tlie  publication  of  pleadings  containing  defamatory  and  scur- 
riloBi  matter  was  not  privileged  when  published  before  trial.    In  this 
tOBseetion,  see  subdivision  X,  c    For  a  discussion  of  unehaste,  reck- 
on or  groesly  careless  libels  by  metropolitan  journals,  without  taking 
tke  time  to  investigate  their  truth,  see  the  monographic  note  to  Crane 
T.  Bennett,  101   Am.   St.  Bep.   758.    The  case  of  Fenstermaker  v. 
Tnbone  Pub.  Co.,  13  Utah,  532,  45  Pac.  1097,  35  L.  B.  A.  611,  was  an 
illostiation  of  a  sensational  article  in  regard  to  cruel  treatment  of  a 
child  which  was  held  not  privileged  though  made  in  good  faith  as 
la  item  of  news.     So,  also,  in  Heyler  v.  New  York  etc.  Pub.  Co.,  148 
If.  Y.  734,  42  N.  £.  723,  affirming  71  Hun,  4,  24  N.  Y.  Supp.  499,  the 
iibelous  account  charged  in  effect  that  plaintiff,  who  was  a  married 
voman,  was  a  single  woman,  and  that  she  had  had  a  child  which 
the  strangled  to  death.     The  court  held  that  it  constituted  neither 
a  defense  nor  justification  for  defendant  to  prove  that  the  charge 
was  made  on  information  obtained  from  others,  or  that  the  article 
came  in  as  news,  and  was  published  without  express  malice  on  the 
part  of  the  newispaper  company. 

C.     Bigtat  to  Comment  on  Matters  of  Pablic  Ctoncem.— In  regard 
to  matters  of  public  interest,  it  is  necessary,  in  order  to  render  such 
statements  privileged,  that  they  be  made  in  good  faith,  without 
mmliee,  and  to  those  who  have  an  interest  in  the  subject  matter: 
Bearea  ▼.  Bass,  88  Me.  521,  51  Am.  Bep.  446,  34  Atl.  411.    In  the 
ease  just  cited  the  rule  was  applied  to  statements  concerning  the 
cliaraeter  of  the  construction  of  a  public  building.    In  Cherry  v. 
I>es  Moines  Leader,  114  Iowa,  298,  89  Am.  St.  Bep.  365,  86  N.  W. 
323,  54  li.  B.  A.  855,  it  was  said  that  the  editor  of  a  newspaper  has 
the  right)  if  not  the  duty,  of  publishing  for  the  information  of  the 
public,  fair  and  reasonable  comments,  however  severe,  upon  anything 
irliieh  is  made  by  its  owner  a  subject  of  public  exhibition,  as  upon 
other  matter  of  public  interest;  and  that  such  publications  fall 
itiun  the  privileged  protection  for  which  no  action  lies  without 
pro«if  of  actual  malice.    The  rule  was  applied  in  that  case  to  a  very 
Imdieroos  and  sarcastic  criticism  of  a  theatrical  performance.    In 
Dowling  ▼.  Livingston,  108  Mich.  321,  62  Am.  St.  Bep.  702,  66  N.  W. 
225,  32  Ifc  B.  A.  104,  it  was  said  that  to  call  a  remedy  proposed  by 
aa  authar  a  quack  remedy  was  not  libelous.    In  Wood  v.  Boyle,  177 
Pa.  St.  620,  55  Am.  St.  Bep.  747,  85  AtL  853,  a  newspaper  article 
directed  against  a  person  engaged  in  a  business  of  a  public  char- 
Aster  and  attacking  his  private,  individual  and  personal  character 
•ad  eapacify  was  held  not  privileged.    In  Morse  v.  Times-Bepublican 
Ptg,  Gow  (Iowa),  100  N.  W.  867,  an  insnrance  agent  was  held  not  such 
•  pnblie  eharaetsr  as  to  make  a  plea  of  privilege  available  for  a 
Ubehn  artiels  in  regard  to  him.    In  Coz  v.  Strickland,  101  Ga.  482, 
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28  S.  E.  655,  the  publication  of  a  set  of  resolutiona  adopted  at  m 
public  meeting  of  citizens  denouncing  a  certain  person,  stating  tliat 
they  believed  him  to  have  been  guilty  of  arson  in  certain  otlier  ioeal* 
ities  and  asking  him  to  remove  from  the  town,  was  eondemned. 

f .    Statements  Aflscttng  Moral  or  floeial  llotloiL 

%  In  GeneraL— Where  one  has  an  interest  in  the  subject  matter 
of  the  statement,  or  a  duty,  even  though  not  of  a  legal  nature,  bat 
only  of  a  moral  or  social  character  and  of  imperfect  obligation,  and 
there  is  no  impropriety  in  the  publication,  it  is  qualifiedly  privileged 
if  made  in  good  faith  to  one  who  has  a  similar  duty  or  interest,  or 
to  whom  a  like  propriety  attaches  to  read  the  statement:  Ifattiee 
V.  Wilcox,  U7  N.  Y.  624,  42  N.  E.  270.  The  rule  has  also  been  stated 
that  a  publication  is  qualifiedly  privileged  where  circumstances  exist^ 
or  are  reasonably  believed  by  the .  defendant  to  exist,  which  cast 
upon  him  the  duty  of  making  a  communication  to  a  certain  other 
person  to  whom  he  makes  such  communication  in  bona  fide  perform- 
ance of  such  duty,  or  where  the  person  is  so  situated  that  it  becomes 
right,  in  the  interests  of  society,  that  he  should  inform  third  persons 
of  certain  facts  which  he,  bona  fide  and  without  malice,  proceeds 
to  do:  Coogler  v.  Bhodes,  38  Fla.  240,  56  Am.  St.  Bep.  170,  21  South. 
109.  See,  also,  PoUasky  v.  Minchener,  81  Mich.  280,  21  Am.  St.  Bep. 
516,  46  N.  W.  5,  9  li.  B.  A.  102,  and  McAllister  v.  Detroit  Free  Press 
Co.,  76  Mich.  338,  43  N.  W.  431,  15  Am.  St.  Bep.  318,  and  monographic 
note,  to  the  same  general  effect.  But  in  Democrat  Pub.  Co.  v.  Jonea, 
83  Tex.  302,  18  S.  W.  652,  it  was  said  that  newspapers  are  not  at 
liberty,  under  a  real  or  supposed  sense  of  social  duty,  to  publish 
defamatory  articles  about  individuals. 

2.  Communications  Between  Belatives  or  Concerning  AAanced 
Persons.— In  Kimble  v.  Kimble,  14  Wash.  369,  44  Pac  866,  it  was 
held  that  a  libelous  letter  written  by  a  son  to  his  mother  informing 
her  as  to  her  rights  in  certain  property  and  the  danger  of  their 
being  lost  unless  she  took  some  action  to  protect  them  was  qualifiedly 
privileged. 

In  McBride  v.  Ledoux,  111  La.  398,  100  Am.  St.  Bep.  491,  35  Sontli. 
615,  it  was  held  in  a  slander  case  that  if  the  wife  of  a  half-brother 
of  a  woman  engaged  to  be  married  communicates  to  the  latter 's  sister 
a  serious  charge,  which  she  had  heard  against  the  woman's  fiane4 
in  order  for  it  to  be  brought  to  the  attention  of  the  woman's  mother 
to  be  investigated  by  her,  the  communication  is  privileged.  Hnt  it 
was  held  in  "The  Count  Joannes''  ▼.  Bennett,  5  Allen,  169,  81  Am. 
Dec.  738,  that  a  letter  to  a  woman,  containing  libelous  charges  a^rainat 
her  suitor,  could  not  be  justified  on  the  ground  that  the  writer  was 
her  friend  and  pastor  and  was  written  at  the  request  of  her  parents. 
So,  also,  in  Byan  v.  Collins,  111  N.  Y.  143,  7  Am.  St.  Bep.  726,  » 
N.  £.  75,  2  L.  B.  A.  129,  a  similar  letter  to  a  woman  concerning  her 
suitor  was  held  not  privileged  by  the  fact  that  she,  some  years  before^ 
had  requested  to  be  informed  of  anything  the  defendant  knew  ' '  about 


BofLim.]  HOLMSB  V.  Clisbt.  141 

ny  jovBf  mail  site  went  with,  or  in  fact  any  yonng  man  im  the 
phe^'^  if  the  defeninnt  was  not  a  relatiye  of  raeh  yonng  womaa 
aid  owed  no  special  dntj  to  her. 

1  Iftte  Ocmmnmlcjitton  hj  Writar  of  Letter  of  BecoimnimdatteiL 
Ii  Botterwortli  ▼.  Gonrow,  1  Harr.  (DeL)  361,  41  Atl.  84,  Jnstiee 
CiUflB  eharged  the  jnrj  to  the  effeet  that  anyone  who  has  given 
a  letter  of  reeommendation  may,  if  matters  coming  to  hie  knowl- 
•4fB  lead  him  to  eospect  the  honesty  of  the  person  recommended, 
vnte  to  the  person  with  whom  employment  was  obtained  on  the 
stmsgth  of  his  former  letter  that  he  was  mistaken  as  to  the  honesty 
«f  the  peraon,  and  that  such  a  letter  would  be  qualifiedly  priyileged. 
Aid  in  Fowles  ▼•  Bowen,  30  N.  Y.  20,  in  a  slander  case,  it  was  held 
that  vhere  a  mercantile  firm  has  given  one  of  their  clerks  a  general 
iteommendation,  one  of  the  partners  who  subsequently  changes  his 
ephdoB  from  facts  coming  to  his  knowledge  may  communicate  such 
changed  opinion  to  the  subsequent  employer. 

4   BelatlTa  to  Gfanxch  Organlzatloiis  or  Their  Members. 

A.  fltatemeots  Ooiic«niiiig  FeUow-meniben.— The  cases  involving 
■titcBBents  eoneeming  f eUow-memben  are  quite  naturally  slander 
case^  hut  we  do  not  apprehend  that  a  different  rule  of  law  would 
pKTail  in  ease  such  members  should  put  their  slanderous  statements 
>ato  written  form.  It  appears  that  in  slander  cases  the  rule  is  that 
"Where  of  religions  societies,  when  charged  with  the  moral  duty 
sf  purging  its  membership  of  immoral  or  unworthy  members,  may 
eoBiaunieate  information  honestly  believed  to  be  true  concerning  the 
tesduet  of  their  fellow-members:  Kersting  v.  White,  107  Mo.  App. 
^  80  8.  W.  730.  But  such  communications  are  not  privileged  where 
Be  SDch  power  of  discipline  exists:  8ee  Hocks  v.  Sprangers,  113  Wis. 
123,  37  N.  W.  1101,  89  N.  W.  113;  Lovejoy  v.  Whitcomb,  174  Mass. 
^  55  N.  £.  322.  In  both  Farnsworth  v.  Storrs,  5  Cush.  412,  and 
Lasdia  v.  Campbell,  79  Mo.  433,  49  Am.  Bep.  239,  the  pubUca^ion  of  a 
swteaee  of  eaceommunieation  from  church  membership,  made  by  the 
Tester  was  upheld  as  conditionally  privileged. 

B.  atatenento  OoacanilBg  WaUUn,  Paston  or  COliuch  OAdalsL 
Ghareh  ergaaiaations  ar%  im  a  legal  point  of  view,  similar  to  other 
vulaiitary  societies,  and  a  member  of  such  an  organisatioa  is  entitled 
to  petition  and  remonstrate  to  a  spiritual  soperior  with  a  view  to 
mhiag  the  nmovai  e<  a  sunister  or  priest,  provided  that  there  be 
■s  vsBi  of  commoa  honesty  in  preferring  charges  as  a  basis  for  saeh 
ivsoval:  O'Doaaghne  v.  MeOovem,  23  Wend.  86.  Or,  in  other 
iied%  tho  members,  deacons  or  elders  of  a  church  are  qualifiedly 
IriTiieged  in  preferring  charges  against  their  minister  or  pastor 
vhM  made  aeeording  to  the  usage  and  discipline  of  the  organizatieins 
9ifm  V.  Woofanan,  43  Neb.  280,  61  N«  W.  588. 

Where  the  elders  or  proper  offleers  of  a  church,  after  investigation^ 
lad  their  pastor  unworthy  or  unlit  for  his  office,  and  in  the  honosi^ 
pvforBanee  of  their  duty  to  other  members  of  their  deaominatioB^ 
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duureliy  pnblisli  in  eliiireh  papers  the  resalt  of  their  investigation^ 
and  there  is  reeeonable  ground  for  such  pnblieation,  it  is  qoaliiledly^ 
privileged,  and  the  f  aet  that  it  ineidentaUy  may  be  brought  to  the 
attention  of  persona  not  members  of  the  ehnreh  organisation  do€0 
not  destroy  the  privilege:  Bedgate  v.  Bonsh,  61  Kan.  480,  59  Pae. 
1050,  48  L.  B.  A.  236.  See,  also,  Shnrtleff  v.  Stevens^  51  Yt.  501,  31 
Am.  Bep.  698,  in  this  connection.  In  State  t.  Bienvenn,  36  Lia.  Ann. 
878,  which,  however,  was  a  criminal  prosecution  for  libel,  it  v^as  held 
that  although  a  communication  to  church  authorities  concerning  a 
priest  maj  be  privileged  if  made  by  a  church  member,  still  the  cir- 
eulation  of  a  pamphlet,  containing  libelous  charges,  outside  of  such 
church  membership  was  not  privileged. 

O.  Statements  Made  at  Chnrch  Ck>nTention8»  Conferences  or  IMs- 
dplinary  Trials  or  Investigations.— Every  person  joining  a  ehoreh 
impliedly,  at  least,  if  not  expressly,  covenants  to  conform  to  the 
rules  of  the  church  and  submit  to  its  authority  and  discipline.  Hence 
proceedings  affecting  the  status  of  a  person's  membership  in  each 
organizations  are  qualifiedly  privileged:  Landis  v.  Campbell,  79  Mo. 
433,  49  Am.  Bep.  239;  Lucas  ▼.  Case,  9  Bush,  297. 

In  Bemington  v.  Congdon,  2  Pick.  310,  13  Am.  Dec  431,  althoogh 
the  court  intimated  that  defamatory  charges  against  a  church  member 
by  one  who  was  not  a  member  might  not  be  privileged,  still  it  the 
member  consent  to  be  tried  on  charges  so  preferred  that  an  action 
for  libel  could  not  be  maintained  without  showing  express  nudiee. 
In  Dial  t.  Holter,  6  Ohio  St.  228,  it  appears  that  the  discipline  ot  the 
church  to  which  both  of  the  parties  belonged  made  it  the  dnty  of 
those  who  fall  out  or  differ  in  their  secular  affairs  to  have  an  in* 
▼estigation  of  the  affair  by  a  committee  of  the  church.  The  main 
charge  made  against  the  alleged  erring  member  was  the  removal  of 
a  cornerstone  of  lands.  The  court  held  that  the  accusations  'wer* 
qnalifiedly  privileged. 

In  Howard  v.  Dickie,  120  Mich.  238,  79  N.  W.  191,  which  wa» 
a  slander  case,  a  slanderous  statement  by  a  member  at  a  quarterly 
conference  of  trustees,  called  for  the  purpose  of  electing  new  true- 
tees,  made  in  answer  to  inquiries  as  to  why  the  defendant  objected 
to  a  certain  candidate,  were  held  qualiliedly  privileged.  So,  aiso^ 
in  Cranfill  v.  Hayden,  22  Tex.  Civ.  App.  656,  55  S.  W.  805,  it  waa 
held  that  the  proceedings  of  a  General  Baptist  convention  denyingr  a 
certain  person  the  rights  as  a  member,  published  in  the  usual  and 
ordinary  way    adopted  by  that  church,  were  qnalifiedly  privileged. 

D.  FahM  Statements  In  Baptismal  Begister.— In  Kubricht  ▼» 
State,  44  Tex.  Cr.  94,  100  Am.  St.  Bep.  842,  69  S.  W.  157,  which  waa 
a  prosecution  for  criminal  libel,  it  was  held  if  a  minister  of  a  church 
makes  an  entry  upon  the  church  record  of  the  birth  and  name  of  a 
bastard  child  setting  forth  the  name  of  the  father,  after  he  has  been 
requested  not  to  make  such  entry,  and  after  knowledge  of  the  trial 
and  acquittal  of  such  reputed  father  on  a  charge  of  seduction  of 
the  mother  of  the  child,  he  is  guilty  of  libel.    The  defendant   had 
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apMd  Bot  to  make  tlie  entrj  if  the  mother  would  eonsenty  bnt  she 
vrndd  BoL  It  wme  also  eontended  that  the  defendant  was  not  gniltj 
becsBM  the  entiy  was  made  in  his  capacity  as  a  minister  pursnani 
ts  ths  eostora  of  his  ehnreh. 

&  Bdathrs  to  Members  of  Iiodges  or  Societies.— In  Streety  t. 
Woody  15  Barb.  105,  the  libelous  statements  arose  out  of  charges 
praf erred  hj  one  Odd  Fellow  against  another.  The  court  said:  "The 
aeU  charged  were  riolations  of  the  rules  of  the  order  of  Odd  Fel- 
lows,  of  which  both  the  parties  to  the  action  were  members.  The 
ekaiges  were  addressed  to  a  body  haying  power,  under  those  rules, 
to  reeeive  and  investigate  them;  and  if  found  to  be  true,  apply  a  rem- 
edy; and  an  equal  right  to  prefer  charges  appears  to  have  belonged 
to  each  member  of  the  order.  The  case  is  analogous  to  that  of 
charges  made  in  a  regular  course  of  discipline,  between  members 
of  the  same  church,  which,  it  is  well  settled,  are  thus  privileged: 
Jarris  v.  Hatheway,  3  Johns.  180,  3  Am.  Bee.  473;  O'Donaghue  v. 
MeGovem,  23  Wend.  26.  The  presenting  substantially  the  same 
charges  to  Osborn,  a  member  of  the  association,  for  the  purpose  of 
proeorisg  his  signature,  was,  I  think,  equally  privileged.'' 

la  Kirkpatrick  ▼•  Eagle  Lodge,  26  Kan.  384,  40  Am.  St.  Bep.  316, 
the  publication  in  m  lodge  paper  of  a  statement  that  a  certain  per- 
aoa  had  been  expelled  from  a  certain  subordinate  lodge  of  Odd  Fel- 
hms  for  perjury  iras  held  qualifiedly  privileged  where  the  publica- 
tioa  was  made  according  to  the  rules  and  custom  of  the  order.  But 
ia  Kiz  V.  Caldwell,  81  Ky.  293,  50  Am.  Bep.  163,  it  was  held  that 
aa  affidavit  by  one  who  was  not  a  Mason,  to  the  effect  that  another 
penon  who  was  not  a  Mason  could  not  be  believed  under  oath,  was 
■ot  privileged,  although  the  charge  in  the  affidavit  was  directed 
afaiast  a  person  who  had  testified  at  a  Masonic  investigation,  and 
the  affidavit  was  made  at  the  instance  of  the  person  on  trial  at  the 
Kasoaie  investigations  and  the  members  of  the  investigating  com* 
Bittee. 

In  McKnight  ▼.  Hasbrouck,  17  B.  I.  70,  20  AtL  95,  a  letter  assail- 
iag  the  character  of  a  newly  elected  honorary  member  of  a  medical 
ndety  written  to  the  secretary  by  a  delegate  in  bona  fide  dis- 
charge of  a  duty  to  inform  the  society  of  matters  affecting  the  honor 
aad  dignity  of  the  society  and  the  medical  profession,  was  held' 
^aaliiedly  privileged.  And  in  Barrows  v.  Bell,  7  Gray,  301,  66  Am^ 
BeCi  479^  the  publication  in  a  medical  journal  of  the  proceedings  of 
the  Massachusetts  Medical  Society  in  expelling  a  member  for  » 
caoae  within  its  jurisdiction  and  of  the  result  of  certain  suita 
brought  lyy  the  expelled  member  against  the  society  and  its  mem-^ 
hen  on  account  of  such  expulsion,  was  held  privileged. 

g.    Statements  Belatiye  to  Personal  or  Business  Allaixs. 
L    Matters  in  Self-defense.— A  publication  which  is  fairly  an  an* 
iwer  to  a  libel  and  published  in  good  faith  for  the  purpose  of  re- 
peiling  the  libelous  charge  is  qualifiedly  privileged  even  though  f  al0«- 
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la  aacli  eamm  it  ia  for  tha  eout  to  determiiie  whether  the  oeeaeaom 
le  oae  which  jiutifles  the  publication  bat  the  qaeetion  of  good  faith 
ia  for  the  jury:  Brewer  ▼•  Chase,  121  Mich.  626,  m  Am.  St^  Bep.  9&7, 
SO  N.  W.  575,  46  li.  B.  A.  397;  Ghaffin  t.  Lynch,  83  Ya.  106^  X  &  £» 
803;  Fiflh  t.  at.  Louie  eU.  Pub.  Co.,  102  Mo.  App.  6,  74  a  W.  64L 
In  the  last  case  just  cited  it  was  said  that  where  the  plaintiff  had 
puWshed  libelous  articles  concerning  stockholders  of  defendant, 
which  was  a  newspaper  corporation,  and  impugned  their  honesty 
and  conduct  as  county  officials,  an  article  by  defendant,  not  in  the 
nature  of  a  denial  or  explanation  of  the  previous  articles,  bat  an 
irrelevant  attack  on  the  personal  and  professional  character  of  plain- 
tiff was  not  a  privileged  reply.  The  libelous  articles  referred  to  in 
this  case  appeared  in  newspapers  and  were  of  the  sensational  or- 
der common  to  modem  journalism.  The  case  of  Chaffia  v.  Lynch,  83 
Ya.  106, 1  S.  E.  803,  was  also  an  example  of  vitriolic  newspaper  char- 
acterizations of  the  respective  parties  as  parties  who  were  not  tell- 
ing the  truth.  So,  also,  in  Smurthwaite  v.  News  Pub.  Co.,  124 
Mich.  377,  83  K.  W.  116,  which  was  a  newspaper  war  arising  out  of 
a  discussion  of  the  fitness  of  certain  candidates  for  office,  the  court 
held  that  where  the  defendant  claims  that  his  publication  was  pro- 
voked and  written  in  self-defense,  he  must  show  that  his  retorts 
were  necessary  to  his  defense  or  arose  out  of  charges  made  in  the 
provoking  article.  The  case  of  Shepherd  v.  Baer,  96  Md.  152,  53 
Atl.  790,  was  an  example  of  a  newspaper  controversy  in  regard  to 
the  merits  of  a  municipal  school  board.  The  court  held  that  defend- 
ant's articles  did  not  exceed  the  bounds  of  legitimate  self-defense. 
Sometimes  the  fact  that  the  article  is  in  reply  to  a  previous  one  is 
■considered  more  in  ine  nature  of  being  merely  in  mitigation  than 
in  the  nature  of  a  privilege:  See  Stewart  v.  Minnesota  Tribune  Co., 
41  Minn.  71,  42  N.  W.  787;  Hartford  v.  State,  96  Ind.  461,  49  Azeu 
Bep.  185;  De  Camp  v.  Archibald,  50  Ohio  St.  618,  40  Am.  St.  Bep. 
692,  35  N.  £.  1056.  See,  also,  monographic  note  to  McAllister  v. 
Detroit  Free  Press  Co.,  15  Am.  St.  Bep.  340. 

In  Hess  v.  Gaus^  90  Mo.  App.  439,  it  was  held  in  a  suit  against 
4k  newspaper  proprietor  that  it  is  no  defense  that  the  libelous  mat- 
ter was  composed  by  another  person  in  reply  to  certain  published 
•eriticisms  on  such  person  by  the  plaintiff. 

a.    Statemiots  is  Nature  of  laf ormattes. 

A.  Voluntary  ZBfonnatimi.—Tn  HoUenbeck  v.  Bistine,  114  Iowa,  ZSS, 
:86  N.  W.  377,  it  was  held  that  a  letter  advising  another  to  diseharga 
a  certain  employ^  accompanying  his  advice  with  libeloua  chargea 
was  not  privileged.  And  in  Brown  v.  Yannaman,  85  Wis.  451,  W 
Am.  St.  Bep.  860,  56  N.  W«  183,  a  letter  voluntarily  written  by  oaa 
of  two  rival  milk  dealers,  acting  from  motives  of  personal  gain  to 
be  secured  through  the  injury  of  his  rival,  warning  a  shipper  against 
•sending  milk  and  cream  to  such  rival  on  the  ground  that  he  does  not 
>ay  for  them,  was  held  net  a  privileged  statement  notwithstanding 

e  writer  believed  the  statenwnt  to  be  true.    So,  also,  in  Davia  t. 
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Wdh,  25  Tex.  Cir.  App.  155,  60  a  W.  566,  tlie  defendant  wrote  te 
«  eertaiii  firm  tliat  plaintiff  uraa  selling  monnmentfl  on  tbe  repre- 
MrtatioB  that  the  work  was  to  be  performed  by  the  firm  to  whom 
the  letters  were  addressed,  whereas  he  was  in  fact  having  the'^ork 
dose  hj  other  firms,  and  that  the  work  by  the  other  trma  was  no 
«redit  to  the  addressed  firm.  The  plaintiff  was  in  the  employ  of  the 
eddrened  firm  soliciting  orders  for  them.  The  conrt  held  the  letter 
was  sot  priyfleged.  The  eonrt  observed:  ''The  evidence  does  not 
diaelose  any  relationship  of  aflinity  or  consanguinity  between  the 
appellee  and  Bosebrough  ft  Son,  nor  does  it  disclose  the  existence  of 
a  friendship  between  such  parties  as  would  rest  upon  one  the  moral 
dvty  to  protect  the  other;  nor  does  it  appear  that  any  fiduciary  re- 
lationship existed  between  these  parties." 

B.  Infonnation  in  &eply  to  SagiiesL— A  person  to  whom  applica- 
tioa  is  made  for  information  may,  within  the  limits  thereof,  write  or 
^peak  words  which,  under  other  eireumstances,  would  not  subject 
him  to  a  suit  for  libel  er  slander,  but  the  scope  of  the  defamatory 
aiatter  must  not  exceed  the  exigeney  of  the  occasion,  and  he  cannot 
take  license  from  the  occasion  to  gratify  his  malice  or  state  as  facts 
libeloiis  matter  which  he  does  not  believe  to  be  true:  Alabama  ete« 
By.  V.  Broohs,  69  Miss.  168,  30  Am.  St.  Bep.  528,  13  South.  847. 
The  mle  was  applied  in  Bude  ▼.  Nass,  79  Wis.  321,  24  Am.  St.  Bep. 
717,  48  N.  W.  555,  under  the  following  circumstances:  A  man  was 
aecDsed  of  seduction.  A  friend  of  the  father  of  the  girl  alleged 
to  have  been  seduced,  at  the  instance  of  the  father,  wrote  to  a  clergy- 
Bttn,  who  had  been  acquainted  with  the  accused,  for  an  account  of 
his  conduct  while  he  knew  him.  The  elergjrman  gave  an  account  in 
good  faith  and  without  malice.  .The  court  held  that  it  was  privi- 
leged. In  Posnett  ▼.  Marble,  62  Yt.  481,  22  Am.  St.  Bep.  126,  20  AtL 
813, 11  L.  B.  A.  162,  a  statement  to  a  postolBce  inspector  in  reply  to 
his  inquiry  regarding  an  applicant  for  a  postal  appointment  was  held 
qnalifledly  privileged.  And  in  Fahr  t.  Hayes,  50  N.  J.  L.  275,  13 
AtL  261,  the  eomrt  held  that  where  one  person  seehs  information 
fmn  a  third  person  as  to  the  trustworthiness  of  an  applicant  for 
credit,  that  the  reply  is  qualifledly  privileged;  citing  Ormsby  t. 
Boni^ass,  37  N.  T.  477,  and  King  v.  Patterson,  49  N.  J.  L.  417,  60 
Am.  Bep.  622,  9  AtL  705,  as  sustaining  the  rule. 

CL  Mflreaiitae  Ageiielas.~A  mercantile  agency  may  collect  infor- 
antion  in  regard  to  person^  engaged  in  trade,  and  impart  to  any 
patron  who  may  especially  apply  therefor  whatever  has  been  learned 
concerning  the  business  repute  or  aifairs  of  the  person  so  inquired 
about,  but  general  pubHcations  purporting  to  disclose  the  business 
standing  or  acts  of  men,  which  are  circulated  among  all  the  pa- 
trons of  the  publisher,  and  may,  therefore,  reach  persons  who  may 
not  have  any  special  interest  in  the  business  or  affairs  of  the  per- 
son of  whom  the  statements  are  made,  are  not  privileged,  and  if 
fUse  and  defamatory  are  actionable:  See  the  monographie  note  to 
St.   B«p^  ToL  104-10 
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McAllister  ▼.  Detroit  Free  Press  Co.,  15  Am.  8t.  Hep.  348  et  seq. 
jBee,  also,  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  13  Am.  St.  Bep.  76,  9 
8.  W.  753,  2  L.  B.  A.  405;  Pollasky  y.  Minehener,  81  Hieh.  280,  21 
Am.  ^t.  Bep.  516,  46  N.  W.  5,  9  L.  B.  A.  102.  See  in  this  conneetion, 
Johnson  ▼.  Bradstreet  Co.,  77  Ga.  172,  4  Am.  St.  Bep.  77.  Thns,  a 
false  and  yoluntar^  publication  by  such  an  agency  that  a  business 
firm  has  assigned,  sent  to  all  of  its  subscribers  regardless  of  their 
location  or  interest  in  its  affairs,  has  been  held  not  privileged: 
Mitchell  ▼.  Bradstreet^  116  Mo.  226,  38  Aul  St.  Bep.  592,  22  &  W. 
358,  724,  20  L.  B.  A.  138.  So,  also,  where  it  departs  substantiaUy 
from  the  report  ef  its  agent  and  states  that  plaintiff  had  made  an 
assignment  for  benefit  of  his  creditors,  whereas  it  was  merely  to 
secure  the  assignee  for  indorsing  a  note,  the  publication  is  not 
privileged:  Douglass  v.  Daisley,  114  Fed.  628,  57  L.  B.  A.  475;  snd 
in  Muetze  v.  Tuteur,  77  Wis.  286,  20  Am.  St.  Bep.  115,  46  N.  W. 
123,  9  L.  B.  A.  86,  a  book  containing  a  list  of  delinquent  debtors 
was  held  not  privUeged  if  published  for  distribution  among  members 
and  subscribers,  and  its  manifest  purpose  is  to  coerce  payment  of 
claims,  the  name  of  each  delinquent  being  dropped  from  the  list  and 
the  fact  of  his  having  made  payment  announced  as  soon  as  made. 

D.  Statements  in  Trade  or  Class  Journals.^ If  a  periodical  exists 
for  the  special  purpose  of  keeping  a  particular  body  or  class  of  men 
informed  on  a  special  subject,  it  may  perhaps  justify  a  republication 
of  libelous  matter  on  the  ground  that  to  so  do  is  within  the  duty 
which  it  has  voluntarily  assumed  to  its  patrons:  See  the  mono- 
graphic note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St. 
Bep.  348.  In  the  very  recent  case  of  Inland  Printer  Co.  v.  Bconomi- 
cal  Half -Tone  Supply  Co.,  99  111.  App.  8,  the  court  said:  "The  pub- 
lisher of  a  trade  journal  may  doubtless  make  any  fair  and  reason- 
able discussion  of  the  wares  of  a  merchant  or  manufacturer  who  so- 
licits public  patronage,  and  may  publish  an  honest  expression  of 
opinion  upon  the  merits  of  such  wares.  But,  under  the  guise  of 
expressing  an  opinion  upon  such  wares,  a  publisher  is  not  privileged 
to  maliciously  make  any  false  statement  of  any  material  fact  in  re- 
lation  to  said  wares;  nor  to  maliciously  make  any  false  statement 
of  fact  which  shall  impute  to  such  merchant  or  manufacturer  a  want 
of  integrity  in  his  business. '^ 

E.  Statements  in  AdTertlsement8.'The  principal  case  (Holmei  v. 
Clisby,  121  Ga.  244,  ante,  p.  103,  48  S.  £.  934),  arose  out  of  the  pub> 
lication  of  an  advertisement  by  a  retailer,  the  form  of  which  was 
furnished  by  the  wholesale  dealer,  to  the  effect  that  defendants  wc^e 
their  agents  for  the  sale  of  a  certain  brand  of  shoes,  and  that  other 
dealers  selling  such  shoes  in  that  locality  were  selling  a  second 
quality  of  such  shoes  which  should  be  sold  as  such.  The  plaintiif 
had  formerly  been  the  agent  for  that  brand  of  shoes  and  was  dos- 
ing out  his  line  at  reduced  prices.  The  court  held  that  if  the  ad- 
vertisement  contained  only  such  words  as  were  appropriate  and  nec- 
essary to  accomplish  the  desired  end— namely,  to  place  the  public 
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M  Bodea  that  they  "were  liaible   to  be  deceived,  and  was  inserted 
ia  good  fiitli  in  the  belief  tbat  tbe  statements  therein  were  true— it 
vaa  privileged,  unless  it  appeared  from  the  publication  and  the  eir- 
esniUuiees  onder  whieh  it  ^iras  made  that  what  was  stated  in  the 
adTertiaement,  taken  in  connection  with  the  eirenmstanees,  must  have 
beei  intended  to  apply  to  plsdntifT,  and  when  so  applied  eould  hare 
no  other  meaning^  than  tl^at   he  "was  selling  second  quality  or  dam- 
aged ihoes  as  perfect  shoea,  and  that  defendant  knew  that  the  shoes 
sold  by  plaintilf  were  in  fact  i^erf ect  shoes.    The  ease  of  St.  Louis 
(Nothing  Co.  T.  J.  B.  Sail  I>rygoods  Co^  156  Mo.  393,  56  8.  W.  1118, 
was  tAother  instance  of   rival   advertising.    The  advertisements  re- 
lated to  a  sale  of  cloaks   Innight  from  the  same  wholesale  dealer. 
The  idvertiBenients   contSLined  letters  from  the  wholesale  houss  ia 
eoaneetion  with  otlier  matter  showing  the  reason  for  the  sale  at  re- 
dueed  prieea.     The   defendant  charged  plaintiff's  advertisements  as 
heiag  "fakes.'*     Some  of  the  letters  in  the  series  appeared  to  have 
^^^oa  garhled,  although  they  were  practically  true.    The  question  of 
^▼ilege  does  not   appear  to  have  been  discussed.    The  jury  found 
for  the  defendant  and  the  appellate  court  affirmed  the  judgment. 

In  Biley  v.  X-ee,  B8  Ky.  603,  21  Am.  St.  Bep.  358,  11  S.  W.  713, 
St  was  held  the  fact  that  a  libelous  card  or  advertisement  in  a  news- 
paper was  written  by  a  person  other  than  the  publisher  will  not  ex- 
onerate the  publisher  from  liability.    So,  also,  it  is  said  that  where 
Ubdoua  matter  ia  inserted  in  a  newspaper  as  a  paid  advertisementy 
the  newspaper  publisher  cannot  justify  on  that  ground:  Cox  v.  Strick- 
land, 101  Ga.  482,  28  &  K  655. 

A  notice  or  card  in  a  newspaper  by  a  husband  notifying  the  pub- 
lie  not  to  harbor  or  trust  his  wife  on  his  credit  is  qualiiiedly  privi- 
leged to  the  extent  necessary  to  protect  his  interests,  but  not  so 
when  it  contains  words  defamatory  of  the  wife:  Smith  v.  Smith,  73 
Klch.  445,  16  Am.  St  Bep.  594,  41  N.  W.  499,  3  L.  B.  A.  52. 

7.  Statements  Hade  at  Instaaee  of  Plaintiff.— Much  of  the  mat- 
ter published  in.  reply  to  attacks  made  upon  defendant  very  often 
is  invited  by  the  plaintiff.  The  rule  is  stated  that  where  the  publi- 
cation of  the  libelous  matter  was  procured  by  the  plaintiff  with  a 
▼lew  to  bringing  the  action  for  libel,  that  the  publication  is  privi- 
leged: Howland  v.  Blake  Mfg.  Co.,  156  Mass.  543,  31  N.  £.  656,  cit- 
ing numerous  English  cases  as  supporting  the  rule.  The  rule  ap- 
pears to  obtain  in  slander  cases  also:  See  Heller  v.  Howard,  11  HL 
App.  554;  Haynes  v.  Leland,  29  Me.  233;  Irish- American  Bank  v. 
Bidder,  59  MLon.  329,  61  N.  W.  828;  Kott  v.  Stoddard,  38  Yt.  25,  88 
633. 


8b    Statemenls  in  Ctanend  Fortheraiiee  of  Bnsfness. 

SUtsmeots  to  Protect  or  Bahaiiee  Defendant's  Bii8ine88.~The 
role  was  stated  in  the  principal  case  (Holmes  v.  Glisby,  121 
241,  ante,  p.  103,  48  S.  E.    934),  that    statements    published    in 
futh  by  one  to  protect  his  own  interests  in  a  matter  where  he 
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ia  concerned,  as  well  as  to  protect  the  interests  of  another  whom  lie 
represents  as  agent,  are  privileged  when  the  character  of  the  jmb- 
Hcation  is  snch  as  to  make  it  reasonably  necessary-  under  the  eir- 
cumstances  to  accomplish  the  desired  purpose.  The  rule  has,  of 
course,  been  frequently  applied.  Thus  in  Squires  t.  Wason  Mfg.  Co.* 
182  Mass.  137,  65  N.  E.  32,  where  defendant  had  reasonable  grounds 
for  claiming  to  own  certain  patent  rights,  its  letter  relative  to  that 
right  in  response  to  a  letter  of  inquiry  was  held  qualiiledly  privile^d. 
And  in  Ginsberg  v.  Union  Surety  etc.  Co.,  68  App.  Div.  141,  74  N. 
L.  Supp.  561,  a  letter  of  a  surety  company  to  the  parties  who  bad 
vouched  for  a  collector  whom  it  had  bonded,  stating  that  he  was  a 
'' defaulter,''  and  seeking  information  as  to  his  whereabouts,  was 
hellf  qualifiedly  privileged.  In  Caldwell  v.  Story,  107  Ky.  10,  52  8. 
W.  850,  45  L.  E.  A.  735,  an  indorsement  by  a  bank  cashier  on  note 
held  by  the  bank  for  collection  ''Never  signed  a  note— fraud — for- 
gery," etc.,  intending  to  give  reasons  assigned  by  the  payor  for  re- 
fusing payment,  was  held  qualifiedly  privileged.  Likewise  in  Bit- 
chie  V.  Arnold,  79  HI.  App.  406,  a  communication  by  a  country 
banker  to  a  city  mercantile  house  with  reference  to  the  pecuniary 
responsibility  of  the  payor  of  a  note  sent  him  for  collection  was 
held  qualifiedly  privileged.  And  in  Beusch  v.  Boanoke  Cold  Storage 
Co.,  91  Ya.  534,  22  S.  £.  358,  a  letter  asking  a  hotel  company  to  hold 
back  certain  sum  owing  to  the  plaintiff  because  it  has  assured  de- 
fendant that  it  would  see  his  claim  paid  was  held  qualifiedly  privi- 
leged. But  in  HoUenbeck  ▼•  Bistine,  114  Iowa,  358,  86  N.  W.  377, 
a  letter  by  a  railway  surgeon's  partner  to  the  railway  company 
stating  that  one  of  its  conductors  was  "cowardly,  slinking  behind 
the  defense  of  limitations,"  on  a  claim  for  professional  services,  and 
advising  the  company  to  discharge  him,  was  held  not  privileged. 

B.  Letters  to  Agents  or  Employe's  Belatlye  to  Business.— From 
what  has  been  said  in  the  preceding  section  it  naturally  follows  that 
communications  between  employer  and  employ^  are  privOeged  wrliere 
made  in  a  bona  fide  manner  about  something  in  which  the  'writer 
has  an  interest  or  duty  and  the  addressed  party  has  a  similar  interest 
er  duty:  Harrison  v.  Oarrett,  132  N.  C.  172,  43  S.  E.  59IL  The  rule 
was  applied  in  Allen  v.  Cape  Fear  etc.  Co.,  100  N.  C.  397,  6  B.  B.  lOS, 
where  an  order  by  a  railroad  company  to  its  agents  not  to  ship  lum- 
ber or  freight  to  a  certain  person  except  when  all  freight  charges 
were  paid  and  a  like  order  to  connecting  roads,  were  held  quali- 
fiedly privileged.  In  Nichols  t.  Eaton,  110  Iowa,  509,  80  Am.  St. 
Bep.  319,  81  N.  W.  792,  47  L.  B.  A.  483,  a  communication  by  ui  far 
suranee  company  to  its  soliciting  agent  charging  an  examining  pbysi- 
cian  with  forgery  in  an  application  and  informing  the  agent  that 
another  examining  physician  would  be  appointed,  was  held  qualifiedly 
privileged.  A  like  ruling  was  made  in  Bothhols  t«  Dookle,  53  N. 
J.  L.  438,  26  Am.  St.  Bep.  432,  22  Atl.  193,  13  L.  B.  A.  655,  with 
respect  to  a  communication  by  a  bank  cashier  to  a  stockholder  of 
the  bank  regarding  the  financial  standing  of  a  surety  on  an  employe's 
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tad.  A  flimilar  mling  was  made  in  Seullin  ▼.  Harper,  78  Fed.  460, 
wXk  rapeet  to  a  alanderous  communication  hj  a  stockholder  to 
aa  offieer  of  tho  eorporatioB. 

0.  Hotleo  of  Patent  or  Oopyrigbt  Infringement  Siiits.~A  aignod 
Botiee  in  a  trade  journal  by  one  engaged  in  unhairing  fnrs  that  ho 
ksB  commenced  Bnita  against  one  employed  in  a  similar  business  for 
iifringing  patents  used  in  his  bnsiness,  and  that  his  patents  have 
beea  sustained  by  certain  courts,  and  that  further  infringements  by 
the  defendant  in  his  suit  and  his  customers  will  be  prosecuted,  is 
privileged  where  the  facts  stated  are  true:  Bowsky  ▼.  Cimiotti  Un- 
Pairing  Co.,  72  App.  Div.  172,  76  N.  Y.  Supp.  465. 

la  Lawyers'  Co-operative  Pub.  Co.  v.  West  Pub.  Co.,  32  App.  Div. 
S85,  52  N.  T.  Supp.  1120,  the  defendant  published  certain  headlines 
io  connection  with  a  statement  of  a  decision  of  the  courts  with  re- 
^ct  to  a  suit  for  iriolation  of  copyright,  the  court  said:  "The  de- 
/eadaat,  having  a  legal  interest  in  its  copyrighted  publications,  had 
the  right  to  publish  to  its  customers  a  true  statement  of  the  decision 
if  the  United  States  circuit  court  of  appeals,  even  though  it  een- 
Kred  the  acta  of  the  plaintiff  in  publishing  its  General  Digest,  and 
the  defeadant  ia  not  liable  for  publishing  a  fair  report  of  such  de- 
ciBon:  Edsall  t.  Brooks,  2  Bobt.  29;  8.  C,  17  Abb.  Pr.  221,  26  How. 
Fr.  426;  Salisbury  v.  Union  etc.  Co.,  45  Hun,  120;  Townshend  on  Slan- 
der and  Libel,  4th  ed.,  sees.  229,  240;  Starkie  on  Slander  and  Libel, 
M  Eag.  ed^  214,  281;  Odgers  on  lUander  and  Libel,  2d  Eng.  ed.,  229, 
248;  13  Am.  &  Eng.  Ency.  of  Law,  319,  423.  This  ia  the  rule  of  tho 
eamoMn  law,  and  is  quite  independent  of  section  1907  of  the  Code 
el  CkwH  Proeednre,  which  relates  to  newspapors.'^ 

D.  Vetted  of  Diaeharga  of  Eaigloy4s.^In  Hatch  ▼.  Lane,  109 
Maas.  394,  a  baker,  employing  aeveral  drivers  for  delivering  bread 
ia  aeveral  adjacent  towns,  published  a  notice  in  a  newspaper  in  ono 
sf  the  towns  that  plaintiff  "having  left  my  employ  and  taken  upon 
himself  the  privilege  of  coBeeting  my  biUs,  this  ia  to  give  notice 
that  he  has  nothing  further  to  do  with  my  business. ''  The  court 
^M  that  the  defendant  was  entitled  to  his  benefit  of  his  plea  of 
privilege.  In  St.  Louia  etc.  Co.  v.  McArthnr,  81  Tex.  Civ.  App. 
205,  72  S.  W.  76,  the  defendant  published  in  a  newspaper  a  statement 
to  the  effect  that  it  understood  that  two  persons,  who  were  named, 
vere  representing  themselves  to  be  its  special  advertising  agents, 
hat  that  they  had  no  connection  with  the  defendant.  The  court 
held  that  the  statement  was  not  absolutely  privileged,  and  that 
as  to  whether  it  was  qualifiedly  privileged  "among  other  considera- 
tions depended  upon  whether  it  was  made  either  upon  express  malice 
or  ia  bad  faith.  If  made  in  bad  faith,  though  not  upon  express 
■alice^  it  was  not  a  privileged  eommunication. " 

But  in  Warner  v.  Clark,  46  La.  Ann.  863,  13  South.  203,  21  L.  B* 
A.  502,  a  circular  letter  sent  out  by  a  wholesale  firm  stating  tb»^ 
a  certain  person  who  had  been  a  soliciting  agent  is  no  longer  in  tb^*" 
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employ,  and  that  ''our  friends  and  customers  will  kindly  note  the 
above  and  give  Mr.  W.  no  recognition  on  our  account,"  waa  held 
not  privileged.  The  opinion,  however,  seems  to  be  based  on  tlie 
theory  that  the  notice  conveyed  an  insinuation  that  the  defendant 
was  dishonest.  The  decision  in  Daniel  v.  New  York  News  Pub.  Co^ 
21  N.  Y.  Supp.  862,  affirmed  in  67  Hun,  649,  142  N.  Y.  660,  37  N.  E. 
569  (in  memoranda  decisions),  was  based  on  somewhat  the  same  idea 
as  that  in  the  last  case  cited.  In  the  New  York  case  the  publication 
of  a  notice  in  defendant's  newspaper  that  plaintiff  "is  reported  as 
soliciting  advertisements  for  this  paper.  He  has  no  account  and  no 
authority  to  represent  the  'News.'  Any  such  statement  on  his  part 
is  fraudulent,  deceptive  and  for  dishonest  and  malicious  purposes," 
was  held  not  to  be  a  privileged  communication.  A  later  case  in 
New  York  is  more  satisfactory  in  its  rendition  of  a  decision.  In 
Batzel  V.  New  York  News  Pub.  Co.,  67  App.  Div.  598,  73  N.  Y.  Supp. 
849,  the  defendant  published  in  its  newspaper  that  plaintiff  "is  no 
longer  in  the  employ  of  the  News  Publishing  Company,  and  has  no 
connection  Vhatever  with  the  'Daily  News.'  "  The  court  said:  "An 
employer  has  a  right  to  publish  a  notice  that  a  given  individual 
has  severed  his  connection  with  him  and  is  no  longer  in  his  employ 
without  incurring  liability  therefor.  Such  a  communication  is  not 
only  privileged,  but  is  the  statement  of  a  fact,  and  in  no  view  is 
it  libelous.  He  has  the  same  right  to  notify  his  patrons  that  he 
has  dispensed  with  the  services  of  an  employ^  and  state  reasons 
therefor.    Such  communication  is  also  privileged." 

E.  Cards,  lists  or  OosunimicationB  Showing  Oansa  of  Dismissal  of 
Employes.— A  railway  company  having  reason  to  believe  that  a  dis- 
charged employ^  seeking  an  important  position  in  the  railway  ser- 
vice is  incompetent,  careless  or  otherwise  unfit  is  under  obligation 
to  communicate  its  knowledge  or  belief  to  all  who  are  likely  to 
employ  him  in  such  service,  and  if  the  communication  is  published 
in  good  faith,  it  is  privileged:  Missouri  Pac.  By.  v.  Bichmond,  73 
Tex.  568,  15  Am.  St.  Bep.  794,  11  S.  W.  555,  4  L.  B.  A,  280.  In  this 
connection,  see,  also,  Hebner  v.  Great  Northern  By.  Co.,  78  IQnn. 
289,  79  Am.  St.  Bep.  387,  80  N.  W.  1128;  Brown  ▼•  Norfolk  etc  Co, 
100  Va.  619,  42  S.  E.  664,  60  L.  B.  A.  472;  Wabash  By.  Co.  v.  Yoong, 
162  Ind.  102,  69  N.  E.  1003;  Bacon  v.  Michigan  etc.  Co.,  66  Mich. 
166,  33  N.  W.  181.  In  Fresh  v.  Cutter,  73  Md.  87,  25  Am.  St.  Bep. 
575,  20  Aa  774^  10  L.  B.  A.  67,  it  was  held  in  a  slander  case  that 
a  former  employer  may  inform  an  employer  who  is  about  to  employ 
plaintiff  that  plaintiff  had  stolen  from  him,  and  that  the  communica- 
tion was  privileged  if  made  in  good  faith  under  an  honest  belief 
of  its  truth. 

T.    List  of  Konpaying  Debtors.— In  Trapp  ▼.  Da  Bois,  76  App. 

\  78  N.  Y.  Supp.  505,  there  was  a  dispute  as  to  eleven  dollars 

hundred  and  eleven  dollar  bill  for  plumber  supplies.    The 

ud  the  one  hundred  dollars  on  the  bill,  but  refused  to  pay 
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Of  balaaee  oa  the  groimd  that  he  was  not  legally  reapoiisibley  and 
nggeited  that  he  be  saed  for  it.    Defendant  wrote  to  the  Pfaunben' 
Uaierial  Proteetwe  Aasoeiation,  who  blaekliated,  or,  aa  waa  aaid  by 
the  defendant,  placed  on  the  '^Caah  before  delivery  list"  of  tha 
asneiation.    It  waa  the  eustom  of  the  assoeiation,  under  its  by- 
laws, to  blaehliat  plambers  who  ''unjustly  failed  to  meet  their  obli- 
gations."   The  court  held  that  the  evidence  warranted  a  finding  of 
SAtaeM  malice.    But  in  Beynolds  v.  Plumbers'  Material  Pro.  Assn., 
80  Misc.  Bep.  709,  63  N.  Y.  Snpp.  303,  53  App.  Div.  650,  66  N.  T. 
Supp.  U42, 160  N.  T.  614,  62  N.  £.  1100,  a  rule  of  law  waa  announced 
under  a  less  severe  state  of  facts.    Defendant  was  an  association  of 
merchants  incorporated  to  furnish  information  to  its  members  of  the 
stsnding  and  character  of  their  customers.    PlaintiiF  refused  to  pay 
his  account  to  one  of  the  members  or  submit  to  arbitration  as  pro- 
Tided  by  the  by-laws,  and  his  name  was  entered  on  the  books  of 
the  defendant  association  as  not  having  paid  his  account,  and  each 
aember  of  the  association  was  notified,  thereby  preventing  the  plain- 
tiff from  purchasing  goods  from  members  of  the  association  except 
for  cssh.    The  court  held  that  the  notification  to  the  members  waa 
^oaliiledly  privileged.    But  in  Traynor  v.  Sielaff,  62  Minn.  420,  64 
N.  W.  915,  the  court,  under  somewhat  similar  circumstances,  held  a 
etrealar  of  a  merchants'  protective  association  to  be  not  privileged* 
The  plaintiff's  name  waa  printed  in  a  circular  known  as  a  ''black" 
or  "dead-beat" 


HABTNETT  r.  STILLWELL. 

[121  Ga.  386,  49  &  £.  276.] 

PABTNEBSHIP— Baal  Estate  of.— The  legal  title  to  real  ea- 
tate  acquired  by  purchase  with  partnership  assets,  whether  taken  im 
the  naaMa  of  the  partners  individually  or  in  that  of  the  partnership,  im 
in  the  partners  aa  eotenants,  but  the  equitable  title  is  in  the  partner- 
ship and  Sa  treated  as  personalty,  and  oa  the  death  of  one  of  the 
partaers^  the  survivor  may  sell  the  entire  equitable  interest  in  the 
land,  and  the  purchaser  may  compel  a  coEnvcyaace  from  the  heiis 
ef  the  deceased  partner,    (pp.  153^  154.) 

PABTHBB8HIP— Beal  Estate  of— AdmiBistntoir's  Sale  of.-- 
A  porehaser  at  an  administrator's  sale  of  a  deceased  partner's  inter- 
est in  real  estate,  the  title  to  which  is  in  the  partaenhip  name,  ac- 
quires oaiy  tne  interest  of  the  intestate  in  the  land,  on  a  settlemeat 
ef  the  partnership  affairs.  The  proceeds  of  such  sale  belong  to  the 
estate  of  the  deceased  partner,  and  are  no  part  of  the  assets  of  the 
partnership,    (p.  154.) 

PAEXHEB8HIP— Seal  Brtato  oi;  AdinlniaUater's  Sale  of.^ 
If  title  to  land  is  taken  in  the  individual  names  of  the  partners^ 
an  ianocent  purchaser  at  an  administrator's  sale  of  a  deceased  part- 
's interest  takea  it  unencumbered  by  the  aeeret  equity  of  tha 
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partnership,  but  th«  proceeds  of  the  sale  may  be  recovered  from 
(idministrator  by  the  surviving  partner,  if  necessary  to  pay  ] 
debts,    (p.  155.) 

PABTKES8RIP— Seal  Estate  of— Administrator's  Bale  oT- 
Purchase  by  Surviving  Partner.— If  title  to  land  is  taken  in  the  u 
vidual  names  of  the  partners,  and  the  surviving  partner  becomes  tlk^- 
purchaser  at  an  administrator's  sale  of  his  deceased  partner's  inter- 
est therein,  the  purchaser  is  estopped  from  claiming  the  proceeds  of 
the  sale  as  partnership  assets  with  which  to  pay  firm  debts.  (p» 
155.) 

B.  T.  Daniel^  for  the  plaintifiE. 

T.  E.  Patterson  and  L.  Cleveland,  for  the  defendant 

»»^  EVANS,  J.  W.  H.  Hartnett  sued  John  P.  StiUwell,  aa 
administrator  of  J.  D.  George,  to  recover  five  hundred  dollars  al- 
leged to  be  due  by  reason  of  the  following  facts :  Petitioner  and 
J.  D.  George  composed  the  firm  of  George  &  Hartnett.  Among 
the  assets  of  the  firm  were  two  lots  of  land  in  the  city  of  GrifiBn, 
one  known  as  the  White  place  and  the  other  being  a  vacant  lot 
on  Solomon  street.  George  died,  and  Stillwell  became  his  ad- 
ministrator, and,  as  such,  sold  a  one-half  interest  in  the  White 
place  and  the  vacant  lot,  as  belonging  to  his  intestate,  and  col- 
lected the  proceeds,  amounting  to  four  hundred  and  fifiy-five 
dollars  and  ninety  cents.  The  firm  was  insolvent  at  the  time 
of  George's  death,  and  the  firm  assets  in  the  hands  of  peti- 
tioner as  surviving  partner  are  insufficient  to  pay  the  partnership 
debts.  The  proceeds  of  the  property  sold  by  Stillwell  as  adminis- 
trator of  the  deceased  partner  should  be  paid  over  to  petitioner  to 
be  applied  to  the  payment  of  debts  of  the  firm.  The  defendant 
in  his  plea  denied  the  substantial  averments  of  the  petition;  and 
the  case  was  referred  to  an  auditor.  When  the  case  came  on  to 
be  heard  before  the  auditor,  the  defendant  filed  a  demurrer  to 
Hxe  petition  and  moved  to  dismiss  the  same,  because  no  cause  ot 
action  was  set  out.  The  demurrer  was  sustained  by  the  auditor^ 
and  he  so  reported.  Afterward  evidence  was  submitted  before 
the  auditor,  and  the  uncontrodicted  evidence  establislicd  the  fol- 
lowing facts :  George  and  Hartnett  were  partners,  doing  a  general 
merchandise  business,  and  in  the  course  of  their  business  pur^ 
chased  a  house  and  lot  from  W.  E.  and  M,  J.  White,  paying  there- 
for with  partnership  assets  and  procuring  the  deed  to  be  made  to 
•®®  John  D.  George  and  W.  H.  Hartnett.  They  also  purchased 
a  vacant  lot  on  Solomon  street  from  A.  M.  Elledge  and  paid 
therefor  with  partnership  funds,  the  deed  to  the  last-mentioned 
lot  being  made  to  George  &  Hartnett,  John  D.  George  died,  and 
Stillwell  became  his  administrator.    At  the  time  of  the  death  of 
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Qmgb  tiie  firm  iraa  izLsolYent.  All  of  the  finn  assets  were  ex- 
lifnsted  in  ihe  payment  of  partnership  debts.  Stillwell^  as  ^b» 
adminiBtrator  of  George,  sold  a  one-half  interest  in  the  vacant  lot 
to  Dr.  Drewry  for  <Hie  hundred  and  seventy-six  dollars  and  sev- 
enty oents,  and  a  one-half  interest  in  the  White  place  to  W.  H» 
Hartnett  for  two  hundred  and  seventy-six  dollars.  These 
amounts  were  insu£Bcient  to  pay  the  debts  of  the  firm  of  (George 
k  HametL  Upon  tiiese  facts  the  auditor  found  that  the  plain- 
tiff had  no  lien,  in  law  or  equity,  on  the  money  or  proceeds  in 
the  hands  of  the  administrator,  arising  from  the  sale  of  the  real 
estate,  and  that  he  was  not  entitled  to  recover.  The  plaintifT 
filed  various  exceptions  to  the  rulings  of  the  auditor,  which  were 
overruled  by  the  court,  and  the  report  of  the  auditor  was  made 
the  judgment  of  the  oourt  He  excepts  to  the  judgment  of  the 
court  dismissing  his  exceptions  to  the  auditor's  report.  It  is 
not  necessary  to  notice  the  various  exceptions  to  the  auditora 
leport,  and  for  this  reason  they  are  omitted.  The  question 
raised  by  the  demurrer  and  the  conclusion  of  fact  by  the  auditor 
are  identicaL  The  evidence  sustained  the  petition^  so  that  the 
omtiolling  question  in  the  case  is  the  right  of  the  plaintiff  to 
recover  on  llie  case  he  made. 

The  plaintiff's  theory  is  that  a  surviving  partner  has  a  lien  on 
the  fund  in  the  hands  of  an  administrator  of  a  deceased  partner, 
arising  from  a  sale  by  the  administrator  of  the  interest  of  the 
deoeaeed  partner  in  pajinership  property.    Under  the  undisputed 
facts  as  found  by  the  auditor,  the  plaintiff  neither  had  a  lien  on 
the  {mxxeda  of  the  sale  of  the  deceased  partner's  interest  in  the 
lands  sold  by  his  administrator,  nor  was  the  plaintiff  entitled  to 
leoover  such  proceeds  on  any  l^al  or  equitable  ground.    Beal 
estate  received  in  payment  of  a  partnerdiip  debt,  whether  the 
title  be  taken  to  the  individuals  composing  tiie  partnership  or  to* 
the  partnership,  is  to  be  considered  at  law  as  the  properly  of  the 
partoeiB  as  tenants  in  common,  subject,  however,  to  be  sold  and 
fbe  proceeds  thereof  brought  into  tlie  partnership  fund  for  the 
payment  of  partnership  debts  and  the  settlement  of  balances  a» 
between  the  partners:  Bumside  v.  Merrick,  4  Met.  (Mass.)  537;. 
Dyer  v.  «»  Clark,  6  Met.  (Mass.)  562,    39    Am.  Dec.  697 ;. 
Koran  v.  Palmer,  13  Mich.  377;  Buchan  v.  Sumner,  2  Barbi. 
Ch.  165,  47  Am.  Dec.  305;  Collumb  v.  Bead,  24  N.  Y.  506;. 
Putnam  v.  Dobbins,  38  111.  394.    The  legal  title  to  the  real  es^ 
tate  acquired  by  purchase  with  partnership  assets  is  in  the  part-^ 
ners  as  tenants  in  common,  but  the  equitable  title  in  the  rea 
estate  thus  acquired  is  in  the  partnership :  Bank  of  Southwesten 
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<}6orgia  V.  McGarrah,  120  Ga.  944,  48  S.  B.  393.  This  equitr.ble 
Hfle  is  treated  as  personalty,  and,  on  the  death  of  one  of  the 
partners,  the  survivor  may  sell  and  dispose  of  the  entire  equita* 
ble  interest  in  the  land,  and  the  purchaser  may  compel  a  con- 
veyance from  the  heirs  of  the  deceased  partner:  Civ.  Code,  sec 
2649.  The  administrator  of  the  deceased  partner  has  an  in- 
ferior right  to  the  surviving  partner  to  the  possession  and  control 
of  partnership  real  estate.  A  surviving  partner  has  the  right  to 
ihe  control  and  possession  of  the  property  of  the  firm,  and  the 
^idministrator  or  heirs  of  the  deceased  partner  can  claim  only 
Hsuch  of  the  partnership  property  as  remains  after  the  partnership 
debts  are  all  paid:  Valentine  v.  Wysor,  123  Ind«  47,  23  N.  E. 
1076,  7  L.  R.  A.  788,  and  citations.  When  the  administrator 
•of  the  deceased  partner  administered  on  the  interest  of  his  in- 
testate and  sold  that  interest^  the  purchaser  acquired  only  the 
title  which  the  administrator's  intestate  had«  The  doctrine  of 
•caveat  emptor  applies  to  administrator's  sales,  and  purchasers 
at  such  sales  acquire  the  intestate's  title  cum  onere.  This  title 
w^as  the  interest  of  his  intestate  in  the  land  on  a  settlement  of 
the  partnership  affairs :  Dickenson  v.  Moore,  117  6a.  887,  46  S. 
E.  240.  The  proceeds  of  the  sale  represent  the  partner's  in- 
dividual interest  in  the  land,  and  that  interest,  as  we  have 
seen,  was  the  legal  title,  subject  to  the  sale  of  the  land,  if  neces- 
sary, to  discharge  partnership  obligations.  It  follows,  theref ore^p 
that  as  to  the  vacant  tract  of  land  conveyed  to  the  partnership  as 
such,  the  surviving  partner  may,  in  a  proper  proceeding  insti- 
tuted against  the  purchaser  at  the  administrator's  sale,  subject 
that  tract  to  the  payment  of  partnership  debts.  The  deed  to 
this  vacant  lot  was  taken  in  the  name  of  the  partnership,  and 
vhen  the  administrator  of  the  deceased  partner  undertook  to  sell 
his  intestate's  interest  therein,  the  purchaser  was  chargeable 
with  notice  of  the  partnership  character  of  the  land.  His  title 
would  be  for  no  greater  interest  in  the  land  than  was  owned  by 
the  administrator's  intestate.  Upon  proof  that  the  land  so  pnr- 
^ased  was  necessary  to  pay  partnership  liabilities,  the  surviving 
partner  ••^  could  subject  it  to  the  payment  of  firm  debts.  All 
the  purchaser  acquired  at  this  sale  was  the  interest  of  the  de- 
•ceased  partner,  and  that  interest  was  what  remained  to  John  D. 
(George  after  a  settlement  of  the  liabilities  of  George  ft  Hartnett 
The  proceeds  of  the  sale  belong  to  the  estate  of  the  deceased 
partner  and  are  no  part  of  the  assets  of  the  partnership. 

The  title  to  the  White  lot  was  taken  to  the  members  of  the 
partnership  in  their  individual  names  as  tenants  in  common* 
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The  deed  did  not  disclose  that  it  was  partnership  property  or 
that  it  was  purchased  with  partnership  funds.    An  innocent  pur- 
diaser  at  the  administrator'a  sale  would  have  acquired  a  good 
title  as  against  the  surviving  partner^  because  the  doctrine  of 
caveat  emptor  does  not  extend  to  secret  equities.    Thus  it  was 
held  in  Johnson  y.  Equitable  etc.  Co.,  114  Ga.  604,  40  S.  E.  787, 
56  L.  B.  A.  933,  that  '^a  bona  fide  purchaser  at  a  sheriff's  sale, 
who  has  paid  the  purchase  money  without  notice  of  an  equity, 
will  be  protected  against  the  same.'^    If  the  purchaser  of  the 
White  lot  had  been  an  innocent  purchaser  without  notice  of  the 
partnership  claim  on  the  land,  the  purchase  money  would  be 
substituted  for  the  land,  and  the  administrator  of  the  deceased 
partner  would  be  liable  to  account  to  the  surviving  partner  for 
the  same.    But  the  record  discloses  that  the  surviving  partner 
was  himself  the  purchaser.    He  was  charged  with  knowledge 
of  the  nature  of  the  title  and  the  interest  the  partnership  had 
in  the  land,  and,  by  suffering  it  to  be  sold  as  the  property  of 
his  deceased  partner's  estate  and  becoming  the  purchaser  at  that 
sale,  he  is  estopped  from  now  claiming  the  proceeds  as  partner- 
ship property. 

There  being  no  conflict  in  the  evidence,  the  conclusion  of  the 
auditor  that  the  plaintiff  was  not  entitled  to  recover  was  right, 
and  the  court  did  not  err  in  dismissing  the  exceptions  to  his 
report  and  making  the  report  the  judgment  of  the  court. 
Judgment  afSrmed 

AU  the  justices  concur. 


Fmrfnenhip  Real  Estate  and  its  liability  for  the  demands  of  ered- 

iton  are  disenseed  in  the  moBOgraphie  notee  to  Page  v.  Thomas,  54 

Am.  Bep.  702-800;   Goldthwaite  t.  Janney,  48  Am.  St.  Bep.  62-77. 

Bee,  too,  the  recent  ease  of  Cundey  v.  Hall,  208  Pa.  St.  335,  101  Am. 

9L  Bep.  938.    Partnership  realty  is  partnership  property  only  so 

fir  as  it  may  be  necessary  for  the  payment  of  the  debts  and  the 

adJBStraent  of  the  assets  of  the  partnership.    The  legal  title  remains 

ia  the  partners  aa  tenants  in  common,  and  when  no  longer  needed 

for  partnership  purposes,  it  is  relieved  from  the  trust  growing  out 

of  the  partnership  relation:  Adams  t.  Church,  42  Or.  270,  95  Am. 

0t  Bep.  740,  aad  see  the  eases  cited  ia  the  eross-reference  note 

ttereta. 
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IIABIETTA  CHAIB  COMPANY  r.  HENDEBSON. 

[121  Ga.  899,  49  8.  £.  312.] 

MUNIOIPAIi  CrOBPO&ATIONB-Vaeatiiig  Streeti— Legldft- 
tivo  Power. ~  The  law-making  power  of  the  state  has  plenary  auth<»- 
itj  in  reference  to  public  streets,  and  may  declare  an  existing  street 
vacated  without  providing  for  the  submission  of  the  question  to 
judicial  inquiry,     (p.  157.) 

MXJNIOIFAL  CrOBPOBATIONS-VacatIng  Streets— Delega- 
tion of  Power.— 'The  power  to  vacate  an  existing  street  may  be  dele- 
gated by  the  law-making  power  to  a  municipal  or  other  subordinate 
public  corporation,     (p.  157.) 

MXJNIOIPAL  CrOBPOBATIONS-Bights  in  Vacated  Streets.— 
If  a  street  has  been  vacated,  the  interest  of  the  public  therein  ceases, 
and  the  burden  upon  the  land  which  has  been  used  as  a  street  is 
removed,  and  the  owner  of  the  fee  again  becomes  entitled  to  use  his 
property  in  such  manner  as  he  sees  proper,  without  regard  to  the 
former  servitude  to  which  it  was  subject,     (p.  157.) 

SffUKIOIPAL  OOBPO&ATIOKS— Vacating  Streets—Severting 
of  Fee.— Whenever  a  street  is  vacated,  it  is  presumed  that  the  fee 
is  in  the  adjacent  land  owners,  and  that  the  right  of  each  extends 
to  the  middle  of  the  way.    (p.  157.) 

MXJNIOIPAL  CrOBPOSATIONS— Vacating  Streets-Damagee. 

A  property  owner  damaged  by  the  closing  of  a  street  under  legis- 
lative  authority  waives  his  right  to  demand  compensation  as  a  con- 
dition precedent  to  the  closing  of  the  street  by  allowing  it  to  be 
closed  without  instituting  proceedings  to  prevent  it,  and  is  remitted 
to  his  action  at  law  for  damages,     (p.  159.) 

BfUNICIPAXi  00BP0&ATION8. — ^Public  Streets  cannot  be 
Vacated  for  the  benefit  of  a  private  individual,  but  only  for  the 
benefit  of  the  public,     (p.  160.) 

MXJNIOIPAXi    OOBPOSATIONS-VaeatIng  Streets-Oonq^sn- 

sation.— A  statute  authorizing  the  closing  of  a  public  street  need 
not  provide  for  the  payment  of  compensation  for  property  thereby 
taken  or  damaged,  when  the  general  law  of  the  state  provides  a 
method  for  ascertaining  the  compensation  to  be  made  in  such  case, 
(p.  16L) 

JUDOICBNTS— Vacating.— If  a  judgment  baa  been  entered 
requiring  the  removal  of  an  obstruction  in  a  public  street,  and  subse- 
quently a  state  of  facts  arises  which  renders  the  maintenance  of 
such  obstruction  lawful,  an  order  declaring  such  judgment  no  longer 
binding  and  effective  should  be  granted,     (p.  163.) 

N.  A.  Morris  and  King,  Spanlding  ft  Little,  for  the  plaintiff 
in  error. 

J.  Z.  Foster,  for  the  defendant  in  error. 

*^  COBB,  J.  1-4.  In  the  absence  of  constitutional  limita- 
tions the  law-making  power  of  the  state  is  vested  with  plenary 
authority  in  reference  to  the  public  streets  and  highways.    It 
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may  declare  an  existing  street  vacated  without  providing  for  the 
enbmifision  of  the  question  to  judicial  inquiry.  AU  questions 
necessary  to  be  determined  in  order  to*  decide  whether  a  street 
dull  be  vacated  or  abandoned  and  the  interest  of  the  public 
herein  released^  are  referred  to  the  wisdom  and  discretion  of  the 
law-making  power:  McGee's  Appeal^  114  Fa.  St.  470,  8  AtL 
W;  State  v.  Huggins,  47  Ind.  586.  In  the  absence  of  a  con- 
stitational  restriction,  the  power  to  vacate  a  street  may  be  'del- 
egated by  the  law-maMng  body  to  municipal  and  other  sub- 
ordinate public  corporations:  Polack  v.  Trustees,  48  Cal.  490; 
Brook  V,  Horton,  68  Cal.  554,  10  Pac.  204.  A  municipal  cor- 
poration has  no  power,  in  the  absence  of  express  legislative 
autfaority,  to  authorize  the  erection  of  permanent  structures  in  a 
pnbUc  street,  which  interfere  with  the  free  use  of  such  street  by 
the  pnbUc:  Savannah  By.  Co.  v.  Woodruff,  86  Ga.  96,  13  S.  E. 
156,  and  citations ;  Almand  v.  Atlanta  etc.  St  Ey.  Co.,  108  6a. 
424, 34  S.  E.  6,  and  citations;  27  Am.  &  Eng.  Ency.  of  Law,  2d 
ei,  113.  It  necessarily  follows  that  the  power  to  entirely  vacate 
a  street  does  not  rest  in  the  municipal  authorities,  *^^  in  the 
absence  of  an  express  delegation  of  authority  by  the  general 
awembly.  When  a  street  has  been  vacated,  either  directly  by 
t!i  act  of  the  general  assembly,  or  by  action  of  a  municipal  cor- 
poration under  the  authority  of  an  express  delegation  of  power, 
the  interest  of  the  public  in  the  street  ceases,  the  burden  upon 
the  land  which  has  been  used  as  a  street  is  removed,  and  the 
owner  of  the  fee  again  becomes  entitled  to  use  his  property  in 
SQch  manner  as  he  may  see  proper,  without  regard  to  the  former 
servitude  to  which  it  was  subject.  If  the  fee  in  the  street  was  in 
the  state,  or  in  the  city,  the  vacating  of  the  street  leaves  the 
state  or  the  municipality,  as  the  case  may  be,  in  the  possession  of 
tic  proper^,  to  use  it  for  any  purpose  that  it  may  see  proper, 
viihout  reference  to  its  former  use.  If  the  fee  to  the  street  is  in 
fte  adjacent  land  owners,  then  the  street,  relieved  of  any  right 
in  favor  of  the  public,  becomes  again  subject  to  use  by  the  abut- 
ting owners,  wifliout  reference  to  the  former  rights  of  the  public. 
Whenever  a  street  is  vacated,  the  presumption  is,  until  the  con- 
trary appears,  that  the  fee  is  rn  the  adjacent  land  owners  and 
^  the  right  of  each  extends  to  the  middle  of  the  way :  Har- 
rison V.  Augusta  Factory,  78  Ga.  447,  and  citations. 

It  is  contended  that  though  the  general  assembly  may  have 
anthority  to  vacate  a  street  by  direct  enactoent,  or  to  authorize  its 
^^•cation  by  the  mimicipal  authorities,  when  in  the  exercise  of 
6aB  power  ihe  adjacent  land  owner  is  damaged  by  the  loss  of  the 
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Tight  to  use  the  land  as  a  street,  such  owner  must  he  compensated 
in  damages  for  this  loss.  The  constitution  declares  that  private 
property  shall  not  be  taken  or  damaged  for  public  purpoees^ 
without  just  and  adequate  compensation  being  first  paid:  Civ. 
Code,  sec.  5729.  It  has  been  held  that  the  vacating  of  a  street 
is  neither  a  taking  nor  a  damaging  of  private  property  in  such 
a  sense  as  to  authorize  the  adjacent  land  owner  or  others  who 
have  been  accustomed  to  use  the  street  to  claim  compensation  for 
the  deprivation  of  this  right;  that  any  loss  resulting  from  the 
exercise  of  the  power  to  vacate  a  street  is  damnum  absque  in- 
juria: Paul  V.  Carver,  24  Pa.  St  207,  64  Am.  Dec  649;  LiOTee 
Dist  No.  9  V.  Parmer,  101  Cal.  178,  35  Pac.  669,  23  L.  B.  A. 
388 ;  Coster  v.  Albany,  43  N.  Y.  399 ;  Gray  v.  Iowa  Land  Co., 
26  Iowa  387.  But  there  is  also  authoriiy  for  the  proposition, 
that  when  the  vacating  of  the  street  occasions  to  the  adjacent 
owner  or  others  who  have  been  accustomed  to  use  the  atreet 
such  peculiar  ^^^  loss  as  is  not  of  the  same  character  as  that  in- 
flicted upon  the  general  public,  equity  will  interfere  in  behalf 
of  such  owner  to  restrain  the  attempted  abandonment  of  the 
street,  and  that  such  person  will  have  a  right  of  action  against 
a  municipal  corporation  which  has  exercised  a  power  to  vacate 
delegated  to  it  by  the  state :  Heller  v.  Atchison  etc.  R.  K.  Co., 
28  Kan.  625 ;  Horton  v.  Williams,  99  Mich.  423,  58  N.  W.  369  ; 
Brady  v.  Skinkle,  40  Iowa,  576.  It  has  also  been  said  that  if 
the  vacating  of  the  street  has  the  effect  to  entirely  destroy  or 
seriously  impair  the  right  of  ingress  and  egress  of  a  person  own- 
ing property  approached  from  the  street,  the  loss  thus  sustained 
is  not  one  suffered  in  common  with  the  general  public,  and  that 
such  person  would  be  entitled  to  compensation:  Chicago  v.  Union 
Bldg.  Assn.,  102  111.  379,  40  Am.  Bep.  598 ;  Mills  on  Eminent 
Domain,  2d  ed.,  sec.  318 ;  Chicago  v.  Burcky  158  111.  103,  49  Ato, 
St  Eep.  142,  42  N.  E.  179,  29  L.  E.  A.  568.  On  the  other  hand, 
it  has  been  held  that  the  destruction  of  one  means  of  access, 
when  another  is  left  unimpaired,  will  not  give  a  right  of  action 
against  a  city  which  has  proceeded  to  vacate  a  street  in  the  man* 
ner  authorized  by  law:  Smith  v.  Boston,  7  Cush.  264;  Fearing^ 
V.  Irwin,  55  N.  Y.  486 ;  Kings  Co.  Fire  Ins.  Co.  v.  Stevens,  101 
N.  Y.  411,  5  N.  E.  353. 

There  are  judges  of  distinguished  reputation  and  courts  of 
high  respectabiliiy  holding  that  the  owners  of  property  abutting 
upon  a  street  have  such  a  property  in  the  use  of  the  street  as 
that  the  same  cannot  be  destroyed  by  vacating  the  street  without 
compensation  being  made  for  the  loss  sustained :  Van  Witaen  t. 
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Giitman,  79  Mi  405,  29  Atl.  608,  24  L.  B.  A.  433;  Webster  v. 
Lowdl,  142  Mass.  326,  8  N.  E.  64;  Haynes  v.  Thomas  7 
Ind.  38;  Heinrieh  ▼.  St  Louis,  125  Mo.  424,  46  Am.  St  Sep. 
490,  28  S.  W.  626 ;  Bannon  v.  Bohmeiser,  90  Ky.  48,  2» 
Am.  St  Bep.  355,  13  S.  W.  444;  Lindsay  v.  Omaha,  30  NeK 
512,  27  Am,  St  Bep.  415,  46  N.  W.  627 ;  Bigelow  v.  BaUerino, 
111  CaL  559,  44  Pac  307;  Cook  v.  Quick,  127  Ind.  477,  26  N* 
B.  1007;  Pearsall  v.  Supervisors,  74  Mich.  558,  42  N.  W.  77, 
4  L  B.  A.  193.  See,  also,  27  Anu  ft  Eng.  Ency.  of  Law,  2d  ed., 
115.  In  this  state  it  has  been  held  that  the  erection  of  a  per- 
manent stmcture  in  a  street,  which  may  have  the  effect  to  en- 
tirely destroy  or  seriously  impair  an  existing  means  of  access  to 
tiie  property  of  an  abutting  owner,  is  not  a  ^^taking''  of  private 
property  within  the  meaning  of  the  constitution:  Hurt  v.  At- 
lanta, 100  Ga.  274,  28  S.  E.  65.  But  in  the  same  case  it  was 
also  held  that  this  was  a  damaging  of  the  adjacent  property  in 
Rich  a  way  as  ^^^  would  entitle  the  owner  to  compensation; 
but  tiiiat  as  the  effect  of  the  structure,  which  was  a  bridge  con- 
structed under  authority  of  law,  was  such  as  to  increase  the 
market  value  of  the  adjacent  property  to  such  an  extent  that  the 
enhancement  in  value  equaled  or  exceeded  the  damages  sus- 
tained, no  recovery  was  permitted:  See,  in  this  connection, 
Austin  V.  Augusta  Terminal  By.  Co.,  108  Ga.  680,  34  S.  E.  852, 
47  L.  B.  A.  755. 

The  act  of  1903,  which  confirmed  tiie  action  of  the  mayor  and 
Qooncil  in  vacating  Hansell  street  in  the  city  of  Marietta,  and 
authorized  the  municipal  authorities  to  complete  the  act  of  vaca- 
tion by  relinquishing  to  the  adjacent  owners  the  interest  of  the 
public  in  the  street^  was  valid  in  every  respect;  and  the  Marietta 
Chair  Company  is,  and  has  been,  at  least  since  the  date  of  the 
execution  and  delivery  of  the  deed  from  the  city,  possessed  of 
eveiy  right  of  property  which  it  or  its  predecessors  in  title  had 
in  tiiat  portion  of  the  street  which  was  originally  taken  from 
their  property,  and  the  right  of  the  public  therein  for  all  purposes 
Ym  become  completely  extinguished.  If  Henderson,  the  abutting 
mmer  on  the  opposite  side  of  the  street,  and  now  the  complete 
owner  of  the  half  of  the  street  abutting  upon  his  property,  ever 
had  any  right  to  demand  that  compensation  should  be  first  paid 
him  before  the  rights  of  the  public  in  the  street  were  surrendered, 
for  loss  of  any  character  sustained  by  him,  he  has  waived  that 
right  by  allowing  the  vacation  and  abandonment  of  the  street  to 
become  complete  without  resorting  to  the  courts  for  appropriate 
relief.    If  he  ever  had  the  right  to  demand  of  the  municipality 
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eompensation  for  any  k  as  sustained  by  him,  as  a  condition  prece- 
dent to  the  dosing  of  the  street^  he  should  have  applied  for  an 
injunctim  before  the  passage  of  the  resolution  canying  into 
effect  the  kgislatiYe  ac\  or  at  least  before  the  deeds  were  ex- 
ocuted  which  that  act  provided  for.  If  he  has  any  right  to 
damages  at  all^  he  is  remitted  now  to  an  action  at  law  against 
the  municipality;  but  on  this  question  we  now  make  no  author- 
itative nJingy  for  the  question  is  not  before  us  in  such  a  manner 
«8  either  to  authorize  or  require  a  ruling  upon  the  subject  If 
he  has  such  a  right  of  action,  nothing  in  the  judgment  now  ren- 
dered will  preclude  him  from  asserting  this  right  hereafter. 

It  is  contended,  however,  that  the  original  resolution  of  the 
mayor  and  council,  the  legislative  act,  the  resolution  passed  sub- 
sequently ^^  thereto  by  the  mayor  and  council,  and  the  deeds 
executed  thereunder  are  all  merely  component  parts  of  a  fraud- 
ulent and  collusive  scheme  entered  into  by  the  Marietta  Chair 
Company  and  the  municipal  authorities  to  destroy  the  rights  of 
the  public  in  the  street,  in  order  that  a  private  use  of  the  Mar- 
ietta Chair  Company  might  be  subserved.  That  private  prop- 
eiiy  cannot  be  taken  for  a  private  use  is  a  rule  of  practically 
universal  application,  the  taking  of  private  property  for  a 
private  way  being  apparently  the  single  exception.  The  use  of 
public  property  for  private  use  is  generally,  if  not  always,  an 
abuse  of  power  by  those  who  are  the  custodians  of  the  ri^its  of 
the  public:  See  Mayor  of  Macon  v.  Harris,  73  Ga.  428;  Van 
Witsen  v.  Gutman  79  Md.  406,  29  AtL  608,  24  L.  R.  A.  403. 
There  is  nothing  in  the  record  in  this  case  that  would  justify  a 
holding  that  there  was  any  such  scheme,  even  if  the  courts 
have  authority  to  inquire  into  the  motives  of  the  general  assembly 
in  passing  an  act  of  the  eharacter  here  involved,  or  into  the 
question  whether  the  general  assembly  was  imposed  upon  by 
those  interested  in  the  passage  of  the  act  There  is  nothing 
on  the  face  of  the  act  or  tiie  resolutions  which  suggests  such 
a  scheme,  all  indicating  merely  action  by  ttie  public  authorities 
adopted  for  the  public  benefit  The  presumption  is  that  tiiis 
was  tiie  case;  and  even  if  this  presumption  could  under  any  cir- 
cumstances be  rebutted  by  prooC^  there  is  no  proof  to  overcome 
it  in  the  present  case. 

Neither  the  general  assembly  nor  a  subordinate  public  cor- 
poration acting  under  its  authority  can  lawfully  vacate  a  public 
street  or  highway  for  the  benefit  of  a  private  individual.  The 
street  or  highway  cannot  be  vacated  unless  it  is  for  the  benefit 
^  public  that  such  action  should  be  taken.    The  benefit  maf 
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be  eiiher  in  lelievin^  tiie  piiblic  from  the  charge  of  maintainiiig 
a  street  or  highway  that  is  no  longer  useful  or  convenient  to  the 
public,  or  by  laying  out  a  new  street  or  xoad  in  its  place  which 
win  be  more  useful  and  convenient  to  the  public  in  general.  If 
the  public  interest  is  not  the  motive  which  prompts  the  vacatioiL 
of  the  street  whether  partial  or  entire  the  act  of  vacation  is  an 
aEuse  of  power  and  especially  would  it  be  a  gross  abuse  of  power 
if  it  is  authorized  without  reference  to  the  rights  of  the  public 
and  merely  that  the  convenience  of  a  private  individual  might  be 
subserved.  As  the  reason  for  vacating  a  highway  must  therefore 
always  be  that  the  public  interest  is  to  be  subserved^  it  may 

that  the  consequences  of  this  act,  which  is  for  the  benefit  of 
the  public,  will  give  a  right  under  the  constitution  to  claim 
damages.  Upon  no  other  theory  can  such  a  right  be  maintained ; 
but  upon  this  question  we  now  express  no  decided  or  authorita- 
tive opinion. 

5.  It  is  also  contended  that  the  act  of  1903  was  unconstitu- 
lional,  for  the  reason  that  it  did  not  make  any  provision  for  com- 
pensation to  those  whose  property  might  be  damaged  as  a  result 
of  the  act  being  carried  into  effect.  In  Farham  v.  Justices,  9 
6a.  341,  it  was  held  that  private  property  could  not  be  taken  for 
public  purposes  without  just  compensation,  and  could  not  be  so 
taken  without  an  act  of  the  legislature  authorizing  it,  and  that 
the  act  itself  must  make  provision  for  compensation.  At  the 
date  of  this  decision,  there  was  no  general  law  providing  a 
method  of  ascertaining  the  damages  resulting  from  the  taking  of 
private  property  for  a  public  use.  In  1894  the  general  assembly 
passed  an  act  providing  a  method  in  which  damages  should  be 
assessed  in  all  cases  where  private  property  was  taken  or  damaged 
for  public  purposes,  and  therein  declared  that  all  corporation^ 
<n  persons  authorized  to  take  or  damage  private  property  for 
public  purposes  should  proceed  as  provided  in  the  act:  Civ.  Code, 
sec  4657  et  seq.  The  two  things  required  in  the  decision  re- 
ferred to  are  still  required — ^that  is,  authority  to  take  or  damage 
private  property,  and  provision  for  ascertaining  the  compensation 
to  be  paid;  but  since  1894  it  is  no  longer  necessary  that  each  act 
conferring  the  authority  shall  itself  provide  the  manner  of  as- 
eertaining  the  compensation*  When  the  authority  is  conferred, 
the  general  law  of  the  state  above  referred  to  makes  provision 
ior  compensation.  Hence  it  follows  that  the  act  of  1903  is  not 
usoonstitutional,  because  it  does  not  provide  for  the  payment  of 
compensation. 

6.  But  it  is  claimed  that,  even  if  the  legislative  act  and  the 
proceedings  of  the  mayor  and  council  thereunder  are  all  valid, 
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the  Marietta  Chair  Company  is  bound  by  the  judgment  rendered 
prior  to  the  passage  of  that  act^  and  cannot  now  question  the 
same;  and  that  the  decree  having  been  rendered  upon  a  consent 
Terdict^  it  was  in  effect  a  contract  between  the  parties  that  the 
status  of  the  property  as  fixed  by  the  decree  should  never  there- 
after be  changed  and  that  it  was  beyond  the  power  of  the  gen- 
eral assembly  to  interfere  with  the  vested  rights  of  Henderson 
under  the  *^^  decree.    The  fact  that  the  decree  was  rendered 
upon  a  consent  verdict  does  not  give  it  any  greater  validity 
than  if  it  had  been  rendered  after  a  sharp  and  protracted  liti- 
gation.    Parties  are  of  course  bound  by  judgments  rendered  by 
courts  of  competent  jurisdiction  to  which  they  have  submitted 
their  controversies,  and  the  judgments  bind  them  whether  they 
expressly  agree  to  them  or  not,  and  an  express  agreement  that 
a  particular  judgment  should  be  rendered  gives  to  that  judgment 
no  peculiar  character  and  renders  it  no  more  sacred  than  the  or- 
dinary judgment    While  a  judgment  is  a  contract  of  record, 
the  agreement  which  the  law  implies  from  such  a  contract  is 
simply  that  the  parties  will  stand  to  and  abide  what  has  been 
decreed  in  the  case  upon  the  law  and  the  facts  then  involved  or 
which  could  have  been  properly  involved.    But  a  judgment  does 
not  bind  the  parties  as  to  any  matter  which  was  not  directly  or 
indirectly  involved  in  the  suit,  and  which,  from  the  nature  of 
the  case,  could  not  have  been  passed  upon  or  adjudicated  by  the 
court  at  the  time  the  judgment  was  rendered.    At  the  time  this 
judgment  was  rendered  the  municipal  authorities  of  Marietta  had 
no  power  to  vacate  Hansell  street  or  any  part  thereof.    The 
judgment  that  the  obstruction  be  removed  therefrom  was  there- 
fore the  only  legal  and  proper  judgment  that  could  have  been 
rendered  in  the  case.    The  power  to  vacate  has  been  conferred 
since  the  judgment,  and  the  act  of  vacation  has  been  completed. 
While  the  placing  of  obstructions  in  the  street  was  originally 
wrongful,  the  new  state  of  facts  which  has  arisen  since  the 
judgment  has  rendered  their  maintenance  in  the  street  lawful 
and  proper;  and  we  see  no  reason  why  the  party  placing  these 
obstructions  may  not  now  stand  upon  the  rights  acquired  under 
the  legislative  act  and  the  resolution  of  the  mayor  and  council^ 
notwithstanding  the  prior  judgment.    A  new  right  has  been  ac- 
quired, which  was  not  and  could  not  have  been  involved  in  the 
controversy  resulting  in  the  judgment:  See  Pyron  v.  State,  S 
Ga.  230;  Wray  v.  Harrison,  116  Ga.  100,  42  S.  E.  351;  Ingram 
V.  Camden  etc.  Water  Co.,  82  Me.  335,  19  Atl.  861. 

7.  It  was  suggested  in  the  argument  that  even  if  the  Marietta 
Chair  Company  was  entitled  to  the  relief  sought,  it  should  have 
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filed  an  original  prooeeding  in  the  natare  of  a  bill  to  refonn  the 
decree,  or  at  least  should  have  waited  until  there  was  some  pro- 
ceeding instituted  to  enforce  the  decree,  and  then  set  up  the  mat- 
terB  ^®  now  relied  on,  in  answer  to  an  attachment  for  contempt. 
Kone  of  the  d^nurrers  raised  any  question  as  to  the  procedure 
followed.    The  special  demurrer  simply  alleged   that   certain 
paragraphs  of  the  petition  were  defective  because  they  did  not  set 
forth  documents  referred  to  therein,  and  the  general  demurrer 
set  up  merely  that  the  plaintiff  was  not  entitled  to  the  relief 
sought,  for  the  various  reasons  set  forth  in  the  demurrer.    It 
is  said  that  as  the  order  of  the  judge  refusing  to  grant  the  re- 
lief prayed  for  was  general  in  its  nature,  it  not  appearing  there- 
from upon  what  ground  the  court  based  its  judgment,  if  any 
gromid  taken  in    either  demurrer  was  a  sufficient  reason  for  re- 
fiiSLQg  the  relief,  the  judgment  should  be  affirmed.    This  is  un- 
questionably the  correct  rule;  but  we  find  no  sufficient  reason 
iet  forth  in  either  of  the  demurrers  for  refusing  that  prayer  of 
tibe  petition,  which  asked  that  an  order  be  entered  declaring  that 
on  account  of  the  new  condition  of  affairs  the  decree,  though 
proper  at  the  time  it  was  rendered,  should  no  longer  be  enforced; 
and  we  will  not  now  pass  upon  the  question  whether  the  proper 
procedure  was  followed.    Speaking  for  myself,  I  think  the  pro- 
cedure followed  was  not  only  proper  but  that  the  practice  is  to 
be  commended.    The  company  was  apparently  in  contempt;  the 
decree  required  the  remoyal  of  the  obstructions;  the  company 
cmtinued  to  maintain  them.    Instead  of  waiting  for  an  attach- 
ment for  contempt  to  be  issued,  it  comes  forward  in  a  respectful 
application  and  shows  to  the  court  a  state  of  facts  which  would 
idieve  it  from  the  apparent  contempt.    The  decree   was  no 
longer  operative  upon  it,  and  it  was  entitled  to  have  entered 
upon  the  records  of  the  court  an  order  to  this   effect.    Why 
should  it  ''stand  in  jeopardy  every  hour^'  ?    A  court  of  equity  is 
always  open  for  the  purpose  of  proceeding  upon  mere  motion  to 
ihe  enforcement  of  its  orders  by  attachments  for  contempt,  and 
I  see  no  reason  why  it  should  not  be  open  for  one  who  is  appar- 
ently in  contempt  and  who  comes  before  it  to  show  his  willing- 
ness to  abide  its  orders  but  that  at  the  same  time,  under  the  ex- 
isting condition  of  affairs,  his  conduct,  which  at  one  time  might 
have  been  a  contempt  of  the  court,  was  no  longer  sucK 
Judgment  revers^ 

All  the  justices  concur. 
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The  Municipal  Authoriti€»  of  a  eitj  have  no  inherent  power  to 
raeate  a  street  therein  or  anj  part  thereof:  Texarhaaa  ▼.  Leaeh,  06 
Axk.  40,  74  Am.  St.  Bep.  68.  The  legislature,  however,  may,  by 
virtue  of  its  plenary  power,  vacate  or  discontinue  streets  or  high- 
ways, or  authorize  municipal  corporations  to  do  so:  See  the  note  to 
Heinrich  v.  St.  Louis,  46  Am.  St.  Bep.  493.  And  when  a  street  is 
vacated,  the  owners  of  the  soil  are  restored  to  their  original  dominion 
over  it:  See  the  monographic  notes  to  Wright  v.  Austin,  101  Am.  St. 
Bep.  117;  Heinrich  v.  St.  Louis,  46  Am.  St.  Bep.  4d5.  Compare  Kil- 
patrick  v.  Baltimore,  81  Md.  179,  48  Am.  St.  Bep.  509;  Lindsay  ▼. 
Omaha,  30  Neb.  512,  27  Am.  St.  Bep.  415.  As  to  the  right  of  property- 
owners  to  damages  upon  the  vacation  of  a  street,  see  the  note  to 
Heinrich  y.  St.  Louis,  46  Am.  St.  Bep.  496-498;  Chicago  t.  Bureky, 
158  HI.  103,  49  Am.  St.  Bep»  142. 


CENTEAL    OP    GEORGIA    RAILWAY    COMPANYi   V. 

MORRIS. 

[121  Ga.  484,  49  S.  E.  606.] 

MA8TEB  AND  SEBVANT— Assault  by  Servant— A  railroad 
company  is  not  liable  for  an  assault  and  battery  committed  upon  an 
intruder  on  its  premises  by  its  agent  or  servant,  who,  at  the  time, 
is  acting  wholly  outside  of  his  general  authority  and  beyond  the 
scope  of  his  employment,     (p.  165.) 

J.  Branham  and  McHenry  &  Maddoz,  for  the  plaintiff  in 
error. 

Seaborn  &  Wright,  for  the  defendant  in  error. 

**^  EVANS,  J.  The  error  assigned  in  the  bill  of  exceptions 
sued  OTit  in  this  case  is  that  the  conrt  below  overruled  a  demurrer 
to  the  plaintiff's  petition  as  amended  at  the  trial.  The  allega- 
tions of  fact  npon  which  the  plaintiff  songht  to  recover  were  sub- 
stantially as  follows:  On  October  5,  1902,  plaintiff  went  onto 
the  platform  of  defendant's  freight  depot  at  the  request  and  in- 
vitation of  a  policeman  of  the  city  of  Bome,  for  the  purpose  of 
pointing  out  to  the  policeman  a  man  in  the  company's  employ 
whom  the  policeman  desired  to  arrest  for  a  violation  of  an  or- 
dinance of  that  city.  While  standing  on  the  platform,  tiie  plain- 
tiff was  approached  by  one  J.  C.  O'Dell,  ''an  employ^  of  defend- 
ant in  the  capacity  of  trainmaster,**  who  said  to  him:  '*I  told 
you  not  to  come  around  here  again  bothering  my  men,''  or  words 
of  similar  import,  meaning  that  he  had  told  plaintiff  not  to 
bother  the  employfa  of  the  defendant  who  were  under  his  direc- 
tion and  control,  and  implying  that  plaintiff  was  at  the  time 
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botfaering  an  employ^  who  was  under  his  control  and  direction. 
After  BO  addressing  plaintifE^  O'Dell  violently  assaulted  him  and 
tfaiew  him  off  the  platform  into  the  street,  a  distance  of  four 
teety  in  the  presence  of  many  bystanders  and  in  a  place  fully  ex- 
posed to  Tiew  by  the  public^  and  O'Dell  at  the  same  time  cursed 
and  abused  plaintiff.     The  said  '^J.  C.  O'Dell  was  an  employ^ 
of  defendant  in  capacity  of  trainmaster,  as  aforesaid,  whose  duty 
was  to  exercise  a  general  supervision  over  all  trainmen  and 
opoators,  and  to  report  all  neglect  of  duty  on  the  part  of  em* 
ploj^"    The  assault  upon  plaintiff  was  made  because  he  had 
come  there  for  the  purpose  of  pointing  out  to  the  polic^iaa 
an  employ^  and  trainman  who  was  under  the  control  of  O'Dell, 
and  ^said  O'Dell  was  acting  in  his  capacity  as  trainmaster,  as 
aforesaid,  and  not  in  his  individual  capacity.^'    The  plaintiff 
was  greatly  embarrassed  and  humiliated  by  the  unlawful  and 
violent  battery  committed  upon  him,  and  his  feelings  were 
theieby  wounded ;  and  he  asks  for  two  thousand  dollars  damages. 
It  Ib  unnecessary  to  set  forth  the  special  grounds  of  the  defend- 
ant's demurrer;  for,  in  the  view  we  take  of  the  case>,  the  general 
**•  demurrer  to  the  plaintiff's  petition  should  have  been  sua- 
tained.    The  plaintiff  did  not  go  upon  the  premises  of  the  com- 
pany at  its  invitation,  express  or  implied,  but  upon  the  invita- 
tion of  a  policeman.    There  is  no  pretense  that  the  plaintiff  had 
any  business  to  transact  with  the  company.    In  this  respect  the 
case  differs  very  materially  from  those  of  Christian  v.  Columbutf 
etc  By.  Co.,  79  Ga.  460,  7  S.  E.  216;  Columbus  etc.  By.  Co.  v. 
Christian,  97  Ga.  66,  25  S.  R  411,  and  Georgia  B.  B.  etc.  Co.  v. 
Richmond,  98  Ga.  495,  25  S.  E.  565.    Accordingly,  the  com- 
pany owed  to  the  plaintiff  no  affirmative  duty  of  protection 
against  an  unprovoked  assault  by  one  of  its  employes,  and  can- 
not be  held  liable  in  damages  for  a  battery  committed  by  an 
agent  or  employ^  who  acted  outside  of  the  scope  of  his  authority 
and  upon  his  individual  responsibility:  Georgia  B.  B.  etc.  Co.  v. 
Wood,  94  Ga.  124,  47  Am.  St  Bep.  146,  21  S.  E.  288 ;  Lynch 
V.  Florida  etc  By.  Co.,  113  Ga.  1105,  39  S.  E.  411,  54  L.  B.  A. 
810.    The  plaintiff  was  a  mere  intruder,  and  the  company  had 
a  right  to  insist  upon  his  departure.    If  he  persisted  in  remain- 
ing, the  company  could  lawfully  use  such  force  as  was  reason- 
ably necessary  to  eject  him  from  its   premises:   Hammond  ▼• 
Ei^^tower  82  Ga.  290,  9  S.  E.  1101.    This  right  could  be  ezer- 
eiaed  by  any  agent  to  whom  the  company  had  delegated   the 
power  to  exercise  it,  the  company  being  responsible,  of  course, 
for  any  abuse  of  such  power  by  its  agent.    But  it  does  not 
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appear  that  O'Dell,  the  employ^  who  assaulted  the  plaintiff^  was 
an  agent  to  whom  the  company  had  delegated  its  right  to  eject 
intruders  from  its  premises.    We  are  informed  hy  the  plaintiff's 
petition  that  O'Dell  was  assuming  to  act,  not  in  his  individual 
capacity,  but  in  his  capacity  as  trainmaster.    His  official  desig- 
nation does  not  warrant  the  inference  that  he  was   placed   by 
the  company  in  charge  of  its  premises,  and  had  either  express 
or  implied  power  to  determine  who  were  intruders,  and  to  pro- 
tect the  company^s  interests  by  ejecting  persons  who  he  believed 
came  there  for  the  purpose  of  bothering  the  employes  placed  un- 
der his  control  and  direction.    Therefore,  that  he  assumed  to 
act  in  his  official  capacity,  rather  than  as  an  individual,  can- 
not be  regarded  as  sufficient  to  render  the  company  liable  for  his 
actions.    The  important  thing  to  be  considered,  and  that  upon 
which  the  right  of  the  plaintiff  to  recover  depends,  is  whether  or 
not  O^Dell  acted  within  the  scope  of  the  business  for  the  trans- 
action of  which  he  was  employed.    As  to   this    all-important 
matter,  the  plaintiff  simply  alleges  that  the  trainmaster's  ''duty 
was  to  exercise  a  general  supervision  over  all  trainmen  and  opera- 
tors, '^^'^  and  to  report  all  neglect  of  duty  on  the  part  of  em- 
ployes."   There  is  in  the  petition  no  hint  that  O'Dell  was  held 
out  by  the  company  as  an  agent  authorized  to  deal  in  its  behalf 
with  the  general  public  in  any  manner  whatsoever,  or  to  perform 
for  it  any  service  save  that  of  exercising  a  general  supervision 
over  a  particular  branch  of  its  internal  affairs.    The  company 
had  a  right  to  thus  limit  the  field  of  his  usefulness;  it  was  not 
bound  to  appoint  him  its  ''casual  ejector.*'    That  it  ever,   in 
point  of  f  act^  clothed  him  with  authoriiy  to  take  any  action  with 
respect  to  persons  coming  upon  its  premises,  at  or  without  its 
invitation^  does  not  appear.    The  plaintiff's  petition  is  lacking 
in  one  of  the  essential  ingredients  necessary  to  a  cause  of  action 
against  the  defendant  company  for  the  tort  complained  of,  and 
should  have  been  dismissed  on  general  demurrer. 
Judgment  reversed. 

All  the  justices  concur. 


An  Employer  is  not  ordinarily  answerable  for  assaults  committed 
hj  his  employ^  when  acting  beyond  the  scope  of  his  authority: 
Bahmel  v.  Lehndorff,  142  Gal.  681,  100  Am.  8t.  Bep.  154;  McDermott 
V.  American  Brewing  Co.,  105  La.  124,  83  Am.  8t.  Bep.  225.  As  to 
whether  this  role  applies  where  the  purpose  of  the  employe's  act  is 
the  protection  of  his  employer's  property,  see  Guille  v.  Campbell, 
200  Pa.  St.  119,  86  Am.  St.  Bep.  705;  Brown  v.  Boston  Ice  Co.,  178 
Mass.  108,  86  Am.  St.  Bep.  469;  Holler  v.  Bdbs,  68  N.  J.  L.  324,  96 

m.  St.  Bep.  540.    It  does  not  apply  where  the  relation  between  the 
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aplonr  and  the  injured  i>er8on  is  that  of  earner  and  passenger: 
GHwDi'  St.  By-  Co.  ▼.  Clark,  33  Ind,  App.  190,  post,  p.  249;  Bir- 
■jsgham  Bj.  etc  Co.  ▼.  Baird,  130  Ala.  334,  89  Am.  St.  Bep.  43,  and 
(ueseited  in  the  eroas-reference  note  thereto.  Compare  Central  of 
Oeonis  etc  By.  Co.  v.  Motes,  117  Ga.  923,  97  Am.  St.  Bep.  223; 
Oeorgu  B.  B.  etc  Co.  ▼.  Hopkins,  108  Ga.  324,  75  Am.  St.  Bep. 
39;  Uttle  Miami  B.  B.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Bep. 
371. 


riTTS  ▼.  CITY  OP  ATLANTA. 

tl21  Ga.  567,  49  S.  B.  793.] 
OOKSTIT  U  TIOKAIb  LAW— Municipal  Ordinances— Freedom 
«f  Speeai.— A  municipal  ordinance  declaring  it  unlawful  to  hold 
imbUc  meetings  in  the  streets  without  the  consent  of  the  municipal 
Mthoritiea  is  not  unconstitutional,  either  as  interfering  with  the 
liberty  ot  speecb  or  as  making  an  arbitrary  discrimination  in  favor 
«t  some  persons,  nor  as  an  unreasonable  and  oppressive  exercise  of 
the  policepower,  nor  because  the  city  has  no  legal  power  to  enact 

it.     Cp.  176.) 

TBIAL— OonUniiancc.— If  a  person  violates  a  municipal  ordin- 
ence  for  the  previously  announced  purpose  of  testing  its  constitution- 
ality   it  is  not  error  to  refuse  to  continue  his  case  to  enable  his 
eoonael  to  have  time  to  investigate  the  question  involved,     (p.  170.> 
TBIAIi— Violation  of  Ordinance— Bvidenco.— If  a  person  on 
trial  for  the  violation  by  him  of  a  municipal  ordinance  seeks  to 
attack  the  conduct  of  the  city  authorities,  on  the  ground  that  m 
5«^  iSm  a  permit  they  acted  arbitrarily  and  c^P"^,^^^'^'^^*  " 
eomVetInt  to  sh^  his  previous  conduct,  and  the  c"'^^^?^?**?^^^^,^ 
which  such  authorities  exercised  the  authority  vested  in  them.    (p. 

176.) 

A.  Field  and  A.  M.  Brand,  for  the  plaintiff  in  error. 
J.  L.  Itayson  and  W.  P.  Sill,  for  the  def endimt  in  error. 

»«  PISH  P.  J.  J.  L.  Pitts  waa  adjudged  guilty,  in  the  re- 
eorder'a  court  of  the  city  of  Atlanta,  of  yiolating  a  certain 
municipal  ordinance,  and  sentence  waa  imposed  on  him  there- 
for He  took  the  case  by  certiorari  to  the  superior  court,  where, 
m>^  file  hearing,  the  certiorari  was  oyerruled.    Thereupon  he 

sued  out  a  writ  of  error  to  fiiis  court.  Our  learned  brother 
Immpldn,  who  presided  in  the  superior  court,  rendered  an 
opinion  in  file  case,  which  comes  up  in  the  record  and  which  is 

*«This  case  presents  a  contest  of  strength  between  Trofessor^ 
Fitts  and  a  municipal  ordinance  of  the  city  of  Atlanta.  The 
two  are  diametrically  opposed  to  each  other,  and  one  must  yield. 
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There  is  no  half-way  ground.  If  the  ordinance  was  a  legal  anA 
Talid  ordinance^  Professor  Fitis'  conduct  was  illegal.  If  the 
professor  is  rigiit,  the  ordinance  is  illegal.  The  ordinance  i& 
oontained  in  the  municipal  code  of  1899^  and  reads  as  follows  r 
'Sec.  1841.  The  president,  chairman  or  other  officer^  or  com- 
mittee of.  men,  or  any  persons  who  desire  or  intend  to  call  & 
public  meeting  of  the  citizens  of  Atlanta^  for  political  purposes, 
shall  notify  the  mayor,  or  chief  of  police,  of  such  desire  or  in- 
tenty  and  of  the  time  and  place  of  the  meeting,  before  said  meet- 
ing is  called;  and  upon  failure  to  do  so,  upon  conviction  thereof 
shall  be  fined  not  exceeding  fifty  dollars  and  cost,  or  be  im- 
prisoned in  the  calaboose  of  the  city  not  exceeding  thiriy  days, 
in  the  discretion  of  the  recorder's  court;  and  upon  receiving 
such  notice  it  shall  be  the  duty  of  the  mayor  or  chief  of  police 
to  attend  such  meeting  with  a  sufficient  police  force  to  preserve 
peace  and  order;  provided,  it  shall  not  be  lawful  to  hold  any 
such  meeting  in  any  of  the  public  streets  of  the  city  of  Atlaatk 
without  the  consent  of  the  mayor  and  council,  or  the  mayor  and 
chairman  of  the  board  of  police  commissioners  of  the  city  of 
Atlanta;  and  any  person  calling  or  holding  any  public  meeting, 
in  any  of  the  streets  of  the  city  of  Atlanta,  witiiout  such. con- 
sent shall,  upon  conviction  thereof  in  the  recorder's  court  of  said 
city,  be  fined  in  a  sum  not  exceeding  one  hundred  dollars, 
or  imprisonment  not  exceeding  thirty  days,  in  the  discretion 
of  the  court.'  The  plaintiff  in  certiorari  appears  to  have  made 
two  or  three  speeches  on  the  streets  of  Atlanta  under  i)emut 
or  consent  from  the  mayor  and  chairman  of  the  board  of  police 
commissioners;  but  his  permit  was  withdrawn.  Afterward  he 
determined  to  speak  on  the  streets  either  with  or  without  a  per- 
mit '^^  or  consent;  and  failing  to  obtain  on^  he  proceeded  in 
defiance  of  the  ordinance  and  in  spite  of  it.  Handbills  were 
issued  and  scattered,  of  which  the  following  is  a  copy: 

"'GREAT  SENSATION! 
TESTING  A  CITY  OBDINANCK 
Fbeb  Street  Leotube 
OK  Socialism  by 
Prof.  J.  L.  Fitts,  of  South  Carolina. 
Ifonday,  August  17th,  8  p.  H.  comer  of  Broad  and  Marietta 
streets.    Prof.  Fitts  has  been  refused  a  permit    He  will  speak 
under  the  right  guaranteed  by  the  1st  Amendment  to  the  United 
States  Constitution,  which  was  proposed  by  Jefferson  and  ap- 
proved by  Washington.    If  interrupted,  the  case  will  be  carried 
to  the  United  States  Supreme  Court*     Shall  we,  who  built  the 
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streets^  be  deprived  of  their  use  for  lawfully  assembling  to  dis* 
eosB  our  condition  and  needs?  Come  and  see.  Be  early  and 
get  a  good  place;.    Don't  block  sidewalks  or  streets. 

**  'The  COMMITTEE,' 

"The  petition  states  that  this  was  admitted  in  eyidence  over 
objection  on  the  gronnd  that  there  was  no  evidence  that  said 
Fitts  bad  it  printed  or  circnlated  and  it  was  irrelevant  but 
tittfe  is  no  assignment  of  error  on  any  such  gronnds  nor  does 
the  mayor  verify  this  statement  in  his  answer  to  the  writ  of 
certiorari.  The  answer  states  that  'as  part  of  its  evidence  the 
dty  intrpdnced  the  ]>ostcr  which  Fitts  scattered  over  the  city, 
as  set  forth  in  paragraph  10  of  the  writ  of  certiorari.'  Having 
gathered  his  crowd  in  a  pnblic  street  in  the  very  heart  of  the 
business  portion  of  the  tity^  he  proceeded  to  make  his  test  of  the 
ordinance  and  apeak  without  any  permit  or  consent  At  the 
appointed  time,  among  those  who  answered  his  invitation  were 
members  of  the  police  force;  and,  as  he  had  announced  a  desire 
to  make  a  teat  of  the  law,  they  accommodated  him  by  arresting 
bim  when  he  refused  to  desist  from  speaking  on  the  street;  and 
on  his  trial  in  the  recorder's  court,  the  mayor  presiding  ad- 
judged him  guilty.  He  brings  the  case  to  this  court  by  writ 
of  certiorari.  The  assignments  of  error  are  numerous,  but  the 
leading  gronnd  of  his  attack  upon  the  ordinance  is  in  substance, 
ftat  the  constitutions  of  the  United  States  and  of  the  state  guar- 
iutee  freedom  of  speech,  and  tiiat  under  this  guarantee  he  had 
a  constitutional  right  to  hold  meetings  and  make  speeches  in 
flie  streets  of  Atlanta,  and  the  '^'^^  ordinance  which  prevented 
bis  doing  so  without  a  permit  or  consent  of  the  municipal  officers 
iras  invalid.  In  several  respects  the  answer  of  the  mayor  to 
^  writ  of  certiorari  does  not  agree  with  the  petition,  and,  not 
being  traversed,  it  must  eontroL  The  petition  is  only  taken 
as  correct  where  verified  by  the  answer:  Childs  v.  Moran,  114 
6a.  320,  40  S.  E.  271.  For  instance,  the  answer  contains  the 
f(dlowing :  'On  the  night  of  the  arrest  of  Fitts,  the  permit  had 
been  withdrawn;  but  Fitts  spoke  in  defiance  of  the  authorities 
of  the  city,  and  went  out  into  Marietta  street,  gathered  a  crowd 
troond  him,  and  began  his  speech.  The  sidewalk  was  not 
Uocked,  but  the  crowd  gathered  around  Fitts  in  the  street. 
The  language  nsed  by  Fitts  was  not  obscene  or  vulgar,  but  on 
the  night  of  his  arrest  he  had  no  permit  to  speak  issued  either 
fnm  the  mayor  or  anyone  else.  He  took  a  box  and  placed  same 
OQt  upon  the  roadway,  and  standing  thereon  undertook  to  gather 
a  crowd  around  him,  and  undertook  to  make  a  speech.'    In 
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the  evidence  of  the  chief  of  police  occiirred  the  following:  ^The 
sidewalk  was  not  blocked^  but  people  had  gathered  around  Fitts 
out  in  tlie  street  The  people  in  tiie  street^  of  course,  obstructed 
the  street  where  they  stood/  Another  witness  states  that  The 
language  of  Fitts  was  not  obscene,  but  was  that  calculated  to 
arouse  strife  and  discord  and  cause  revolution.  He  represented 
the  socialists^  and  seemed  to  be  trying  to  convert  the  people  to 
his  way  of  thinking  by  a  text  [attacks]  upon  the  government, 
legislature,  capital,  etc.'  Further  on  in  the  answer  it  is  stated 
that  ^The  people  gathered  around  him  out  in  the  street,  and 
when  they  undertook  to  arrest  Fitts  a  number  of  his  sympa- 
thizers became  very  much  excited,  and  it  was  necessary  to  arrest 
them  in  order  to  -disperse  the  assembly/ 

*^The  primary  object  of  streets  is  for  public  passage.  They 
should  be  kept  open  and  unobstructed  for  that  purpose.  If 
•damage  accrues  to  passers  by  reason  of  improperly  allowing 
them  to  be  used  for  other  purposes,  the  city  may  become  liable. 
The  streets  of  the  city  are  peculiarly  within  the  police  control 
for  tlie  purpose  of  preserving  and  protecting  their  use  by  the 
public  as  thoroughfares.  A  man  has  many  constitutional  and 
legal  rights  which  he  can  not  lawfully  exercise  in  the  streets  of 
a  city.  Thus,  every  citizen  has  a  right  to  lawfully  acquire  and 
bold  personal  property;  but  he  has  no  right,  constitutional  or 
otherwise,  to  insist  '^^^  on  storing  his  possessions  in  the  street 
Every  man  has  the  inalienable  right  to  sleep  and  eat  (if  he  has 
the  edibles),  but  he  has  no  constitutional  right  to  make  his  bed 
or  set  his  table  in  the  street  Every  man  has  not  only  the 
right  to,  but  he  should,  bathe  and  cleanse  himself,  and  change 
ibis  raiment>  if  he  has  a  change.  This  is  a  duty  imposed  by 
his  individual  constitution,  if  not  by  that  of  his  country.  But 
there  is  no  constitutional  right  on  his  part  to  perform  his  ablu- 
tions or  exercise  the  most  necessary  demands  of  his  nature  in 
the  public  streets.  At  proper  times  and  in  proper  places  one 
may  make  loud  noises  or  shoot  a  gun,  or  test  his  lung  power 
vocally  to  a  considerable  extent,  without  offending  against  any 
law;  but  there  is  no  right,  inherent  or  constitutional,  to  make 
vociferous  outcries  or  practice  gunnery  in  the  street  If  Profes- 
sor Fitts'  idea  of  constitutional  law  were  correct,  I  see  no  rea- 
son why  every  citizen  should  not  claim  a  right  to  use  the  public 
streets  for  the  exercise  of  his  trade,  calling  or  profession,  which 
may  be  much  more  essential  to  his  welfare  and  that  of  Ibe 
public,  than  speechmaMng  by  the  plaintiff  in  certiorari,  how- 
ever eloquent,  and  regardless  of  the  soundness  or  unsoundneBB 
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of  liis  argument.    If  fhe  constitution^  state  or  federal,  gaaran- 
iees  to  Professor  Fitts  the  right  to  make  public  speeches  on 
the  streets  of  Atlanta,  why  does  it  not  also  guarantee  the  same 
ligiit  to  Tery  lecturer  who  may  not  desire  to  hire  a  hall,  and 
to  erery  showman  who  wishes  to  exhibit  on  the  highway,  or  to 
erery  mechanic,  artisan,  merchant  or  other  citizen  the  right  to 
pljhis  lawful  vocation  in  the  public  thoroughfare?    The  con- 
stitational  right  to  exercise  one's  lawful  vocation  is  quite  as 
sacred  and  often   more    important  than  the  right  to  make 
speeches,  bnt  the  exercise  of  either  right  must  yield  to  the  mu- 
incipal  power  properly  exercised  over  the  streets  for  the  primary 
<)bjects  for  which  they  were  established.    If  everyone  who  has 
some  constitutional  right  has  also  the  constitutional  right  to 
exercise  it  in  the  streets  of  a  city,  regardless  of  municipal  regu- 
lations, these  thoTonghf  ares  may  soon  become  a  gathering  place 
ai  a  nnmerons  clan  rivaling  those  adjuncts  of  modem  exhibi- 
tions which,  since  the  term  was  used  during  the  Columbian  Ex- 
position at  Chicago  in  1893  have  come  to  be  distinguished  by 
the  name  of  Midway  Flaisance/    The  right  of  the  public  in 
regard  to  the  streets  is  to  use  them  for  passage  as  public  high- 
ways,  provided    they    are   used    lawfully    for   that   purpose. 
*^  But  even  the  right  of  passage  is  subject  to  reasonable  legis- 
lative regulations  for  the  general  good.    Thus,  idling  and  loiter- 
ing in  the  public  streets  has  generally  been  prohibited,  and  no 
one  has  yet  doubted  the  constitutionality  of  such  legislation. 

^n  the  handbill  above  referred  to  the  question  is  asked, 
^ShaU  we,  who  built  the  streets,  be  deprived  of  their  use  for  law- 
ful aaeembling  to  discuss  our  conditions  and  needs  ?    Who  com- 
jxiee  the  'committee'  signing  this  handbill  or  whether  Frof  essor 
Utts  was  a  part  of  it,  or  all  of  it,  does  not  appear.    But  as  it 
IB  shown  that  he  was  from  another  state,  and,  so  far  as  dis- 
closed, neither  a  citi2sen,  taxpayer,  property  owner  nor  resident 
of  Atlanta,  it  is  not  quite  clear  how  this  question  has  any  rele- 
vancy, or  how  he  was  one  of  the  Ve'  who  built  the  streets  of 
fhe  dtj,  or  how  he  derived  any  pecidiar  right  to  use  them  as 
a  fornm  or  lecture-hall  because  they  have  cost  the  municipality 
or  the  taxpayers  or  the  abutting  property  owners  money  to  pave, 
or  repair,  or  keep  in  order  for  public  travel.    I  fear  that  Fro- 
fesBor  Fitts  has  confused  in  his  mind  the  constitutional  right 
of  freedom  of  speech  with  an  imaginary,  though  nonexisting, 
right  to  hold  public  meetings  and  make  speeches  in  the  public 
streets  r^ardless  of  municipal  laws  or  regulations.    It  is  true 
f        that  under  an  ordinance  prohibiting  speaking  on  the  streets 
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without  a  permit,  and  a  charge  that  he  Tiolated  such  ordinance 
the  def aidant  could  not  be  convicted  of  the  offense  of  obetructr 
ing  the  Btreets,  arising  under  another  ordinance^  although  he 
might  be  guilty  of  both  offenses ;  but  in  considering  ihe  reason- 
ableness or  propriety  of  the  ordinance  on  the  subject  of  speakin|^ 
on  the  public  streets,  and  the  necessity  for  police  regulation  and 
control  of  that  subject,  the  liability  to  cause  obstructions  in  the 
streets,  interfering  with  public  passage  and  causing  disorder, 
is  a  matter  for  consideration.  Neither  the  prohibition  placed 
on  Congress  by  the  first  amendment  of  the  constitution  of  the 
United  States,  whereby  it  was  declared  that  Congress  shall 
make  no  law  abridging  the  freedom  of  speech/  nor  the  proTision 
of  the  constitution  of  this  state  which  declares  that  no  law  shall 
be  passed  curtailing  or  restraining  the  liberty  of  speech,  confers 
any  constitutional  right  to  gather  crowds  and  make  public  ora- 
tions in  the  streets  of  a  city,  regardless  of  the  municipal  control 
over  them.  If  then,  the  plaintiff  iA  certiorari  (the  defendant 
in  the  recorder's  court)  had  no  absolute  or  constitutional  right 
to  use  ^'^  the  public  streets  of  Atlanta  as  a  place  to  gather  an 
audience  and  speak,  is  the  ordinance  yoid  on  the  ground  that 
at  makes  an  arbitrary  discrimination  in  favor  of  some  against 
others,  because  it  requires  a  permit  or  consent  to  be  obtained, 
and  prohibits  holding  public  meetings  on  the  streets  without 
one?  Under  the  general  powers  usually  conferred  on  cities,  or 
what  is  sometimes  spoken  of  as  the  'general  welfare  clause'  in 
municipal  charters,  the  corporate  authorities  could  pass  reason* 
able  regulations  for  the  preservation  and  keeping  of  their  streets 
open  and  unobstructed  for  travel  and  preventing  disorder  upon 
them.  Not  content  with  this  general  power,  the  ciiy  of  Atlanta 
obtained  an  amendment  to  its  charter  in  1893,  which  contains 
the  following  language:  'The  mayor  and  general  council  of  said 
city  of  Atlanta  is  empowered  to  provide  by  ordinance  for  the 
regulation  of  public  meetings  and  public  speaking  in  the  streets 
of  said  ciiy  of  Atlanta,  by  preventing  the  obstruction  of  the 
streets  of  said  city  or  the  gathering  of  disorderly  crowds  in 
said  streets':  City  Code  of  1899,  48.  The  ordinance  quoted 
above  does  not  on  its  face  make  any  discrimination  or  say  that 
certain  persons,  or  persons  of  certain  classes,  might  speak  on 
the  streets  and  certain  others  should  not  do  so.  It  says  that 
none  shall  do  so  without  a  permit  or  consent  from  certain  of- 
ficers. By  its  own  terms  it  is  not  discriminative.  Is  it  invalid 
because  it  requires  a  permit  or  consent  before  any  person  shall 
be  allowed  to  speak  on  the  streets  or  because  it  provides  for 
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ibe  granting  of  snch  permit  by  the  mayor  and  cliairman  of  the 
board  of  pcdice  conunissioiieTS? 

•Conneel  for  plamti£E  in  certiorari  have  cited  but  one  case  on 
this  subject,  that  of  Tick  Wo  v.  Hopkins,  118  IT.  S.  356-374, 
«  Sup.  Ot  Bep.  1064^  1065,  30  L.  ed.  220.    In  that  case  an 
ordinance  was  paaeed  whicli  contained  the  following  provision: 
^Bec.  1.  It  shall  be  unlawful,  from  and  after  the  passage  of 
this  ordinance,  for  any  person  or  persons  to  establish,  maintain, 
ia  carry  on  a  laundry  witiiin  the  corporate  limits  of  the  city 
«r  county  of  San  Francisco,  without  having  first  obtained  the 
consent  of  the  board  of  8U]>ervisors,  except  the  same  be  located  in 
a  building  constructed  either  of  brick  or  stone.'    Other  sections 
of  the  ordinance  prohibited  the  erection  or  maintaining  of  any 
scaffolding  on  any  building  without  obtaining  written  permis- 
sion of  the  board  of  supervisors,  and  provided  punishment  for 
a  violation  of  the  ordinance.    Tick  Wo  and  others  were  im- 
prisoned for  ^'^^  Tiolating  this  ordinance.    The  case  arose  on 
the  application  for  a  writ  of  habeas  corpus.    On  the  return 
of  tiie  writ  and   the  hearing  then  had,  the  evidence  plainly 
showed  that  the  great  majority  of  the  laundries  in  the  ciiy 
were  operated  by  Chinamen  in  wooden  buildings;  that  the  board 
of  supervisors  arbitrarily  refused  to  consent  for  them  to  con- 
tinue to  do  business  in  these  wooden  buildings,  although  a  simi- 
lar right  was   granted  to  Caucasians.    Yick  Wo  showed  that 
he  had  a  city  license  which  had  not  expired ;  that  he  had  been 
engaged  in  the  laundry  business  in  the  same  premises  and  build- 
ing for  twenty-two  years  previously;  that  he  had  a  license  from 
the  board  of  fire  wardens,  which  showed  that  they  had  inspected 
the  premisee  and  found  all  proper  arrangements  for  carrying 
on  the  business;  that  the  stove,  washing  and  drying  apparatus, 
etc,  were  in  good  condition  and  their  use  not  dangerous  to 
fhe  surrounding  property  from  fire;  and  that  all  proper  precau- 
tions had  been  taken  to  comply  with  the  provisions  of  the  ordi- 
nance in  respect  to  the  fire  limits  and  making  regulations  con- 
#»pniTig  the  erecting  and  use  of  buildings  in  the  city,  and  also 
ttat  he  had  a  certificate  from  the  health  officer,  showing  that 
&e  premises  had  been  inspected  by  him  and  found  to  be  suffi- 
ciently and  properly  drained,  and  that  all  proper  arrangements 
for  caxrying  on  the  business  of  a  laundry  without  injury  to  the 
aanitaiy  conditions  of  the  neighborhood  had  been  complied  with. 
Under  the  facts  disclosed^  the  supreme  court  of  the  TJnited 
States  held  tbat  the  ordinance  and  its  administration  were  evT- 
dently  intended  to  discriminate  against  the  Chinese  on  account 
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of  their  race^  and  that  it  waa  an  arbitrary  effort  to  drive  them 
out  of  bueiness  in  favor  of  their  Caucasian  rivals.    The  f oUow^ 
ing  extract  from  the  opinion  of  Mr.  Justice  Matthews  will  serve 
to  indicate  the  real  basis  of  the  decision:  ^t  appears  that  both 
petitioners  have  complied  with  every  requisite  deemed  by  the 
law  or  the  public  officers  charged  witti  its  administration^  neces- 
sary for  the  protection  of  neighboring  property  from  fire  or  as 
a  precaution  against  injury  to  the  public  health.    No  reason 
whatever,  except  the  will  of  the  supervisors  is  assigned  why 
they  should  not  be  permitted  to  carry  on,  in  the  accustomed 
manner,  their  harmless  and  useful  occupation,  on  which  they 
depend  for  a  livelihood.    And  while  this  consent  of  the  super- 
visors is  withheld  from  them  and  from  two  hundred  others, 
who    have    also    petitioned,    all    of    whom    happened    to    be 
■''*^  Chinese  subjects,  eighty  others,  not  Chinese  subjects,  are 
permitted  to  carry  on  the  same  business  under  similar  condi- 
tions.   The  fact  of  this  discrimination  is  admitted.    No  rea- 
son for  it  is  shown,  and  the  conclusion  cannot  be  resisted  that 
no  reason  for  it  exists  except  hostility  to  the  race  and  national- 
ity to  which  petitioners  belonged,  and  which  in  the  eye  of  the 
law  is  not  justified.'    That  imprisonment  under  an  ordinance, 
the  object  of  which  was  to  drive  out  of  business  and  prevent  from 
exercising  a  legitimate  and  useful  calling  a  number  of  persons, 
merely  because  they  were  Chinese,  in  the  interest  of  competitors 
of  another  race,  was  illegal,  presents  a  very  different  question 
from  tliat  involved  in  the  present  case;  nor  does  the  ruling  that 
although  the  ordinance  involved  may  have  be^i  fair  and  im- 
partial in  appearance,  yet  if  it  was  administered  by  public  au- 
thority with  an  evil  eye  and  an  unequal  hand,  so  as  practically 
to  make  illegal  discriminations  between  persons  in  similar  cir- 
cumstances, material  to  their  rights,  imprisonment  so  brought 
about  was  illegal,  control  the  present  case.    Here  no  business 
or  useful  occupation,  established  or  to  be  established,  was  in- 
volved.   The  right  of  a  man  to  ply  his  trade  or  business  occupy- 
ing property  owned  or  rented  by  him,  by  which  he  serves  the 
public  and  earns  an  honest  livelihood,  is  very  different  from 
the  alleged  right  contended  for  in  this  case,  to  hold  meetings 
and  make  public  speeches  in  the  public  streets  of  the  city. 

"The  municipal  authorities  did  not  prohibit  Professor  Fitts 
from  speaking  altogether,  but  prohibited  him  from  holding  pub- 
lic meetings  and  speaking  in  the  public  streets  without  a  per- 
mit or  consent,  and  he  was  convicted  when  he  did  so  with  the 
-express  purpose  of  violating  the  municipal  ordinance  and  assert- 
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-jDg  in  alleged  rigbt  wbich  lie  did  not  have.    One  who  gathers 
^  crord  in  a  public  street  under  the  invitation  expressed  in  a 
IndbSl,  amiounces   an  Intention  to  violate  and  test  a  police 
-j^gfis&m,  mounts  a  box,  and  insists  on  speaking,  thongh  Te- 
mpested to  desist  by  the  aathorities,  can  hardly  claim  to  be  in 
Sesame  category  'with  those  who  pursue  lawful  and  useful  occu- 
TiatioDB,  and  who  desire   to  use  property  owned  or  rented  by 
them  in  the  condnct  of  their  legitimate  business.    In  Massa- 
chusetts ▼.  Plaisted,  148  Mass.  376,  12  Am.  St.  Bep.  566,  1^ 
N.  R  224,  2  Ij.  R.  A.  142,  a  rule  was  passed  by  the  board  of 
police  forbidding  singing  or  playing  or  performing  on  instru- 
ments in  the  streets  without  the  license  of  the  board  of  police. 
A  member  ^'^^  of  the   Salvation  Army,  playing  on  a  musical 
instrument,  contested  the  rule,  and  the  case  was  carried  to  the 
rapreme  conrt.     In  the  decision  it  was  held  that  It  is  not  an 
nneonstitutional  delegation  of  power  for  the  legislature  to  au- 
thorize a  city  conneil  to  empower  the  city  board  of  police  to 
make  rales  and  regnlations  with  reference  to  itinerant  musi- 
cians' ;  and  that  the  constitutional  right  of  freedom  of  worship 
did  not  prevent  the  adoption  of  reasonable  rules  for  the  use 
of  the  streets.     In  the  case  of  City  of  Centralis  y.  Smith,  103 
Mo.  App.  438,  77  S.  W.  488,  it  was  held  that  a  city  ordinance 
prohibiting  the   explosion  of  firecrackers  without  the  written 
consent  of  the  mayor  is  within  the  police  power  of  the  city.    'A 
dtj  oTdinance  prohibiting  the  explosion  of  firecrackers  without 
the  written  consent  of  the  mayor  is  not  void  as  a  delegation  of 
legislative  power  to  the  mayor.^  •  •  .  .  Without  discussing  this 
faUy,  it  may  be  said  that,  of  course,  if  the  statute  itself  were 
nnoonstitntional  or  the  administration  of  the  law  were  in  excess 
of  the  authority  or  in  violation  of  the  constitution,  the  ruling 
might  be  otherwise:  See,  also,  Kansas  City  v.  Mastin,  9  Mim. 
Corp.  Cas.  882, 169  Mo.  80,  68  S.  W.  1037 ;  Kennedy  v.  Mayor, 
9  Mun.  Corp.  Cas.  871,  24  B.  I.  461,  63  Ati.  317 ;  Brodbine 
▼.  Bcvere,  10  Mun.  Corp.  Cas.  452,  182  Mass.  698,  66  N.  E. 
598,  66  K  E.  607.    There  was  nothing  on  the  face  of  this 
ordinance  to  stamp  it  as  unconstitutional.    When  a  case  of 
eapridouB,  malicious  or  arbitrary  action  arises,  the  courts  will 
deal  with  it  as  the  law  requires;  but  I  do  not  think  that  this 
ia  one  of  them.    The  answer  of  the  mayor  to  the  writ  of  cer- 
tiorari shows  that  there  was  ample  room  for  the  legitimate  exer- 
cise of  discretion  in  refusing  a  permit  to  the  plaintiff  in  cer- 
tiorari; and  the  manner  in  which  he  proceeded  to  get  up  his 
crowd  in  the  street,  and  the  disorder  which  the  answer  of  tiie 
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mayor  showB  followed  when  the  police  sought  to  cause  him  to 
^esist^  indicate  that  there  may  have  been  good  gromids  for  the 
way  in  which  the  discretion  was  exercised.  While  he  may  have 
been  guilty  of  no  actual  acts  of  disorder  himself,  yet  the  gather- 
ing of  the  crowd  in  the  street  for  the  express  purpose  of  violat- 
ing the  municipal  ordinance,  the  practical  dare  to  the  municipal 
jttithorities  to  interfere  with  him,  and  the  disorder  occurring 
when  they  did  so,  as  well  as  the  other  evidence  in  the  case,  indi- 
-cate  that  the  exercise  of  discretion  on  the  part  of  tiie  mayor 
and  chairman  of  the  board  in  refusing  the  permit  •^  was  not 
«>  arbitrary  or  capricious  as  to  warrant  a  finding  that  eiflier  the 
ordinance  or  the  administration  of  it  was  unconstitutionaL 

""In  Montross  v.  State,  7i  Qa.  261,  63  Am.  Ecp.  840  (fiftK 
headnote),  it  is  said:  'Every  person  is  presumed  to  intend  the 
natural  and  legal  consequence  of  his  conduct;  and  where  the 
agent  of  a  newspaper,  knowing  of  the  law  of  this  state  against 
•circxdating  obscene  literature,  violated  it  for  the  express  pur- 
pose of  makiug  a  test  case,  or  of  vindicating  the  character  of 
his  paper,  and,  to  insure  a  prosecution,  sought  the  chief  of 
police  and  gave  him  copies  of  the  paper,  he  cannot  complain, 
that  he  succeeded  in  obtaining  a  prosecution  or  that  the  court 
in  its  charge  did  him  injustice  as  to  the  intent  with  which  he 
•committed  the  act,  although  the  result  of  his  experiment  was 
different  from  that  which  he  anticipated.'  In  the  present  case^ 
not  only  were  the  handbills  referred  to  scattered,  but  the  plain- 
tiff in  certiorari  gave  written  notice  to  the  mayor  of  his  inteyt- 
tion  to  speak  on  the  streets  of  Atlanta  in  spite  of  the  fact  that 
he  had  no  permit  or  consent.  I  hold  that  no  constitutional 
right  of  the  plaintiff  in  certiorari  was  violated. 

*'There  was  no  error  in  refusing  the  motion  for  a  continu* 
4mce,  under  the  facts  set  out  in  the  mayor's  answer.  Nor  was 
there  any  error  on  the  part  of  the  mayor  in  holding  that  he  was 
not  disqualified  to  preside,  under  the  statements  in  the  answer^ 
The  ordinance  was  not  void  for  any  of  the  reasons  assigned; 
nor  was  the  sentence  so  excessive  as  to  be  illegal  under  the  facta 
•of  the  case:  Whitten  v.  State;,  47  Oa«  297.  Nor  does  the  answer 
*of  the  mayor  verify  the  statements  of  the  plaintiff  as  to  the  sen- 
tence: Childs  V.  Moran,  114  Ga.  320  (2),  40  S.  E.  271.  The 
4U»ignment  of  error  in  regard  to  the  admission  of  evidence  con- 
•oeming  the  former  speeches  and  conduct  of  the  plaintiff  in  cer- 
tiorari might  be  disregarded  on  the  ground  that  it  is  too  vague 
:and  general  and  lacking  in  specification.  But  if  it  be  considered 
that  he  sought  to  attack  the  conduct  of  the  mayor  and  chair- 
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man  of  the  board  of  police  oommisBioiien  on  the  ground  that 
in  dcnjing  liim  a  permit  they  acted  arbitrarily  and  capridooBlyf 
it  vas  Intimate  ta  ahow  bis  previoas  conduct  and  language^ 
and  the  dzcumstaneeB  under  which  the  municipal  authoritieB 
€ieiciied  the  authority  yeeted  in  them.  TJfoa  the  whole  case 
I  an  of  epiBion  that  the  certiorari  ^^  ahould  be  overruled 
and  the  judgment  of  the  mayor  allowed  to  stand;  and  an  order 
will  be  entered  accordingly.*' 

In  our  opinion^  the  reasoning  and  authorities  cited  in  the  fore- 
going opinion  clearly  estaUish  the  conclusions  therein  $(ated^ 
and  the  certiorari  was  properly  overruled. 

Judgment  affixnaed. 

All  the  jnstiees  concmr. 


Tkt  Fower  of  a  MunMpal  Corp$rmi4cn  to  reifalate  and  foHbfd  the 
we  of  its  streets  for  paradei^  proeeiBieiui,  ete.,  i«  dUcussed  in  In  re 
Frasee,  68  Mich.  396,  6  Am.  8t.  Bep.  310;  Anderson  y.  Wellington^ 
40  Kan.  ira,  lO  Am.  8t.  Bep.  175;  Commonwealth  r,  Plaisted,  14$ 
IfaHb  375,  18  Am.  8t.  Bep.  566;  aad  its  power  to  prohibit  the  eirea- 
lation  of  cirenlajrs  and  advertising  matter  in  the  streets  is  disenssed 
ia  People  T.  AnnoitroBg;,  73  Kieh.  2S8, 16  Anu  St.  Bep.  578. 


DE  FLOBIN  T.  STATE. 

[181  ea.  SM,  40  &  B.  600.] 

.— ''tnit  Oluba"  whose  members  pay  to  a  tailor 
sas  dollar  per  we^  aad  wbieh  hold  weekly  drawings  for  thirty 
veeks^  the  aomber  drawing  a  certain  nmnber  receiving  a  suit  ef 
clothes  aad  thesr  eeasinff  to  be  a  member  of  the  dnb,  and  the  last 
■eaihw  wha  papa  for  thirty  waste  being  sntitied  to  a  thirty  dollar 
evil  of  clethas^  re0ardleai  of  the  diairiags,  are  Mteries.    <p.  178.) 

C.  F.  ficaaly  and  B.  Crane,  for  the  plaintiff  in  error. 

P.  Q.  Vogptkf,  eolicitor,  for  tiia  stiie. 

"^  CANDLEB,  J.  The  sole  question  presented  for  otir  de- 
cision ia  whether  under  the  facts  stated  below,  the  accused  was 
gnilty  of  the  offense  of  carrying  on  a  lottery.  De  Florin  op«r- 
aied  what  was  known  as  a  '^uit  dnb.^  The  plan  of  the  club  was 
88  foUowe:  Thirty  men  paid  a  dollar  eadi  to  De  Florin,  who 
W88  a  tailor,  and  received  cards  bearing  numbers  from  cme  to 
flirty.  Once  a  week  slips  of  paper  bearing  numbers  corre- 
sponding to  those  on  the  cards  of  the  members  were  placed  in  a 
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hox,  and  some  disinterested  person  drew  therefrom  one  slip. 
The  member  who  held  the  lucky  nnmber  was  then  entitled  to 
a  suit  of  clothes  made  by  De  Florin,  worth  thirty  dollars.  Thi» 
member  then  ^^^  dropped  ont  of  the  clnb,  and  his  place  wa» 
supplied  by  some  one  else.  If  a  member  paid  a  dollar  a  week 
for  thirty  weeks,  he  was  entitled  to  a  suit  whether  he  drew  the 
Incky  nnmber  or  not. 

We  do  not  hesitate  to  hold  that  this  scheme  constitnted  a  lot* 
tery.  We  do  not  deem  it  necessary  to  go  into  a  full  discnssioa 
of  the  law  oa  this  subject;  for  in  the  case  of  Meyer  t.  State,  110 
6a.  20,  81  Am.  St  Bep.  17,  37  S.  E.  96,  51  L.  B.  A.  496,  Mr. 
Justice  Cobb  has  given  such  an  exhaustive  review  of  the  deci- 
sions of  this  and  other  courts  in  regard  to  lottery  devices  that 
nothing  can  be  added  thereto.  We  will  merely  quote  from  the 
opinion  of  Bobertson,  J.  in  Shumate's  Case,  15  Oratt  653,  which 
is  quoted  with  approval  in  the  Meyer  case,  as  covering  the  only 
point  in  the  case  at  bar  about  which  there  can  be  the  slightest 
doubt.  '^It  is  true  that  a  bet  does  imply  risk,  but  it  does  not 
necessarily  imply  risk  in  both  parties.  There  must  be  betweoi 
them  a  chance  of  gain  and  a  chance  of  loss;  but  it  does  not  fol- 
low that  each  of  the  parties  to  the  bet  must  have  both  these 
chances.  If,  from  the  terms  of  the  engagement,  one  of  the  par- 
ties may  gain  but  cannot  lose,  and  the  other  may  lose  but  cannot 
gain,  and  there  must  be  either  a  gain  by  the  one  or  a  loss  by 
the  other,  according  to  the  happening  of  the  contingency,  it  is 
as  much  a  bet  or  wager  as  if  the  parties  had  shared  equally  the 
chances  of  gain  and  of  loss.''  So,  in  the  present  case,  the  fact 
that  a  member  who  was  imlucky  in  the  drawing  of  prizes  migh^ 
by  continuing  to  pay  a  dollar  a  week  for  thirty  weeks,  receive  a 
suit  of  clothes  regardless  of  the  result  of  the  drawings,  does  not 
make  the  transaction  any  the  less  a  lottery;  for  the  lucky  mem- 
bers of  the  club  won  prizes  varying  in  value  from  one  to  twenty- 
nine  dollars.  We  are  clear  that  the  ruUngs  of  the  trial  judge 
on  the  agreed  statement  of  facts  and  on  the  danurrer  to  the 
accusation  were  correct. 

Judgment  aiSrmed. 

All  the  justices  concur. 


A  Lottery  is  a  scheme  for  the  diBtribation  of  prizes  by  ehaiiee; 
State  Y.  Dalton,  22  B.  I.  77,  84  Am.  St.  Bep.  818;  State  v.  Kansas 
Mercantile  Assn.,  45  Kan.  351,  23  Am.  St.  Bep.  727;  State  ▼.  Nebraska 
Home  Co.,  66  Neb.  349,  103  Am.  St.  Bep.  706.  See  the  note,  on  this 
question,  to  Yellowstone  Kit  v.  State,  16  Am.  St.  Bep.  42-48.  It  has 
been  said  that  the  three  essential  ingredients  of  a  lottery  are  con- 
sideration, prize,  and  chance:  Equitablo  Loan  etc  Co.  ▼.  Waring,  117 
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Oi.  599,  97  Am.  St.  Bep.  177.  That  consideration  is  necessaiy,  see 
LdMsn  ▼.  State,  114  Ala.  34,  62  Am.  St.  Bep.  84.  As  to  what  eon- 
•titates  chance,  see  the  note  to  State  v.  Nebraska  Home  Co.,  103 
AiL  St.  Bep.  711-713.  Trading  stamp  transactions  are  not  ordinarily 
loUeries:  SUte  ▼.  Shngart,  138  Ala.  86,  100  Am.  St.  Bep.  17;  but 
■ieide  in  the  alot  machines  are:  Heyer  ▼.  SUte,  ll3S  Qa.  20,  81  Anu 
81.  Bep.  17. 


ATLANTA  AND  WEST  POINT  RAILROAD  COMPANY  ▼. 

WEST. 

[121  Ga.  641,  49  &  E.  711.] 

KA8TBB  AND  SEBVANT—Belatioii,  How  Created.— Unless 
there  is  some  act  or  contract  by  one  person  which  expressly  or  im- 
pliedly recognizes  another  as  his  servant,  the  relation  of  master  and 
■errant  does  not  exist  between  them.     (pp.  181,  182.) 

MA8TEK  AND  8EBVANT— Vdhmteen— IHity  Toward.— One 
who  without  being  employed,  or  at  the  request  of  a  serrant  who  has 
BO  authority  to  employ  other  servants,  voluntarily  undertakes  to 
perform  service  for  the  master,  is  a  mere  volunteer,  and  not  entitled 
to  that  degree  of  diligence  on  the  part  of  the  master  which  he  is 
bound  to  exercise  with  reference  to  his  servants.  The  master  is 
only  bound  not  to  injure  the  volunteer  willfully,  and  to  use  care  not 
to  injure  him  after  notice  of  his  periL     (p.  182.) 

MASTER  AMD  SEBVAMT— Infant  Volunteers.— The  fact  that 
a  volunteer  servant  is  of  tender  years  and  without  sufficient  mental 
capacity  to  appreciate  the  danger  to  which  he  is  exposed,  while  it 
■uy  be  an  element  of  notice  to  the  master  of  the  peril  of  the  volun- 
teer, cannot  change  the  relations  of  the  parties^  or  supply  the  place 
ef  negligeaee  on  the  part  of  the  master,  nor  impose  upon  him  any 
duty  not  ordinarily  imposed  by  law  in  relation  to  volunteers,  (pp. 
183,  184.) 

Doraey,  Brewster  ft  Howell^  R  A.  Hall  and  W.  O.  Post,  for 
1h»  plaintiff  in  error. 

W.  C.  Wright  and  J.  B.  S.  Davis^  for  the  defendant  in  error. 

*^  SDOEONS,  C.  J.  An  action  for  damages  for  personal 
injuries  was  brou^t  by  Simmie  L.  West,  a  minor,  by  his  next 
against  the  Atlanta  and  West  Point  Bailroad  Company, 
this  action  Simmie  L.  West  died,  and  his  dnly  ap- 
pointed and  qualified  administrator  was  made  party  in  his  stead. 
To  the  petiti(Hi  as  originally  file  the  defendant  had  dCTiurred. 
Sabseqneiitly,  the  petition  was  amended  in  several  particnlarB. 
The  •*■  defendant  renewed  its  grounds  of  demurrer,  and  also 
iDed  other  demurrers  to  the  petition  as  amended.  The  court 
oreiroled  the  demurrers^  and  the  defendant  excepted.    The  ~ 
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tition  after  am^idment  set  up  the  following  facts :  On  the  morn- 
ing of  June  14,  1901^  a  freight  train  of  the  defendant  became 
nncoupled  because  of  a  defective  or  broken  coupling,  and  was 
stopped  at  and  near  a  certain  public  crossing  for  the  purpose  of 
repairing  such  coupling.  While  tiie  repairs  were  being  made> 
a  portion  of  the  train  stood  upon  and  obstructed  the  crossing. 
One  of  the  tools  used  by  the  train  hands  in  repairing  the  coup- 
ling was  an  iron  crowbar  weighing  about  fifty  pounds.  While 
the  repairs  were  in  progress,  yoimg  West,  who  came,  thither  on 
his  way  to  perform  an  errand  for  his  father,  after  waiting  for 
some  Ume  for  the  crossing  to  be  cleared,  went  to  the  caboose  or 
cab  of  the  train  to  inquire  when  the  crossing  would  be  clear. 
When  he  approadied  the  caboose,  one  of  the  brakemen  on  the 
traim  came  up  with  a  lot  of  tools  which  had  been  used  to  repair 
tke  <xmpling,  among  them  the  above-mentioned  iron  crowbar, 
and  requested  West  to  ascend  the  platform  of  the  caboose  ajad 
open  the  door  so  that  the  tools  could  be  laid  in  the  caboose. 
West,  seeing  no  danger  to  himself  in  complying  witii  this  re- 
quest, ascended  the  platform  and  was  proceeding  to  unbolt  and 
ofea  the  door  when  the  brakeman  hcuided  him  the  crowbar, 
standing  it  up  endwise  and  letting  one  end  rest  on  the  platform, 
and  requested  West  to  take  hold  of  it  West  took  hold  of  the 
crowbar  and  was  supporting  it  with  one  hand,  the  other  being 
wspon  the  door-knob  and  West  being  in  the  act  of  opening  the 
door,  when,  "suddenly  and  violently  and  without  warning  signal 
and  without  warning  to'^  West,  the  train  was  coupled  together, 
the  section  attached  to  the  engine  coming  in  contact  with  the 
other  section,  of  which  the  caboose  formed  a  part,  ''with  great 
force,  and  said  train  was  then  suddenly  and  quickly  jerked  and 
put  in  moticm  and  with  a  sudden  jerk,  by  reason  and  on  account 
of  which  sudden  coupling  and  contact  and  sudden  starting  and 
jerking  of  said  train'^  West  was  thrown  back  and  down,  the 
door  slammed  upon  his  right  hand,  and  the  crowbar  fell  upon 
and  broke  his  right  leg.  West  suffered  great  pain  in  his  hand 
and  kg.  The  injury  to  the  leg  resulted  in  necrosis^  and  the  Ic^ 
had  finally  to  be  amputated.  When  West  was  requested  by  the 
brakeman  to  ascend  the  platform  and  open  the  ®^  door  of  the 
caboose  and  take  hold  of  the  crowbar,  both  sections  of  the  train 
were  perfectly  still,  and  he  had  no  reason  to  suppose  or  pre- 
sume that  they  would  be  suddenly  coupled  together  with  great 
force  and  jar  and  the  train  put  in  motion  with  a  jerk  without 
Mice  to  him.  The  brakeman  was  a  man  of  long  ezperieiice 
1  apparently  about  fifty  years  of  age,  while  West  was  only 
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years  and  two  xaonths  of  age  and  ''without  mental  ca- 
p8cii7,  knowledge  and  experience  to  know  or  comprehend  that 
ttoe  was  any  danger^'  in  complying  with  the  request  of  tiie 
bnkeman,  '^and  without  sufficient  knowledge^  mental  capacity 
ud  experience  to  avoid  any  danger''  to  which  so  doing  might 
mbject  him..  On  account  and  by  reason  of  West's  tender  years 
and  inexperience  he  did  not  know^  while  he  was  on  the  platf  orm, 
that  the  train  might  be  coupled  together  suddenly  and  violently 
and  without  warning  and  put  in  motion  with  a  sudden  jerk.  At 
the  time  of  the  injury  West  did  not  **have  the  mental  capacity, 
knowledge  and  exx)erience  of  an  ordinary  boy  fourteen  years  old.^ 
West  was  without  fault  and  in  the  exercise  of  due  care,  diligence 
and  circumspection,  and  his  injuries  were  due  wholly  to  the  care- 
lessness and  gross  negligence  of  defendant^  its  officers^  agents  and 
employes.  The  petition  charged  that  ^'defendant  was  negligent 
on  account  of  its  said  employ^  requesting  [West]  to  ascend  thu 
platform  of  said  cab  and  open  said  door^  and  in  handing  said  iron 
crowbar  up  to  [West]  with  the  request  that  [West]  take  hold 
of  same;  and  especially  was  defendant,  its  agents,  officers  and 
employes  grossly  negligent  in  suddenly,  violently  and  with  great 
force  and  jar  coupling  said  sections  of  said  train  and  causing 
them  to  come  in  contact  as  aforesaid,  and  then  suddenly  putting 
eaid  train  in  motion  with  a  jerk  while  petitioner  occupied  the 
position  hereinbefore  described,  and  in  so  coupling  and  starting 
aaid  train  without  signal  and  without  any  notice  or  warning  to 
[West]/'  Damages  were  laid  in  the  sum  of  fifteen  thousand 
dollars.  The  defendant's  demurrers  were  based  upon  several 
groimds.  It  demurred  generally  and  on  the  ground  that  the  pe- 
tition failed  to  show  that^  on  the  occasion  when  West  was  in- 
jured defendant  owed  him  any  duty  or  that  the  acts  and  doings 
of  the  defendant  were  any  breach  of  any  duty  owing  by  the  de- 
fendant to  West.  The  other  grounds  of  demurrer  it  is  unneces- 
sary here  to  mention* 

1.  It  is  virtually  conceded  that  West  was  a  volunteer^  and  not 
a  *^  servant  of  ttie  defendant  There  was  no  contract  of  em- 
ployment nor  any  act  on  the  part  of  any  authorized  agent  of  the 
defendant  which  expressly  or  impliedly  recognized  West  as  the 
servant  of  the  company :  Rhodes  v.  Georgia  B.  B.  etc.  Co.,  84  Oa. 
320,  20  Am.  St  Bep.  362,  10  S.  E.  922.  ''A  person  cannot  be 
subjected,  without  his  own  consent  or  that  of  his  agent,  to  the 
obligations  which  the  law  has  attached  to  the  contract  of  hir- 
ing^^ :  2  Labatt  on  Master  and  Servant,  sec.  630. 
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2.  One  who,  without  any  employment  whatever  or  at  the 
quest  of  a  servant  who  has  no  authority  to  employ  other  servants, 
voluntarily  undertakes  to  perform  service  for  the  master,  is  a 
mere  volunteer  and  not  entitled  to  that  degree  of  diligence  on  the 
part  of  tlie  master  which  the  latter  is  boimd  to  exercise  with  ref- 
erence to  his  servants.    There  are  a  great  many  cases  which  state 
that  such  a  volunteer  stands  in  the  place  of  a  servant,  but  in  each 
such  case  which  we  have  examined  this  position  was  taken  in 
order  to  defeat  the  claim  of  the  volunteer.    In  other  words,  the 
court  held  that  the  volunteer  certainly  stood  in  no  better  position 
than  that  of  a  servant,  and  that,  conceding  he  stood  in  the  posi- 
tion of  a  servant,  he  could  not  recover.     Such  cases  not  infre- 
quently arise  where,  if  the  volunteer  had  been  a  servant,  he  conld 
not  recover  because  injured  by  the  negligence  of  a  f ellow-eervant 
in  the  course  of  their  common  employment.    A  number  of  such 
cases  will  be  found  in  the  notes  to  section  631  of  Labatt   on 
Master  and  Servant,  volume  2.    In  Georgia  the  rule  as  to  the 
liability  of  the  master  for  the  negligence  of  fellow-servants  has 
been  abrogated  in  railroad  cases  and  the  claim  of  a  volunteer 
cannot  be  defeated  by  treating  him  as  though  he  were  a  servant. 
It  is  necessary  to  assign  him  to  his  true  position.    He  is  not  a 
servant,  and  cannot  charge  the  defendant  with  the  obligations  of 
a  master.    The  defendant  does  not,  as  master,  owe  the  volunteer 
any  duty  whatever.    The  obligations  of  master  and  servant  do 
not  arise  between  them.    The  defendant  is  only  bound  not  to 
injure  the  volunteer  willfully  and  to  use  care  not  to  injure  him 
after  notice  of  his  peril:  See  Church  v.  Chicago  etc.  By.  Co., 
60  Minn.  218,  52  N.  W.  647,  16  L.  R.  A.  861 ;  Everhart  v.  Terre 
Haute  etc.  R.  R.  Co.,  78  Ind.  292,  41  Am.  Rep.  567. 

3.  The  petition  clearly  does  not  make  out  a  case  of  injuries  in- 
flicted willfully  or  because  of  a  want  of  care  after  notice  of  West's 
peril.  There  is  no  allegation  that  the  defendant's  agents  or  em- 
ploy68  who  coupled  and  moved  the  train  knew  anything  of 
®^  West's  danger  or  of  his  position.  Even  the  brakeman  who 
requested  West  to  get  upon  the  platform  does  not  appear  to  have 
had  any  notice  that  Wesf  s  mental  capacity  was  less  than 
that  usually  possessed  by  boys  of  his  age.  The  train  was 
at  a  public  crossing,  but  it  does  not  appear  that  West  could 
not  get  by  it  or  that  this  had  anything  to  do  with  his  compli- 
ance with  the  brakeman's  request  to  assist  him.  The  brake- 
man  does  not  appear  to  have  had  any  authority  to  make  West 
or  anyone  else  the  servant  of  the  defendant.    There  is  no  alle- 

*aon  that  the  brakeman  had  any  authority,  and  his  request 
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eflomot  be  imputed  to  the  defendant    The  brakeman  had  no 

ma&mtj  to  inYite  Weat  to  get  npon  the  platform,  and  the  do- 

f  endtat  was  under  no  duty  to  anticipate  that  he  would  do  so 

or  to  see  that  no  injury  xesnlted.    Leaving  ont  of  considera- 

ticn  the  nunori^  of  West,  the  case  is  simply  that  of  a  volunteer 

vho  places  himself  in  a  position  of  danger  and  who  is  injured 

by  ads  of  the  defendant  which,  relatively  to  a  volunteer,  do 

not  ooDfltitute  negligence.     So  far  as  appears  from  the  petition, 

Ihe  defendant  was  guilty  of  no  breach  of  any  duty  which  it 

^nred  West,  and  therefore  cannot  be   liable.    Legal   liability 

tiiaes  only  upon  the  hreach  of  some  legal  duly. 

4.  We  think  enough  has  been  said  to  show  that,  had  West 
been  an  adult,  the  defendant  would  not  have  been  liable.  West 
^untarily  engaged  in  work  undertaken  in  compliance  with  the 
^KxiauthoTized  request  of  the  brakeman,  and  the  defendant  owed 
West  none  of  the  obligations  which  grow  out  of  the  relation  of 
master  and  servant.  The  defendant  was  bound,  through  its 
agents  and  employ^,  to  use  care  not  to  injure  West  after  notice 
of  his  peril,  and  was  bound  not  to  injure  him  willfully,  but  no 
breach  of  this  duty  appears.  Defendant  in  error,  however,  con- 
tended that  the  demurrers  were  properly  overruled,  because  of 
the  allegations  as  to  the  minoriiy  and  mental  deficiency  of  West, 
relying  upon  the  case  of  Ehodes  v.  Georgia  R.  B.  etc.  Co.,  84 
Ga.  320,  20  Am.  St.  Eep.  362,  10  S.  B.  922.  After  examin- 
ing  that  case  and  also  many  decisions  by  other  courts,  we  think 
this  contention  unsound.  Infancy  or  want  of  mental  capacity 
on  the  part  of  the  plaintiff  is  often  very  material  where  the 
defense  calls  in  question  the  plaintifPs  own  diligence.  In  other 
words,  where  the  defendant  has  been  n^ligent  and  claims  that 
the  plaintiff  could  by  the  exercise  of  due  care  have  avoided  the 
iujiuy,  or  that  the  plaintiff  did  not  use  due  diligence  •*•  to 
lessen  the  damages,  or  that  plaintiff's  negligence  contributed 
to  the  injury,  then  the  plaintiff's  infancy  or  mental  capacity  is 
materiaL  Whenever  the  plaintiff's  diligence  is  imder  investiga- 
tion, his  mental  capacity  is  relevant,  as  will  be  seen  in  many  de- 
cisions in  this  and  other  states.  In  investigating  the  diligence 
of  the  defendant,  the  plaintiff's  infancy  or  evident  lack  of  men- 
tal capacity  may  sometimes  become  relevant  as  an  element  of 
notice  to  defendant  of  the  plaintiff's  peril.  But  in  determin- 
ing the  relations  of  the  parties,  the  infancy  of  the  plaintiff  is 
not  material,  nor  can  it  supply  the  place  of  negligence  on  the 
part  of  the  defendant.  West  was  a  mere  volunteer.  His  age 
and  mental  capacity  could  not  change  this.    If  young  and  men- 
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ially  deficiently  he  was  no  less  a  Tdnnteer,  relatively  to  fb» 
defendant^  than  if  old  and  experienced.    The  defendant  did  not. 
m  master  owe  him  any  duty.    The  defendant  was  not  guilty 
'of  a  breach  of  any  dntv  which  it  did  owe  him.    The  infancy 
of  West  conld  not  supply  the  place  of  negligence  on  the  part- 
of  the  defendant,  and  there  can  be  no  recovery.    The  case  of 
Bhodes  v.  Georgia  R.  R.  etc.  Co.,  84  Oa.  320,  20  Am.  St  Kep. 
362,  10  S.  E.  922,  seems  to  conflict  with  this  view,  though  ^e- 
headnote  recognized  that  there  could  be  no  recovery  unless  thfr 
defendant  had  been  negligent    The  decision  in  that  case  is  by 
but  two  judges,  and  not  binding,  and,  in  so  far  as  it  conflicts 
with  what  is  here  ruled,  will  not  be  followed.    It  has  more  than 
once  been  criticised  by  able  law-writers  (3  Elliott  on  Railroads, 
sec.  1305;  2  Labatt  on  Master  and  Servant,  sec.  636),  and  is, 
we  think,  unsound.    We  are  clear  in  the  present  case  that  Wesfa 
lack  of  mental  capacity  did  not  change  his  relations  toward  the 
defendant  or  impose  upon  it  any  of  the  obligations  which  ordi- 
narilv  arise  from  the  relation  of  master  and  servant:  that  the 
petition  showed  no  breach  of  duty  toward  West  as  a  volunteer; 
that  Wesfs  infancy  cannot  supply  the  place  of  negligence  on 
the  part  of  the  defendant;  and  that  the  court  below  erred  in 
overruling  the  defendant's  demurrer:  See,  in  relation  to  the 
relevancy  of  the  volunteer's  infancy.  Flower  v.  Pennsylvania 
R.  R  Co.,  69  Pa.  St  210,  8  Am.  Rep.  251,  and  the  numerous 
cases  cited  in  the  notes  in  the  two  text-books  last  above  cited. 
Under  the  above  view  of  the  case  it  will  not  be  necessary  to 
notice  all  of  defendant's  special  demurrers. 
Judgment  reversed. 

All  the  justices  concur. 


The  Liability  of  an  Employer  to  an  employ^  who  volunteers  npon  s. 
duty  with  whieh  he  is  not  charged,  is  discussed  in  the  note  to  McGill 
V.  Maine  etc.  Granite  Co.,  85  Am.  St.  Bep.  622-627;  and  the  liability 
of  an  employer  to  one  who,  at  the  request  of  his  employes,  volunteers 
to  assist  in  the  work,  is  discussed  in  Johnson  v.  Ashland  etc.  Co.,  71 
Wis.  553,  6  Am.  St.  Bep.  243;  Bhodes  ▼.  Georgia  B.  B.  etc.  Co.,  84 
Ga.  320,  20  Am.  St.  Bep.  362;  Bonner  ▼.  Bryant,  79  Tex.  540,  23  Am. 
St.  Bep.  361;  Evarts  v.  St.  Paul  etc.  By.  Co.,  56  Minn.  141,  45  Am. 
St.  Bep.  460;  Bailroad  Co.  v.  Ward,  98  Tenn.  123,  60  Am.  St.  Rep. 
848. 
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OLIVEE  T.  HENDERSON: 

[121  Qa.  836,  49  8.  £.  743.] 

WILlB^Tnnl  EzpUnation'of.—If  a  will  describes  property 
d«¥iacd  as  lot  ''seventy-eight"  in  a  certain  district,  parol  evidence 
is  not  admissible  to  siiow  that  lot  ''sixty-eight"  in  such  district 
was  intended  to  be  devised,  though  the  testator  owned  no  such  land 
mm  that  mentioned  in  the  will,  and  did  own  the  land  which  it  is 
claimed  he  intended  to  devise.  Parol  evidence  is  not  admissible  to 
akow  that  although  the  testator  in  his  will  described  with  perfect 
aeenracy  one  parcel  of  land,  yet  he  meant  another,     (pp.  186,  187.) 

C.  L.  De  Vaughn,  J.  A.  Hixon,  M.  P.  Hall  and  W.  P.  George, 
for  the  plaintiff. 

Whipple  &  McKenzie,  J.  W.  Haygood   and  Cram  &  Jones, 
for  the  defendants. 

•*»^  COBB,  J.    The  testator  gave  to  his  wife  a  life  estate  in 
all  his  property.    He  then  undertook   to  dispose   of    the  re* 
mainder  interest  therein,  giving  to  the  heirs  of  I.  0.  Oliver  the 
fee  in  all  of  the  property,  one  of  snch  heirs  heing  given,  in  addi- 
tion to  an  equal  share,  a  lot  of  land  which  is  described  as  ''lot 
of  land  (78)  in  the  second  district  of  Dooly  county.**    It  ap- 
pears that  the  testator  did  not  own  lot  78.    The  description 
**lot  78"  is  therefore  false,  and,  under  the  maxim  "Falsa  demon- 
etratio  non  nocet,*'  may  be  rejected,  provided   after  so  doing 
there  is  a  sufficient  description  ®^  left  to  identify  the  prop- 
erty intended  to  be  devised.    Thus,  the  "Zachariah    Emerson 
Place,"  described  in  a  deed  as  being  in  lot  125  of  a  given  dis- 
trict may  be  shown  by  parol  to  be  located  in  some  other  lot : 
Johnson  v.  McKay,  119  Gaw  196,  100  Am.  St.  Eep.  166,  45  S. 
E.  992.    And  so  a  description  in  a  will  of  "the  land  contained 
in  eighty-one,  west  side  of  the  old  run  of  Flat  creek,*^  may  be 
shown  by  parol  to  refer  to  a  lot  of  another  number,  the  latter 
kt  answering  the  true  description  "west  side  of  the  old  run  of 
Flat  creek'' :  Rogers  v.  Rogers,  78  Ga.  688,  3  S.  E.  451.    See, 
also,  Tyler  t.  Justice,  120  Ga.  879,  48  S.  E.  328 ;  Doe  v.  Roe, 
1  Wend.  541;  Whitcomb  v.  Rodman,  166  111.  116,  47  Am.  St. 
Bep.  181,  40  N.  E.  653,  28  L.  R.  A.  149 ;  Merrick  v.  Merrick, 
87  Ohio  St  126,  41  Am.  Rep.  493 ;  cases  in  note  to  CJhappell  v. 
Missionary  Society,  60  Am.  St.  Rep.  289. 
'   Likewise  ambiguities  in  a  will,  both  latent  and  patent,  may 
le  explained  by  parol :  Civ.  Code,  sec.  3325.    A  latent  ambi- 
nity  says  Lord  Bacon,  is  "that  which  seems  certain  and  with- 
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out  ambiguity  for  anything  that  appeaieth  upon  the  deed  or  in- 
«trument>  but  there  is  some  collateral  matter  outside  of  the 
deed  that  breedeth  the  ambiguity^':  See  1  Jarman  on  Wills, 
Am.  notes,  743.  This  definition  was  applied  in  Walker  ^. 
Wells,  25  Ga.  141,  71  Am.  Dec.  164,  where  it  was  held  that  a 
grant  to  ^'Berry  Stephens,  an  orphan,*'  might  be  shown  by  parol 
eyidence  to  have  been  intended  to  be  a  grant  to  the  orphan  of 
Berry  Stephens,  there  being  such  a  person  in  life,  and  there 
being  no  person  answering  the  first  description. 

But  while  parol  evidence  is  admissible  to  raise  a  latent  ambi- 
guity in  a  description  and  then  explain  it,  in  every  case  the  in- 
tention of  the  maker  of  the  instrmnent  must  be  gathered  from 
the  instrument  itself,  read  in  the  light  of  the  parol  evidence.  Of 
course,  it  is  not  permissible  to  create  a  devise  or  bequest  by  parol; 
but  the  parol  evidence  must  show  what  the  testator's  real  intui- 
tion was  from  the  language  used.  Thus  language  which  is  sus^ 
«ceptible  of  two  meanings  must  have  been  intended  to  mean 
•only  one;  and  the  question  to  be  decided  in  each  case  is.  Which 
of  the  two  meanings  did  the  testator  intend  should  be  given  it? 
If  this  double  meaning  is  apparent  on  the  face  of  the  instru- 
ment, then  the  ambiguity  is  a  patent  one.  If  the  language  is 
apparently  not  of  double  meaning,  but  is  shown  to  be  so  only 
by  the  aid  of  collateral  or  extrinsic  facts,  the  ambiguity  is  la- 
tent While  the  general  rule  is  that  only  latent  ambiguities  are 
explainable  by  parol  evidence,  under  our  code  either  a  patent  or 
a  latent  ambiguity  ®*®  may  be  so  explained :  Civ.  Code,  sec. 
^325.  But  equity  has  no  jurisdiction  to  reform  a  will:  Willis 
V.  Jenkins,  30  Gai  167;  Bingel  v.  Volz,  142  111,  214,  34  Am. 
Si  Rep.  64,  31  N.  B.  13,  16  L.  B.  A.  321.  Wills  must  be  taken 
to  mean  just  what  the  language,  considered  in  the  light  of  the 
circumstances  and  the  situation  of  the  testator,  was  intended  by 
him  to  mean.  Parol  evidence  is  not  admissible  to  show  that 
the  testator  meant  one  thing  when  he  said  another :  See  Smith 
T.  Usher,  108  Ga.  233,  33  S.  B.  876.  This  rule  seems  to  be 
without  exception,  and  those  decisions  which  appear  to  depart 
from  it  will  generally  be  found  to  be  only  erroneous  applica- 
tions of  the  rule. 

There  are  many  decisions  dealing  with  questions  similar  to 
that  raised  by  the  present  record.  In  Judy  v.  Gilbert,  77  Ind. 
96,  40  Am.  Rep.  289,  a  will  described  property  as  the  "north- 
east quarter  of  the  southwest  quarter^'  of  a  section  of  land.  It 
was  held  that  parol  evidence  was  not  admissible  to  show  that 
the  '^northeast  quarter  of  the  southeast  quarter''  was  intended 
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even  fhcfoi^  it  appeared  that  the  testator  owned  no  saoh  land 

81  diak  deacribed  and  no  other  land  than  that  which  it  was 

cUmed  he  intended  to  deyiae.    In  the  opinion  it  waa  said: 

There  ia  no  mistake  here  upon  the  face  of  the  will  which  is 

hero  aubject  to  inyestigation.    There  ia  no  latent  ambiguity. 

The  property  devised  ia  accurately  described.    The  claim  ia  not 

ftat  there  is  an  inaccurate  description  apparent  upon  the  face 

of  the  willy  but  that  the  testator  ought  to  have  described  some 

ober  property.    The  court  is  asked  to  admit  parol  evidence  to 

ihow  that  although  the  testator  described  with  perfect  accuracy 

<ae  parcel  of  land,  he  meant  another.    The  bare  statement  of 

fta  appeUanfa  position  exposes  its  hostility  to  fundamental  and 

nhitary  principles  of  jurisprudence.'^    To  the  same  effect  are 

Bingel  t.  Yolz,  142  lU.  214,  34  Anu  St.  Bep.  64,  31  N.  E.  13, 

IG  L.  B.  A.  321 ;  Fitzpatrick  y.  Fitzpatrick,  36  Iowa,  674,  14 

Am.  Bep.  538 ;  Kurtz  t.  Hibner,  55  IlL  514,  8  Am.  Bep.  665 ; 

Human  t.  Hoskins,  67  Miss.  192, 19  Am.  St  Bep.  297,  6  South. 

776;  Sherwood  y.  Sherwood,  46  Wis.  357,  30  Am.  Bep.  757. 

See,  also,  in  thia  connection,  Yenable  v.  Burton,  118  Oa.  156, 

45  8.  E.  29. 

Here  are,  however,  decisions  which  are  not  in  all  respects  in 
accord  with  those  just  dted.  Some  of  them  will  be  found,  upon 
a  dose  inapection  of  their  facts,  to  be  distinguishable,  while  oth- 
en  are  wholly  irreconcilable  with  the  cases  just  above  referred 
to.  All  of  them  purport  to  be  based  upon  Ihe  intention  of  the 
testator  ^^^  as  expressed  in  the  will,  when  the  language  of  the 
wiU  is  considered  in  the  light  of  the  parol  evidence.  The  case 
of  Patch  v.  White,  117  XJ.  S.  210,  6  Sup.  Ct.  Bep.  617,  29  L. 
ed.  860,  is  a  leading  one.  There  a  testator  devised  a  lot,  '^to- 
gether with  the  improvements  thereon  erected,*'  but  erroneously 
stated  the  number  of  a  lot  which  had  no  improvements.  It  was 
held  that  parol  evidence  might  be  introduced  to  show  that  the 
testator  had  another  lot  which  had  improvements  on  it,  and  that 
this  lot  would  be  held  to  be  the  land  intended  to  be  devised.  So 
where  a  testator  owned  only  three  city  lots  in  a  certain  block, 
and  undertook  to  devise  these  three  lots,  but  erroneously  gave 
the  number  of  one  of  them,  describing  them  all  as  being  in  the 
tpeeified  block,  it  was  held  that  the  three  lots  owned  by  the  tes- 
tator in  that  block  would  pass  notwithstanding  the  erroneous 
deacription :  Seebrock  v.  Fedawa,  33  Neb.  413,  29  Am.  St.  Bep. 
488.  A  similar  conclusion  was  reached  in  Eckf ord  v.  Eckford, 
M  Iowa,  54,  58  N.  W.  1093,  26  L.  B.  A.  370.  See,  also,  Zirkle 
n  Leonard^  61  Kan.  636,  60  Fac.  318 ;  Priest  v.  Lackey,  140 
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Ind.  899,  89  K  B.  64;  Stewart  t.  Steirart,  96  Iowa,  620,  65  IT. 
m.  976. 

In  every  one  of  the  eaaes  wbere  the  parol  evidenoe  was  ad* 
mitted  there  waa  some  general  deacription,  other  than  Ihe  false 
deacriptiiHi,  anfficient  to  identify  the  property  intended  to  pass. 
In  every  one  of  the  cases  it  distinctly  appeared  that  in  the  dis- 
trict or  block  or  other  area  mentioned  the  testator  owned  no 
other  property  than  that  which  it  was  claimed  he  intended  to 
devise^  and  that  he  did  not  own  property  answering  to  the  de- 
scription claimed  to  be  false. 

In  the  present  case  it  is  distinctly  alleged  that  the  testator 
(did  not  own  lot  78  in  the  second  district  of  Dooly  comity.  But 
to  have  made  the  evidence  admissible  it  should  hare  been  alleged 
also  that  the  testator  owned  only  one  lot  in  the  second  district 
of  Dooly  comity,  which  lot  was  No.  68.  If  this  had  been  al- 
leged, the  comrt  might  well  have  said,  as  against  the  demurrer, 
that  inasmuch  as  it  is  manifest  that  the  testator  intended  to 
devise  a  lot  in  the  second  district  of  Dooly  county,  he  must  have 
intended  lot  68  to  pass,  because  that  was  the  only  lot  in  that  dis- 
trict and  county  which  he  owned.  But  the  petition  not  only 
fails  to  allege  that  lot  68  was  the  only  lot  owned  by  the  testator 
in  that  district  and  county,  but  it  avers  that  he  owned  lot  68  in 
the  second  district  of  Dooly  county  "and  other  lands  adjoining.^' 
This  ***  is  an  ambiguous  averment.  The  adjoining  lands  may 
or  may  not  lie  in  the  second  district  of  Dooly  county.  Prob- 
ably, under  the  rule  requiring  pleadings  to  be  construed  most 
strongly  against  the  pleader,  the  averment  shotdd  be  taken  to 
mean  that  the  adjoining  lands  do  lie  in  that  district  and  county. 
But  in  any  event  it  was  incumbent  on  the  plaintiff  to  allege  dis- 
tinctly that  they  did  not.  There  is  nothing  in  the  will  to  indi- 
cate that  the  testator  intended  lot  68  in  the  second  district  of 
Dooly  county  to  pass  rather  than  some  other  lot  in  that  district 
and  county,  if  he  owned  such  other  lots.  He  may  have  owned 
88  or  54 ;  and  if  so,  how  can  the  courts  say  that  he  meant  SS 
rather  than  88  or  54  ?  There  is  no  legal  method  by  which  the 
intention  of  the  testator  can  be  ascertained.  The  court  did  not 
err  in  sustaining  the  demurrer. 

Judgment  affirmed. 

All  the  justices  concur. 


Parol  Evidence  to  identify  devised  land  is  discnssed  in  the  mW^ 

graphic  note  to  ChappeH  v.  Missionary  Society    50   Am,  St    B^ 

«ft0-204.    Parol   evidence   may   generally  be  heard   to   identify  tnt 

perty  devised  in  a  will:  Gaston's  Estate,  188  Pa.  St.  374,  68  Am. 
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8t  Sep.  874.  See,  too,  Pate  ▼.  Busbong,  161  Ind.  533,  100  Am.  St. 
Bep.  !fiS7.  A  ^rill  purporting  to  devise  "my  real  estate,  to  wit, 
the  southeast  quarter  of  tbe  southwest  quarter  of  section  8/'  oper- 
ates as  a  devise  of  tbe  northeast  quarter  of  the  southeast  quarter 
of  that  section,  if  that  "vraa  the  only  land  owned  by  the  testator: 
fiook  ▼.  Wilson,  142  Ind.  24,  51  Am.  St  Bep.  163.  But  see  McGoyera 
▼.  MeOoven,  75  Minn.  S14^  74  Am.  8t.  Bep.  489. 
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POLICEMEN'S  BENEVOLENT  ASSOCIATION  v.  ETCK 

[213  HI.  9,  72  N.  E.  764.] 

DEATH— Presomption  txom  Ab86]ico.~The  absence  of  a  penoD 
for  seven  years  from  his  usual  place  of  abode  or  resort,  and  of  whom 
no  account  can  be  given,  and  from  whom  no  intelligence  has  been 
received  within  that  time,  raises  the  presumption  that  he  is  dead, 
and  the  jury,  on  proof  of  such  absence,  and  without  countervailing 
proof,  have  a  right  to  presume  his  death,     (p.  192.) 

DEATH.— Presumption  of  Death  arising  from  an  imezplained 
absence  of  seven  years  is  not  a  conclusive  presumption,  but  may  be 
rebutted  by  proof  of  facts  and  circumstances  inconsistent  with  and 
sufficient  to  overcome  it.     (p.  193.) 

DEATH— Presumption— Instroctioiis.— If  an  instruction,  after 
stating  facts  necessary  to  raise  a  presumption  of  the  death  of  a 
person  from  seven  years '  unexplained  absence,  authorizes  the  jury  upon 
such  proof  to  presume  that  such  person  is  dead,  it  is  not  erroneous 
as  stating  such  presumption  to  be  conclusive,  if  another  instruction 
directs  the  jury  to  consider  all  the  facts  attending  the  disappear- 
ance of  such  person,  and  if  it  believes  from  the  evidence  that  he  iB 
not  dead,  to  so  find.     (p.  193.) 

DEATH— Presumption  of —Instructions.— An  instruction  which 
singles  out  the  fact  of  the  expressed  intention  of  a  missing  person 
to  return  to  his  home,  as  to  be  considered  by  the  jury  in  determining 
whether  he  is  presumptively  dead,  is  properly  refused  if  another  in- 
struction requires  the  jury  to  take  into  consideration  upon  that  ques- 
tion all  the  facts  and  circumstances  developed  by  the  evidence.     (p> 

196.) 

INSX7BAK0E,  UPE— Proof  of  Loss— InstmctionB.— The  ques- 
tion whether  proof  of  the  death  of  the  insured  has  been  furnished 
is  a  question  of  fact  for  the  jury,  but  the  legal  effect  of  such  proof 
is  a  question  of  law  for  the  court.    Hence  to  instruct  the  jury  that 


CO  is  defined,    (p.  197.) 

OSO) 
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BVIDBKCSE— Admiflsioii  of— Harmless  Error.— Admiflrion  is 
•▼Idnee  of  a  poliee  record-book,  showing  the  disappearance  of  a 
CMtaia  person  on  a  certain  date,  even  if  incompetent,  is  harmless, 
when  the  fact  thus  appearing  is  fnlljr  shown  by  other  competent 
sridenes.     (p.  198.) 

Cannon  &  Poage,  for  the  appellant 

J.  C.  King,  W.  J.  King  and  A.  J.  Hirsch,  for  the  appellee. 

^  MAOBUDEB,  J.  By  rtipnlatioii  between  the  parties^ 
fobstantially  all  the  facts  necessary  to  establish  a  right  of  re- 
covery in  the  appdlee  are  admitted,  except  the  fact  of  the  death 
of  the  insured.  It  was  agreed  between  the  parties  that,  at  the 
time  of  the  commencement  of  this  suit,  James  Byce,  ihe  in- 
sured, was  a  member  of  the  appellant  association  in  good  stand- 
ing; that  all  dues  and  assessments  were  paid  np;  and  that  the 
asBOciation  on  Febmary  19,  1890,  issued  the  certificate  of  in- 
SQianc^  as  described  in  the  statement  preceding  this  opinion, 
to  James  Byce.  The  undisputed  evidence  in  the  case  is  that 
James  Byce,  the  insured,  was  the  husband  of  the  appellee.  The 
only  question,  therefore,  to  be  determined  by  the  jury  was  the 
question  whether  or  not  the  jury  were  authorized  by  the  evi- 
dence to  presume  that  the  insured  was  dead  at  the  time  of  the 
commencement  of  the  present  suit  This  question  is  raised 
upon  the  record  by  the  motion  of  the  appellant  at  the  close  of 
the  evidence  of  the  plaintiff  below,  and  again  at  the  close  of 
all  the  evidence,  to  instruct  the  jury  to  find  a  verdict  in  favor 
of  file  defendant  below,  the  appellant  here.  ^^  At  the  close 
of  all  the  evidence  the  defendant  submitted  to  the  court  a  writ- 
ten instruction  to  the  jury  to  find  the  issues  for  the  defendant, 
and  this  instruction  was  refused,  to  which  ruling  exception  was 
taken  by  the  defendant  The  facts  are  settled  by  the  judg- 
menis  of  the  lower  courts  and  the  only  matters  to  be  decided 
by  us  are  questions  of  law,  arising  out  of  the  action  of  the  trial 
eoort  in  giving  and  refusing  instructions,  and  in  ruling  upon 
the  evidence. 

The  court  gave  one  instruction  for  ihe  plaintiff  below,  and 
three  instructions  for  the  defendant  below.  The  instruction, 
so  given  for  the  plaintiff  below,  appellee  here,  is  as  follows : 

^^The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  you 
fold  from  the  preponderance  of  the  evidence  in  this  case  tiiat 
James  Byce,  the  insured,  left  his  residence  and  home  and  has 
been  continually  absent  therefrom  for  a  period  of  over  seven 
years  without  any  intelligence  being  received  of  his  whereabouts 
1^  the  members  of  his  family,  relations,  neighbors  and  acquain- 
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tances  within  said  period  or  at  any  time  thereafter^  then  such 
continuous  absence,  together  with  such  lack  of  intelligence,  Twinm 
the  presumption  of  death  of  the  said  James  Bjce,  and  the  jury 
on  such  proof  have  a  right  to  presume  his  death/' 

The  three  instructions  so  given  on  behalf  of  the  defoidant 
below,  appellant  here,  are  as  follows : 

'^1.  The  jury  are  instructed  that  in  determining  whether  the 
insured,  James  Byce,  was  dead  at  the  conmiencement  of  this 
«uit,  they  must  consider  all  the  circumstances  under  which  he 
left  which  are  shown  on  this  trial,  together  with  the  length  of 
time  he  has  been  gone,  if  any,  and  from  all  these  facts  and  cii^ 
cumstances,  the  jury  must  determine  whether  the  said  James 
Byce  was  in  fact  dead  at  the  time  of  the  oommeneement  of  tfaiB 
suit 

*'2.  The  court  instructs  the  jury  that  in  order  to  recover  im 
this  case  the  plaintiff  must  establish  her  case,  as  charged  ia 
her  declaration  by  the  preponderance  of  the  evidence. 

15  <«3^  rpj^g  j^^  ^^^  instructed  that,  if  you  bdieve  from  the 

evidence  and  all  the  facts  and  drcumstaaoes  shown  on  this  trial, 
that  the  insured,  James  Byce,  was  net  dead  at  the  time  of  the 
commencement  of  this  6uit>  then  your  verdict  must  be  for  the 
defendant'' 

1.  It  is  said  by  counsd  for  i^pellant  that  the  instructiiniy 
given  for  the  appellee,  is  erroneous  upon  the  allegcid  gieund 
that  it  presents  to  the  jury  the  presumption  of  deal^  arising 
from  the  absence  of  the  insured  for  seven  years  without  sny 
intelligence  as  to  his  whereabouts,  as  a  conclusive  presmeption; 
and  that,  in  this  respect,  the  instruction  amounted  to  a  diree- 
tion  to  the  jury  to  find  for  the  appellee,  if  an  absence  of  sevoi 
years  without  such  intelligence  waa  shown. 

The  language  of  the  instruction  is  substantially  liie  same  $m 
that  which  has  been  used  by  this  court  in  a  number  of  caaoa. 
In  Hits  V.  Ahlgrai,  170  IlL  «0,  48  N.  E.  1068,  we  said:  ''The 
rule  in  this  state  is,  that  (he  absence  of  a  person  for  seven  years 
from  his  usual  place  of  abode  or  resort,  and  for  whom  no  ao- 
count  can  be  given,  and  front  whom  ne  intelligence  has  been 
received  within  that  time,  raises  the  presumption  that  he  is 
dead."  To  the  same  effect  is  Beedy  v.  Hillizen^  155  111.  636, 
40  N.  E.  1028;  Johnson  ▼.  Johnson,  114  III  611,  55  Am.  Sep. 
883,  3  N.  E.  232. 

Counsel  for  appellant  criticise  the  following  words  at  the 
dose  of  the  instruction,  to  wit,  ''and  the  jury  on  such  proof 
^•^e  a  right  to  presume  his  death,"  and  say  that  those  woida 
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ammmiei  to  ft  diiectioii  to  tiie  jury  to  find  for  the  plamtifl. 
HbB  hBgOAge  tfauB  ob jeeted  to,  however^  was  used  bj  thiB  oonrfc 
JD  ft  djacnnion  of  thiB  ftobjeet  in  the  case  of  Whiting  ▼.  NicoU^ 
46  HL  230,  92  Am.  Dec.  248,  where  it  was  said:  ''So  that  i1> 
his  beoome  to  be  regarded  as  ft  settled  principle,  tiiftt  the  ab- 
•enoe  of  ft  party  for  seven  years  without  any  intelligence  being 
isodTed  of  him  in  that  time  raises  the  prestunption  that  he 
11  dead,  and  tiie  yaaj,  on  proof  of  such  absence  haTO  ft  right 
ta  presume  his  death.'' 

^  The  inBtmetiaai,  upon  ft  careful  consideration  of  its  tenn» 
in  enmeetion  with  the  instructions  given  for  the  appellant^  is 
not  jusQy  subject  to  the  criticiBSi  thus  made  upon  it.    The  in« 
etnictions,  considered  as  one  charge,  authorized  the  jury  to  take 
JBoto  consideration  the  circumstances   attending  the  disappear^ 
mee  of  the  insured,  and  bearing  upon  the  question  whether  he 
was  deed  or  not.    The  presumpticm  of  death,  arising  from  atf 
imexplained  abeence  of  seven  years,  is  not  a  conclusive  presump* 
tion,  but  may  be  rebutted  by  proof  of  facts  and  circumstances 
inemsistent  with  and  sufScient  to  overcome  it.    The  prestmip- 
tion  of  death,  under  such  circumfitances,  may  be  overcome  by 
proof  of  facts  and  circumstances,  raising  a  contradictory  pre- 
fomption:    Johnson  v.  Johnson,  114  111.  611,  55  Am.  Rep.  883, 
3  N.  E.  232 ;  Beedy  v.  Millizen,  155  111.  636,  40  N.  E.  1028. 
The  jury  were  told  that  they  must  consider  all  the  circum- 
stances xmder  which  the  insured  left  which  were  shown  on 
the  trial,  together  with  the  length  of  time  he  had  been  gone, 
and  from  all  such  facts  and  circumstances  they  were  to  de- 
termine whether  he  was  in  fact  dead  at  the  time  of  the  com- 
mencement of  the  suit;  and  they  were  also  told  that,  if  tiiey 
believed  from  the  evidence  and  from  all  the  facts  and  circum- 
stances shown  on  the  trial,  that  the  insured  was  not  dead  at 
the  time  of  the  commencement  of  the  suit,  thdr  verdict  should 
be  for  the  defendant    Under  the  instructions,  the  jury  were 
warranted  in  finding  the  fact  of  death  after  due  consideration 
of  all  the  other  facts  in  evidence,  but  the  fact  of  such  death 
waa  not  thereby  presented  to  the  jury  as  a  conclusion,  which 
th<!y  were  obliged  to  draw  in  the  face  of  proof  furnishing  ground 
for  other  inferences.    There  was  some  testimony  tending  to 
show  that  the  insured  had  been  discharged  from  the  police 
force,  and  that  he  was  in  the  habit  of  using  intoxicating  liquors. 
It  was  for  the  jury  to  say  whether  such  facts  were  sufficient  to 
justify  them  in  believing  that  be  remained  away  from  home 
lecause  of  them,  and  not  necessarily  that  he  should  be  presumed 
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%o  be  dead.  We  are  of  the  opinion  that  the  instmctdonB  did  not 
preBeat  the  ^"^  presmnption  of  death  as  a  rule  of  law^  which 
imposed  npon  the  jury  an  imperative  obligation  to  find  the  fact 
of  snch  death  in  favor  of  the  appellee. 

The  instruction  is  also  complained  of>  as  omitting  any  refer* 
ence  to  the  question  whether  or  not  inquiry  or  search  was  made 
for  the  insured.  In  Hitz  v.  Ahlgren,  170  IlL  63,  48  N.  E- 
1069,  we  said:  '^In  order  to  enforce  the  presumption  of  death 
of  a  person  after  an  absence  of  seven  years,  there  must  be  evi* 
denoe  of  diligent  inquiry  at  the  person^s  last  place  of  residence, 
and  among  his  relatives,  and  any  others  who  probably  would 
have  heard  from  him,  if  living.  •  •  •  .  Long  absence,  alone,  no 
matter  how  long  continued,  is  not  suiGcient  to  raise  the  pre- 
sumption of  death.  There  must  be  shown  an  absence  of  seven 
years  or  more  from  the  established  residence  of  the  party,  be- 
fore the  presumption  of  death  can  be  raised We  hold, 

therefore,  that  mere  absence  of  a  person  from  a  place  where  his 
relatives  reside,  but  which  is  not  his  own  residence,  and  mere 
failure  on  the  part  of  his  relatives  to  receive  letters  from  him 
for  a  period  of  seven  years,  are  not  of  themselves  suJBScient  to 
raise  a  presumption  of  death.  The  absence  must  be  from  his 
usual  place  of  abode  or  resort/^  The  evidence  is  abundant  in 
this  case  that  inquiries  were  made  at  the  last  place  of  residence 
of  the  missing  James  Byce,  and  at  his  usual  places  of  abode 
or  resort.  He  had  four  or  five  sisters  living  in  Chicago  in  dif- 
ferent parts  of  the  city.  Inquiries  were  made  of  them.  He  had 
relatives  living  in  Wisconsin.  Inquiries  were  made  there.  He 
had  relatives  living  in  Ireland.  Letters  were  written  in  refer- 
ence to  his  absence  to  these  relatives.  The  evidence  tends  to 
show  that  a  policeman  named  Lyons,  and  a  brother  in  law  of 
James  Eyce  were  told  by  a  bar-tender  in  Chicago  on  May  17th> 
the  second  day  after  James  Byce  left  his  home,  that  Byce  was 
in  his  saloon  on  the  evening  of  May  16th.  Complaint  is  made 
that  the  clue,  alleged  to  have  been  thus  furnished  as  to  his 
whereabouts,  was  not  followed  up.  The  only  ground  for  this- 
complaint  is  the  statement  by  the  policeman,  *®  Lyons,  in  hi» 
testimony  that  he  did  not  see  the  bar-tender,  who  made  this- 
statement  to  him  after  May  17th,  and  did  not  know  where  he 
could  be  found  at  the  time  his  testimony  was  given.  There  is 
nothing  in  the  evidence,  so  far  as  we  have  been  able  to  discover, 
to  show  that  this  bar-tender  knew  anything  about  the  where- 
abouts of  James  Byce,  except  that  he  had  been  in  his  saloon 
on  the  evening  of  May  IGth.    It  cannot  be  said  that^  because 


Bee.  1904.]    Policemkn'b  Ben.  Assn.  i;.  Byoe.  195 

id  ilie  inf onnatioii  given  by  the  bar-tender  there  was  a  failure 
to  follow  up  a  clue;  bnt  it  was  for  the  jury  to  say^  as  to  this 
evidence  and  as  to  all  the  other  facts  and  circumstances  de- 
^oped  by  the  proofs  whether  or  not  those  whose  business  it 
^  to  inquire  and  search  for  the  missing  man  performed  their 
W  in  that  r^pect.  The  objection  made  by  counsel  for  ap- 
])ellant  to  the  instruction  is  that  it  was  silent  upon  this  sub* 
jecirof  inquiry  or  search. 

The  instruction  presented  to  the  minds  of  the  jury  the  ques- 
tion whether  or  not  James  Byce  had  been  continually  absent  for 
a  period  of  over  seven  years  without  any  intelligence  being  re- 
ceiyed  of  his  whereabouts;  and  such  continuous  absence,  to- 
gether with  such  lack  of  intelligence,  was  said  by  the  instruc- 
tion to  raise  the  presumption  of  death.  In  view  of  the  evidence, 
the  language  of  the  instruction  involved  a  consideration  of  the 
eridence  upon  the  question  whether  or  not  inquiries  had  been 
made  as  to  the  whereabouts  of  the  insured.  The  jury  were  di- 
rected to  consider  whether  or  not  there  was  a  lack  of  intelli- 
gence as  to  his  whereabouts,  and  this  lack  of  intelligence,  in 
view  of  the  evidence,  may  have  been  the  result  of  the  inquiry 
and  search  shown  by  the  proof  to  have  been  made.  If  there 
was  no  intelligence  of  the  movements  of  the  missing  Byce,  the 
want  of  it  was  as  much  the  result  of  inquiry  and  search  as  of 
a  failure  to  make  such  inquiry  and  search. 

But  whether  the  instruction  is  capable  of  this  interpretation 
or  not,  the  court  instructed  the  jury,  at  the  request  of  the  ap- 
peUant,  that  the  plaintiff  in  order  to  recover  in  this  case  "must 
establish  her  case  as  charged  in  her  declaration  by  the  *®  pre- 
ponderance of  the  evidence.'*  Upon  referring  to  the  declara- 
tion, we  find  the  following  allegation:  '*Said  James  Byce  sud- 
denly and  without  explanation  left  and  disappeared  from  his 
borne,  1039  North  Fifly-first  avenue,  Chicago,  has  been  unac- 
countably absent  ever  since,  and  has  never  returned  or  been 
heard  of  since  said  departure,  although  plaintiff  has  made  dili- 
gent and  continuous  search  for  him  and  been  wholly  unable  to 
find  him  or  get  any  clue  of  him/*  When  the  jury  were  thus 
told  that  the  plaintiff  miist  establish  her  case  as  charged  in  the 
declaration,  the  jury,  upon  looking  at  the  declaration,  could  not 
have  concluded  otherwise  than  that  she  must  establish  her  case 
by  showing  that  there  had  been  diligent  and  continuous  search 
for  the  missing  Byce.  Certainly,  the  evidence  tended  to 
iablish  the  fact  of  such  diligent  inquiry  and  search. 
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1.  Complaint  is  also  made  in  behalf  of  the  appellant  that  thfl 
trial  court  erred  in  refusing  three  instructions  asked  by  the  ap- 
pellant upon  the  trial  below.  Two  of  these  instructions  related 
to  the  subject  of  the  intention  of  the  insured  when  he  left  hia 
home.  These  instructions  told  the  jury  that,  in  order  to  Sni 
that  the  insured  James  Byce  was  dead  at  the  commencement 
of  this  suit,  they  must  believe  from  the  evidence  that^  at  the 
time  he  left  his  usual  place  of  abode,  he  intended  to  let^m 
thereto,  or  at  least  to  let  his  friends  and  relatives  hear  from 
him.  The  only  positive  evidence  as  to  the  intention  of  ths 
insured  upon  this  subject  is  the  t^timony  of  his  wife,  that,  at 
the  time  of  leaving,  he  told  her  he  would  return  on  the  after- 
noon train.  In  view  of  this  testimony,  the  refusal  of  the  in- 
struction could  have  done  the  appellant  no  harm,  because  the 
jury  were  bound  to  conclude  that  he  did  intend  to  return  when 
he  left,  and,  therefore,  under  the  direction  contained  in  the  in* 
struction,  were  bound  to  find  that  he  was  dead  at  the  commence- 
ment of  the  suit,  and  not  merely  to  entertain  a  presumption  as 
to  his  death.  The  instruction  singled  out  the  fact  of  his  ex- 
pressed intent,  and  gives  undue  prominence  to  it  as  one  of  the 
circumstances  ^  to  be  taken  into  consideration  by  the  jury  ia 
coming  to  a  conclusion  upon  the  question  whether  or  not  he  was 
dead.  Instructions  already  given  had  required  them  to  take 
into  consideration  all  the  facts  and  circumstances  developed  by 
the  evidence,  and  it  was  wrong  to  single  out  and  give  promi- 
nence to  one  particular  fact  or  circumstance. 

As  we  understand  the  argument  of  counsel  for  appellant,  it 
is  that,  if  the  circumstances  were  such  as  to  indicate  an  inten- 
tion on  the  part  of  the  insured  not  to  return,  then  his  absence 
might  be  accounted  for  without  assuming  his  death;  that  is 
to  say,  he  may  have  intended  to  go  elsewhere  to  engage  in  busi- 
ness, or  may  have  had  some  other  good  reason  for  not  wishing 
to  return  to  his  home.  From  such  considerations  it  might  be 
argued  that  his  absence  was  not  attributable  to  his  death,  but 
was  due  to  other  causes.  On  the  contrary,  the  theory  is  that, 
if  he  intended  to  return  when  he  left,  and  did  not  return,  the 
presumption  of  his  death  would  be  stronger.  The  instructioa 
in  question  eliminated  from  the  consideration  of  the  jury  ths 
question  whether  any  presumption  would  arise  as  to  his  death 
from  the  nature  of  his  intention,  but  presented  to  them  sub- 
stantially the  statement  that  such  intent  was  conclusive  evidenos 
upon  the  subject.  In  this  respect  the  instruction  was  erroneous 
aa  it  is  well  settled  that  it  is  a  question  for  the  jury  to  dete^ 
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mme^  from  all  the  facts  and  ciTcumstaiices^  whether  or  not  &e 
Cut  of  death  at  the  time  contended  for  exists. 

It  18  aho  assigned  as  erroT  that  the  court  refused  to  give  an 
iBstnictiom  OQ  behalf  of  the  appellant^  which  told  the  jnry  tfaa^ 
before  tiiey  could  recover  in  this  case^  they  muat  bdieve  from 
the  evidence  adduced  at  the  trial  that  tiie  defendant  had  re- 
eeived  satasfactory  evidence  of  the  death  of  James  Byce^  the  in- 
smed.    By  the  terms  of  the  certificate  of  insurance  the  appel- 
lant aflBOciation  agreed  to  pay  tibe  amount  of  the  insurance 
imniey  to  Mis.  Syce  'Srithin  tiiirty  days  after  satisfactory  ert- 
deuce  of  ihe  death  of  said  James  Byoe.''    The  evidence  shows 
that  on  Jnly  6,  1902,  about  two  monlin  ^  after  ihe  expira^ 
tion  of  the  seven  years  from  the  disappearance  of  the  insured^ 
Mrs.  Byce,  <Nr  her  attorney  and  agents  presented  to  the  asso^ 
dation  affidavits,  setting  np  all  the  facts  in  regard  to  the  dis*^ 
appearance  of  Hyce,  and  the  length  of  the  time  of  his  absence;, 
and  the  efforts  made  to  discover  his  whereabouts.    It  is  not 
denied  that  the  association  refused  to  pay  the  two  thousand 
dollars  to  the  heneficiaTy  in  the  certificate^  and  this  suit  is  the 
leault  of  such  refusal.     The  question  whether  or  not  there  was 
aatufactory  evidence  of  tiie  death  of  the  assured  was  a  ques- 
tion to  be  determined  by  the  jury  in  this  suit^  and  not  by  the 
sflBOciation.     The  question  in  tiie  case  upon  the  trial  below  was, 
not  whether   the  association  received  satisfactory  evidence  of 
death,  but  vrliether  the  jury  trying  this  case  believed  from  the 
evidence  that  such  death  had  occurred.    fHie  instruction  is  mis- 
leading and  uncertain  in  not  defimng  what  is  meant  by  satis- 
factory evidence  of  death.    While  the  questions  of  f&ct,  whether 
proofs  of  loss  or  of  deatii  have  been  furnished^  or  whether  the 
insured  rendered  as  full  proofs  of  loss  or  death  as  the  drcum- 
fftances  vronld  permit,  are  for  the  jury,  yet  the  l^gal  effect  of 
euA  proofs  is  a  question  of  law  lor  the  court:  11  Ency.  of  PL 
ft  Pr.  ^129,  431;  Thomas  v.  Burlington  Ins.  Co.,  47  Mo.  App. 
172.     Xn.  Thomas  v.  Burlington  Ins.  Co.,  the  court  say:  '^De- 
f  csidant^s  counsel,  however,  scans  to  have  gone  on  the  theory 
that  tlie  sufBdency  of  this  paper  as  a  proof  of  loss;  whether  or 
junt  it  filled  the  requirements  af  the  policy  and  the  law,  was  a 
qnestion  for  the  jury,  and  an  instruction  was  asked  wherein  iiiis 
question  of  law  was  submitted  to  the  jury.    The  court  refused 
the  instruction,  and  correctiy,  of  course.    It  is  the  province  of 
eourty  and  not  the  jury,  to  declare  the  legal  effect  to  be 
rwcan  a  written  instrument.''    In  addition  to  this,  the  declara- 
all^[es  that  the  plaintiff  submitted  satistactory  evidenc 
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of  the  death  of  the  insured  to  the  appellant  association,  and, 
as  the  jury  were  told  by  the  instructions  that  the  plaintiff  must 
establish  her  case  as  charged  in  her  declaration,  they  were 
quired  to  find,  if  **  such  finding  was  important^  that  the 
sociation  had  received  satisfactory  evidence  of  the  death. 

3.  It  is  said  that  the  court  erred  in  admitting  in  evidence  a 
record  found  in  the  oiBce  of  the  police  department  of  the  city 
of  Chicago,  kept  by  the  desk  sergeant  in  the  ordinary  course 
of  his  duty,  for  the  reason  that  such  duty  was  not  imposed  by 
law.  It  is  not  necessary  to  discuss  the  question  whether  the 
court  erred  or  not  in  the  admission  of  this  police  record.  If 
it  be  admitted  that  there  was  error  in  its  admission,  it  could 
not  have  done  the  appellant  any  harm.  The  only  fact,  sought 
to  be  established  by  it,  was  the  fact  that  James  Ryce  had  been 
missing  since  May  15  or  16,  1895.  The  fact  that  he  had  been 
missing  since  that  date  was  so  overwhelmingly  established  by 
other  evidence  that  the  additional  confirmation  thereof  by  the 
recital  in  the  police  record  was  of  no  importance,  and  added  no 
particular  weight  to  the  testimony  already  given  by  the  witnesses 
upon  that  subject. 

We  see  no  good  reason  for  interfering  with  the  judgments 
of  the  courts  below.  Accordingly,  the  judgment  of  the  appel* 
late  court,  affirming  the  judgment  of  the  circuit  courts  is  af- 
firmed* 


PBBSUMPTIOK  OF  DEATH. 

Ii  Bvnfa  Years'  Absence. 

a.  Presnmption  Arising  ftom,  198. 

b.  Bebuttal  and  Burden  of  Proof,  201. 

c.  Evidence  to  Bebnt  Presnmptios,  201. 

d.  Fugitive  from  Justice,  202. 

XL  Time  of  Death  of  Absent  Person,  202. 

m.  Less  tban  Seven  Tears'  Absence. 

a.  General  Bule  Bespectlng,  205. 

b.  Exposure  to    PerU,  200. 
IV.  Long-continued  Absence,  207. 

Y.  Sailors  and  Soldiers,  209. 
VI.  Extreme  Old  Age,  209. 
Vn.  Fxesumption  at  Time  Judgment  Bendered,  210. 

Yin.  Survivorship. 

a.  aenerally,  210. 

b.  Husband  and  Wife,  211. 
c  Parent  and  Child  or  Other  Belatives,  212. 

I.    Seven  Tears'  Absence. 

%,    Presumption  Arising  from.— It  is  a  general  rule  of  almost  uni- 
application  that  for  all  legal  purposes  a  presnmption  of 
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^«a!b  ariies  from  tbe  eontinued  and  nnezplained  absence  of  a  person 

ftom  Ut  borne  or  plaee  of  reaidenee  without  any  inteUigenee  from  or 

^^meening  bim  for  the  period  of  seyen  years.    In  other  words,  the 

%gw  presomeay  after  aeven  years'  eontinued  ahsenee,  that  a  person 

i0  detd  eoaeeming  whom  nothing  has  been  heard  or  known  during 

that  time  by  tboee  'wbo,  'were  be  living,  would  naturaUy  hear  from 

bin.    If  a  person  leaves  bis  home,  or  disappears,  the  presumption  in 

favor  of  life,  in  the  absence  of  special  circumstances,  continues  until 

a  period  of  seven  years  bas  elapsed  without  any  tidings  or  intelli* 

geaee  from  bim,  bnt,  after  that,  the  rule  is  reversed,  and  the  law 

Vresomes  bis  deatb:   Crawford  v.  Elliott,  I  Houst.  465;  Prettyman 

▼.  Conaway,  9  Honst.  221,  32  AtL  15;  Doe  ex  denu  Cofer  v.  Flanagan, 

1  6a.  53S;  Adanm  v.  Jones,  39  Oa.  479;  Byan  v.  Tudor,  31  Kan.  366, 

2  Pac.  797;  Wentwortb  v.  Wentworth,  71  Me.  7^;  TiUy  v.  TiUy,  2 

Bland.  Ch.  436;  Sehaub  v.  Griffin,  84  Md  557,  36  AtL  443;  Loring  v. 

Steineman,  1  Met.   (Mass.)   204;  In  re  Stockbridge,  145  Mass.  519, 

14  N.  E.  928;  Waits  v.  Coaracy,  45  Minn.  159,  47  N.  W.  537;  Lajoye 

T.  Primm,  3  Mo.  (529)  368;  Hancock  v.  American  Life  Ins.  Co.,  62 

Mo.  26;  Wbeeloek  v.  Overshiner,  110  Mo.  100,  19  8.  W.  640;  Flood 

V.  Growney,  126  Mo.  262,  28  &  W.  860;  Smith  v.  Knowlton,  11  N.  H. 

191;    Forsaitb  v.  Clark,  21  N.  H.  409,   Wambaugh  v.  Schenck,  2 

N.  J.  L.  229;  Burkhardt  v.  Burkhardt,  63  N.  J.  £q.  479,  52  Atl.  296; 

JadcBoa  v.  daw,  18  Johns.  347;  MeCartee  ▼.  Camel,  1  Barb.  Ch. 

455;   Ea^e  v.  Emmet,  4  Brad.  Burr.  117;  Morrow  ▼.  McMahon,  35 

Mise.  Bep.  348,  71  N.  Y.  Supp.  961;  BuofF  v.  Oreenpoint  Sav.  Bank, 

40  Misc.  Bep.  549,  82  N.  Y.  Supp.  881;  University  of  North  Carolina 

w.  Sarrison,  90  N.  C.  385;  Lewis  t.  Mobley,  4  Bev.  ft  B.  323,  34  Am. 

I>ee.  379;  Bice  v.  Lumley,  10  Ohio  St.  596;  Bosenthal  v.  Mayhugh, 

33   Ohio  St.  155;  Whiteside's  Appeal,  23  Pa.  St.   114;   Appeal  of 

£s*erly,  109  Pa.  St.  222;  Bums  v.  Ford,  1  BaU.  507;  Craig  v.  Craig, 

BaiL  Eq.  102;  Boyee  v.  Owens,  1  Hil^  8;  Corley  v.  Holloway,  22 

&  C  381;  Griffin  v.  Southern  By.  Co.,  66  &  C.  77,  44  S.  E.  562;  Primm 

▼.  Stewart,  7  Tex.  178;  French  v.  McOinnis,  69  Tex.  19,  9  S.  W.  323; 

Seoit  T.  McNeal,  5  Wash.  309,  34  Am.  St.  Bep.  863,  31  Pae.  873; 

Bo0B  T.  Harper,  45  W.  Ya.  554,  31  &  E.  943;  Cowan  v.  Lindsay, 

30  Wis.  586;  Bavie  t.  Briggs,  97  U.  S.  628,  24  L.  ed.   1086. 

After  seven  years  have  elapsed  without  intelligence  of,  or  hearing 

from,  one  who  has  absented  himself  from  his  family  or  his  home,  the 

pressmption  of  life  ceases,  and  if  no  other  evidence  is  introduced  on 

that  point,  the  court  should  proceed  on  the  presumption  of  his  death, 

without  submitting  the  question  to  the  jury;  Cowan  v.  Idndsay,  30 

^Wis.  586.    As  examples  of  the  giving  effect  to  such  presumption,  it 

■sy  be  stated  that  where  a  husband  has  been  absent  and  unheard 

«f  for  more  than  seven  years,  marriage  by  his  wife  to  another  after 

list  time  is  presumed  to  be  valid:  Burkhardt  v.  Burkhardt,  63  N.  J. 

^,  479,  52  AtL  296;  Boyce  v.  Owens,  1  Hill,  5.    But  no  lapse  of 

iim»f  when  the  husband  is  absent,  but  known  to  be  alive,  by  being. 

mu  or  beard  of,  in  less  than  seven  years,  will  of  itself  have  tba 
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«ffeet  of  aUowing  the  wife  to  validly  contract  another  marria^e^  or 
to  contract  as  a  feme  sole:  Boyce  ▼.  Owens,  1  Hill,  5.  After  aa 
nnaccounted  for  absence  of  seven  years,  the  law  presumes  the  abaentee 
to  be  dead,  and  in  a  case  where  he,  if  living,  would  inh^it  real  ee- 
tate,  such  estate  will  descend,  not  to  him,  but  to  the  heirs  of  the  per- 
•on  dying  seised:  Appeal  of  Esterly,  109  Pa^  St.  222;  Boma  t.  Ford, 
1  BaiL  {M)7. 

It  seems  that,  in  order  to  establish  the  presamptioa  of  death  froa 
■even  years'  absence  of  a  person  nnheard  of,  he  must  atMeiit  himiielf 
from  his  home  originally,  and  proof  of  a  ehaage  of  his   residenee 
from  one  state  to  another,  and  that  he  has  not  been  heard  of  in  the 
former  state  for  a  period  of  seven  years,  does  not  create  the  pre- 
somption:  Keller  t.  Stuck,  4  Bedf.  Surr.  294;  Iiatham  t.  Tomba,  S9 
Tex.  Civ.  App.  270,  73  S.  W.  1060.    The  rule  as  to  the  preanmptioa 
of  death  of  a  person  after  seven  years'  absence  is  that  soeh  pre- 
sumption of  law  does  not  attach  unless  it  appear  that  sueh  person 
has  been  absent  from  his  .domicile,  or  his  last  place  of  residence, 
without  intelligence    concerning  him  for  the  period  of  seven  years: 
Burnett  v.  OosteUo,  15  &  Dak.  89,  87  N.  W.  675;  Puekett  t.  States 
1  Sneed  (Tenn.),  355. 

The  mere  absence  of  a  person  from  a  place  where  his  relative* 
reside,  not  his  own  residence,  and  their  failure  to  hear  from  ^iw» 
for  seven  years,  are  not  sufScient  to  raisQ  a  presumption    of  hia 
death,  but  in  order  to  raise  &ueh  presumption,  there  must  be  evi- 
dence of  diligent  inquiry  at  his  last  place  of  residence  and  among 
his  relatives,  and  any  other  persons  who  would  probably  have  heard 
from  him  if  he  were  living:  Hitz  v.  Ahlgren,  170  111.  60,  48  N.  E. 
1068;  Litchfield  v.  Keagy,  78  HI.  App.  898.    Thus,  if  in  an  action  to 
recover  land,  plaintiff's  claim  as  heirs  at  law  of  their   deceased 
uncle,  who  is  alleged  to  be  dead  by  reason  of  his  having  been  absent 
and  unheard  of  for  a  period  of  seven  years,  but  there  is  no  showing 
that  he  was  last  heard  of  at  the  place  where  he  last  lived,  or  that 
he  had  any  other  home,  or  that  he  was  unmarried  and  without  chil- 
dren, the  proof  is  insufficient  to  establish  that  he  died  intestate  and 
without  issue,  or  that  plaintiffs  are  his  heirs:  Ironton  Fire  Brick  Co* 
▼.  Tucker,  26  Ky.  Law  Bep.  532,  82  S.  W.  241. 

Failure  to  hear  from  an  absent  person  for  seven  yean,  who  la 
known  to  have  had  a  fixed  place  of  residence  abroad,  is  not  sufiicient 
to  raise  a  presumption  of  his  death,  unless  due  inquiry  has  been 
made  at  such  place  without  getting  tidings  from  him:  Wentworth 
T.  Wentworth,  71  Me.  72;  McOartee  v.  Camel,  1  Barb.  Ch.  468. 

The  presumption  of  death  is  raised  by  the  absence  of  a  person 
from  his  last  place  of  domicile  unheard  of  for  seven  years,  and  if  a 
person  removes  from  his  domicile  in  one  state  to  establish  a  domicii* 
in  another  state  or  country,  this  is  merely  a  change  of  residence^ 
aad  absence  from  this  last  domicUe  for  seven  years  unheard  of  k- 
*'^^  absence  upon  which  the  presumption  of  death  must  be  bailt^ 
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aad  if  aliTe  "wlieii  last  beard  from  at  his  sew  domieile  th«  presmnp- 
ikm  is  that  life  still  eontbtiiee:  Franeia  ▼.  Franeis,  180  Pa.  St.  644» 
a  Am.  BL  B^.  668,  87  Atl.  120;  Turner  v.  Sealoek,  21  Tex.  Oiv. 
Appi  9Hf  54  &  W.  358.  Tke  mere  abeeaee  of  a  peraoa  for  aeyen 
jtar%  even  from  liia  homoy  is  not  alone  sol&eient  to  raise  the  pre* 
■BiptiaB  of  death,  and  there  mnst  be  evidenee  also  showing  that  he 
hH  aot  been  beard  from  wiibia  that  tame:  Brown  y.  .Fewett,  18  N.  S* 


If  it  Is  shown  tbmt  a  person  was  Hying  some  two  or  three  years 
bdSotie  the  question  of  a  presnmption  of  his  death  from  seyen 
Tears'  afasenee  is  raioedy  there  is  no  presnmption  that  he  has  sinee 
died:  Lowe  t.  FonUce,  103  BL  58;  Lewis  y«  People,  87  Bl.  App.  588; 
Dake  of  Camberland  t.  Grayes,  9  Barb.  596;  Stroebe  y.  Fehl,  22 
Wis.  (337)  324.  In  other  words,  if  one  is  shown  to  be  aliye  at  a 
certain  time,  there  is  a  presnmption  of  the  eontinuanee  of  his  life 
After  that  period  whieh  mnst  be  oyereome  bj  some  sort  of  proof: 
Eaneoefc  y.  American  Life  Ins/Go.,  62  Mo.  26. 

b.    Bebnttal   and  Borden  of    Proof.— The  legal  presumption   of 
death  whieh  ariaea  from  the  absenoe  of  one  from  his  home  for  the 
psnod  of  oeyen  years,  and  who  in  the  meantime  is  not  heard  of,  is 
eqsiyalent  to  prima  faeie  eyidence  of  the  fact,  and  may  be  rebutted 
by  eoonter  evidence:  Ycinngs  y.  Heffner,  36  Ohio  St.  232.    If  a  person 
has  not  been  heard  from  for  more  than  seyen  years,  he  is  presumed 
to  be  dead,  and  it  deyolyes  upon  the  person  asserting  the  contrary 
to  make  it  appear:  Forsaith  y.  Clark,  21  N.  H.  409;  Smith  y.  Combs, 
M  N.  J.  £q.  420,  24  AtL  9.    The  burden  of  proof  is  upon  the  person 
denying  the  death,  and  the  presumption  of  death  is  not  oyereome  by 
mere  similarity  of  name,  but  the  identity  of  the  person  must  be 
ihown:  Hoyt  y.  Newbold,  45  N.  J.  L.  219,  46  Am.  Bep.  757.    A  shorter 
thsence  than  seyen  years  will  not  snifiee  to  raise  a  presnmption  of 
dtath,  and  the  person  in  whose  interest  it  is  to  show  that  he  was 
•Hye  within  that  time  is  at  liberty  to  do  so  by  such  faets  and 
eirenmstanees  as  will  inspire  that  belief  in  the  minds  of  the  jury. 
The  person  who  claims  a  benefit  or  interest  in  his  being  aliye  within 
the  seyen  years  must  prove  it:  Whiting  y.  NichoU,  46  BL  230,  92 
Am.  Dee.  248;  Smith  y.  Smith,  5  N.  J.  £q.  484.    When  the  presnmp- 
tioB  of  death  has  been  raised,  the  jury  must  determine,  under  proper 
isstmetions,  what  quantity  of  evidence  will  outweigh  such  presump- 
tion: Tisdale  v.  Gonnectient  Mot.  Life  las.  Co.,  26  Iowa,  170,  96  Am. 
Bee.  136. 

c;  Brideneo  to  Bebnt  PfesuuptlOB.— To  rebut  the  presumption  of 
death  arising  from  an  absence  of  seven  years  unheard  from,  eyidence 
is  admissible  to  show  that  the  absent  person  has  been  heard  of  as 
firing  within  that  time,  though  by  others  than  members  of  his  famUy: 
Vfyan  V.  Coffee,  12  Allen,  133.  To  rebut  such  presumption,  testimony 
ef  a  witness  who  saw  a  person  bearing  the  supposed  deeeased  's  name 
M  te  his  appearance  and  eonversations  had  with  him  in  regard  t' 
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(his  family  connections,  is  admissible:  Nehring  ▼.  McMurrain  (Tex. 
Civ.  App.),  45  8.  W.  1032.  The  testimony  of  several  aneontredieted, 
finimpeached  and  disinterested  witnesses  that  the  absent  person  re- 
turned and  was  seen  alive  within  considerably  less  than  seven  years 
from  the  time  of  his  original  disappearance  is  sufficient  to  rebnt  the 
presumption  of  his  death:  Thomas  v.  Thomas,  19  Neb.  88,  27  N.  W. 
84.  When  the  presumption  is  sought  to  be  established  by  the  aA- 
davits  of  witnesses  who  have  no  interest  in  the  absent  person,  being 
neither  relatives,  friends,  nor  members  of  the  family,  their  teeti- 
meay  is  overcome  by  the  testimony  of  one  credible  witness  who  is 
weU  acquainted  with  the  absent  person,  knows  his  handwriting,  and 
has  received  a  letter  from  him  within  the  seven  years:  Smith  ▼• 
Smith,  49  Ala.  158. 

d.  Pugltive  from  Justice.— The  fact  that  the  absent  person  ia  a 
fugitive  from  justice  does  not  prevent  the  presumption  from  arising, 
but  is  admissible  to  rebut  the  presumption  of  death:  Mutual  Benefit 
Life  Ins.  Co.  v.  Martin,  108  Ky.  11,  55  S.  W.  694;  Winter  t.  Supreme 
Lodge  Knights  of  Pythias,  96  Mo.  App.  1,  69  S.  W.  662.  The  pre- 
sumption is  rebutted  when  it  is  shown  that  the  absent  fugitive  has 
t>een  seen,  that  there  are  rumors  as  to  his  whereabouts,  and  that 
he  absented  himself  when  a  warrant  was  issued  for  his  arrest,  and 
that  a  woman  of  bad  repute  left  about  the  same  time:  O 'Kelly  ▼• 
Felker,  71  Oa.  775. 

S.    Time  of  Death  of  Absent  Person. 

If  a  person  leaves  his  home,  place  of  residence  or  abode  for  tem- 
porary purposes,  and  is  not  seen,  heard  of  or  known  to  be  living 
for  the  continuous  term  of  seven  years  thereafter,  he  is  presumed  to 
be  dead,  but  in  such  case  the  presumption  of  life  continues  and 
the  presumption  of  death  does  not  arise  until  the  expiration  of  seven 
years  from  the  time  of  the  disappearance,  unless  there  is  evidence 
that  such  person  was  at  some  particular  date  in  contact  with  eome 
epecifie  peril,  or  there  are  other  circumstances  sufficient  to  qniehen 
the  period  of  time  necessary  te  raise  the  presumption  of  death. 
Ordinarily  the  time  of  death  is  presumed  to  be  at  the  expiration  ef 
the  seven  yeara:  €rawford  v.  Elliott,  1  Houst.  485;  State  v.  Henke, 
^8  Iowa,  457^  12  N.  W.  477;  Spurr  v.  Trimble,  1  A.  K.  Marsh.  278; 
Newman  v.  Jenkins,  10  Pick.  515;  Schank  v.  Grif^,  84  Md.  557, 
36  Atl.  443;  Bailey  v.  Bailey,  36  Mich.  181;  Smith  v.  Knowlton,  11 
N.  H.  191;  Executors  of  Clark  v.  Canfield,  16  N.  J.  Eq.  119;  Barh- 
hardt  v.  Burkhardt,  63  N.  J.  Eq.  479,  52  AtL  296;  Matter  of  Daven- 
port, 37  Misc.  Bep.  455,  75  N.  Y.  Supp.  934;  Eagle  v.  Emmet,  4 
Brad.  Surr.  117;  Burr  v.  Sim,  4  Whart.  150,  33  Am.  Dee.  50;  Schone- 
man's  Appeal,  174  Pa.  St.  1,  34  Atl.  283.  The  presumption  of  death 
from  seven  years'  unexplained  absence  does  not  by  law  arise  until 
the  full  period  elapses,  and  the  presumption  of  life  will  continue 

0  the  end  of  the  seven  jreara^  unless  facts  are  proved  showing  that 
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tkeabMit  person  probably  died  sooner:  Beedy  y.  Millizen,  155  HL 
CSfl^  40  N.  £.  1028.  At  the  end  at  seven  years  from  the  time  that 
aiilNent  person  was  last  hesird  at,  the  presumption  of  life  ceases 
and  the  presumption  of  death  t&lLea  its  place.  The  legal  presumption 
erttUiihes  not  only  the  fact  of  death^  bnt  also  the  time  of  death: 
yf^tag  7.  NiehoU,  46  lU.  230,  92  Am.  Dec.  248.  In  the  absence  of 
aiij  faet  except  that  of  the  al>8enee  of  a  person  for  seyen  years 
iriUumt  having  been  heard  from,  tfa.e  presumption  is  that  such  person 
died  on  the  last  day  of  the  seven  years:  Kauz  y.  Improved  Order  of 
Sed  Men,  13  Mo.  App.  341.  Xf  no  sufficient  facts  are  shown  from 
'vhieh  to  draw  a  reasonable  Inference  that  death  occurred  within 
the  lapse  of  seven  years,  the  person  will  be  accounted  in  all  legal 
proceedings  as  having  lived  during^  that  period,  and  rights  depending 
open  his  life  or  death  tHII  be  administered  as  if  he  died  on  the 
iast  day  of  that  period:  Sagle  's  Case,  3  Abb.  Pr.  218. 

Although  it  is  presnmed  that  a  person  absent  from  his  home  for 

isvea  years  continuonsly   -withont  having  been  heard  f rom,  died  at 

the  end  of  that  period,  it  ^ivill  not  be  presumed  that  he  died  at  any 

other  time  than  at  the  end  of  the  seven  years.    And  if  it  is  claimed 

that  he  met  his  death  ^within  a  shorter  time,  that  must  be  proved 

as  a  fact:  Hamilton  v.  Boss,  3  N.  J.  £q.  465;  McCartee  ▼•  Camel,  1 

fiarh.  Gh.  456;  Bvans  v.  Stewart,  81  Ya.  724. 

The  rule  as  to  the  presumption  of  death  is  that  it  arises  from 
tJh^  a&Meik«e  of  the  person  from  his  domicile  without  having  been 
^nnx^  ot  tor  seven  yeatrs,  and  the  current  of  authority  establishes 
^iha  TuVe  that  the  presumption  is  only  that  the  person  is  then  dead, 
namely,  at  the  end  of  the  seven  years,  and  does  not  extend  to  the 
death  having  occurred  at  the  end  of  any  other  particular  time  within 
that  period,  bnt  leaves  it  as  a  matter  of  fact  whether  it  wss  at  an 
sarliM  or  later  day:  State  v.  Moore,  11  Ired.  160,  53  Am.  Dec  401; 
Spencer  v.  Boper,  13  Ired.  333;  Davie  v.  Briggs,  97  U.  &  628,  24  L. 
ed.  1086.    Although  a  person  who  has  not  been  heard  of  after  leaving 
his  home  for  seven  years  is  presumed  to  be  dead,  yet  the  question 
as  to  when  snch  presumed  death  occurred  is  to  be  determined  from 
aH  the  facts  and  circumstances  in  the  case,  there  being  no  presump- 
tion either  of  life  or  death  at  any  particular  time  during  the  seven 
years:  Whiteley  v.  Equitable  Life  Ins.  Co.,  72  Wis.  170,  39  N.  W. 
M9.    If  one  has  been  absent  and  unheard  of  for  seven  years,  the 
pressmption  arises  that  he  is  then  dead,  but  not  that  he  died  at 
mmf  particular  time  theretofore.    To  nia^  the  latter  presumption, 
wp^riml  facts  and  circumstances  should  be  shown,  reasonably  con- 
doeiiig  to  that  end.    The  evidence  need  not  be  direct  or  positive,  but 
it  most  be  ot  snch  a  character  as  to  make  it  more  probable  that  he 
died  si  a  particular  time  than  that  he  survived:  Hancock  v.  American 
jj£^  j^m^  Co.,  62  Mo.  26.    Proof  that  a  person  while  living  happily 
with   his   family    and   standing  well  in  the   community,  left   home 
sUtiag  that  he  wss  going   in  a  boat   on   a  hunting   trip,  that 


I 
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had  not  been  heard  of  two  jean  later,  that  an  empty  boat  wUh 
certain  articles  of  personal  property  had  been  found  a  few  dsya 
after  his  disappearance  at  the  place  to  which  he  stated  he  was  goiag^ 
is  not  snfficient  to  raise  a  presumption  of  his  death  at  the  time  ef 
his  disappearance,  in  the  absence  of  evidence  that  the  articles  found 
belonged  to  him,  or  that  he  hired  a  boat  and  went  in  the  direction  of 
the  place  where  the  boat  was  found:  Martin  y.  Union  Mutual  Ltfuj 
Co.,  13  Wash.  275,  43  Pac  53. 

The  presumption  of  death  arising  from  an  unexplained  absence  for 
seven  years  does  not  necessarily  imply  that  the  absent  person  died 
at  the  end  of  that  period.  Circumstances  may  be  introduced  to  show 
the  probability  of  his  death  at  an  earlier  date  and  raise  a  presumption 
of  death  prior  to  the  end  of  the  seven  years'  absence:  Garden  v.  ^ 
Garden,  2  Houst.  574;  Winter  v.  Supreme  Lodge  Knights  of  Pythias^ 

96  Mo.  App.  1,  69  S.  W.  662;  Stousenel  v.  Stephens,  2  Daly,  319. 
But  in  the  latter  case  strict  and  strong  proof  is  required  to  create 
the  presumption:  Garden  v.  Garden,  2  Houst.  574.  The  jury  are 
entitled  to  find,  as  a  matter  of  fact,  that  a  person  died  within  a 
much  less  period  than  seven  years  since  he  was  last  heard  of,  on 
circumstantial  evidence  which  leads  their  minds  to  such  a  condumon: 
Smith  V.  Knowlton,  11  N.  H.  191;  Puckett  ▼.  State,  1  Sneed  (Tenn.), 
356.  The  presumption  of  life,  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the  expiration  of  seven  years  trcm 
the  time  they  were  last  known  to  be  living,  and  when  it  is  sought  to 
prove  death  within  that  period  by  circumstantial  evidence,  there 
must  be  a  showing  of  diligent  inquiry  at  the  last  place  of  residence 
and  among  relatives,  and  any  others  who  would  probably  have  heard 
from  the  absent  person  if  living,  and  also  at  any  known  place  of 
fixed  foreign  residence:  Bailey  v.  Bailey,  36  Mich.  181. 

A  person  who,  for  seven  years,  has  not  been  heard  from  by  those 
who,  had  he  been  alive,  would  naturally  have  heard  from  him,  is 
presumed  to  be  dead,  but  the  law  does  not  necessarily  raise  sny 
presumption  as  to  the  precise  time  of  such  death,  and  the  jury  may 
infer  that  he  died  before  the  expiration  of  the  seven  years,  if  it 
appears  that  within  that  period  he  encountered  some  special  peril, 
or  came  within  the  range  of  some  impending  or  imminent  danger, 
which  might  reasonably  be  expected  to  destroy  life:  Davie  v.  Briggs^ 

97  U.  S.  628,  24  L.  ed.  1086.  Thus,  from  nonclaimer  of  rights  or  ex- 
posure to  peculiar  sickness,  death  at  an  earlier  period  than  seven 
years  may  be  inferred:  Bobinson  v.  Bobinson,  51  111.  App.  316.  If  a 
person  leaves  his  usual  place  of  residence  with  an  intention  of 
returning  to  it,  and  continues  to  be  absent  from  it  for  seven  years 
without  being  heard  of,  he  is  presumed  to  be  dead,  but  the  time  when 
such  presumption  will  arise  may  be  greatly  abridged  by  proof  that 
the  person  has  encountered  such  perils  as  might  be  reasonably  ex- 
pected to  destroy  life,  and  has  been  so  situated  that  according  to  the 
ordinary  eourse  of  human  events  he  must  have  been  heard  from  if 
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M  NivivedL     Iffo  geaeral  rule  can  ia  sneh.  eaaos  b«  tttaUisktd, 
^^sl  «[/&  €«■•  viUflt  be  decided  by  a  eoavpeieat  tribaaal  apoa  proof 
'  tke  facts  and  pfrobmbilitiea  tbat  life  has  been  destrejred:  White  ▼» 

26  Ke.  861« 
Ae  preeamptloii  srisiift^  from  the  abseaee  of  a  fermm  for  sevett 
withofot  harrini;  beem  heard  from,  that  he  died  at  the  ead  oi 
4J(^  period  any  be  rebatted  by  proof  of  faets  teadiag  to  shew  that 
prii  ^nXk  eeearred  at  aa  earlier  period:  Kans  ▼•  laproved  Order  of 
-Bed  Mea,  19  Me.  Appw  841;  Eaaeoek  t«  Americaa  life  laa.  Go^  62 
Ha  S6;  Mattes  eC  Aekenaaa,  8  Bedf.  Sozr.  881*    Hie  tine  of  the 
i«lh  ef  a  persoA  wbo  eaimet  be  f ovad  is  preimaed  te  be  sevea  years 
Inm  the  date  vpos  which  he  was  last  heard  ffoal^  hut  the  penott 
ti  whoee  interest  it  is  to  show  that  he  died  before  that  time  may 
lebat  this  presomption  by  showing  from  facts  and  ciBeamotaacee 
Chat  Us  death  in  all  i^ebabilitj  happeaed  befbre  that  daji  or  at 
uj  partieaiaEr  day  between  that  time  and  the  day  he  was  last  heard 
inmz  Whiting  ▼.  NIeholl,  46  HL  230,  82  Am.  Dec  240k    The  hxxt- 
ien  of  pseTing  that  the  death  took  place  at  any  particnlar  time  with- 
in tbe  seven  years  lies  upon  the  pcaeson  claimiag  a  right  te  the-  ee» 
tnblinhment  ef  which  that  fact  is  essential:  £Miaak  ▼•  Qziffi%  84  Md. 
557,  36  AtL  443;  Corley  ▼.  Holloway,  22  8.  C.  380;  Evans  ▼.  Stewart, 
SI  Va.  784. 

IZL    Less  than  Seven  Years*  Absence. 

m.    General  Bale  Sespecting.— There  is  no  arbitrary  rule  as  to  the 
ef  time  of  the  continued  absence  of  a  person  unheard  from 
ef  which  will  raise  a  presumption  of  his  death:  Czech  v.  Bean,  35 
Bep.  729,  72  N.  Y.  Snpp.  402.    The  legal  presumption  of  death 
permitted  by  the  common  law  after  the  absence  and  lapse  of  seven 
yenra  nnaccounted  for  is  also  allowable  before  the  expiration  of  that 
period,  if  there  is  evidence  tending  to  prove  that  death  occurred  at 
na  earlier  date,  or  showing  a  greater  probability  of  death  than  life 
at  tbe  prior  date:  Carpenter  v.  Supreme  Council  Legion  of  Honor,  79 
Mo.  App.  597;  Waite  v.  Coaracy,  45  Minn.  150,  47  N.  W.  537;  Eagle 
T.  £mmet»  4  Brad.  Surr.  117;  Cambrelleng  v.  Purton,  125  N.  Y.  610,  26 
N.  E.  907.    Death,  like  any  other  fact,  may  be  established  by  circum- 
stantial  evidence,  when  direct  proof  is  not  obtainable,  and  when  the 
absence  of  a  person  without  tidings  from  him  concurs  with  other  at- 
teadant  and  supporting  circumstances  to  produce  the  conviction  that 
he  Is  dead,  such  proof  ia  all  that  can  be  required:  Boyd  v.  New  Eng- 
lind  etc  Life  Ins.  Co.,  34  La.  Ann.  448.    There  is  no  arbitrary  or 
positive  rule  in  respect  to  the  time  when  the  presumption  of  death 
suiy  be  drawn  from  the  continued  absence  of  a  person.    It  is  not 
aseessary  that  seven  years  or  any  specific  period  should  elapse,  to 
liy  the  foundation  for  such  presumption,  but  it  may  be  drawn  on  a 
shorter  period,  whenever  the  facts  of  the  case  warrant  it:  Merritt  ▼• 
Tkomjfm^n,  2  Hilt.  550. 
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The  death  of  an  abeent  peraon  may  be  presumed  in  leie  than  seren. 
yean,  from  other  facts  and  eircumstances  than  exposure  to  a  prob- 
ably fatal  danger,  such  as  the  improbability  of,  and  laek  of,  motive 
for  abandoning  his  home:  Cox  v.  Ellsworth,  18  Neb.  664,  53  Am. 
Bep.  827,  26  N.  W.  460;  Northwestern  Mut.  Life  Ins.  Co.  ▼.  Stevena, 
71  Fed.  268.  Thns,  the  death  of  an  absent  person  may  be  presumed 
in  less  than  seven  years  from  the  date  that  he  was  last  heard  from, 
not  only  from  evidenee  that  he  was  exposed  to  peril  which  probably 
resulted  in  his  death,  but  from  other  facts  and  circumstances  tend- 
ing to  show  such  result,  and  in  this  connection  evidence  of  character,, 
habits,  affections,  attachments,  prosperity,  domestic  relations,  objects 
in  life,  and  the  like,  making  the  abandonment  of  home  and  family 
improbable,  and  showing  a  want  of  all  those  motives  supposed  to  in- 
'  iluence  men  to  such  acts,  may  be  sufficient  to  raise  the  presumption 
of  death,  or  from  which  the  death  of  one  absent  and  unheard  fronk 
may  be  inferred,  without  regard  to  the  duration  of  such  absence:  Tis- 
dale  V.  Connecticut  etc.  Ins.  Co.,  26  Iowa,  170,  96  Am.  Bee.  136.  If 
one  who  is  studious  in  habits,  attentive  to  business,  with  a  fixed  and 
permanent  residence  and  pleasant  domestic  relations,  suddenly  disap- 
pears, these  facts  may  warrant  a  jury  in  finding  his  death  at  the  time 
of  his  disappearance:  Hancock  v.  American  Life  Ins.  Co.,  62  Mo.  26. 

b.  Exposure  to  PerlL— If,  when  last  heard  from,  a  person  was  in 
contact  with  some  specific  peril,  this  circumstance  may  raise  a  pre- 
sumption of  death  without  regard  to  the  duration  of  the  absence. 
But  other  circumstances  may  create  the  same  presumption,  as  where 
the  circumstances  of  the  disappearance  are  more  consistent  with  the 
theory  of  death  than  that  of  a  continuance  of  life,  when  considered 
with  reference  to  those  influences  and  motives  which  ordinarily  gov- 
ern men,  in  either  of  which  cases  the  jury  may  infer  death  at  any 
time  within  the  seven  years,  such  as  may  seem  to  it  most  probable; 
Lancaster  v.  Washington  Life  Ins.  Co.,  62  Mo.  121;  Sheldon  v.  Ferris^ 
46  Barb.  124.  Absence  of  a  person  alone  does  not  raise  a  presump- 
tion of  his  death  unless  continued  unheard  from  for  seven  years,  but 
absence  in  connection  with  surrounding  circumstances,  such  as  the 
failure  of  his  family  to  hear  from  him,  his  character,  and  business 
and  family  relations,  together  with  the  fact  that  he  was  last  known 
to  be  seen  near  the  place  where  a  murder  was  supposed  to  have  been 
committed,  and  the  reputation  in  his  family  and  with  his  friends  that 
he  is  dead,  creates  a  strong  presumption  of  his  death  at  the  time  of 
his  disappearance,  the  law  being  satisfied  with  less  than  certainty, 
yet  demanding  a  preponderance  of  the  evidence.  On  the  other  hand, 
evidence  to  overcome  the  presumption  of  death,  that  the  person  sup- 
posed to  be  dead  was  in  a  financial  condition  which  might  have  in- 
duced him  to  abscond,  or  that  he  was  a  speculator,  or  visionary  in 
his  business,  is  all  proper  evidence  to  be  considered  by  the  jury  in 
determining  the  fact  of  death  or  life:  Bensenderfer  v.  Pacific  Mutual 
Co.,  19  Fed.  68.    The  perils  to  which  one  may  be  exposed 


Det  MOi]    Policemen's  Ben.   Assx.  t;.  Btcb.  207 

^d  which  wiU  raise  a  presaxnption   of   death  from  hu  absence  tm- 
lieardfrom  for  lesa  than  seven  yeaxs  most  frequently  arise,  perhaps, 
frm  th«  perils  of  the  sea.     TlixiB,  it,  shortly  after  a  vessel  sails,  a 
'Violent  storm  arose,  the  deatli  of  tlie  captain  of  snch  vessel  may  be 
fttsemeU  to  have  occurred  daring  such  storm,  after  the  lapse  of  three 
7anii\tiiOfn\  any  Udings  from  sucli  vessel,  or  any  of  the  persons  then . 
&Wid*.  Oibibes  V.  Yineent,  11  Hieli.  323.    And  one  on  board  a  vessel 
sfider  loeh  eirenmstancea  is  pTesiuned  to  have  lost  his  life  at  the 
tiffl6  of  the  storm  in  wbich  the  vessel  is  presumed  to  have  gone  dowi» 
or  been  destroyed:  Iiamed  v.  Corley,  43  Miss.  688.    If  a  commander 
of  a  veflsel  and  his  crew  and  passengers  begin  a  voyage  at  sea  and 
neitker  the  vessel  nor  those  who  went  in  her  are  afterward  heard  of, 
the  presomption  arises,  after  the  utmost  limit  of  time  for  her  to  have 
eompleted  the  voyage  and   to   have  heard  from  all  the  commercial 
ports  of  the  world  if  she  had  arrived,  that  the  vessel  has  been  lost 
and  that  sll  on  hoard   of   her   have  perished.    The  presumption  of 
death  in  such  case  does  not  rest  npon  the  fact  alone  that  the  person 
IB  qaestion  has  been  absent  and  unheard  from  for  a  specific  length 
of  time,  but  also  upon  the  fact  that  the  vessel  has  not  been  heard 
from,  and  the  question  in  such  case  is  not  whether  it  is  not  possi- 
ble that  the  person  may  be  alive,  but  whether  the  circumstances 
do  not  present  so  strong   a  probability  of  his  death  that   a  court 
should  act  thereon.     Presumptions  founded  on  a  reasonable  proba*' 
hility  must  prevail  as  against  mere  possibilities,  otherwise  the  con* 
elusion  could  never  be  arrived  at,  that  a  man  was  dead  until  the 
natural  limit  of  human  life  had  been  reached:  Meritt  v.  Thompson,  li 
Hot.   &50;  and  to  the  same  effect,  Gerry  v.  Post,  13  How.  Pr.  118; 
King  V.  Paddock,  18  Johns.  141;  Oppenheim  v«  Wolf,  3  Sand.  Ch.  571.. 
If  a  person  takes  passage  on  a  vessel  and  is  shown  when  last  sees 
on  the  voyage  to  be  sick  and  despondent  and  leaning  out  through  a 
"shutter"  which  opens  on  the  water,  and  when  the  voyage  is  ended 
ineffectual  search  is  made  for  him^  while  his  belongings  are  found 
in  his  room,  and  he  was  not  seen  to  go  ashore  at  way  ports  and  could 
not  have  landed  unobserved,  the  facts  are  amply  sufficient  to  show 
that  he  was  brought  in  contact  with  a  specifio  peril  and  to  raise  the 
presomption  that  he  met  his  death  by  drowning  at  the  time  when  last 
seen:  Lancaster  v.  Washington  Life  Ins.  Co.,  62  Mo.  122. 

IV.    Long-continned  Absence. 

If  a  person  has  been  absent  from  his  home  for  a  long  time,  tho 
period  of  his  absence  exceeding  seven  years  without  his  having  been< 
heard  from  or  of,  and  nothing  appears  to  account  for  such  absence,. 
the  jury  may,  and  ought  to,  presume  his  death,  as  a  legal  presumption 
of  his  death  then  arises:  Bailey  v.  Bailey,  36  Mich.  181;  Matter  of 
Barr,  38  Misc.  Sep.  355,  77  N.  Y.  Supp.  935;  Matter  of  Sanford,  100 
App.  Div.  479;  Miller  v.  Beates,  3  Serg.  &  R.  490,  8  Am.  Dec.  658. 

The  absence  of  a  person  for  eight  years  without  being  seen  or  hear  A 
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-of  warrants  a  preaumption  of  hia  deathi  and  if  to  thia  is  added  tha 
proof  of  hia  frequent  deelarationa  of  an  intent  to  commit  snlcide^  the 
preanmption  is  strengthened,  and  warrants  the  conclusion  that  hia 
death  occurred  about  the  time  of  his  disappearance:  Sheldon  ▼.  Fer- 
ris, 45  Barb.  124.  If  one  is  absent  twenty  years  from  the  place  where 
jhe  and  all  of  hia  relatives  resided,  and  he  has  never  been  heard  from, 
thongh  inqnirj  has  been  made  for  him,  he  is  presumed  to  be  dead 
•0  that  letters  of  adaiiiaistratioa  on  his  estate  are  authorized:  Fer- 
cill  T.  Origsbj  (Tena.),  51  S.  W.  114.  If  a  husband  haa  been  absent 
from  hia  home  and  unheard  of  by  his  wife  for  seventeen  years,  he 
is  presumed  to  be  dead:  Garwood  y.  Hastings,  38  Cal.  216;  Osbom 
T.  Allen,  26-  N.  J.  Lw  38S.  And  if  he  has  been  absent  under  like 
•eireumstances  for  ten  7ear%  hia  wife  may  contract  a  valid  marriage 
with  another,  as  he  is  presumed  to  be  dead:  Estate  of  Harrington, 
140  GaL  244,  98  Am.  St.  Bep.  51,  73  Pac  1000.  The  continued  ab- 
sence, unheard  from,  and  nonappearance  of  depositors  at  a  bank  for 
twenty  years,  and  the  nondaimer  by  them  of  their  depositii,  are  cir- 
-cumstances  sufficient  to  raise  a  presumption  of  their  death:  Bank  of 
liOuiaviUe  v.  Board  of  Trustees,  83  Ky.  219.  If  an  unmarriM  man 
lias  been  absent  and  not  heard  from  for  more  than  twenty-five  years, 
it  may  be  presumed  that  he  died  seven  years  from  his  disappearance 
and  without  issue:  Chapman  v.  Kimball,  83  Me.  389,  22  Atl.  254; 
€hown  V.  McMaekin,  9  Lea,  601,  42  Am.  Bep.  680.  Such  an  unex- 
plained absence  of  forty-three  years  rebuts  the  presumption  of  a 
continuance  of  life  and  creates  a  presumption  that  the  man  is  dead 
and  that  he  left  no  issue  him  surviving:  McNulty  v.  Mitchell,  41  Misc. 
Bep.  293,  84  N.  Y.  Supp.  89.  In  Doe  ex  dem.  Hurdle  v.  Stoekley,  6 
Houst.  447,  it  was,  however,  held  that  if  a  married  man  and  his  fam- 
ily left  the  state  and  were  not  again  heard  of  for  fifty  years  by  any 
of  their  relatives  living  at  the  place  from  which  they  absented  them* 
aelves,  the  jury  cannot  be  instructed  to  presume  that  they  are  all 
dead  without  issue.  It  has  also  been  held  that  under  such  circum- 
stances it  is  proper  to  refuse  to  distribute  the  share  of  an  estate  be- 
queathed to  an  unmarried  man  who  has  been  absent  over  fifty  years 
without  being  heard  from,  on  the  presumption  that  he  died  without 
issue,  in  the  absence  of  satisfactory  proof  of  diligent  inquiry  at  the 
proper  place  to  ascertain  whether  he  is  dead  or  alive:  Dunn  v.  Travis, 
66  App.  Div.  317,  67  N.  Y.  Supp.  743;  aflirmed  Hornberger  v.  Miller, 
163  N.  Y.  578,  57  N.  £.  1112.  The  better  rule  is  in  accord  with  this 
iiolding,  namely,  that  some  inquiry  must  be  made  at  the  absentee's 
last  known  place  of  residence,  in  order  to  establish  the  presumption 
•of  his  death,  no  matter  how  long  his  absence  may  have  continued: 
Dworsky  v.  Arndtstein,  29  App.  Div.  274,  51  N.  Y.  Supp.  597.  But 
it  has  also  been  held  that  the  lapse  of  twenty-four  years,  though 
without  proof  of  inquiry  or  other  circumstances,  is  sufficient  to  war- 
rant the  presumption  of  the  death  of  a  person  of  whom  nothing  has 
l>een  heard  for  that  length  of  time:  Innis  v.  Campbell,  1  Bawle^  372, 
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^pnaunption  of  death  from  long-eontiiiiied  absence  is  not  an  im- 

jMntire  rale  of  \kw  -where  the  eirenmstanees  of  the  disappearance 
^enikof  a  diSerent  inference:  Winter  ▼.  Sopreme  Lodge  Knights  of 

i'ytluai^M  Mo.  App.  1,  09  S.  W.  €M2.  One's  absence  from  a  partien- 
fu  pliM  nus«a  BO  presomptioB  of  his  death,  no  matter  how  long 
jMk  tbienee  is  eovtineed  if  there  is  ne  evidence  that  he  ever  estab- 
liihcd  kis  resideiiee  there,  but  his  absence  from  his  established  home 
4r  Tttideaee  moat  he  proved,  and  that  no  intelligence  has  been  received 

«IUm  for  aeven  years  or  more:  Stinchfield  v.  Emerson,  52  He.  465, 

^  Am.  Bet.  524. 

V.    Sailors  and  Soldiers. 

If  a  eulor  departs  on  a  voyage  and  is  not  heard  from  thereafter 

Us  death  is  presumed  at  the  end  of  seven  years:  Godfrey  v.  Schmidt, 

Cheves  £q.  57.     A  seafaring  man  who  goes  to  sea  and  is  not  heard 

from  within  nine  years  is  presumed  to  be  dead:  Burleigh  v.  Mullen, 

^  Me.  423,  50  Atl.  47.    Or  if  a  sailor  goes  to  sea  and  is  not  heard 

from  for  fifteen  years,  the  presumption  arises  that  he  is  dead:  Lamed 

V.  Corley,  43  Miss.  688.     The  same  presumption  arises  if  a  sailor  is 

sbeent  unheard  from  for  twenty-three  years:  Sterrett  v.  Samuel,  108 

La.  Ann.  346,  32  South.  426;  Holmes  v.  Johnson,  42  Pa.  St.  159.    But 

it   ia   not  necessary  that  seven  years  or  any  speciiie  period  should 

^apee  to  lay  the  foundation  for  the  presumption  of  the  death  of  a 

sailoir  from  his  absence,  and  the  presumption  may  be  drawn  whenever 

the  facts  of  the  case  will  warrant  it.    Thus,  if  the  person  "whose 

death  is  in  question  went  to  sea,  and  nothing  has  been  heard  from  the 

veaael  in  which  he  left  or  of  those  who  went  in  her,  the  presumption, 

after  a  sufficient  length  of  time  has  ensued,  will  be  that  the  vessel 

vma  lost,  and  that  all  on  board  perished.    The  length  of  time  that 

amat  elapse  to  create  such  presumption  depends  npon  the  nature  of 

the  voyage  and  of  the  navigation,  and  a  court  or  a  jury  will  be  guided 

by  the  eircamstances  that  are  laid  before  them,  in  determining  whether 

INresumption  is  warrantable  or  nof :  Merritt  v.  Thompson,  1 

550.    In  saeh  cases  the  presumption  of  death  may  arise  in  a 

maek  afaorter  time  than  seven  years.    Thus,  if  it  takes  a  vessel  four 

moaths  ordinarily  to  make  the  voya^,  and  she  is  not  heard  from  in 

aeveateen  months  after  her  departure,  it  may  be  presumed  that  she 

is  loet  and  that  all  mi  board  of  her  have  perished:  Merritt  v.  Thomp- 

aon,  1  Hilt.  550. 

A  soldier  who,  after  jmning  the  army  goes  to  war,  and  never  returns 
nor  is  heard  of  afterward,  may  be  presumed  dead  after  twenty-five 
years:  Jamison  v.  Smith,  35  La.  Ann.  609. 

VI.    Sztreme  Old  Age. 

The  death  of  a  person  may  be  presumed  after  a  long  lapse  of  time, 
ss  where,  if  alive,  he  would  have  been  one  hundred  and  ^ty  years 
old.    Peisons,  however,   have  been   known  to  live  ninety  and   on^ 
hadred  years,  and  the  court  cannot  say  that  others  have  died   ■ 
Am.  BL  lUp.,  VoL   104r-14 
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an  earlier  age  without  some  evidence  on  the  subject:  Hammond  t* 
Inloes,  4  Md.  141. 

The  civil  law  presumes  a  person  to  be  living  at  the  age  of  on» 
hundred  years,  and  the  common  law  does  not  stop  much  short  of  this; 
Boe  ex  dem.  Watson  v.  Tindal,  24  Oa.  494.  Thus  under  the  civil  law^ 
the  death  of  an  absentee  who  is  less  than  one  hundred  years  old  i» 
never  presumed,  but  must  be  dearly  shown  as  a  fact:  Hayes  v.  Ber- 
wick, 2  Mart.  138,  5  Am.  Dec.  727;  Miller  v.  McElwee,  12  La.  Ann. 
476;  Martinez  v.  Succession  of  Yives,  32  La.  Ann.  305;  Willett  v, 
Andrews,  51  La.  Ann.  486,  25  South.  391.  The  death  of  a  person 
before  the  bringing  of  the  suit  may  be  presumed  when  it  would  be 
contrary  to  the  ordinary  course  of  nature,  through  lapse  of  time,  that 
he  should  be  living  at  that  time,  although  it  is  not  necessary  to  in- 
dulge any  presumption  of  the  period  when  death  occurred,  or  up  to 
which  time  life  endured:  Sprigg  v.  Moale,  28  Md.  497,  92  Am.  Dec* 
698.  Thus,  a  grantor  in  a  deed  will  be  presumed  to  be  dead  eighty 
years  after  its  acknowledgment  by  him:  Toung  v.  Shulenberg,  165 
N.  T.  385,  80  Am.  St.  Bep.  730,  59  N.  E.  135.  The  maker  of  a  power 
of  attorney,  though  aged,  is  presumed  to  have  been  alive  five  years 
later,  at  the  time  of  the  execution  of  a  deed  in  his  name  by  his 
attorney  in  fact  appointed  under  such:  Chicago  etc  B.  B.  Co.  v. 
Keegan,  185  lU.  70,  56  N.  E.  1088. 

vn.    Presumption  at  Time  Judgment  Benderod. 

In  the  case  of  a  judgment  rendered  by  a  court  of  a  justice  of  the 
peace  more  than  twenty-five  years  in  the  past,  in  the  absence  of 
proof  that  the  defendant  was  dead  at  the  time  that  the  suit  was 
brought  and  prosecuted  to  judgment,  the  presumption  is  that  the  de- 
fendant was  living  at  that  time,  and  not  that  he  was  dead:  Willis  v. 
Buddock  Cypress  Co.,  108  La.  255,  32  South.  386. 

Vm.    Surviyorabip. 

.a.  (Generally.— At  common  law  there  is  no  presumption  of  survivor- 
ship in  case  of  persons  who  perish  by  a  common  disaster,  and  in  the 
absence  of  evidence  from  which  survivorship  can  be  determined,  it 
will  be  presumed  for  the  purpose  of  settling  rights  to  property,  that 
all  persons,  of  whatever  age  or  sex,  perishing  in  a  common  disaster, 
die  at  the  same  time,  as  the  common  law  does  not,  under  any  cir- 
cumstances, even  in  the  case  where  two  or  more  perish  by  the  same 
calamity,  indulge  in  any  presumptions  of  survivorship  resting  upon 
considerations  of  age  or  sex:  Balder  v.  Middeke,  92  111.  App.  227; 
Middeke  v.  Balder,  198  HI.  590,  92  Am.  St.  Bep.  284,  64  N.  E.  1002, 
69  L.  B.  A.  653;  Bussell  v.  Hallett,  23  Kan.  276;  Johnson  v.  Merithew, 
80  Me.  Ill,  6  Am.  St.  Bep.  162,  13  Atl.  132;  Newell  v.  Nichols,  75 
N.  Y.  78,  31  Am.  Bep.  424;  Stinde  v.  Goodrich,  3  Bedf.  Surr.  87; 
Willbor's  Petition,  20  B.  I.  126,  78  Am.  St.  Bep.  842,  37  Atl.  634,  51 
li.  B.  A.  863;  Cook  v.  Caswell,  81  Tex.  678,  17  S.  W.  385.    Where  two 
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^enouperiali  by  the  same  disaster,  there  ia  do  preaumptioii  of  law 

m  to  BumvoTship,  in   the   absence  of  a  rule  preacribed  by  positive 

#tottitoi7  enactment:    Bobinson   v.   Gallier,  2  Woods,  178,  Fed.  Caa. 

yio,  11^1.    In  a  question  of   survivorship  arising  out  of  a  common 

^ilamity,  legal  presumption  founded  upon  the  circumstances  of  age, 

0se  or  physical  strength  do  not  generally  obtain  in  the  United  States. 

^Tbit  iB  a  doctrine  of  the  civil  law  which  has  not  been  adopted,  and 

^  been  given  no  sanction  in  our  system  of  jurisprudence:  Smith 

-e.Croom,  7  Fla.  81;  Coye  ▼.  Xieach,  8  Met.  371,  41  Am.  Dec.  518.    The 

-tfresomptions  of  law^  as  to  survivorship  as  between  persons  perishing 

in  the  same  disaster  "which  have  become  the  mie  of  the  civil  law, 

IsiTe  been  adopted  by  the  Civil  Code  of  Louisiana  and  by  the  Code 

«f  Gi^  Procedure  of   California,  section  1963,  subdivision  40;  but 

fBeh  presumptions  apply  only  in  the  absence  of  circumstances  of  the 

fact,  and  when  persons  are  respectively  entitled  to  inherit  from  one 

aaoiher:  Bobinson  v.   Qallier,  2  Woods,  178,  Fed.  Gas.  No.  11,951. 

Andy  generally  spealungy  where  several  lives  are  lost  in  the  same 

disasteTy  there  is  no  presnmption  from  age  or  sex  that  either  survived 

the  other,  and  the  fact  of  survivorship  must  be  proved  by  the  person 

asserting  it:  Johnson  v.  Merithew,  80  Me.  Ill,  6  Am.  St.  Bep.  162,  13 

AtiL  132;  Supreme  Council  of  Boyal  Arcanium  v.  Kacer,  96  Mo.  App. 

83^  69  a  W.  671,  169  Mo.  301,  92  Am.  St.  Bep.  301,  69  S.  W.  370,  59 

Ik  Hs.  A.  653.    He  who  claims  a  right  by  virtue  of  survivorship  must 

prorve  the  fact  of  the  survival  of  him  through  whom  he  claims,  and 

failing  in  this,  the  property  or  fund  remains  vested  as  it  was  before 

the  calamity:  Middehe  v.  Balder,  198  HI.  590,  98  Am.  St.  Bep.  284, 

M  K.  E.  1002,  59  L.  B.  A.  653;  United  States  Casualty  Co.  v.  Kacer, 

160  Ko.  301,  92  Am.  St.  Bep.  641,  69  S.  W.  370,  58  L.  B.  A.  436. 

Disparity  of  age  may  be  considered  in  determining  the  question  of 

Borvivorship  as  between  an  adult  and  an  infant,  or  a  person  well 

atriehen  in  years:  Cuye  v.  Leach,  8  Met.  371,  41  Am.  Dec.  518.    And 

if  several  persons  grown  and  infant  perish  in  a  fire,  the  probable 

origin  thereof  and  the  location  of  the  bodies  when  found  may  be 

eonsidered  as  an  aid  in  determining  the  question  of  survivorship: 

Wm  of  Ehle,  73  Wis.  445,  41  N.  W.  627.    And  the  fact  of  such  sur- 

'viYorship  does  not  require  any  higher  degree  of  proof  than  any  other 

faet  in  a  eivil  ease:  Bobinson  v.  Gallier,  2  Woods,  178  Fed.  Cas.  No. 

11,»5L 

h.    Husband  and  Wife.— It  is  a  general  rule  that  if  husband  and 

wife  are  shown  to  have  perished  in  the  same  casualty,  nothing  appear- 

lag  to  the  contrary,  there  is  no  presumption  of  survivorship,  but  it 

ii  presumed  that  hoth  died  at  the  same  moment:  Kansas  Pacific  By. 

Co,  V.  Miller,  2  Colo.  445;  Balder  v.  Middeke,  92  HI.  App.  227;  Mid- 

dmke  V.  Balder,  198  HL  590,  92  Am.  St.  Bep.  284,  64  N.  £.  1002,  59 

^  B.  A.  653;  Faller  v.  Linzee,  135  Mass.  468.    If  husband  and  wifo 

4ie  to^eth^  on  the  same  night  from  an  escape  of  gas  in  their  rooir 

^We  isL  in  th«  absence  of  evidence  upon  the  point,  no  presumptio 
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that  one  eurvived  the  other:  Southwell  ▼.  Gray,  35  Misc.  Bep.  740, 

72  N.  Y.  Bupp.  342.  And  in  such  ease  where  a  benefit  certificate  of 
insurance  provides  that  it  shall  be  paid  to  the  heirs  of  the  deceased 
member,  in  case  the  named  beneficiary  dies  before  the  insured,  and 
the  wife  of  the  member  is  named  as  beneficiary,  the  benefits  must  go 
to  the  heirs  of  the  deceased  member,  and  not  to  the  heirs  of  his 
wife:  Hiddeke  ▼.  Dalder,  198  IlL  590,  92  Am.  St.  Bep.  284,  64  N.  E. 
1002,  59  L.  B.  A.  653;  SouthweU  y.  Gray,  35  Misc.  Bep.  740,  72  N.  Y. 
Supp.  342.    A  different  conclusion  was  reached  in  Cournan  v.  Boger^ 

73  Md.  403,  21  Atl.  64,  10  L.  B.  A.  550,  where  it  was  held  that  there 
was  no  presumption  of  surviyorship,  but  that  in.  the  absence  of  com- 
petent and  sufUcient  evidence  to  show  that  the  wife,  the  nominated 
beneficiary,  died  before  her  husband,  her  legal  representatives  were 
entitled  to  the  fund. 

If  both  husband  and  wife  perish  In  the  same  calamity,  no  presump- 
tion of  survivorship  of  the  wife  arises  from  the  fact  that  aa  order 
of  the  probate  court  granting  letters  of  administration  upon  her  estate 
recites  that  she  was  the  surviving  wife  of  her  husband,  and  in  a  pro- 
ceeding by  her  administrator  to  set  aside  the  probate  of  her  husband's 
will,  it  is  error  to  refuse  evidence  aliunde  upon  the  question  of  sur- 
vivorship: Sanders  v.  Simcich,  65  Cal.  50,  2  Pac.  741;  but  under  sub- 
division 40  of  section  1963  of  the  Civil  Code  of  California,  a  presump- 
tion of  survivorship  arises  where  two  persons  perish  in  the  same 
calamity  from  the  probabilities  resulting  from  strength,  age  and  sex 
of  the  victims,  and  it  results  that  if  husband  and  wife  perish  in  the 
same  calamity,  and  there  is  nothing  to  show  which  expired  first,  and 
both  are  between  the  ages  of  fifteen  and  sixty,  the  husband  is  pre- 
sumed to  have  been  the  survivor:  Hollister  v.  Cordero,  76  Cal.  649, 18 
Pac  855.  It  has  also  been  held  by  an  inferior  court  in  New  York 
that  if  husband  and  wife  perish  together  at  sea,  and  there  is  no  evi- 
dence to  authorize  a  different  conclusion,  it  will  be  presumed  that  the 
husband  survived  the  wife:  Moehring  y.  Mitchell,  1  Barb.  Ch.  2Mb 

c  Parent  and  Ohild»  or  Other  Balatiyep.— If  a  mother  and  her 
infant  son  perish  in  a  common  eatastrophy,  and  there  is  uo  positive 
evidence  as  to  which  perished  first,  there  is  no  presumption  d  sur- 
vivorship, but  it  will  be  presumed  that  both  perished  at  the  same 
time:  Stiude  v.  Goodrich,  3  Bedf.  Surr.  87.  The  same  presumption 
prevails  as  to  mother  and  child,  regardless  of  age  or  the  sex  of  the 
child:  Moehring  y.  Mitchell,  1  Barb.  Ch.  264;  Bussell  y.  Hallett,  23 
Kan.  276;  Cook  v.  Caswell,  81  Tex.  678,  17  S.  W.  385.  In  case  of  a 
mother,  aged  sixty-nine  years,  her  son  in  law,  aged  forty-five,  and  his 
two  children,  aged  respectively  ten  and  seven  years  of  age,  who  all 
erished  in  the  same  shipwreck,  there  is  no  presumption  of  survivi^ 
Newell  v.  Nichols,  75  N.  Y.  78,  31  Am.  Bep.  424;  and  if  three 
perish  in  the  same  calamity,  no  fact  or  circumstance  appearing 
bich  it  may  be  inferred  that  either  survived  the  other,  the 
it  succession  to  their  estate  are  to  be  determined  as  if  death 
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oeenrred  to  all  mt  tbe  same  moment  z  Petition  of  WiUbor,  20  B.  T.  120^ 
n  As.  St  Bep.  M2,  37  Atl.   634,  51  I^.  B.  A.  863.    No  presumption 
d  nniroTBhip  exists   as    bet^ween    a  father,  seventy  years  of  age, 
ud  kit  daughter,  tbirty-tliree   years  of  age,  each  of  whom  perished 
h  the  ame  disaster.     In  tlie  a'bsenee  of  all  evidence  of  snryiyorship 
ii  nek  ease,  the  presumption,  is   that  the  death  of  each  occurred  at 
Ue  ame  instant:  Coye  ▼.  X.eaeli,  8  Met.  371,  41  Am.  Dec.  518.    This 
it  the  nile  at  eommon  la^vr  iTk  'tl&e  absence  of  express  statute  to  the 
eoBtnrj,  but  in  Ltonisiana,  -wliere  the  civil  law  prevails,  there  is  no 
precumption  as   to    simultaneonsneas  of  death.    Hence  if  a  mother 
iiftj-two  years  of  age  and  'her  dlanghter  aged  thirty-five  years  perish 
ia  the  same  ealaniityy  tbe  latter  is  presumed  to  have  been  the  sur« 
mor:  Succession  of  Lianglea,  105  Lia.  S9,  29  South.  739.    A  presump- 
tioi  of  Burvivorsbip  may   arise  from  facts  in  evidence.    Thus,  if  a 
MB  sf  affectionate  disposition  and  in  the  habit  of  writing  frequently 
Co  hii  parents  has  not  been  beard  from  for  nearly  seven  years  prior 
It  the  death  of  his  father,  and  was  that  long  ago  very  ill  with  eon- 
tumption,  it  will  be  presumed  that  his  father  outlived  him:  Leaeh  v. 
Ball,  96  Iowa,  eil,  M  K.  ^W.  790.    If  a  father  and  his  son  both  dis- 
appear and  are  unheard  of  for  seven  years,  the  presumption  is  that 
both  are  dead,  but  there  is  no  presumption  that  the  father  survived 
the  son  from  the  mere  fact  that  he  was  seen  or  heard  of  later  than 
tbe  son  when  both  have   not  been  seen  or  hsard  of  for  more  than 
isven  years,  and  in  sncb   ease  property  in  which  the  father  has  a 
bis  estate  and  the  son  a  -vested  remainder,  but  which  would  go  to 
the  father  if  he  aunrived  bis  son,  must  be  diatribnted  as  the  proper^ 
•f  the  son:  Behaak  t.  Griffin,  S4  Md.  557,  86  Atl.  443. 


CHICAQO   AND  JOLIBT  ELECTRIC  BAILWAY  COM- 
PANY T.  SPENCE. 

[218  m.  220,  72  N.  E.  798.T 

BAKAiOOM  f «r  Ferseoat  ]l|^BT--.Bvldnios  of  Buaiiig  Oqpast^ 
Im  allowing  damages  for  pet  sons!  injury  impairing  ability  to  work, 
tlM  proper  inquiry  is  the  comparative  capacity  of  the  plaintiff  to  earn 
aaoaey  at  the  time  of,  and  after  he  had  received  the  injury,     (p.  215.) 

BAMAOHB  for  Personal  InJiiry'BTldoneo  of  Bamiag  Oapaetty. 
Im  satiBiating  damageo  for  personal  injury  impairing  ability  to  labor, 
erideaeo  of  a  largo  salary  received  by  the  plaintiff  at  a  remote  period 
before  ho  received  the  injury,  and  in  a  different  employment,  is  incom- 
petent to  ahow  his  earning  capacity  at  the  time  of  the  injury,  (p. 
S15.> 

BVn>EKCB.~Z-Ba7  Photographs  or  Sdagraphs  made  by  an 

expert  who  testifies  that  he  is  regularly  engaged  in  taking  such  photo^ 

l^rmpho  for  physicians,  that  he  took  the  negatives  and  developed  tbe 
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seiagraphB  in  question,  and  that  they  are  an  accurate  and    correct 
representation,  are  admissible  in  evidence,     (p.  217.) 

TBIAIfc^X-Bay  Photographs  or  Sciagraphs  admitted  in  eri^ 
dence  may  be  taken  bj  the  jury  to  the  jury-room  upon  retirement  to 
deliberate  upon  a  yerdict.     (p.  217.) 

£.  Meers^  for  the  appellant. 

Eddy,  Haley  &  Wetten  and  J.  L.  O'Donndl,  for  the  appellea 

**>  BOGGS,  J.  An  electric  car  propelled  by  the  appellant 
railway  company  on  which  the  appellee  was  riding  as  a  passen- 
ger collided  with  another  of  appellant's  cars  and  appellee  was 
**^  injured  thereby.  He  instituted  an  action  on  the  case  in  the 
circuit  court  of  Will  county,  and  on  a  hearing  before  the  court 
and  a  jury  was  awarded  judgment  in  the  sum  of  fourteen  thou* 
sand  dollars.  This  judgment  has  been  aflBrmed  by  the  appel- 
late court  for  the  second  district^  and  the  record  is  before  us  on. 
the  further  appeal  of  the  company. 

The  collision  occurred  on  the  twenty-eighth  day  of  March, 
1902.  The  appellee  at  that  time  was  in  the  employ  of  the  Inter- 
Ocean  Construction  Company  as  a  time^keeper  and  inspector 
of  polos  for  electric  wires,  at  a  salary  of  one  hundred  and  twenty- 
five  dollars  per  month.  It  was  insisted  before  the  jury  that  be- 
cause of  the  injury  received  during  the  collision  of  the  cars  the 
appellee  had  become  permanently  disabled  to  labor  or  engage 
in  the  active  pursuits  of  life.  Damages  were  sought  for  such 
alleged  loss  of  capacity  to  earn  money  in  the  future.  As  be- 
ing proper  for  the  consideration  of  the  jury  in  arriving  at  » 
conclusion  as  to  the  pecuniary  loss  whijch  would  be  inflicted  on 
appellee  by  reason  of  his  injuries  and  disabilities,  the  appellee 
was  permitted  to  prove,  without  objection,  that  at  the  time  of 
the  collision  he  was  employed  as  time-keeper  and  inspector  for 
the  construction  company  and  was  receiving  wages  at  the  rate 
of  one  hundred  and  twenty-five  dollars  per  month;  that  he  had 
been  so  engaged  since  January,  1902 — about  three  months  before 
he  was  injured;  that  for  the  period  of  six  months  immediately 
preceding  he  was  in  the  employ  of  the  Sanitary  District  of  Chi- 
cago at  the  controlling  works  at  Lockport,  at  a  salary  of  one 
hundred  and  fifty  dollars  per  month;  that  inmiediately  prior 
thereto  he  was  engaged,  for  about  one  month,  in  putting  in 
abutments  for  the  Joliet  Bridge  Company,  at  a  salary  of  one 
hundred  and  twenty-five  dollars  per  month,  and  that  during  the 
period  of  three  months  immediately  preceding  said  last  employ- 
he  was  engaged  in  putting  in  concrete  work  for  water 
^s  of    an  electric    light  company,  at    one    hundred    and 
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trenfy-fiTe  dollars  per  month  and  board,  and  that  for  the  pre- 
ceding term  of  two  years  he  had  worked  for  the  sanitary  dis- 
trict inspectiiig  bridges  and  building  abutments  and  piers,  at  one 
Irandred  dollars  per  month,  and  that  for  some  five  or  six  months 
<till  prior  thereto  ^^^^  he  was  superintendent  of   a  quarry   in 
TeaonesBee,  at  a  salary  of  one  hundred  dollars  per  month.    Over 
tiie  objectiofn  of   the   appellant  company  the  appellee  was  al- 
lowed to  prove  that  he  was  superintendent  of  the  Western  Stone 
Company  from  1892  and  1893,  at  an  annual  salary  of  two  thou- 
sand five  hundred  dollars,  and  that  he  remained  in  that  position 
until  1897,  at  a  salary  of  two  thousand  one  hundred  dollars  or 
two  thousand  two  hundred  and  fifty  dollars  per  annum.    Ap- 
pellee was  injured  in  1902.    His  employment  as  superintendent 
of  the  Western  Stone  Company  at  two  thousand  five  hundred 
dollars,  in  1892,  was  ten  years  before  he  was  injured,  and  the 
salary  of  two  thousand  two  hundred  and  fifty  dollars  received 
by  him  as  such  superintendent^  when  his  employment  in  that 
poeiiion  terminated,  was   for   services  rendered  in   1897 — ^five 
years  before  he  was  injured. 

The  proper  inquiry  was  the  comparative  capacity  of  the 
appellee  to  earn  money  at  the  time  of  and  after  he  had  re- 
ceiTed  the  injury.  He  was  at  the  time  of  the  collision  of  the 
age  of  fifty-three  years.  The  salary  that  he  had  enjoyed  when 
superintendent  of  the  stone  company,  beginning  ten  years  be- 
fore and  ending  more  than  five  years  before  the  date  of  the  in- 
jury, ought  not  we  think  have  been  allowed  to  be  proven.  It 
was  remote  in  point  of  time,  and  the  employment  was  different 
in  its  nature  from  that  in  which  he  was  engaged  when  injured 
or  had  been  ^a^gaged  in  for  some  five  years  before.  He  was  a 
younger  man  and  more  capable  then,  and  had  either  abandoned 
the  position  of  superintendent  or  had  been  supplanted  by  another. 
TTbe  salaiy  he  received  from  the  stone  company  as  superintend- 
ent from  1892  to  1897  was  dependent  on  too  many  independent 
and  collateral  circumstances  to  give  the  jury  any  correct  in* 
formation  as  to  the  value  of  Ms  earning  power  or  capacity  at  the 
time  he  received  the  injuries  which,  as  he  claimed,  deprived 
Idm  ot  the  capacity  to  work  or  earn  money :  West  Chicago  Street 
R.  B.  Co.  r.  Maday,  188  111.  308,  58  N.  B.  933.  As  such  super- 
intendfflt  he  received  very  much  larger  compensation  per  an- 
nmn  than  when  he  was  injured,  or  at  any  time  during  the 
period  ot  time  immediately  prior  thereto,  while  the  circum- 
^ces  were  such  as  to  indicate  with  reasonable  certainty  the 
extent  of  his  ability  to  command  wages  and  to  earn  money 
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The  purpose  of  making  known  to  the  jury  what  salary  he 
had  received  from  the  stone  company  in  years  past  was  to 
enhance  the  damages  to  be  awarded  him  for  the  loss  or  di* 
minntion  of  his  earning  capacity  for  the  future.  It  no  doubt 
had  that  efFect^  and  contr]J[>uted  to  the  conclusion  reached  by 
the  jury  that  the  appellee  was  ^ititled  to  receive  the  large 
amount  specified  in  the  verdict  The  evidence  was  incompetent 
and  prejudicial. 

In  West  Chicago  Street  B.  S.  Co.  y.  Maday,  188  HI.  308,  58 
N.  E.  933  we  held  that  the  appellee,  who  was  keeping  a  coffee 
and  tea  store  when  injured  and  had  been  so  engaged  for  five 
years,  could  not  properly  prove  the  amount  of  wages  he  had  re* 
ceived  when  engaged  as  a  worker  in  wood  prior  to  the  time 
when  he  engaged  in  selling  coffees  and  teas,  for  the  reason  that 
he  had  abandoned  the  business  of  working  in  wood  five  years 
before  he  was  injured,  and  for  the   further   reason  that   the 
testimony  was  too  remote  and  involved   consideration   of   too 
many  independait  and  collateral  circumstances  to  give  the  jury 
any  correct  information  as  to  his  earning  power  at  the  time  of 
the  injury.    We  declined,   however,  to   reverse   tiiat   cas^  al- 
though the  evidence  was  incompetent,  for  the  reason  the  amount 
shown  to  have  been  earned  by  appellee  as  a  wood  worker  waa 
<mly  daily  wages  of  two  dollars  or  two  dollars  and  twenty-five 
cents  per  day,  and  that  it  was  plain,  from  the  competent  facts 
proven  in  the  case  bearing  on  his  capacity  to  earn  money  at 
the  time  that  he  received  the  injury,  that  the  incompetent  evi- 
dence had  not  enhanced  tiie  award  of  damages.    In  the  case 
at  bar  the  evidence  was  incompetent,  and  it  is  manifest  that  the 
damages  wei«e  enhanced  thereby,  to  what  extent  we  cannot  de- 
termine. 

As  the  case  may  be  again  heard  it  is  necessary  we  should 
consider  the  insistence  that  the  court  erred  in  permitting  the 
introduction  in  evidence  of  a  sciagraph,  or  X-ray  photograph, 
of  a  portion  of  the  chest  and  body  of  the  appellee.  The  scia- 
graph was  made  by  an  expert,  who  testified  he  was  ■•*  an  X-ray 
expert  and  was  regularly  engaged  in  taking  such  photographs 
for  physicians;  that  he  took  the  negative  from  which  the  photo* 
graph  was  developed  and  that  he  developed  the  photograph,  and 
that  it  was  an  accurate  and  correct  representation,  etc.  It  waa 
intended  to  show  by  the  sciagraph  that  appellee's  heart  had 
been  displaced ;  that  the  walls  of  that  organ  had  become  thick 
and  that  an  abnormally  heavy  tissue  had  formed  on  the  walls 
of  his  heart    The  testimony  of  the  X-ray  expert  who  had  takea 
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the  Kiagiapli  tended  to  show  the  pictnie  correcflj  Tepresented 
file  OQikdition  of  the  beart  of  the  appellee.     Photographs  taken 
ijttyt  X-ray  proceaa  are  admissible  in  evidence  after  propor  pre- 
limmcry  proof  of  thear  Gorrectiiess  and  aocaracy  has  been  pro-^ 
dneed:  22  Am.  &  Eng.  Sncy.  of  Law,  2d  ed.,  755.    We  think 
the  testunony  of  fbi»  X-ray  expert  who  made  the  sciagrapb 
WM  snfficioit  to  jtistify  the  court  m  ruling  that  the  pictiure 
fhoald  be  admitted  in  proof.    Subsequentlyy  when  the  appel- 
lant was  introducing    testimony  in  chief,   another   X-ray  ex- 
pert was  produced  in  its  behalf.    This  witness  gave  testimony 
trnding  to  show  that  the   sciagraph   had   not  been   properly 
taken,  and  expressed  the  opinion  that  the  picture  was  of  lit> 
He  or  no  Talue  as  a  representation  of  the  heart  and  other  por- 
tions of  the  body  of  the  appellee.    Bnt  the  court  was  not  asked 
to  exclude  the  picture  because  of  this  adverse  critieiffln,  nor  do 
we  think  the  motion  to  exclude  should  have  been  granted  had  it 
been  interposed. 

It  was  not  error  to  allow  the  jury  to  take  the  sciagraph 
with  them  when  they  retired  to  consider  of  their  verdict.    Para- 
graph 56  of  the  practice  act  (3  Starr  &  Curtis'  Statutes  of  1896,, 
110,  p.  3054)  authorizes  ''papers  read  in  evidence,  other  than 
depositions,  may  be  carried  from  the  bar  by  the  jury/'    'Taper» 
in  evidence"  clearly  embrace  photographs  or  sciagraphs  offered 
and  received  in  evidence.    One  of  the  definitions  of  the  word 
•'read**  given  by  Mr.  Webster  is,  "to  discover  or  understand  by 
characters,  marks,  features,  etc;  to  gather  the  meaning  of  by 
inapection;  to  learn  by  '^  observation.*    Photographs  or  scia- 
graphs jnroduced  ia  evidence  on  a  trisl  before  a  jury  are,  within 
fbm  definition,  ''read*'  in  evideneSy  and  may  be  taken  by  the 
jury  on  their  retirement  to  consider  and  determine  Hbe  cause: 

12  Ency.  of  PL  ft  Pr.  591,  592;  Barker  v.  Perry,  6T  Iowa,  146^ 

25  H.  W.  106. 
For  tiie  reason  stated  the  judgment  must  be  and  is  re- 

tened,  and  the  cause  will  be  mnanded  to  the  circuit  court 

for  sncfa  other  and  farther  proceeding  as  to  law  and  justice 

ihaD  appertain. 

fitt  I'Raf  PidureB  are  admisnUe  in  evidence  in  acikm  for  per* 

Maal  iajariea,  to  show  ike  internal  condition  of  an  injured  member, 

«o  CStv  of  Geneva  ▼.  Burnett,  65  Neb.  464,  101  Am.  St.  Bep.  628; 

Jk  Forie  v.  New  Tork  ete.  B.  B.  Co^  178  Mem.  50,  86  Am.  St.  Bep. 

4H'  moU  to  BaoatiAa  ▼-  Yoong^  75  Am.  St.  Bep.  474. 
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CHICAGO  CITY  BAILWAY  COMPANY  y.  SAXBY. 

[213  lU.  274,  72  N.  E.  755.] 

DAICAOES  for  PerBonal  Injury— Means  Employed  to  Sffeet 
•Cnre.— If  an  injured  person  uses  ordinary  eare  in  seleeting  a  physician 
and  in  the  employment  of  other  means  to  effect  a  cure,  the  law  re- 
gards an  injury  resulting  from  the  mistake  of  the  physician,  or  from 
a  failnre  of  the  means  employed  to  effect  a  cure,  as  a  part  of  the 
immediate  and  direct  damages  which  naturally  flow  from  the  original 
injury,     (p.  220.) 

DAICAOES  for  Personal  b Jury— Organic  Disease,  Developed 
by  Injury.-- Although  an  injured  person  has  an  organic  tendency  to 
disease,  which  is  deyeloped  by  the  injury,  or  by  the  treatment  em- 
ployed by  an  ordinarily  skillful  physician  employed  to  cure  the  in- 
jury, this  does  not  necessarily  show  that  the  diseased  condition  is  not 
41  direct  damage  naturally  flowing  from  the  injury,    (p.  222.) 

DAICAOES  for  Peraoaal  Injury—Disease  Oansed  by  Nei^igenea^ 
If  a  personal  injury  negligently  inflicted  causes  or  devdops  a  latent 
tendency  to  disease,  aggravates  a  prior  disease,  or  leads  in  immediate 
sequence  to  disease,  the  defendant  must  respond  in.  damages  for  such 
part  of  the  diseased  condition  as  his  negligence  has  caused,  and  if 
there  can  be  no  apportionment,  or  if  it  cannot  be  said  that  the  dis- 
ease would  have  existed  apart  from  the  injury  then  defendant  is  rs- 
iq>onsible  for  the  diseased  condition,     (p.  223.) 

W.  J.  Hynes,  W.  J.  Ferry  and  M.  B.  Starring,  for  the  appd- 
3ani 

B.  B.  Davis  and  Walker  &  Williams,  for  the  appellee. 

•"^  HAND,  J.  At  the  close  of  the  plaintiflPs  evidence,  and 
again  at  the  close  of  all  the  evidence,  the  defendant  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  in  its  favor; 
which  the  court  declined  to  do,  and  the  action  of  the  court  in 
that  regard  has  been  assigned  as  error. 

On  the  evening  of  August  16,  1899,  appellee  was  a  pas- 
senger upon  one  of  appellant's  cars  going  south  upon  Indiana 
avenue,  in  the  city  of  Chicago.  The  evidence  introduced  on  her 
behalf  tended  to  show  that  as  the  car  approached  Forty-fifth 
-street  she  signaled  the  conductor  to  stop  the  car  at  that  street; 
that  the  car  stopped  at  the  intersection  of  Indiana  avenue  and 
Forty-fifth  street;  that  she  started  to  leave  the  car,  but  before 
she  had  time  to  alight  upon  the  ground,  and  while  she  stood 
upon  the  running-board  upon  the  west  side  of  the  car,  the  car 
was  suddenly  started  without  warning  to  her  and  she  was  vio- 
"  tly  thrown  from  the  car  upon  the  street,  where  she  struck 
u  her  left  side  and  was  injured.  At  the  time  of  the  accident 
Gippellee  was  sixty  years  of  age  and  was  in  good  healtL 
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Jmm  the  time  of  the  iniiiry  to  the  date  of  the  trial,  which  oo- 
<nn«d  more  than  two  years  after  the  accident,  she  had  left  her 
room  bat  once,  and  at  the  time  of  the  trial  was  nnable  to  sit  up 
to  a  portion  of  the  time  or  to  walk ;  that  the  injury  was  to  her 
ieft  leg;  that  the  neck  of  the  femur  hone  of  that  1%  was  frac- 
tured, and  tuberculoeiB  had  developed  in  the  left  knee,  and  the 
bee  joint  of  that  leg  had  become  ankylosed. 

The  main  contention  of  the  appellant  is  that  the  diseased 
eondition  of  the  knee  was  canaed  by  the  leg  being  improperly 
^^  treated  hy  the  phyBicians  employed  by  the  appellee  by  plac- 
ing thereon  aplints    and    plaster   casts   and   attaching  to  the 
foot  pulleys  and  weights,   and  that  tuberculosis,  which,  it  is 
daimed,  was  organic  with  her,  by  reason   of   such  imperfect 
trealment  was  developed  in  the  knee,  and  it  is  urged  that  by 
leaaon  of  those  facts  the  diseased  condition  of  the  knee  was 
not  &e  natural  and  ordinary  consequence  of  the  injury  re- 
eeived  hy  appellee  at  the  time  she  fell  upon  the  street,  and  that 
die  ought  not  to  he  permitted  to  recover  damages  from  the  ap- 
pellant for  the  conditions  which  were  shown  to  exist  in  the  knee. 
The  appellee,  immediately  after  the  injury,  was  carried  to  her 
apartment  and  was  treated  by  Drs.  Freund  and  Famum,  and 
Dia.  Fenger  and   Andrews   were  called  in   consultation — ^Dr. 
Freund  was  called  within  a  few  minutes  after  the  accident — all 
of  whom  were  physicians  practicing  their  profession  in  the  city 
of  Chicago.    She  was  also  cared  for  by  a  trained  nurse  during 
the  first  eighteen  months   succeeding  her   injury,  and  at  the 
time  of  the  trial  had  in  her  employ  a  young  woman  who  had 
devoted  her  entire  time  to  her  care  since  the  trained  nurse  left 
her  employ.    Drs.  Halsteadand   Findley,   also  physicians   in 
practice  in  the  city  of  Chicago,  were  called  as  experts  and  ap- 
proved the  treatmoit  applied  to  the  appellee  by  her  attending 
fkhysicians. 

It  was  the  dutjr  of  the  appellee  to  use  reasonable  care  to 
effect  a  speedy  and  complete  cure   of    the  injury  which    she 
sustained  by  being  thrown  upon  the   street   from   appellant's 
car^  and  to  that  end  she  was  required   to  exercise  reasonable 
care  io  employ  physicians  of    ordinary  skill  and    experience 
to  treat  her  and  other  means  to  effect  a  cure  of  her  injuries. 
She  was  not,  however,  required  to  employ  the  highest  medi- 
cal ff^ill  which  might  be  found.    All  the  law  required  was  that 
she  exerciBe  Buch    prudence  as  men   and  women  of   ordinary 
iudnneni,  under  like  circumstances,  would  exercise  in  the  choice 
af  Syrician*  and    the  means  to  be  used  to  effect  a  recover: 
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She  was  not  tn  infinrer,  botmd  to  act  at  her  peril,  and  if  Bht 
exerciaed  reagonable  care  in  aelecting  her  physidaBs  ^^^  and  in 
the  employ  of  other  means  tor  her  recovery,  if  her  phyBiciaB» 
made  a  mistake  in  the  treatment  applied  by  them  to  her  or  the 
means  employed  failed  to  effect  a  cure,  then  she  may  reeover 
for  the  entire  injuiy  which  she  has  sustained,  as  the  law  (if  the 
injured  person  uses  ordinary  care  in  selecting  a  physician  and 
in  the  employment  of  other  means  to  effect  a  cure)  regards  an 
injury  resulting  from  the  mistake  of  a  physician  or  from  a  fail- 
ure of  the  means  employed  to  effect  a  cure  as  a  part  of  the 
immediate  and  direct  damages  which  naturally  flow  from  the 
injury. 

In  Pullman  Palace  Car  Co.  v.  Bluhm,  109  111.  80,  50  Am. 
Bep.  601,  which  was  a  personal  injury  case,  the  court  permitted 
the  plaintiff  to  prove  that  the  bones  of  his  arm  which  were 
broken  had  not  healed  but  that  the  same  had  formed  a  false 
joint  On  page  25  (109  lU.,  50  Am.  Bep.  603),  the  court  said: 
^f  appellee  exercised  ordinary  care  to  keep  the  parts  together 
and  used  ordinary  care  in  the  selection  of  surgeons  and  doc* 
tors  and  nurses,  if  needed,  and  employed  those  of  ordinary 
skill  and  care  in  their  profession,  and  still,  by  some  unskillful 
or  negligent  act  of  such  nurses  or  doctors  or  surgeons,  the  parts 
became  separated  and  the  false  jomt  was  the  result,  appellant 
if  responsible  for  the  breaking  of  the  arm,  ought  to  answer  for 
the  injury  in  the  false  joint  The  appellee,  when  injured,  was 
bound  by  law  to  use  ordinary  care  to  render  the  injury  no  gieater 
than  necessary.  It  was  therefore  his  duty  to  employ  sudi  sur* 
geons  and  nurses  as  ordinary  prudence  in  his  situation  re* 
quired,  and  to  use  ordinary  judgment  and  care  in  doing  so, 
and  to  select  only  such  as  were  ot  at  least  ordinary  skill  and 
care  in  their  profession.  But  tiie  law  does  not  mi^  him  an 
insurer,  in  such  case,  that  such  surgeons  or  doctors  or  nurses 
will  be  guilty  of  no  negligence,  error  in  judgment  or  want 
of  care.  The  liability  to  mistakes  in  curing  is  incident  to  a 
broken  arm,  and  where  such  mistakes  occur  (the  injured 
party  using  ordinary  care),  the  injury  resulting  from  such 
mistakes  is  properly  regarded  as  part  of  the  immediate  and 
direct  damages  resulting  from  the  breaking  of  the  arm." 

^^  In  Collins  v.  City  of  Council  Bluffs,  32  Iowa,  324,  829^ 
7  Am.  Bep.  200,  the  court  instructed  the  jury,  if  in  the  sdectioa 
of  a  physician  and  in  the  use  of  other  means  for  effecting  a 
CUI&  the  plaintiff  used  reasonable  and  ordinary  care,  her  dam- 
Id  not  be  diminished,   notwithstanding  her  suffering 
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migfat  have  been  alleTiated  and  her  condition  improved.  The 
•GOiirty  in  discussing  this  instruction^  said:  ^^This  instruction 
unquestionably  announces  a  correct  rule.  All  that  the  law  re- 
•quired  of  plaintiff  was  the  exercise  of  her  judgment  and  the 
<»re  which  men  of  ordinary  prudence^  under  like  circum- 
stances,  would  exercise  in  the  choice  of  physicians  and  the 
means  to  be  used  to  effect  heir  recovery.  She  was  not  re- 
quired to  employ  the  best  surgical  skill  and  the  means  best 
adapted  to  heal  her  injuries.  These  may  not  have  been 
within  her  reach;  and  while  she  may  have  possessed  prudence^ 
«nd  reason  even,  in  the  highest  degree  possessed  by  men  who 
are  unlearned  in  medicine  and  surgery,  she  still  may  have  been 
unable  to  choose  the  best  means  for  her  recovery.  But  she  was 
xequixed  to  exercise  only  the  judgment  and  care  which  men  and 
women  in  her  condition  are  ordinarily  capable  of  exercising. 
Thia  is  the  purpose  of  the  instruction.^' 

The  evidence  fails  to  establish  with  any  degree  of  certainty 
that  the  appellee  had  in  her  system  an  organic  tendency  to  tu- 
berculosis— ^at  least  at  the  time  of  the  injury  it  was  not  devel- 
oped in  any  form  and  prior  to  the  injury  her  left  knee  was  in 
a  healthy  condition;  and  at  least  two  of  the  physicians  called 
by  h^r  stated,  in  reply  to  hypothetical  questions  submitted  to 
them,  that  in  thdir  opinions  the  c<mditions  found  in  her  left 
knee  were  due  to  an  external  injury,  and  the  appellee  testified — 
and  she  was  corroborated  by  Dr.  Freund — that  her  left  leg  was 
swollen  and  painful  from  the  time  of  the  injury.    If,  however, 
it  be  conceded  that  she  had  tuberculosis  in  her  system  and  that 
the  same  was  developed  in  the  knee  by  reason  of  the  injury 
thereto  or  from  the  treatment  she  received   in  the  endeavors 
made  to  effect  a  cure  of  ^^  the  fracture  of  the  neek  of  the  femur, 
we  think  it  cannot  be  said  that  the  diseased  condition  of  the 
knee  was  net  a  consequence  which  naturally   and   ordinarily 
might  follow  as  a  result  of  the  injury  of  aj^llee  caused  by  the 
n^igent  act  of  appellaatt 

In  Stewart  ▼•  City  of  Bipcm,  38  Wis.  584,  an  action  was 
brought  te  recover  damages  alleged  to  have  been  sustained 
by  the  pUintiff  f rem  a  faU  upon  a  defective  sidewalk.  The 
contention  was  made  en  bduklf  of  the  city  that  the  dia* 
eased  condition  of  the  arm  of  the  plaintiff  was  due  to  the 
fact  that  he  had  in  his  system  an  organic  tendency  to  scrof- 
tda,  and  that  such  tendency  was  the  proximate  cause  of  the 
n^osis  of  the  bone  of  his  arm,  and  not  the  injury  which  he 
sustained  by  falling  upon  the  sidewalk.    The  court  held  that 
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althoTigh  the  diseased   condition  of   plaintiff's   arm  might    not 
have  occnrred  but  for  his  organic  tendency  to  scrofula,   still,, 
if  the  disease  was  developed  by  the  injury  and  a  cure   was^ 
retarded  or  prevented  by  reason  of   the    presence  of   Bcrofula- 
in  the  plaintiff's  system,  the   defendant's   negligence  was    the 
proximate  cause  of  the  whole  injury.     And  in  Baltimore  City 
Ry.  Co.  v.  Kemp,  61  Md.  74,  it  was  said:  ''It  is  the  common 
observation  of  all  that  the  effect  of  personal  physical  injuries 
depends  much  upon  the  peculiar  conditions  and  tendencies  of 
the  person  injured,  and  what  may  produce  but  slight  and  nnin- 
jurious  consequences  in  one  case  may  produce  consequences  of 
the  most  serious  and  distressing  character  in  another;  and  thi^ 
being  so,  a  wrongdoer  is  not  permitted  to  relieve  himself  from 
responsibility  for  the  consequences  of  his  act  by  showing  that 
the  injury  would  have  been  of  less  severity  if  it  had  been  inflicted 
upon  anyone  else  of  a  large  majority  of  the  human  family." 

Mr.  Thompson,  in  his  Commentaries  on  the  Law  of  N^- 
ligence  (volume  1,  section  150,  page  145),  says:  '"The  duty  of 
care  and  of  abstaining  from  injuring  another  applies  to  the  sick, 
the  weak  and  the  infirm,  as  well  as  to  the  strong  and  healthy. 
When  this  duty  is  violated  the  measure  of  damages  is  the 
*®®  injury  which  results,  though  this  injury  may  not  have  fol- 
lowed but  for  the  peculiar  physical  condition  of  the  person 
injured,  although  it  may  have  been  thereby  aggravated."  In 
section  151  of  the  same  work,  it  is  said :  "It  may  be  stated, 
generally,  that  if  the  negligence  of  A  produces  a  hurt  to  B  which 
aggravates  a  pre-existing  tendency  to  disease  in  B,  the  negli- 
gence, and  not  the  disease,  is  deemed,  in  law,  the  proximate 
cause  of  the  injury/* 

The  author  of  the  article  on  Contributory  Negligence  in 
the  American  and  English  Encyclopedia  of  Law  (volume  7, 
second  edition,  page  388),  says:  "In  cases  where  the  defendant's 
negligence  caused  a  disease,  developed  a  latent  tendency  to 
disease,  aggravated  a  prior  disease  or  led  in  immediate  sequence 
to  disease,  the  defendant  must  respond  in  damages  for  such  part 
of  the  diseased  condition  as  his  ne^igenoe  caused;  and  if  Ihere 
can  be  no  apportionment,  or  if  it  cannot  be  said  that  the  dis- 
ease would  have  existed  apart  from  the  injury  inflicted  by  the 
defendant,  then  the  defendant  is  responsible  for  the  diseased 
condition/* 

The  court  instructed  the  jury   upon  behalf   of  the  defend- 
ant:   "The   jury   are   instructed   that   even   though    the  de- 
-^«^«nt  were  liable  for  the  accident  in  question,  still  you  are 
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iastrocted  that  she    could  not   recover  in   this   case  for   any 

damage  which  was  not  the    natural  and    necessary  result   of 

the  accident  and  injury  then  sustained,  if  you  find  from  the 

mdeoce  she   sustained   injury   at  the   time  of   the   accident; 

md  if  you  find  from  the  evidence  that  the  plaintiff  has  now, 

cr  has  had,  any  other  disability  resulting  from  conditions  which 

edsted  in  the  plaintiff  prior  to  said  accident  and  of  which  the 

accident  in  question  was  not  the  proximate  cause,  then  you  are 

not  permitted,  by  law,  to  allow  her  anything  for  such  disability, 

md  should  not  do  so  from  motives  of  sympathy  or  any  other 

motive.^ 

The  question  was  therefore  submitted  to  the  jury  whether 
the  injuries  from  which  the  appellee  was  suffering  were  the 
lesnlts  of  the  diseased  condition  of  her  system  which  existed 
***  prior  to  her  injury,  or  were  the  direct  and  immediate  result 
ttf  the  appellee  being  thrown  from  the  car  upon  the  ground 
by  the  negligent  act  of  the  appellant,  and  they  were  told  if 
her  injuries  were  the  result  of  disabilities  with  which  she  had 
been  afflicted  prior  to  the  injury,  she  could  not  recover  dam- 
ages by  reason  of  such  disabilities.  The  question  whether 
or  not  the  injuries  of  the  appellee  were  the  result  of  the  neg- 
ligence of  the  appeUant  or  resulted  from  disease  or  a  tendency 
to  disease  was  a  question  of  fact,  and  as  there  was  evidence 
in  the  reccrd  which  fairly  tended  to  show  that  the  injuries 
from  whj'^h  the  appellee  was  suffering  were  the  result  of  her 
being  thrown  from  the  appellant's  car,  we  are  of  the  opinion 
the  trial  court  did  not  err  in  declining  to  take  the  case  from 
the  jury,  even  though  the  injuries  of  the  appellee  were  ag- 
gravated by  the  fact  that  she  had  in  her  system  an  organic  tend- 
ency to  tuberculosis,  which  was  developed  by  the  injury  or  the 
treatment  applied  to  the  injury  by  the  physicians  and  which  re- 
tarded or  prevented  a  complete  recovery. 

Numerous  exceptions  were  taken  upon  the  trial  to  the  rul- 
ings ot  the  court  upon  questions   pertaining  to   the   evidence. 
We  have  examined  the  questions  thus  raised,  and  are  of  the 
epinion  that  ihe  trial  court  in  that  regard  in  no  instance  com- 
mitted reversible  error.    For  example,  the  appellee,  in  detail- 
ings upon  her  direct  examination,  the  result  of  the  injury  oc- 
caaianed  to  her  person  by  the  fall,  said :  **!  was  upset  in  every 
particnlar;  every  function  of  my  body,  I  think,  was  out  of  order 
twm  the  shock,  and  I  suffered   terribly  in  every  way/'     This 
liatement  of  the  witness  was  xmimportant    She  had  already  tes- 
tified fully  as  to  the  manner  in  which  she  fell  from  the  car 
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-the  effect  of  the  f aU,  and  whfle  the  aUtement  y«>^ J 
Benw  the  expression  of  an  opinion,  it  was  in  a  ^^  «^ 
■the  statement  of  a  fact-that  is,  the  ««^J^*?o'\  Jf  2^^^  "^ 
as  a  result  of  the  injury.    In  any  eyent,  in  ti«  ^"^  ?^ 
court  the  refusal  to  strike  out  the  answer  should  not  canae 

.reversal  of  the  case.  „ 

M*  While  Dr.  Davis,  who  had  treated  the  appelle^  ^ 
on  the  stand,  he  was   asked,  "What  is   the   *««*>  ?;«*^r, 
to  tubereulosis  being  occasioned  by  teauma  or  '"^l^ ' 
which  he  repUed:  "Tuberculosis  may  be  caused  to  center  at  tM 
point  of  trauma;  a  great  many  instances  are  kn°r?J7«f*^  ^ 
Surs."    It  is  urged  there  was  no  evidence  upon  which  to  base  t^ 
Kiuestion,  as  the  evidence  failed  to  show  the  left  knee  of  aPP«|*ff 
^as  injured  at  the  time  of  the  accid«it    The  endenee  showed 
the  appellee  was  thrown  from  the  car  and  struck  upon  ^,e^^^^ 
upon  her  left  side;  that  prior  to  her  injury  she  was  in  good 
health,  and  that  she  sustained  an  injury  to  the  »^P  J^^^  5^ 
sequently  involved  the  knee.    While  upon  the  stand  die  testifce*!  - 
"I  suffered  excruciating  pain  all  the  time  in  my  hip  and  in  my 
back— in  my  hip  principally,  but  my  limb  was  swoUen  and  pam- 
f  ul."    Dr.  Freund  also  stated :  "The  first  time  I  discovered  any 
visible  evidence  of  anything  the  matter  with  the  knee  was  the 
same  night  of  the  injury."    He  also  stated :  "During  the  period 
described  the  knee  was  always  very  painful — ^from  the  time  of 
the  injury."    While  he  qualified   this   statement  upon    croaa- 
examination,  we  think  it  cannot  be  said  that  there  is  no  eri- 
dence  that  the  knee  was  injured  at  the  tame  of  the  accident. 
^he  court  did  not  err  in   permitting  the  question  to    be  «n- 
•Bwered. 

We  do  not  deem  it  necessary  to  take  up  separately  and  oon- 
«ider  all  of  the  objections  to  the  court's  ruling  upon  the  evi- 
dence which  have  been  raised  and  discussed  in  tiie  briefs.  Suf- 
fice it  to  say  that  they  are  technical  in  the  extreme,  and  in 
our  judgment  had  no  perceptible  effect  upon  tbo  verdict  and 
were  not  prejudicial  to  the  appeUant 
+>,»  I^    if*^x"°  '^'^^ible  error  in  this  record  the  judgment  of 


th«  i^!i«**"°  reversible  error  in  this  reoord  the  judgment  of 
-the  appellate  court  wiU  be  affirmed. 


-*C 
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W,m  Am.  St.  Bop.  906.  See,  too,  VaDo  ▼.  United  SUtes  Exprew 
Ol,  147  Pa.  St.  404,  30  Am.  St.  Bep.  741.  But  it  seeniB  that  an  aggra- 
▼tted  eondition  resnlting  from  negligenee  in  failing  to  eall  a  physieiany 
«r  fuling  to  follow  hia  direetions  when  called,  is  not  an  e^ment  of 
danagei:  ZibbeU  v.  Grand  Bapids,  129  Mich.  659,  89  N.  W.  663;  Bob- 
ertwa  T.  Texas  etc.  By.  Co.  (Tex.  Civ.  App.),  79  8.  W.  96.  And  an 
iajiired  peraon  eannot  recover  for  the  further  damages  which  he  eonld 
!«▼•  prevented  by  reasonable  care:  (lalveston  etc  By.  v.  Zantsinger, 
Se  Tex.  365,  71  Am.  St.  Bep.  859.  The  fact  that  an  injury  is  aggra- 
vited  by  a  prevional j  existing  infirmity  of  the  person  injured  will 
aot  defest  a  reeovery:  Yosburg  v.  Putney,  80  Wis.  623,  27  Am.  Sft^ 
Bep.  47;  llaguire  v.  Bheehmn,  117  Fed.  819,  69  L.  B.  A.  496. 


KOBBISON  T.  AUSTIN  STATE  BANK. 

[213  HL  472,  72  N.  E.  1109.] 

APPEIXATS  PBAOnOE— Agreed  Question.— An  agreement  of 
the  parties  that  the  right  of  the  appellant  to  appeal  shall  be  sob- 
Bitted  to  the  court  of  review  does  not  authorise  a  consideration  of 
that  question  if  no  cross-error  is  assigned  nor  motion  to  diBmiiw  the 
«ppeal  is  made.     (p.  226.) 

APPBLZiATB  PBAOnOB— Aiwignmeiit  of  Error.— If  the  par* 
ties  agree  that  no  advantage  shall  be  claimed  from  the  absence  of 
I^oof  from  the  record  on  appeal,  appellee  cannot  assign  as  error  that 
appellant's  right  to  appeal  does  not  appear  from  the  recitals  of  the 
decree,    (p.  227.) 

PABTNBIUiH  I  ^— Properly  of.— Although  partnership  property 
has  many  of  the  characteristics  of  estates  in  common  and  in  joint 
tcaancy,  yet  the  interests  of  the  partners  in  the  firm  property  Is 
neither  tluit  of  Joint  tenants  nor  cotenants,  but  is  sni  generis.  Eadi 
pertaer  is  seised  per  my  et  per  tout.     (p.  227.) 

PABTXIEB8HIP.— Persons  Dealing  with  a  partnership  must 
take  notice  of  the  partnership,  the  identity  of  its  members,  its  char- 
acter, its  business,  and  the  general  course  thereof,    (p.  '228.) 

PABTNEB8HZP— Praad— Penon  Aiding  In.— A  partner  who 
diqHMes  of  partnership  goods  that  the  benefit  may  come  to  him  alone 
perpetrates  a  fraud  upon  the  partnership,  and  a  person  dealing  with 
)^m  knowing  that  such  is  to  be  the  result  is  a  {Surty  to  such  fraud, 
nd  can  receive  no  benefit  from  it.     (p.  228.) 

PABTNEBSHIP—Frand— Person  Aiding  In.— If  a  person  know- 
ngly  receives  partnership  property  from  a  partner  for  his  past  due 
iaiiTidnal  debt,  he  knows  that  he  Is  perpetrating  a  fraud  upon  the 
ptrtaership,  and  cannot  take  anything  by  the  transaction,  which  is 
voidable,     (p.  229.) 

PABTHEBAUIP—Prsod— Innocent  Parchaser.- If  a  person 
kiowingly  takes  partnership  paper  which  is  negotiable  from  a  partner 
ii  payment  of  a  past  due  individual  debt  of  the  latter,  and  transfers 
H  to  an  innocent  purchaser  for  value,  the  latter  acquires  a  good  title 
thereto,    (p.  230.) 

BILL8    Ain>    KOTE8-KegotlablUty.-Muilcipal    Warrants 
tewn  against  a  special  fund  are  not  negotiable,  and  afford  no  porotoft- 
tin  to  a  bona  fide  purchaser  thereof  for  value,     (p.  233.) 
Am.  St.  Sep.,  VoL  104-lft 


226  Amerioak  State  Bepobts,  Vol.  104.        [Ulinoifir 

J.  A.  Brady^  for  the  appellants 

Castle,  Williama  &  Smith  and  B.  M.  Smith,  for  the  appellees. 

^'^  BICKS,  C.  J.  Appellee,  by  its  brief,  questions  the  right 
of  John  J.  Morrison,  the  appellant,  to  prosecute  this  appeal, 
and  that  question  will  first  receive  our  consideration. 

The  record  was  made  up  by  a  stipulation  of  the  parties,  in 
which  it  was  agreed  that  the  record  diould  consist  of  the  decree 
of  the  superior  court,  the  order  of  court  granting  the  appeal, 
and  the  stipulation.  It  is  also  agreed  ^^that  the  record,  plead* 
ings  and  proof  in  such  case  is  hereby  waived,  and  no  exception, 
benefit  or  advantage  shall  be  taken  by  either  party  hereto  to  the 
same.''  It  is  also  agreed  that  the  objection  of  appellee  that  ap- 
pellant has  not  the  right  of  appeal,  and  the  objection  of  the  ap- 
pellant to  the  correctness  of  the  decree  on  the  facts,  are  sub- 
mitted to  the  consideration  of  the  appellate  court,  and  in  case 
of  an  appeal  to  this  court  the  same  questions  shall  be  piesented^ 

We  think  appellee's  contention  should  be  denied  for  two  rea- 
sons. Appellee  did  not  assign  cross-error  in  the  appellate  court 
or  in  this  court,  nor  did  it  make  a  motion  in  this  court  to  dis- 
miss the  appeal  upon  the  ground  stated.  Parties  may  agree 
upon  the  questions  they  will  present  to  the  court  upon  the  record 
and  they  will  be  confined  to  them,  but  the  court  does  not  con- 
sider error  upon  the  mere  agreement  of  the  parties.  Notwith- 
standing the  agreement,  the  errors  relied  ^^  on  must  be  as- 
signed. The  appellate  court  took  jurisdiction  of  the  cause  and 
disposed  of  it  upon  its  merits. 

The  decree  is  not  predicated  upon  the  ground  that  John  J. 
Morrison,  the  appellant,  had  no  interest  in  the  subject  matter^ 
but  that  the  better  right  to  the  property  in  question  was  in  the 
appellee,  so  that  there  is  nothing  appearing  in  the  facts  of  the 
decree  which  tends  to  show  that  Morrison  was  not  interested.. 
On  the  contrary,  the  facts  and  recitals  in  the  decree  tend  to 
show  he  was  interested  in  the  subject  matter. 

Appellee  recites  and  relies  upon  Gk>gan  v.  Burdick,  182  HL 
126,  65  N.  E.  126,  from  which  it  quotes :  "The  settled  rule  isj. 
that  a  party  in  whose  favor  a  decree  granting  relief  is  rendered 
must  sustain  it  by  specific  facts  which  justify  it,  either  recited 
in  the  decree  as  proved  on  the  hearing  and  found  by  the  cour^ 
or  by  preserving  the  evidence  establishing  such  facts."  It  mar 
be  first  noted  that  the  rule  there  cited  is  applicable  only  to  the 
person  in  whose  favor  the  decree  is  granted;  but  if  it  be  held 
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•Placable  to  both  of  the  i>aTties^  then  it  is  further  seen  that  the 
iMd  may  ^pear  by  lecitals  in  the  decree  or  the  proof  at  the 
hearing.  In  this  case  it  is  expressly  stipulated  that  upon  any 
matter  of  proof  no  exception^  benefit  or  advantage  shall  be  taken 
by  ether  party.  Under  the  authority  cited^  the  question  here 
presented  was  one  that  might  have  appeared  by  the  proof  in  the 
record  if  it  did  not  soiBciently  appear  from  the  recitals  in  the 
decree^  and  as  appellee  agreed  that  it  is  to  have  no  advantage 
because  of  the  absence  from  the  record  of  the  proof,  it  cannot 
BOW  be  heard  to  urge  error  upon  a  matter  that  might  have  rested 
in  proof. 

The  questions  upon  the  merits  of  this  case  that  are  presented 
for  our  consideration,  as  we  conceive  them,  are  as  to  the  rights 
and  powers  of  a  partner  in  reference  to  the  partnership  property, 
and  the  character  of  the  instruments  here  in  question.  The  lat- 
ter question  involves  the  determination  of  whether  those  instru- 
ments are  negotiable  within  the  meaning  of  the  law-merchant, 
» that  the  purchaser  thereof  may  *®^  take  the  same  unaffected 
by  the  rights  of  the  maker  or  intermediate  holders. 

The  legal  characteristics  of  partnership  property,  and  the  in- 
terests, powers  and  rights  of  the  parties  relative  to  the  same, 
Are  peculiar,  and  cannot  be  well  assimilated  to  any  other  class 
of  property  when  viewed  in  its  relation  to  its  ownership.  While 
it  has  many  characteristics  of  estates  in  common  and  in  joint 
tenancy,  yet  the  interest  of  partners  in  the  firm  proper^  is 
neither  tiiat  of  joint  tenants  nor  that  of  tenants  in  common, 
but  is  sui  generis.  In  Taft  v.  Schwamb,  80  111.  289  (page  300), 
it  18  said :  *^ach  partner  is  possessed  per  my  et  per  tout — ^that 
is,  by  ttie  half  or  moiety  and  by  all— or,  in  other  words,  each  has 
t  joint  interest  in  the  whole  but  not  a  separate  interest  in  any 
particular  part  of  the  partnership  property;  and  being  so  pos- 
sessed, and  because  the  title  of  partners  is  imdivided,  it  follows 
that  all  have  a  moiety  or  the  same  species  of  interest  in  the 
stock  in  trade,  whether  each  individual  partner  contributes  ex- 
ictly  in  the  same  proportion  or  not.  But  their  several  degrees 
of  interest  must  be  regulated  according  to  the  stipulated  propor- 
tions and  the  different  conditions  of  the  partnership.  To  what- 
ever share  a  partner  may  be  entitled,  in  whatever  sum  the  firm 
may  be  indebted  to  him,  he  has  no  exclusive  right  to  any  part 
of  the  joint  effects  until  a  balance  of  accounts  be  struck  between 
him  and  his  copartners  and  it  be  ascertained  precisely  what  is 
the  actual  amount  of  his  interest/'  If  he  sell  his  interest  i^ 
the  partnership  without  the  consent  of  his  partner  that  the  pi^ 
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^chaser  shall  become  a  partner  and  succeed  him  in  the  partner* 
.*8hip^  the  purchaser  does  not  by  his  purchase  become  a  partner, 
*but  simply  becomes  the  owner  of  the  proportion  his  vendor  held. 
in  the  partnership  after  the  closing  up  of  the  partnership  and 
the  payment  of  the  partnership  debts.    If  a  partner  die^   hia 
Sieirs  do  not  succeed  to  his  rights  as  a  partner  nor  to  the  part- 
nership property — and  particularly  so  where  it  is  personal  prop- 
erty— but  the   surviving  partners  hold  all  the  property    xm- 
til  the  closing  up  and  settlement  of  ^^  the  partnership,  when 
the  heirs  succeed  merely  to  the  proportionate  share  of    tho 
remaining  assets.    These  attributes  of  such  property  arise   in 
41  large  degree  from  the  existence  of  the  situation  of  two   or 
more  persons  having  interests  in  the  business^  being  clothed 
ivith  power  to  conduct  it    They  owe  fidelity  to  each  other, 
And  the  firm,  as  such,  owes  good  faith  to  the  public,  and  it 
is  in  the  adjustment  of  the  respective  rights  and  duties   be- 
tween the  partners  and  the  public  that  the  qualities  peculiar  to 
this  property  are  given  it.    Where  a  business  is  being  conducted 
by  a  number  of  persons  who  are  ovmers  of  that  business,  it  is 
necessary  that  each  of  the  persons  so  owning  shall  be  invested 
vith  power  to  do  all  things  in  tjie  regular,  necessary  and  usnal 
<jourse  of  business,  and  when  they  do  so  it  is  necessary  and 
proper  that  those  who  deal  with  them  shall  be  protected.     These 
considerations  have  led  the  courts  to  require  of  persons  who  deal 
with  partnerships  to  take  notice  of  the  partnership,  the  identity 
of  its  members,  the  character  of  the  partnership,  its  business 
and  the  general  course  of  that  business,  as  the  public  owes  to 
the  partnership  the  same  fidelity,  when  dealing  with  its  individ- 
ual members,  that  the  partnership  owes  to  the  public  in  snch 
-cases.     Ordinarily  partnerships  are  conducted  for  profit.     The 
property  of  the  partnership  is  usually  sold  for  money  and  the 
money  reinvested,  and  through  these  means  the  business    is 
kept  up.    The  return  of  sales  received  by  each  partner  is  for 
the  partnership — the  result  and  representative  of  the  partner- 
flhip  goods — and  is  to  be  accounted  for  to  the  partnership  or 
turned  into  it  by  the  person  who  makes  the  sale.    These  mat- 
ters are,  and  must  be,  known  to  all  persons  who  deal  with 
them.     The  partner  who  makes  disposition  of  partnership  goods 
that  the  benefit  may  come  to  him  alone  perpetrates  a  fraud 
Tipon  the  partnership,  and  the  person  who  deals  with  him  know- 
ing that  such  is  to  be  the  result  is  a  party  to  that  fraud  and 
can  receive  no  benefit  from  it    When  Thomas  O^Brien,  the 
father  of  George  I.  O'Brien,  received  from  him  the  warrants 
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or  lODchera  in  question  for  tlie  payment  **■  of  money  that  be-^ 
fcnged  to  the  partnership,  of  'which  appellant  was  one,  in  pay^ 
fflent  of  a  past  due  debt  to  himself  from  his  son  and  not  from^ 
fte  parinership,  he  knew  fhat  his  son  was  making  a  f raudnlent 
386  of  the  partnership  property,  and  being  a  party  to  that  fraud 
he  did  not  and  could  not  take  anything  by  it    As  between  him 
and  the  partnership  it  was  as  though  the  transaction  had  not 
been  made  at  all^  or  as  though  he  had  found  or  stolen  the  prop- 
ertj  acquired  by  him  through  such  means.    True  it  is  that  the^ 
public,  in  dealing  with  a  partner  in  the  regular  course  of  busi-^ 
ness,  is  not  required  to  see  that  the  partner  accounts  for  the 
funds  receiYed  by  him  for  the  partnership  property.    If  a  pur- 
diase  be  made  in  good  faith  or  an  assignment  of  paper  belong- 
ing to  the  partnership  shall  be  made  by  one  of  the  partners  in 
&e  firm  name  for  a  cash  consideration  that  is  a  fair  equiyalent- 
for  the  property,  or  under  such  circumstances  that  the  pur- 
diaser  is  not  chargeable  with  notice  of  the  fraudulent  purpose  * 
d  the  partner  who  is  making  the  disposition,  then  the  purchaser 
is  not  required  to  see  that  the  partner  does  accoxmt  to  the  part- 
nership for  the  proceeds  thus  obtained  by  him ;  but  when  a  part- 
ner disposes  of  the  property  of  the  partnership  and  obtains 
nothing,  he  can  return  nothing  to  the  partnership,  and  one  sa* 
dealing  with  a  partner  cannot  shut  his  eyes  to  the  transaction: 
and  say  that  he  is  innocent  of  any  wrongful  intention  towardJ 
the  partnership^  and  one  who  receives  the  partnership  property 
from  cme  partner  for  a  past  due  debt  to  himself  from  that  part- 
ner knows  that  the  partner  is  not  receiving  anything  that  can  be 
afajired  with  the  partnership  and  knows  that  he  is  thereby  work- 
ing a  fraud  upon  the  partnership.    The  transaction  may  be 
ratified  by  the  partnership  and  may  be  validated,  as  one  may 
elect  to  waive  a  tort  and  proceed  in  assumpsit  as  for  goods  sold, 
bat  motil,  with  a  full  knowledge  of  all  the  facts,  the  partner- 
ship  has  ratified  the  transaction  it  is  voidable.    When  Thomas 
(yBrien  received  the  orders  from  his  son  he  knew  the  partner-   • 
ship  was  to  receive  nothing  for  them^  and  the  transaction  was 
^•^  fraudulent  and  voidable.    If,  however,  the  instruments  so 
ofatamed  by  him  are  negotiable  in  the  sense  that  promissory 
notes  i|nd  bills  of  exchange  are  under  the  law-merchant,  he* 
might  sell  or  dispose  of  them  to  an  innocent  purchaser  for  value^ 
who  would  obtain  a  good  title  to  them  as  against  all  the  worlds 
We  have  looked  to  the  act  authorizing  the  issuance  of  these* 
warrants  or  vouchers,  and  there  is  no  provision  found  in  it  giv- 
ing them  the  required  characteristics  of  negotiability.    We  hav< 
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looked  to  the  statute  in  relation  to  negotiable  instrumeiits,  and 
find  that  by  sections  3  and  4  of  chapter  98^  certain  instruments 
are  mentioned  and  are  given  the  quality  of  assignability  by  in- 
dorsement>  so  that  they  may  be  passed  by  assignment  in  writ- 
ing in  the  same  manner  as  bills  of  exchange  are,  ^^so  as  abso- 
lutely to  transfer  and  vest  the  property  thereof  in  each  and 
every  assignee  successively/'    By  section  5  it  is  provided  that 
the  assignee  may  sue  in  his  own  name  and  maintain  the  same 
kind  of  action  that  the  original  obligee  or  payee  could  have 
done;  and  section  7^   which  was  section  1  of  an  act  approved 
June  4^  1895^  in  relation  to  promissory  notes^  etc.  (Laws  1895, 
p.  262) y  states  just  what  instruments  among  all  the  instruments 
referred  to  in  the  act  shall  be  clothed  with  the  attributes  of 
negotiability  according  to  the  custom  of  merchants,  and  by  it 
those  qualities  are  only  extended  to  promissory  notes  payable  in 
money,  and  it  contains  the  further  provision  that  the  holder  or 
owner  of  any  other  evidence  of  indebtedness  mentioned  in  the 
act  may  sue  the  assignor  when  he  has  shown  due  diligence  to 
collect  from  the  maker.     So  it  will  be  seen  that  neither  by  the 
act  authorizing  the  issuance  of  the  vouchers  in  question  nor 
by  our  statute  in  regard  to  negotiable  instruments  are  the  in- 
struments in  question  given  the  qualities  necessary  to  protect  ap- 
pellee as  an  innocent  purchaser,  unless  such  instruments  can  be 
held  to  be  promissory  notes  within  the  meaning  of  our  act 

It  seems  to  have  been  generally  held  that  municipal  corpora- 
tions have  no  power,  in  the  absence  of  an  express  grant,  *®*  to 
issue  unimpeachable  evidence  of  indebtedness,  and  so  it  was  held 
in  Police  Jury  v.  Britton,  15  Wall.  566,  21  L.  ed.  251 :  "It  is 
one  thing  for  county  or  parish  trustees  to  have  the  power  to  in- 
cur obligations  for  work  actually  done  in  behalf  of  the  county  or 
parish  and  to  give  proper  vouchers  therefor,  and  a  totally  dif- 
ferent thing  to  have  the  power  of  issuing  unimpeachable  obliga- 
tions, which  may  be  multiplied  to  an  indefinite  extent."  And 
in  Mayor  v.  Bay,  19  Wall.  468,  22  L.  ed.  164,  it  is  said :  'Vouch- 
ers for  money  due,  certificates  of  indebtedness  for  services  ren- 
dered or  for  property  furnished  for  the  uses  of  the  city,  orders 
or  drafts  drawn  by  one  city  officer  upon  another,  or  any  other 
device  of  the  kind  used  for  liquidating  the  amounts  legitimately 
due  to  public  creditors,  are,  of  course,  necessary  instruments 
for  carrying  on  the  machinery  of  mimicipal  administration  and 
for  anticipating  the  collection  of  taxes ;  but  to  invest  such  docu- 
ments with  the  character  and  the  incidents  of  commercial  paper, 
'^  as  to  render  them  la  the  hands  of  bona  fide  holders  absolute 
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offigations  to  pay,  however  iiregnlar  or  fraudulently  issued^  is 
tt  aboBe  of  fheir  true  character  and  purpose.  It  has  the  effect 
ofciHiTertiiLg  a  municipal  organization  into  a  trading  company 
and  puts  it  in  the  pcwer  of  corrupt  officials  to  involve  a  po- 
litical community  in  irretrievable  bankruptcy.  No  such  power 
ought  to  exist,  and  in  our  opinion  no  such  power  does  legally 
€iist,  Tmleea  conferred  by  legislative  enactment,  either  express 
«r  dearly  implied.'*  The  above  cases  are  quoted  and  the  sub- 
ject ably  discussed  in  the  case  of  State  v.  Cook,  43  Neb.  318,  61 
N.  W.  693. 

In  Miner  v.  Vedder,  66  Mich.  101,  33  N.  W.  48,  a  suit  wa« 
brought  against  the  treasurer  of  a  village  upon  a  warranty  by 
the  assignee   thereof.     The  treasurer  answered,   among  other 
things,  that  he  had  received  notice  from  one  Boies  that  the 
orders  originally  helonged  to  him  and  that  the  relator  was  not 
entitled  to  them.     The  court  found  that  the  relator  was  not 
Ac  lawful  holder  and  was  not  entitled  to  recover.    Upon  ap- 
peal,   in   discussing   that  phase   of   the   case,  the  court  said: 
*•**  *T^t  was  claimed  upon  the  trial,  and  is  argued  here,  that  re- 
lator purchased  the  orders  in  good  faith,  for  a  valuable  con- 
^deration,  wiihout  notice  of  the  mistake  or  lien  claimed,  and 
that  therefore,  being  a  bona  fide  holder  of  said  orders,  neither 
such  mistake  nor  lien  could  be  allowed  or  enforced  as  against 
him.     It  is  sufficient  to  say,  in  answer  to  this  argument,  that 
these  warrants  or  orders  issued  by  the  village  of  Hudson  are  not 
n^otiable  instruments,  and  while  in  the  hands  of  the  relator 
are  subject  to  all  the  equities  existing  between  the  payee  and  the 
village,  or  between  the  payee  and  any  other  person,  without 
reference  to  the  good  faitii  of  the  relator  in  his  purchase.*' 

This  court,  in  People  v.  Johnson,  100  111.  637,  39  Am.  Eep. 
63,  speaking  of  a  county  order,  said :  **We  regard  the  rule  well 
settled,  by  considerations  of  public  policy  as  well  as  by  a  de- 
cided preponderance  of  authority,  that  warrants  or  orders  drawn 
by  one  municipal  officer  upon  another,  in  the  disbursement  of 
the  funds  of  the  mimicipality  and  payment  of  its  indebtedness, 
are  not  to  be  regarded  as  negotiable  or  commercial  paper,  cut- 
ting off  equities  against  the  corporation.    As  we  have  already 
seen^  the  official  agents  of  these  municipalities  have  no  implied 
power  to  execute  such  paper,  and  to  clothe  these  warrants  or 
orders  with  the  qualities  and  attributes  of  commercial  securi- 
ties would  be  to  give  them  a  character  foreign  to  the  object  and 
imrDOses  of  their  creation.*'    In  that  case  the  case  of  Garvin  ▼• 
W"     ell  83  lU.   215,  in  which  a  bond  issued  by  a  county  to  meet 
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an  appropriation  to  pay  bounties  for  volunteers  was  held  to  be- 
a  negotiable  instrumenty  is  reviewed  and  distinguished^  and  at- 
tention is  directed  to  the  fact  that  the  special  act  authorizing' 
the  issuance  of  bonds  gave  them  the  character  of  negotiable  in* 
struments.  The  courts  in  discussing  it^  said  (100  111.  547^  39- 
Am.  Eep.  63) :  **The  effect  of  this  act  was  equivalent  to  a  pre- 
vious authority  to  issue  the  instrument,  and  gave  to  it,  as  wa» 
originally  intended^  all  the  attributes  of  commercial  paper* 
That  the  legislature  has  ample  power  to  authorize  counties  or 
other  ^^^  municipalities  to  issue  negotiable  securities  is  not  to 
be  questioned,  yet  without  such  special  legislative  authority  iiiey 
have  no  power  to  do  so,  and  there  is  no  pretense  that  the  order 
in  this  case  was  issued  for  any  such  purpose  or  was  authorized 
by  any  special  act  of  the  legislature/' 

The  case  of  First  Nat  Bank  v.  Gates,  66  Kan.  505,  97  Am. 
St.  Eep.  383,  72  Fac.  207,  is  very  similar  in  principle  to  the 
case  at  bar.  There  Gates  gave  to  Blanchard  a  sum  of  money 
with  which  to  purchase  for  him  county  warrants.  Blanchard 
was  cashier  of  the  bank  and  Vawter  was  its  president.  Blan- 
chard purchased  the  warrants  and  placed  them  in  the  bank  for 
Gates.  Vawter  took  the  warrants  and  pledged  them  as  secturitj 
for  a  loan  from  the  appellant,  the  First  National  Bank.  Gat^ 
demanded  the  warrants  and  their  delivery  was  refused  and  he 
sued  for  conversion.  The  court  says:  **The  bank,  however, 
claims  that  having  taken  this  warrant  in  the  usual  course  of 
business  for  a  sufficient  consideration,  without  knowledge  of 
Vaw tar's  wrong,  it  is  entitled  to  be  protected  by  the  law-mer- 
chant The  question  is,  therefore,  is  a  county  warrant,  which 
is  negotiable  in  form  but  non-negotiable  in  the  sense  tiiat  the 
county  issuing  it  may  defend  against  it,  nevertiieless  negotiable 
as  between  successive  holders,  so  that  a  thief  may  vest  title  to 
it  in  a  bona  fide  taker  of  it?  That  one  so  acquiring  ordinary 
commercial  paper  would  be  protected  is  not  questioned.  An 
innocent  purchaser,  in  good  faith,  of  commercial  paper  gets  a 
good  title,  even  though  he  purchase  from  a  thief :  Citing  author- 
ities. This  is  so  because  of  the  law-merchant  ....  But  paper 
non-negotiable  for  any  reason  is  not  thus  protected.  The  very 
fact  of  its  being  non-negotiable  is  a  sign  of  warning  to  the  pros^ 
pective  purchaser  and  places  him  on  his  guard.  Municipal 
warrants,  though  negotiable  in  form,  are  non-negotiable  in  fact, 
hence  they  are  not  within  the  protection  of  the  rule  which 
— rds  commercial  paper.''  To  the  same  effect  is  Keller  t» 
\b,  22  CaL  457,  83  Am.  Dec.  78. 
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^  We  think  the  aboYe  cases  state  a  sound  rule,  and  one 
tiddi  Bound  public  policy  and  the  greater  weight  of  authority 
ilike  demand  ahall  be  adhered  to. 

There  is  another  insuperable  reason  why  the  warrants  here  in 
qoesboa  cannot  be  deemed  or  held  to  be  commercial  paper. 
TI1C7  were  given  for  work  done  under  the  local  improyement 
acfc  of  1897  and  payable  out  of  special  assessments^  and  so  state 
vpoa  their  face.  By  sections  73  and  90  of  that  act  the  con- 
tractor or  other  person  holding  sach  warrants  has  no  claim 
agaiDst  the  mnnicipalitf  issuing  them,  other  than  the  fund 
aiising  from  the  assessments  that  may  be  collected,  'instru- 
ments drawn  npon  a  particidar  fund,  whether  the  fund  has  al- 
ready acemed  or  is  to  accrue  in  the  future,  are  not  negotiable 
bills  or  noteBy  since  thqr  do  not  carry  the  general  personal  credit 
of  the  maker  and  since  they  are  contingent  upon  the  sufficiency 
of  the  fund  npon  which  they  are  drawn'':  4  Am.  &  Eng.  Ency. 
of  Iaw,  2d  ed.,  87,  and  authorities  there  cited.  It  is  needless  to 
extend  this  opinion  or  to  further  cite  authorities  upon  this  last 
proposition,  as  they  are  Tery  numerous  and  entirely  uniform. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
superior  court  are  roYersed  and  the  cause  remanded  to  the  super- 
ior eonrty  with  directions  to  that  court  to  dismiss  the  interven- 
ing petition  of  appellee,  and  to  make  such  order  with  reference 
to  the  ownership  of  said  warrants  as  shall  conform  to  this  opin- 
ion and  as  justice  and  equity  may  require. 

HAND,  J.,  dissenting.  I  think  the  warrants  in  question 
so  far  negotiable  as  to  vest  title  in  the  Austin  State  Bank 
dust  all  persons  except  the  town  of  Cicero.  To  hold  other- 
would  be  to  impair  the  commercial  value  of  such  warrants, 
and  increase  the  cost  to  the  property  owner  of  all  local  improve- 
ments in  mxmidpalities  in  this  state. 


Mi9appUcaHon  by  a  Partner  of  partnersliip  property  to  the  pay- 
■tent  at  hie  individiial  debt  is  considered  in  the  note  to  Davis  v. 
Atlunson,  7  Am.  St.  Bep.  377-380.  The  general  rule  is,  that  a  pay- 
ment of  partnership  money  to  satisfy  the  personal  debt  of  one  part- 
Bar,  if  made  to  a  person  without  notice  of  the  sonree  from  which  it 
caaie^  does  not  entitle  the  firm  or  any  of  its  members  to  recover  snch 
money.  It  is  otherwise,  however,  if  the  payment  was  received  with 
meli  notice:  Babcock  ▼.  Standish,  53  N.  J.  Eq.  376,  51  Am.  St.  Bep. 
e33;  Itatvia  ▼.  Atkinson,  124  lU.  474,  7  Am.  St.  Bep.  373.  See,  too, 
Holmefl  V.  Oilman,  138  N.  Y.  369,  34  Am.  St.  Bep.  463;  Oliphant  v. 
Ifmrkham,  79  Tex.  543,  23  Am.  St.  Bep.  363. 

On  the  yegotigUlity  of  Municipal  Warrants,  see  First  Nat.  Bank  ▼• 
tea,  66  Kan.  505,  97  Am.  St.  Bep.  383;  Fidelity  Trnst  Co.  v.  Palmer, 
Wash.  473,  79  Am.  St.  Bep.  953,  and  cases  cited  in  the  cross-re£e<- 
BOte  thereto. 
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GERBRICH  V.  FREITAG. 

[213  HI.  552,  73  N.  E.  838.] 

WTLLB— Joint,— Two  persons  may  at  the  same  time  unite  their 
iivills  in  a  single  instrument,  if  it  is  such  that  it  may  take  effect  upon 
the  death  of  one  of  the  parties,  so  far  as  it  relates  to  the  property  of 
that   one.     (p.   235.) 

WlUiS—Joint— Husband  and  Wife.— The  fact  that  husband 
und  wife  devise  their  property  reciprocally  to  each  other  by  the  same 
tnsj^rument,  or  that  it  is  a  joint  or  mutual  will,  does  not  deprive  it  of 
validity  if  the  will  can  be  given  effect  on  the  death  of  either  so  far 
as  the  property  of  that  one  is  concerned.  If  it  is  of  that  character 
it  may  be  probated  upon  the  death  of  one  as  his  or  her  separate  will, 
and,  upon  the  death  of  the  other,  can  be  again  proved  as  the  separate 
will  of  the  other,     (p.  235.) 

WIIiLfl— Joint.— Unless  Provisions  of  an  instrument  executed 
by  two  persons  jointly  as  their  will  are  such  that  the  disposition  of 
the  property  is  suspended  after  the  death  of  one  until  the  death  of 
the  other,  so  that  it  cannot  be  executed  as  the  separate  will  of  the 
deceased,  it  is  no  objection  that  the  will  of  both  constitutes  but  one 
instrument,     (p.   236.) 

WILLS— Joint— Husband  and  Wife.— An  instrument  executed 
by  husband  and  wife  as  their  joint  will,  by  which  each  devised  his 
or  her  property,  with  the  provision  that  each  parcel  of  land  should 
pass  into  the  hands  of  devisees  at  the  death  of  the  owner,  subject  to 
the  requirement  that  such  devisee  was  to  pay  to  the  survivor  during 
his  or  her  natural  life  the  current  rate  of  rent  per  acre,  as  well  as 
the  taxes  and  interest  on  the  mortgage,  passes  a  beneficial  interest 
in  the  land  to  the  survivor,  which  vests  at  the  death  of  the  owner, 
and  is,  in  effect,  two  separate  wills,  which  may  be  probated  sepa- 
rately as  the  will  of  each  maker,  and  therefore  valid,     (p.  236.) 

Livingston  &  Bach,  for  the  appellant. 

E.  E.  Donnelly,  for  the  appellee. 

'^  CAETWEIGHT,  J.  An  instrument  in  writing  executed 
by  Ulrich  YonGans  and  Hannah  VonOans^  husband  and  wife, 
was  offered  for  probate  in  the  county  court  of  McLean  counl^  as 
the  will  of  said  Hannah  YonGanB,  who  died  February  15,  1903, 
leaving  surviving  her,  her  said  husband,  Ulrich  VonGans,  five 
children  by  her  former  husband,  Preitag,  and  Henrietta  Ernest- 
ine YonGans,  named  in  the  instrument  as  the  daughter  of  said 
Ulrich  and  Hannah.  Appellant^  who  is  one  of  the  children  of  the 
former  marriage  and  who  was  given  by  the  instniment  one  dol- 
lar, with  the  statement  that  she  had  received  other  valuable  con- 
sideration in  advance,  objected  to  the  probate  of  the  instrument 
as  a  will,  both  because  it  was  not  executed  according  to  law  and 
—  it  was  not  such  an  instrument  as  could  be  probated  as 
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the  will  of  HanTiah  VonGans.  The  county  court  admitted  the 
vill  to  probate,  and  appellant  appealed  to  the  circuit  court, 
▼here  it  was  again  admitted  to  probate^  and  this  is  an  appeal 
trom  the  order  of  the  circuit  court. 

The  objection  made  in  the  instrument  is  that  it  is  a  joint  will, 
iDcapable  of  being  probated  as  the  will   of  Hannah  YonOans 
while  the    other    maker,    Ulrich    VonGans,    is    living.    Two 
^^  persons  may  at  the  same  time  execute  separate  wills  dispos- 
ing of  their  property,  and  there  is  no  legal  objection  to  unit- 
ing the  wills  in  a  single  instrument  if  it  is  such  that  it  may 
lake  effect  nx>on   fhe  death  of  one  of  the  parties  so  far  as  it 
relates  to  the  property  of  that  one.    The   fact  that  husband 
and  wife  devise  ilieir  property   reciprocally  to  each   other   by 
file  same  instmment,  or  that  it  is  a  joint  or  mutual  will,  does 
not  deprive  it  of  validity  if  the  will  can  be  given  effect  on  the 
death  of  either  so  far  as  the  property  of  that  *one  is  concerned. 
If  it  is  of  that  character  it  may  be  probated  upon  the  death 
of  one  as  his  or  her  separate  will,  and  upon  the  death  of  the 
other  can  be  again   proved  as  the  separate   will   of  the  other. 
Unless  the  provisions  of  the  instrument  are  such  that  the  dis- 
position of  the  property  is  suspended  after  the  death  of  one 
until  the  death  of  the  other,  so  that  it  cannot  be  executed  as 
the  separate  will  of  the  deceased  party,  it  is  no  objection  that 
there  is  but  a  single  instrument:  In  re  Davis,  120  N.  C.  9,  58 
Am.  St  Bep.  771,  26  S.   E.   636,  38  L.   E.  A.  289;  Betts  v. 
Harper,  39  Ohio  St.  639,  48  Am.  Bep.  477 ;  Estate  of  Cawley, 
136  Pa.  St.  628,  20  Atl.  567,  10  L.  B.  A.  93;  Evans  v.  Smith, 
28  Ga.  98,  73  Am.  Dec.  751. 

In  this  case   the   instrument   was    declared  by  the   parties 
to  be  their  joint  last  will  and  testament.    Hannah  YonOans 
was  the  owner  of  two  hundred  and  eighty  acres  of  land,  and 
also  of  an  undivided  one-half   of  one  hundred   and   nineteen 
acres  of  which  she  and   her  husband,  Ulrich   VonGans,  were 
tenants  in  comman,  he  owning  the  other  undivided  one-half. 
These  lands  were  their  only  property.    The  will  provided  that 
the  just  debts  and  funeral  expenses  of  the  makers  should  be 
paid,  including  a  mortgage  for  ten  thousand  dollars  on  the  lands, 
and  directed  tiiat  the  five  children  to  whom  the  lands  were  de- 
vised should  each  assume  the  sum  of  two  thousand  dollars,  or 
each  equalized  portion  of  the  mortgage  as  might  remain  un- 
paid at  the  time  of  their  death-    The  lands  were  devised  to  four 
of  the  children  of  Hannah  VonGans,  excluding  appellant,  and 
to  Henrietta  Ernestine  VonGans,  in  tracts  of  eighty  acres  each 
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except  one  tract  which  was  seventy-nine  acres.  One  of  the 
daughters  was  to  pay  to  John  Freitag,  one  of  the  sons,  a  note 
•••  given  to  the  testator  and  testatrix  for  cash  loaned  to  her 
husband.  The  will  contained  the  following  provision:  **Eacli 
parcel  of  said  land  to  pass  into  the  possession  of  our  devisees 
at  our,  one  or  the  other,  demise,  and  each  devisee  to  pay  the 
survivor  a  current  rate  of  rent  per  acre  on  said  land  so  de- 
vised during  his  or  her  natural  life,  together  with  the  taxes, 
interest  on  mortgage,"  etc. 

The  will  was  written  by  a  friend  of  the  parties  who  had 
been  in  the  grocery  business  and  who  was  unskilled  in  such 
matters.  They  had  been  in  the  habit  of  trading  with  him, 
and  he  wrote  the  will  from  deeds  furnished  hj  them.  While 
the  forms  of  expression  used  are  not  the  same  as  would  have 
been  employed  by  one  more  experienced  in  writing  wills,  we 
find  no  especial  difficulty  in  determining  the  intent  of  the 
parties.  By  the  will  each  one  devised  his  or  her  own  prop- 
erty, with  the  provision  that  each  parcel  should  pass  into  the 
hands  of  the  devisees  at  the  death  of  the  owner,  but  such 
devisee  was  to  pay  to  the  survivor,  during  his  or  her  natural 
life,  the  current  rate  of  rent  per  acre,  as  well  as  the  taxes  and 
interest  on  the  mortgage.  The  possession  being  subject  to 
the  payment  of  the  current  rate  of  rent,  together  with  the 
taxes  and  interest  on  the  mortgage  or  such  part  as  might  re- 
main unpaid,  the  survivor  would  be  entitled  to  the  full  bene- 
ficial use  of  the  land  for  his  or  her  life.  That  beneficial  use 
in  the  lands  devised  by  Hannah  VonGans  became  vested  in 
XJlrich  VonGans  upon  her  death,  and  it  would  only  come  to  an 
end  and  the  land  be  freed  from  the  rent  charge  upon  his  death. 
There  is  nothing  in  these  provisions  which  suspended  the  dis- 
position of  the  property  or  the  operation  of  the  will  until  the 
death  of  Ulrich  VonGans,  but  the  instrument  is,  in  eflPect,  two 
distinct  wills,  which  may  be  probated  separately  and  be  succes* 
sively  proved  as  the  separate  will  of  eadi  maker. 

It  is  claimed  that  the  proof  did  not  show  a  legal  execu- 
tion of  the  will.  The  evidence  was  that  the  makers  of  the 
will  were  Germans  but  they  understood  English.  The  person 
'*''  who  drew  the  will  read  it  to  them  in  English  and  aLso  ex- 
plained it  in  German.  He  called  in  the  witnesses,  and  asked 
the  makers  if  they  were  satisfactory  and  if  they  should  sign 
as  witnesses,  and  the  makers  gave  their  assent  by  nodding 
their  heads.    The  makers  of  the  will  took  it  away  with  tiiem 
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ud  iept  it  six  or  seyen  years  and  the  evidence  snfiBcienily 
piores  that  they  understood  its  contents  and  executed  it  in  ac- 
^rdinoe  with  the  law. 

Appellant  offered  the  testimony  of  herself  and  her  husband 
ftat  one  ot  the  witnesses  testified  differently  on  the  application 
te  probate  the  will  in  the  county  court  from  his  testimoay  in 
thedicnit  court  as  to  whether  the  will  was  signed  before  he  was 
^ed  in  as  a  witness.     An  objection  to  the  offer  was  sustained. 
jf  this  testimony  had  be^i    admitted  it  could  not  have  affected 
H^eisBuIt    In  fact^  apx>eUant  proved  by  a  third  subscribing  wit- 
^  to  the  will  that  the  man  who  drew  it  called  the  witnesses 
Uito  the  room  and  introdnced  them  to  the  testator  and  testatrix 
^d  stated  that  they  bad  drawn  their  will  and  wanted  the  wit- 
nesses to  acknowledge  it,  and  they  nodded  their  assent 

Appelant    also    offered  to   prove  by  Ulrich   YonGans  that 

after  the  will  was    drawn  and  presented  to  him  for  signature 

he  refused  to  sign   nntil  he  was  assured  he  was  to  receive  the 

property  in  case  of    his  wife^s   prior  death.    Ulrich  YonGkms 

was  not  present  at   the  trial,  but  the  objection  was  not  upon 

ihat  ground,  and  it  is  insisted  that  the  court  erred  in  refusing 

to  entortain  tlie  offer.    The  question  whether  any  fraud  was 

^pacticed  upon  Ulrich  YonOans  was  not  involved  in  the  offer 

to  probate  the  will    of    Hannah   YonOans,    and   the   offered 

evidence  would  not  tend  to  prove  that  she  was  deceived  in  any 

manna.    Besides,  as  we  interpret  the  will,  it  gave  him  the  full 

benefiidal  use  of  the  property  during  his  lifetime,  and  he  was 

not  deceived  if  that  representation  was  made  to  him. 

The  judgment  of  the  circuit  court  is  afiBrmed. 


JoM  WUU  are  disensBed,  in  respeet  to  tbeir  validity  and  effect, 

Sa  the  note  to  Lewis  v.  Scofield,  68  Am.  Dec  407-410.    It  is  said  in 

Walker  v.  Walker,  14  Ohio  St.  157,  82  Am.  Dec.  474,  that  a  joint 

win  is  unknown  to  the  testamentary  Inw  of  this  eoantry.    Bat  in 

Beits  ▼.  Harper,  39  Ohio  St.  639,  48  Am.  Bep.  477,  it  is  held  that 

tenants  in  common  of  land,  owning  personal  property  in  severalty, 

Bkmy  make  a  joint  will  disposing  of  all  their  property  severably,  which 

will  take  effect  on  the  death  of  alL    And  in  In  re  Davis'  Will,  120 

N,  a  9,  5S  Am.  8t.  Bep.  771,  it  is  held  that  a  paper  purporting  to  be 

the  joint  will  of  the  two  persons  executing  it  as  snch,  and  whereby 

tbery  devise  and  beqneath  property  to  a  third  person,  cannot,  npon 

the  death  of  one,  be  proved  as  the  will  of  both,  but  may  be  probi^ed 

as  the  will  of  the  decedent. 
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BIGGINS  ▼.  LAMBERT. 

[218  m.  625,  73  N.  £.  871.] 

WILLS— Oonitnictlon.— A  will  devising  certain  real  ettftte 
and  all  personal  property  to  the  widow  of  the  testator,  with  di- 
rection that  she  provide,  before  her  death,  for  two  named  children^ 
''ont  of  the  above-described  property,"  does  not  compel  her  to  di- 
vide the  property  equally  between  them  nor  prevent  her  front 
giving  the  land  to  one  and  the  personalty  to  the  other,    (p.  240.) 

FBAX7DULBNT  C0NVEYAK0E8.— Fraudulent  Graiitee.— If  ft 
deed  is  in  frand  of  a  judgment  creditor  of  the  grantor,  and  both  he 
and  the  grantee  participate  in  the  fraud,  the  grantee,  as  against 
such  judgment  creditor,  is  not  entitled  to  protection  to  the  extent 
of  the  consideration  paid  for  the  property,    (p.  242.) 

AFPELLATB  PBAOTIOE— Dlsqvallflcation  of  Judge.— If  a 
judge  from  whom  a  change  of  venue  is  taken  on  the  ground  of  pre- 
judice subsequently  sits  as  a  member  of  the  appellate  court  in  judg- 
ment on  the  case,  that  is  no  ground  for  reversid.     (p.  242.) 

W.  P.  Black  and  J.  W.  Downey,  for  the  appellant 
J.  L.  O^Donnell,  for  the  appellee. 


EICKS,  C.  J.  This  is  an  appeal  from  a  judgment  of 
the  appellate  court  for  the  second  district  affirming  a  decree  of 
the  circuit  court  of  Will  county  setting  aside,  as  fraudulent  as 
to  the  rights  of  appellee,  a  certain  deed  from  John  Ward  to 
Elizabeth  ®^  Biggins,  his  sister,  the  appellant  herein.  The  ap- 
pellee had  recovered  in  said  circuit  court  a  judgment  for  fivo 
thousand  dollars  in  an  action  of  tort  against  the  said  John  Ward 
for  the  seduction  of  his  daughter,  Catherine  Lambert.  Execu- 
tion having  been  issued  on  said  judgment  and  returned  unsatis- 
fied, the  appellee  herein  began  this  suit  for  the  purpose  of  set- 
ting aside  the  deed  above  referred  to  and  subjecting  the  prop- 
erty purporting  to  be  conveyed  by  said  deed  to  the  satisfaction 
of  said  judgment  The  relief  prayed  in  appellee^s  bill  was  de- 
creed by  the  circuit  court,  and  on  appeal  to  the  appellate  court 
that  decree  was  affirmed,  and  now  this  further  appeal  is  prose- 
cuted, it  being  contended  by  appellant  that  the  circuit  and  ap- 
pellate courts  erred  both  in  the  application  of  law  and  the  find- 
ing of  facts. 

The  father  of  John  Ward,  Daniel  Ward,  originally  owned 
the  land  here  in  controversy.  He  died  October  24,  1897,  leav- 
ing a  last  will  and  testament,  by  which  he  made  certain  deviseff 
^^  '^U  his  children  except  John  and  Elizabeth,  the  defendants 
lis  suit.    As  to  them,  however,  mention  was  made  in  the 
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iliird  datise  of  the  will,  which,  together  with  the  fourth  clause;^ 
IBIS  Mows: 

Tlird — ^I  give  and  bequeath  to  my  wife,  Catherine  Ward, 
file  ml  estate  described  as  W.  i  S.  W.  i,  sec.  5,  40  acres,  and 
fte  W.  I  N.  W.  i,  sec.  5.  81.14  acres,  and  all  appurtenances  on 
the  premises  of  every  kind,  including  all  the  personal  property, 
Inniedold  fnmitare  and  farm  implements,  and  livestock,  grain, 
com,  oats,  hay,  straw,  fowl,  all  cash  money  on  hand,  in  whosoever 
hands  it  may  be,  and  all  notes.  The  real  estate  above  described 
is  in  town  of  liockport,  36,  range  10  east,  Will  county,  Illinois.. 
I  kereby  ordain  that  my  wife,  Catherine  Ward,  shall  provide,. 
Wore  her  death,  out  of  the  above-described  property,  for  my 
two  cMldren,  John  Ward  and  Elizabeth  Biggins. 

"Fonrjth — I  ordain  and  appoint  my  wife,  Catherine  Ward^ 
exeeotrvx  of  this  my  last  will  and  testament,  to  serve  without 
bond.» 

•^  On  January  12,   1900,   Catherine  Ward,  the  mother  of 
appellant,  at  her  home,  executed  to  John  Ward  a  deed  to  the 
west  half  of  the  northwest  quarter  and  the  north  half  of  the 
%est  half  of  the  southwest  quarter  of  section   5,  township  36 
ooith,  range  10  east  of  the  third  principal  meridian,  in  the  town- 
«&ip  of  Lockport,  Will  county.    It  seems  to  have  been  conceded 
ID  the  previous  proceedings  that  the  description  given  in  this 
deed  is  the  correct  one  and  covers  the  same  land  sought  to  b^ 
deacribed  in  the  third  clause  of  the   will   above  referred   to. 
Boirever  that  may  be,  it  is  the  deed  afterward  executed  by  John 
Ward  to  Elizabelh  Biggins,  purporting  to  convey  the  land  last 
deacribed  that  is  sought  to  be  set  aside.    The  deed  from  Cather^ 
ine  ^Ward  to  John  Ward  was  not  recorded  until  March  12, 1901. 
On  March  11,  1901,  John  Ward  and  Elizabeth  Biggins  went  t(v 
the  oflBce  of  their  attorney,  in  Joliet,  and  there  John  Ward  made 
to  Xaizabeth  Biggins  a  bill  of  sale  of  all  the  personal  property 
and  the  homestead,  being  the  land  in  controversy,  where  John 
Ward  had  be^i  farming  since  his  father's  death,  the  said  per- 
sonal property  being  estimated  to  be  of  the  value  of  three  thou* 
sand  dollars.    He  also  made  and  delivered  to  her  a  deed  for 
this  same  land  and  as  described  in  the  deed  to  him  from  his 
Mother,  the  expressed  consideration  being  eight  thousand  doU 
lajB,  Elizabeth  Biggins  paying  for  all  this  property  nineteen 
liundred  doJJars  in  cash,  but  giving  no  notes  or  any  other  evi- 
dence of  indebtedness  sb  to  the  balance  of  the  purchase  prices 
'^e  deed  from  Catherine  Ward  to  John  Ward,  which  had  never 
\n  recorded,  wbs,  and  had  been  for  some  time,  in  the  posses 
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«ion  of  the  attorney  in  whose  office  the  parties  were^  and  who 
the  next  day  had  both  the  deed  to  John  Ward  and  the  deed  ta 
Elizabeth  Biggins  filed  for  record. 

There  is  a  conflict  in  the  evidence  as  to  when  the  deed 
executed  by  Catherine  Ward  to  John  Ward  was  delivered — 
whether  at  the  time  of  its  execution  or  not  nntil  the  lltli 
of  March,  1901,  when  the  deed  of  John  Ward  to  Elizabeth 
Biggins  was  executed,  it  being  contended  on  the  part  of  ^^^  ap- 
3>ellant  that  up  to  this  time  the  deed  to  John  Ward  was  beings 
held  in  escrow  by  his  attorney.  We  deem  it  unnecessary  for  urn 
^  enter  upon  a  consideration  of  this  question,  as,  under  the 
Tiew  we  take,  that  question  is  not  vital  to  our  decision. 

It  is  first  contended  by  appellant  that  ''the  devise,  in  the 
third  clause  of  the  will  of  Daniel  Ward,  of  the  real  estate  m- 
volved  in  this  suit>  to  Catherine  Ward,  imposed  upon  the  land 
in  her  hands  a  trust  in  favor  of  John  Ward  and  Elizabeth  Big* 
gins,*'  and  it  is  insisted  that  tiie  deed  of  John  Ward  to  Eliza- 
beth Biggins,  on  this  theory  of  the  case  alone,  must  be  sustained, 
at  least  to  the  extent  of  a  one-half  interest  in  the  lands;,  the 
•equitable  title  to  which,  it  is  said,  was  at  the  time  in  appellant 
under  the  provisions  of  her  father's  will.    For  the  purpose  o£ 
this  argument  it  may  be  conceded  that  Catherine  Ward  did  take 
the  property  devised  to  her  in  her  husband's  will  burdened  with 
the  trust  of  making  provision  therefrom  for  the  children  John 
and  Elizabeth,  but  after  this  concession  there  is  nothing  in  the 
will  or  in  the  authorities  cited  by  appellant  to  indicate  that  John 
and  Elizabeth  should  receive  equal  shares  of  this  property  or 
that  the  land  should  be  equally  divided  between  them.     In 
><;lauses  of  the  will  piieceding*the  one  set  out  herein  the  testator 
bequeathed  to  certain  children  bodies  of  land  of  different  extent, 
and  there  is  nothing  to  indicate,  even  if  it  be  said  that  it  was 
the  testator's  intention  that  the  land  here  in  controversy  should 
eventually  go  to  his  children  John  and  Elizabeth,  that  they 
should  participate  equally  therein.    The  testator  left  consider- 
able personal  property,  which,  under  the  third  clause  of  the  will, 
went  to  the  widow,  Catherine  Ward.    Am<mg  the  items  of  per- 
sonal property  so  left  was  a  note  for  fifteen  hundred  and 
fifty-four   dollars   and  thirty-eight  cents,   which,   wiUi   three 
years'  interest  thereon,  the  evidence  shows  the  widow  <mve  to 
and  the  same  was   collected  by   Elizabeth  Biggins.    There  is 
also  evidence  tending  to  show  that  Catherine  Ward  did  pro- 
Tide,  out  of  the  property  left   her  by  her  husband,  for   the 
H^hildren  Elizabeth  and  John,  and  by  which  **^  provision  Eliza- 
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beth  was  to  receive^  or  had  reoeiyed,  her  share  in  money  and 
John  wia  to  have  the  farin^  and  in  accordance  with  that  pro* 
Tidon  the   farm   was    deed^  to   John  by  his  mother.    If  the 
diancellor  before  whom  the  case  was  tried  believed  the  evidence 
introduoed  on  behalf  of  appellee,  he  was  justified  in  believing 
that  theie  was  an  arrangement  f>  this  effect,  and  if  so,  then  ap- 
pellant's position  that  the  prqperty  devised  in  the  third  clause 
of  the  will  was  burdened  with  a  trust  provision  for  said  children 
may  be  conceded  and  still  the  decree  of  the  lower  court  is  not 
subject  to  attack  on  the  ground  that  the  court  misconstrued  the 
clause  of  the  will  in  question,  for  there  is  nothing  in  that  clause 
from  which  the  inference  can  logically  be  drawn  that  it  was  in- 
cumbent up(m  Catherine  Ward  to  provide,  out  of  the  meaos 
left  her,  shares   similar  in  nature   and   amount  for  the  two 
children  named  in   said  clause.    If    Catherine   Ward  consid- 
ered it  better  that  the  land  should  go  to  John  and  that  Eliza- 
beth should  receive  her  share  in  money,  as  the  evidence  tends 
to  show  the  division   was   made,  under   the  will   she   had   a 
right  to  90   divide  the   estate;  and  if   the  chancellor  believed^ 
from  the  evidence,  that   after   such  division  had  been   made 
and  John  Ward  had  become  invested  with  the  title  to  the  land 
in  question  he  fraudulently  conveyed  the  same  to  his  sister, 
Elizabeth,  who  was  also  guilty  of  complicity  in  said  fraud,  then 
the  decree  is  not  erroneous. 

It  is  further  contended  by  the  appellant  that  the  evidence 
fails  to  show  any  guilty  intent  or  loiowledge  on  the  part  of 
Elizabeth  Biggins,  or  even  any  fraud  on  the  part  of  John 
Ward,  as  to   this  conveyance,  each  of  which  is  necessary  to 
be  shown  in  order  to  impeach  and  set  aside  the  deed  in  ques- 
tion.    In  the  consideration  of  this  point  it  is  not  necessary  that 
we  set  out  the  evidence  tending  to  support  the  findings  of  the 
chancellor  as  to  the  existence  of  fraud.    We  have  carefully  re- 
viewed the  evidence  presented  by  the  abstract  furnished  us.    It 
is  very  eonflictiiiig.    There  is  evidence  which,  if  believed  by  the 
diancellor,  amply  justifies  the  conclusions  ^^^  reached  by  him. 
He  saw  and  heard  the  witnesses,  and  had  much  better  oppor- 
tunity for  judging  as  to  the  weight  that  should  be  attached  to 
the  testimonj  of  the  various  witnesses  than  have  we.    Under 
sudi  circumstances  the  rule  is  well  settled  that  this  court  will 
aot  disturb  the  findings  of  the  chancellor  unless  manifestly  and 
pilpabJj  wrong.     We  cannot  say,  from  the  evidence  before  us, 
thftt  tbe  conclnsions  reached  by  the  chancellor  are  manifestly 
erroneous.    Leaving  out  of  consideration  the  conflicting  stat^ 
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ments  of  the  witnesses,  many  circumstances  about  which  there 
is  no  question  appear  that  of  themselves  are  strong  badges  of 
fraud. 

Appellant  also  cont^ids  that  the  conveyance  should  in  no 
event  be  set  aside  for  more  than  the  excess  of  the  value  of  the 
property  over  the  consideration  actually  paid,  on  the  theory 
that,  as  to  appellant,  the  conveyance  cannot  be  held  to  b^  at 
most,  more  than  constructively  fraudulent.  As  we  have  said^ 
there  is  evidence,  in  our  judgment,  tending  to  establish  guilty 
knowledge  or  intent  on  the  part  of  appellant,  and  if  she  partici- 
pated in  the  fraud  then  she  cannot  be  afforded  any  relief,  and 
while  the  transfer  was  void  as  to  third  parties,  yet  as  between 
the  parties  to  the  transaction  it  will  be  regarded  as  binding:  14 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  273. 

Finally,  it  is  suggested  that  because  a  change  of  venue  in  the 
circuit  court  was  taken  from  one  judge  on  the  ground  of  preju- 
dice, and  that  same  judge  afterward  sat  as  a  member  of  the  ap- 
pellate court  before  whom  this  cas^  was  taken,  that  was  preju- 
dicial error.  We  do  not  think  so.  The  appellate  court  was 
composed  of  three  judges,  at  least  two  of  whom  were  not  subject 
to  the  objection  made. 

Upon  the  review  of  the  record  before  us  we  find  no  reversible 
error,  and  the  judgment  of  the  appellate  court  is  affirmed. 


When  a  Conveyance  is  in  Fraud  of  Creditors,  the  law  will  not  aid 
either  of  the  parties,  if  in  pari  delicto,  but  will  leave  them  where 
they  have  placed  themselves,  without  relief:  Williams  v.  Clink,  90 
Mich.  297,  30  Am.  St.  Rep.  443;  Brady  v.  Huber,  197  HI.  291.  90 
Am.  St.  Rep.  161;  Kirby  v.  Reynes,  138  Ala.  194,  100  Am.  St.  Sep. 
89.  As  between  them,  the  conveyance  is  valid:  Steinmeyer  v.  Stein- 
meyer,  64  S.  C.  413,  92  Am.  St.  Rep.  809;  Preston-Parton  Mill  Co.  v. 
Dexter,  22  Wash.  236,  79  Am.  St.  Rep.  928;  Doster  v.  Manistee  Nat. 
Bank,  67  Ark.  325,  77  Am.  St.  Rep.  116.  A  fraudulent  vendee  whose 
title  is  annulled  by  a  court  of  equity  is  not  entitled  to  be  reimbursed 
for  purchase  money  paid  by  him  of  his  own  wrong  and  in  further- 
ance of  an  actual  fraud:  Connecticut  Ins.  Co.  v.  Smith,  117  Mo.  26J, 
88  Am.  St.  Rep.  656.  See,  too,  the  monographic  note  to  American 
Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St.  Bep.  508;  Mallow  t. 
Walker,  115  Iowa,  238,  91  Am.  St.  Rep.  158» 
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CX>1VTBACT8 — When  Severable.— A  contract  for  the  sale  of 
■kbi^  setting  out  several  distinct  classes  to  be  furnished  and  the 
price  to  be  paid  for  each  class,  is  severable,  and  entitles  the  purchaser 
to  rescind  the  contract  for  fraud  as  to  part  of  the  items,  and  recover 
the  price  paid  therefor,     (p.  247.) 

0OKTBACT8— Rescission.— A  Complaint  in  an  action  to  re- 
ieind  a  contract  for  the  sale  of  goods  on  the  ground  of  fraud,  averring 
that  the  articles  shipped  were  inferior  in  quality  to  those  specified  in 
the  contract,  and  were  not  marketable  in  their  condition  as  shipped, 
is  soificient  in  the  absence  of  a  motion  to  make  more  specific,  (p. 
247.)         

OOHTRAOTS— Beaeiflston  In  Part— Evidence  of  Valae.— If  it  is 
•ought  to  rescind  a  contract  for  the  sale  of  goods  on  the  ground  of 
fraud  as  to  part  of  the  goods  delivered,  and  to  recover  the  purchase 
price  thereof,  evidence  of  the  value  of  that  part  of  the  goods  is 
immaterial,     (p.  248.) 

JUBT  AJSID  JUB0B8.— Jurors  cannot  impeach  their  own  ver- 
diet    (p.  248.) 

J.  M.  Barrett,  3.  L.  Morris,  B.  K.  Elliott,  W.  F.  Elliott  and 
P.  Ik  Littleton,  for  the  appellants. 

T,  £.  Ellison,  for  the  appellees. 

*^  HENLEY,  C.   J.    Appellees  in  this  case  recovered  a 
judgment  against  appellants  growing  out  of  the  alleged  viola- 


tion  of  a  certain  written  contract  The  material  averments  of 
the  second  paragraph  of  the  complaint  npon  which  the  cause 
^ras  tried  aie  that  appellees  are  partners,  doing  business  in  the 
ctties  of  Boston  and  New  York,  and  engaged  in  buying  and 
idling  different  kinds  of  skins,  and  that  appellants  are  likewise 

(MS) 
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engaged  in  the  same  btisinesa  in  the  city  of  Fort  Wayne;  that 
in  the  month  of  March,  1898,  appellees  were  informed  by  appel- 
lants that  they  had  an  extra  fine  lot  .of  sheepskins  which  they 
desired  to  sell,  and  pursuant  to  such  notice,  one  of  appellees 
called  on  appellants  at  their  place  of  busiaess  in  Fort  Wayne, 
and  appellees'  representative  went  with  appellants  to  where  the 
sheepskins  were  stored,  and  found  such  skins  done  up  in  large 
packaged  of  a  dozen  or  more,  containing  about  seven  hundred 
doz^n,  all  different  grades  and  quality;  that  appellants  exhibited 
samples  of  the  various  skins  to  appellees'  agent,  and  then  and 
there  represented  that  all  the  skins  proposed  to  be  sold  were 
what  are  known  to  the  trade  as  ^'packers'  skins''  and  ^'fine  pack* 
ers' ''  skins ;  that  the  term  ^'packers'  skins''  is  used  to  designate 
skins  removed  from  animals  in  large  slaughter-houses,  and  are 
free  from  defects,  and  are  cleaner  and  better  cured,  and  can  be 
worked  into  better  leather  than  the  skins  which  were  known  as 
''country  skins." 

It  is  further  averred  that  appellees  and  appellants  entered 
into  a  contract,  a  copy  of  which  contract  is  made  a  part  of  the 
complaint,  by  which  appellants  agreed    properly  to  pack  and 
ship  the  skins  to  Boston,  and  stating  the  price  which  appellees 
were  to  pay  for  them;  that  while  the  negotiations  were  in  prog- 
ress, it  was  discovered  that  there  ^^^  were  not  enough  sheep- 
skins to  make  a  carload,  and  that  thereupon  appellants  repre- 
sented that  they  had  about  one  hundred  and  fifty  dozen  ''A  or 
No.  1"  hogskins  and  about  the  same  quantity  of  "B  or  No.  2" 
hogskins  which  were  in  process  of  tanning,  and  would  Boon  be 
ready  for  delivery;  that  such  hogskins  were  in  large  vats,  cov- 
ered with  liquor,  or  piled  on  the  floor  undergoing  the  process  of 
Being  prepared  for  the  market;  that  the  hogskins  were  in  suck 
condition  that  appellee  could  not  make  an  examination  of  them, 
and,  m  order  that  appellees  might  know  the  character  of  ihe  ; 
hogskms,  appellants  exhibited  to  them  several  samples;  ttat  i 
iinJ^'?  !.^  exhibited  were  large,  perfect  skins,  such  as  aie 
a^e^  t^  *      ^'^^^  ^  "^  ^^  ^^-  1  «1^^8";  that  appelknt3 
cWter  K"""^  ^^^  hogskim  so  that  they  would  conform  in 
and  pay  therSoV«?l?''  ?^^^A^'  ^""^  KVpeViBes  agreed  to  buy 

offer,  and  f^^  ?''  ^^-  ^  «^^^>  ^^^  appellants  accepted  said 
-»>iect  to  annel  W  .^*^^  P^'^^  ^d  ship  the  skins  to  Bosto 
'  is  f  urth  '^^P^^oa  and  count, 

^hipped^VlpTeUee?!!  S'  ^^^\^^^^  ^^ous  skiBi 

ppeiiees  at  Boston,  and  that  before  the  same 
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vere  leoeiTed  and  examined  appellees  honored  appellants'  draft 
at  92ja2M;  that  a  few  days  after  tiie  receipt  of  the  draft, 
upon  CTamination  of  the  goods  shipped,  they  vere  found  to  he 
UUtkre  and  not  according  to  sample,  and  thereupon  appellees 
ofEeied  to  letam  all  H^  property  so  shipped,  bnt  appellants  re- 
fused to  accept  or  permit  the  return  of  the  goods.  It  is  further 
alleged  &at  the  shipped  skins  were  so  packed  that  the  immediate 
discoToy  of  the  defects  was  impossible,  and  that  upon  investi- 
gation afterward  it  was  discovered  that  appellants  had  stuffed 
the  interior  of  the  casks  in  which  the  skins  were  shipped  with 
inferior  sheepskins,  not  conforming  to  the  samples  shown  ap- 
pellees, nor  to  the  quality  designated  in  the  contract;  that 
fte  money  advanced  to  appellants  by  the  payment  **•  of  the 
draft  aforesaid  was  procured  by  the  fraud,  deceit^  and  miscon- 
duct of  appellants.  It  is  further  averred  that  iiie  hogskins 
diipped  were  not  8u£Bciently  cured  for  their  proper  preserva* 
tion;  that  they  were  not  of  the  quality  purdiased  or  designated 
m  file  contract;  that  appellees  refused  to  accept  them,  and 
immediately  notified  appellants  of  such  fact,  and  demanded  the 
repayment  of  the  money  advanced  to  them  upon  that  account; 
ttat  the  hogskins  were  at  once  leshipped  to  appellants,  and  ap- 
pelknts  refused  to  receive  them;  that  the  representations  made 
ty  appellants  in  regard  to  the  quality  of  the  skins  proposed  to 
be  shipped  were  falsely  and  fraudulently  made,  and  tiiat  appd- 
Initg  knew  when  snch  representationB  were  made  tiiat  the  same 
vere  false.  It  is  also  shown  by  the  complaint  that  appellees  re- 
tained the  sheepskins  and  sold  them.  Tbe  following  is  a  copy 
of  the  oontraet  between  appeUants  and  appellees  out  of  which 
ftis  eontroveiBy  arose: 

TfesBTB.  stone,  Timlow  ft  Co.,  New  York  City. 

^Gentlemen :  We  offer  you  $b  follows :  The  quantities  are  ap- 
proximate, to  be  more  ta  less,  all  F.  0.  B.  Ft.  Wayne,  Indiana. 
^  to  10  doz.  XXXX  sheep  at  $5  per  doz.,  25  to  35  doz.  XXX 
iheep  at  $4.25  per  doz.,  25  doz.  XX  sheep  at  $3.50  per  doz.,  75 
to  100  X  sheep  at  $3  per  doz.,  20  to  30  doz.  No.  1  sheep  at  $2.75 
per  dot,  150  to  175  doz.  XXX  ribby  sheep  at  $2.37%  per  doz., 
15  to  25  doz.  XX  ribby  sheep  at  $1.75  per  doz.,  6  to  10  doz. 
XXX  btind  ribby  sheep  at  $3  per  doz.,  5  to  10  doz.  broken  grain 
dieep  at  $4  per  doz.,  40  to  50  doz.  cull  sheep  at  $1.25  per  doz., 
10  to  15  XX  lambs  at  $3.25  per  doz.,  10  to  20  doz.  X  lambs  at 
IJ.50  per  doz.,  50  to  75  doz.  No.  1  lambs  at  $2.37^  per  doz.,  30 
to  50  doz.  No.  2  lambs  at  $1.50  per  doz.,  75  to  100  doz.  ribby 
lambB  at  $1.62J  per  doz.,  40  to  60  doz.  cull  lambs  at  50c.  per 
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doz.^  125  to  150  doz.  A  hogBkins  at  $5.50  per  doz.,  125  to  150 
doz.  B  hogskins  at  $3  per  doz.  Siiipmeiit  to  be  made  to  Boaton, 
Massachusetts,  invoice  and  B.  L.  to  be  sent  to  4  Warren  St., 
New  **•  York  City.  Terms,  draft  for  ninety  per  cent^  balance 
to  be  remitted  npon  receipt  of  the  stock. 

"Yours  truly, 

''THE  FT.  WAYNE  SHEEPSKIN  &  WOOL  CO. 

"A.  WEIL,  Prea. 

'^Accepted : 

''STONE,  TIMLOW  &  CO. 
"Per  A  H.  STONE.'' 

Appellants'  demurrer  to  the  complaint  was  overruled,  and  the 
cause  put  at  issue  by  appellauts'  general  denial  to  the  complaint. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  in  favor 
of  appellees  in  the  sum  of  $1,183.55.  With  the  general  verdict 
the  jury  returned  answers  to  interrogatories.  The  errors  as- 
signed and  discussed  relate  to  the  action  of  the  trial  court  in 
overruling  appellants'  demurrer  to  the  complaiat,  in  overruling 
their  motion  for  a  new  trial,  and  in  overruling  their  motion  for 
judgment  upon  the  special  finding  of  facts  notwithstanding  the 
general  verdict. 

It  is  contended  by  counsel  for  appellants  that  this  is  an  ac- 
tion to  rescind  a  contract  on  the  ground  of  fraud  aud  deceit^  and 
that  the  contract  must  be  regarded  as  an  entirety,  and  not  sev- 
erable; and  that  the  complaint  showing,  as  it  does,  that  a  part 
of  the  goods  purchased  under  the  contract  were  retained  by  ap- 
pellees, and  sold,  renders  the  complaint  insu£5cient;  and  tiiat 
the  complaint  is  insufficient  for  the  further  reason  that  the  con- 
tract shows  upon  its  face  that  the  goods  were  delivered  to  appel- 
lees in  Fort  Wayne,  and  that  tiie  inspection  and  the  grading  and 
the  examination  of  the  goods  sold  under  the  contract  must,  by 
the  terms  of  the  contract  be  made  at  Fort  Wayne,  and  not  st 
Boston.  It  is  upon  appellants'  theory  and  contention  that  the 
complaint  is  one  to  rescind  and  recover  back  money  paid  that 
we  will  proceed  to  examine  the  question  of  its  sufficiency. 

If  the  contract  must  be  regarded  as  indivisible,  appellants' 
argument  and  objection  to  the  complaint  is  well  taken ;  but  un- 
der the  authorities  we  think  the  contract  is  one  clearly  severable. 
The  contract  in  this  case  rests  upon  a  consideration  susceptible 
of  distinct  apportionment.  It  **''  consists  of  several  distinct 
items  to  be  furnished  by  one  party,  and  the  price  to  be  paid  by 

le  other  party  is  apportioned  to  each  item.    In  2  Parsons  on 
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ContndB,  niniih  edition,  ^517^  it  is  said:  ^f  the  part  to  be  per- 
fcmned  by  <Hie  party,  consists  of  several  distinct  and  separate 
ijemfi,  and  the  price  to  be  paid  by  the  other  is  apportioned  to 
eidi  item  to  be  performed,  or  is  left  to  be  implied  by  law^  such 
I  oontract  wiU  generally  be  held  to  be  seYerable/'    In  Higham 
f.  Harris,  108  Ind.  246,  8  N.  E.  255,  the  court  said :  "Where, 
hoivever,  a  contract  is  divisible,  one  part  having  no  necessary 
xdatioa  to  the  other,  each,  resting  npon  a  consideration  peculiar 
to  itself,  and  independent  of  the  other,  the  injured  party  may 
letain  the  subject  of  one  part,  and,  having  tendered  the  consid- 
eration or  benefit  received,  may  treat  another  part  as  rescinded 
at  lav,  or  he  may  maintain  a  suit  in  equity  to  rescind  one  part 
ap<m  equitable  terms,  vdiile  adhering  to  another  independent 
parf :  Loceaco  Oil  Co.  t.  Brewer,  66  Pa.  St  351.    In  Eirkland 
V.  Oates,  25  Ala.  465,  the  court  said:  ^'A  severable  oontract  is 
one  the  consideration  of  which  is,  by  its  terms,  susceptible  of  iqn 
portiomnent  on  either  aide  so  as  to  correspond  to  the  unascer- 
tained consideration  on  the  other  side.''    We  think  the  cases 
cited  state  the  rule  of  law  correctly  as  applicable  to  contracts  of 
the  dass  to  which  the  one  in  controversy  here  belongs,  and  plaice 
it  squarely  within  the  class  of  severable  contracts. 

The  complaint,  after  averring  specifically  the  defects  in  the 
bogsldns  shipped  appellees  under  the  contract,  and  that  the 
quality  shipped  was  inferior  to  the  quality  specified,  avers,  in 
suhstfiuice,  that  the  hogskins  were  not  marketable  in  the  con- 
dition they  were  in  when  so  shipped  by  appellants  and  re- 
ceived by   appellees.    This    averment,   however   imperfect   it 
may  be,  was  a  sufficient  averment  that  the  quaUty  of  the  goods 
shipped,  at  the  time  and  place  of  their  shipment,   was  in- 
ferior to  the  quality  specified  in  the  contract    If  appellants 
desired   a   more   specific   averment   upon   this   subject,   their 
remedy  was  by  motion  to  ^^®  make  more  specific,  and  not  by 
-demurrer.    The  averment  was  sufficient,  under  which  evidence 
might  have  been  admitted  to  prove  the  quality  of  the  goods  at 
the  place  of  shipment.    We  think  the  complaint  states  a  cause 
of  action  upon  the  theory  on  which  appellants  contend  it  pro* 
•ceeds.    The  same  questions  arise  upon  appellants'  motion  for 
jndgment  on  the  answers  of  the  jury  to  the  interrogatories  as 
arise  upon  the  complaint,  and  a  further  discussion  is  unneces- 
sary.   The  evidence  shows  that  the  sale  of  the  goods  was  by 
sample,  and  while,  imder  the  contract,  the  title  to  the  property 
in  appellees  in  Fort  Wayne,  the  examination  and  deliverv 
to  be  i^  Boston,  the  place  to  which  the  goods  were 
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diipped,  and  this  we  tliiiik  dearly  appears  from  tiie  contract 
itoelf. 

The  neit  question  presented  by  ooansel  arises  npon  the  action 
of  the  trial  court  in  admitting  certain  evidenoe  in  regard  to  tlie 
talue  of  tiie  goods  in  Boston  at  the  time  they  were  received. 
Mr.  Stone,  one  of  the  appellees,  was  pennitted  to  answ^  tfaO' 
following  question,  propounded  to  him  by  counsel:  ''Mr.  Stone^ 
you  may  state  what  the  value  per  doeen  wotdd  be  or  was  in  Bos- 
ton at  the  time  those  goods  were  received — the  A  hogstdns  of 
tiie  character  and  quality  that  were  lEdiown  to  you  by  Mr.  Weil."^ 
Appellants'  objection  to  tiiis  question  was  that  the  market  value 
of  these  goods  in  Boston  was  entirely  immaterial,  as  the  con- 
tract provided  for  their  delivery  in  Fort  Wayne;  and  that  the 
only  evidence  admissible  to  show  the  value  of  the  goods  would 
be  evidence  to  prove  the  market  value  of  the  goods  at  the  time 
they  were  delivered  in  Fort  Wayne,  and  tiiat  the  difference  be- 
tween that  value  and  the  contract  price  would  be  the  measure  of 
damages.  This  action,  regarded  as  an  action  to  rescind  a  part 
of  the  contract,  which  is  tiie  theory  upon  which  counsel  for  ap- 
pellants insist  the  action  proceeds,  results  in  making  evidence 
of  the  value  of  the  property  returned  immaterial.  The  contract,, 
in  BO  far  as  it  relates  to  the  sale  of  the  hogskins,  was  rescinded^ 
and  the  **•  goods  returned  to  the  vendors  at  Fort  Wayne.  The 
contract  in  that  respect  having  been  rescinded,  and  the  goods 
returned,  evidence  as  to  the  market  value  of  ihe  goods  of  the 
quality  specified  in  the  contract,  either  at  Boston  or  Fort  Wayne, 
could  not  affect  the  result. 

Another  cause  stated  in  appellants'  motion  for  a  new  trial 
brings  in  question  alleged  misconduct  on  the  part  of  the  jury. 
Counsel  insist  that  it  was  reversible  error  upon  the  part  of  Ihe 
jurors  in  listening  to  comments  made  by  members  of  the  panel 
to  the  effect  <hat  appellants  were  Jews,  and  unworthy  of  belief, 
and  that  one  of  appellants'  witnesses  had  attempted  to  def  rand 
an  insurance  company  by  burning  his  own  property.  The  affi- 
davits of  three  of  the  jurors  appear  in  the  record  in  support  of 
ihis  reason.  The  supreme  court  has  in  numerous  cases  held 
that  a  juror  cannot  impeach  his  own  verdict:  Stanley  v.  Suther- 
land, 64  Ind.  339 ;  Houk  v.  Allen,  126  Ind.  668,  25  N.  E.  897^ 
11  L.  B.  A.  706 ;  Barlow  v.  State,  2  Blackf.  114. 

It  appears  from  the  whole  record  that  tiie  case  was  fairly 
'tried  and  determined. 

Judgment  affirmed. 


k 


,  1904.]     CiTiZ£K&'  Street  B.  B.  Co.  v.  Clabk.  249" 

A  OmOruet  is  SeveruMe  if  the  part  to  be  performed  bj  one  partj 

^•afiste  of  seireral  and   distinct  items,  and  the  price  to  be  paid  by 

th«  olher  18  appoTtioited  to  each  Hem,  or  is  left  to  be  implied  by  law; 

l^t  a  eoatraet   is   entire   if  the  eonsideration  la  tingle  and  entire^ 

^thoagh   the    snbjeet    thereof   consists  of  distinct  and  independent 

iteas:  Follmer  ▼.  Ponst,   155  Pa.  St.  275,  35  Am.  St.  Bep.  881.    A. 

^i^tiaet  is  not  entire  beeanse  embraced  in  one  instmrnent,  if  it  pro- 

^^4flt  for  the  sale  and  purchase  of  different  kinds  of  articles,  and  the 

^ic68  are  different  and  specific  for  each  kind:  Pierson  t.  Crooks,  115 

^.  T.  539,  12  Anu  St.  Sep.  831. 

^    Tie  Affidmrits  of  JurwrSy  it  is  often  said,  will  not  be  receiTcd  to- 

^^kpsaeh  their  verdiet:  Southern  Nevada  etc.  Min.  Go.  v.  Hcrfmes  Hin^ 

Oq,  27  Nev.  107,  103  Am.  St.  Eep.  769;  Weatherford  v.  State,  31  Tex* 

Oy.  Bep.  530,   37   Am.   St.  Bep.  828;  Palmer  v.  People,  138  111.  356,. 

*"     Am.  St.  Bepw  146;  \¥ra7  t.  Carpenter,  16  Colo.  271,  25  Am.  St.  Bep. 

5;  Smith  v.  State,  59  Ark.  132,  43  Am.  St.  Bep.  20.    But  this  mie 

not  universally  accepted:  Gordon  v.  Trevarthan,  13  Mont.  387,  4^ 

L  St  Bep.  452;  Fit2£rerald  t.  Clark,  17  Mont.  100,  52  Am.  St.  Bep. 

»;  Peppercorn  v.  Black  BiTor  Falls,  89  Wis.  38,  46  Am.  St.  Bep.  818;. 

^Botes  to  Packard    ▼.    United  States,  48  Am.  Dec  377;  Crawford  T*. 

ftaU^  24  Am.  I>ee.  475. 


CnTEE^Qi*  STREET  BAILBOAD  COMPANY  v.  CLARK. 

tSS  Ind.  App.  190,  71  N.  E.  63.1 

VTKEST  KATTiTlOATOI— Assaiilt  on  Panengen.— A  street-ear 
iCfim^vy  is  \>onnd  to  proteet  a  passenger  from  an  assault  and  injnry 


tiy  its  MRTvanta,  and  its  liability  for  a  breach  of  saeh  duty  does  not 
aspend  npon  the  assanlt  being  committed  by  one  acting  within  the 
scope  of  hia   employment,     (p.   250.) 

8RBBT  SAILBOAIMI— ZraasfefB  and  Blglits  Theremider.—A 
passsngsT  OB  a  street-ear  having  paid  his  fare  and  requested  a  trans- 
fer to  some  other  line  of  the  company,  to  which  he  is  entitled  to* 
transfer,  and  by  mistake  having  been  given  a  wrong  transfer,  is  never* 
thslesi  entitled,  npon  proper  explanation,  to  be  carried  npon  the  line 
to  wUeh  he  requested  a  transfer,    (p.  250.) 

8TBEET  IfcAILWAYB— Aasanlt  upon  Person  on  Oar.— If  nn- 
"HflceMBTy  and  excessive  force  is  vsed  in  ejecting  a  person  from  a 
•it  uul-ear,  he  is  entitled  to  recover  for  an  assault  whether  he  is. 
«m4stM  to  the  rights  ef  a  passenger  or  not.    (p.  251.) 

7.  Winter^  C.  Winter  and  W.  H.  Latta,  for  the  appellant 

J.  M.  Bail^,  for  tibe  q>pellee. 


*•*  BOBY,  J.    Action  by  appellee.    Verdict  and  judgment 

fcMT   five   hundred  doUars.    Motion  for  a  new  trial  overruled. 

•Judgment  on  verdict.    The  errors  assigned  challenge  the  action 

of  the  trial  court  in  overruling  appellant's  demurrer  to  the- 

A>iirtli  and  fifth  paragraphs  of  complaint  and  its  motion  for  3 
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new  trial.  The  Bubstance  of  Qte  fourth  paragraph  was  that  sfk- 
pellee  wa«  a  passenger  upon  one  of  appellant's  street-cars,  and 
ihat  he  was,  before  he  reached  his  destination,  unlawfully  as- 
saulted, and  ejected  From  the  car,  and  beaten,  to  his  damage. 
THte  fifth  paragraph  is  not  materially  different  It  is  averred 
in  them  both  that  the  appellant  was  a  corporation  organized 
under  the  law  of  this  state  and  engaged  in  operating  a  street 
Tailwaj  for  hire  in  the  city  of  IndiaaapoliB,  and  that  "the  de- 
fendant, by  ita  agents,  servants,  and  employ68,  assanlted  and 
heat"  etc.  The  objection  made  is  th&t  the  acts  of  the  employes 
are  not  shown  to  have  been  done  in  the  coarse  of  their  employ- 
ment or  in  furthering  the  master's  business. 

The  averment  that  the  assault  was  committed  by  the  defend- 
ant through  its  employ^  is  sufficient  as  a  matter  of  pleading: 
Wabash  etc.  Ry.  Co.  t.  Savage,  110  Ind.  166,  159,  9  N.  E.  85 ; 
Feighner  v.  Delaney,  21  Ind.  App.  36.  51  N.  E.  379.  Appellee 
being  a  passenger  on  ita  car,  appellant  owed  the  duty  to  protect 
faim  from  assault  and  injury  by  its  servants,  its  liability  tor 
hreach  of  such  duty  not  depending  upon  the  assault  being  com- 
mitted by  one  acting  within  the  scope  of  his  employment :  In- 
dianapolis Union  Ry.  Co.  v.  Cooper,  6  Ind.  App.  202,  33  N.  E. 
S19;  Baltimore  etc.  Ry.  Co.  v.  Norris,  17  Ind.  App.  189,  60  Am. 
St  Ry.  166,  46  N.  E.  554.  The  demurrer  was  tiierefore  prop- 
■erly  overruled. 

'••  The  point  is  made  that  the  evidence  fails  to  show  that  ap- 
pellee was  on  a  car  operated  by  appellant:  Citizens'  St.  Ey.  Co. 
V.  Stockdell,  159  Ind.  25,  62  N.  E.  21.  The  action  waa  brought 
-against  the  Citizens'  Street  Railroad  Company.  It  appeared, 
filed  answer,  and  made  defense.  It  was  admitted  during  the  trial 
that  such  company  was  at  the  time  of  the  accident  complained 
■of  engaged  in  hauling  passengers  for  hire  in  the  city  of  Indian- 
-apolis.  The  evidence  shows  the  occurrence  to  have  taken  place 
upon  one  of  the  streets  of  said  dij,  and  that  appellee  was  ejected 
-with  some  force  from  one  of  the  "compaoy'B"  cars  by  the  "com- 
pany-B'  employes.  Many  references  are  made  to  the  "com- 
pany- by  the  witnesses.     The  inference  that  the  appeUant  cor- 

r.'axxTr'  ""^ "  ™  °"  '-^-^  "^^ 

^(Tk.'  '"'""""J  "Mve  to  the  iseuaice  of  a  tramter  ticket  w». 

«.d™io7  rf .  nIt,;?'  "'".'^  ?" '"'  '"^  i^'  '•"  to «» 

"         'is  to  .HI  ,      i.  """'  ■'"»'-'»'.  Mid  requested  a  tnu». 
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boarded  a  Blake  street-car^  from  which  he  was  forcibly  ejected^ 
it  appearing  that  the  transfer  slip  delivered  to  him  was  for  the 
West  Michigan  street  line.  ^^The  claim  agent  of  the  company'' 
gave  the  motorman  and  conductor  of  the  car  from  which  appellee 
was  ejected  orders  to  starts  and  it  was  probably  a  fair  inference 
that  the  transfer  slip  was  issued  by  appellant.  The  second  in- 
fitmction  giyai  by  the  court  was  to  the  effect  that  if  appellee 
paid  hia  fare  to  the  conductor  of  the  Illinois  street-car,  and 
asked  for  a  transfer  to  some  other  line  belonging  to  the  company 
to  which  he  was  entitled,  and  the  conductor,  by  mistake,  gave 
him  a  wrong  transfer,  he  would,  nevertheless,  be  entitled,  upon 
proper  explanation,  to  be  carried  upon  the  line  to  which  he  had 
requested  a  transfer.  The  instruction  accords  with  the  decisions 
in  Evansviile  etc.  By.  Co.  v.  Cates,  14  Ind.  App.  172,  41  N.  E. 
712,  and  Indianapolis  St  By.  *•«  Co.  v.  Wilson,  161  Ind.  153, 
100  Am.  St  Bep.  261,  66  N.  E.  950.  If  appellee  was  not  en- 
titled to  the  rights  of  a  passenger  under  the  evidence,  such  fact 
would  not  authorize  the  reversal  of  the  judgment,  it  appearing 
that  unnecessary  and  excessive  force  was  used  in  ejecting  h^m 
from  the  car:  Baltimore  etc.  By.  Co.  v.  Norris,  17  Ind.  App. 
189,  60  Am.  St  Bep.  166,  46  N.  E.  554. 

The  motion  for  a  new  trial  was  correctly  disposed  of,  and  the 
judgment  is  a£5rmed. 

Comstock,  J.,  concurs  in  the  conclusion. 


A  Carrier  U  Liable  to  a  Pa9»enger  for  an  assault  committed  on  him 
by  an  employ^  acting  beyond  the  scope  of  his  employment:  Birming- 
ham etc  By.  Co.  ▼.  Baird,  130  Ala.  334,  89  Am.  St.  Bep.  43,  and  cases 
cited  IB  the  crosa-reference  note  thereto;  monographic  note  to  Bich- 
mond  etc.  B.  B.  Co.  t.  Jefferson,  32  Am.  St.  Bep.  95.  See,  too,  Lexing- 
ton By.  Co.  V.  Cosine,  111  Ky.  799,  98  Am.  St.  Bep.  430;  Gillespie  y. 
Brooklyn  Heights  B.  B.  Co.,  178  N.  Y.  347,  102  Am.  St.  Bep.  503. 
And  compare  Central  of  Georgia  By.  Co.  t.  Motes,  117  Ga.  923,  97 
Am.  St  Bep.  223;  Georgia  B.  B.  etc.  Co.  t.  Hopkins,  108  Ga.  324^ 
75  Am.  St.  Bep.  39. 

If  a  Paseeuffer  an  a  Street-car,  when  he  calls  for  a  transfer  over  a 
certain  line,  is  given  a  transfer  over  a  different  line>  the  carrier  is 
liaUe  to  him  in  damages  if  he  is  expelled,  over  his  reasonable  ex- 
planations, from  the  car  when  he  tenders  the  transfer  and  refuses, 
OB  its  rejection,  to  pay  an  additional  fare:  Indianapolis  St.  By.  Co. 
T.  Wilson,  161  Ind.  153,  100  Am.  St.  Bep.  261,  bnt  see  the  cases  cited 
ia  the  cross-reference  note  thereto. 
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^Xsa^Mom, 


EAEIDEN  Y.  BARIDES. 
[33  I.d.  App.  284,  70  N.  E.  39».l  ^^^  _^  „, 

dismissed,     (p.    254.) 

E.  P.  Davidson  and  A.  Boulds,  for  the  iffeV^t- 

J.  F.  Hanlj  and  W.  B.  Wood,  tor  the  appellee. 

=~  EOBINSOS,  J.  Appellee  .ued  ^•''''\""?^^,t^S^^^ 
answered  in  denial,  and  filed  a  °»"«"'I'''"'' " '°^*LJ„'T^ 
Appelte  u.swered  tl,e  eross^omplamt  'fi"'"'-^^'""  '  n„t 
,1,0  court  denied  ap,»llee,  petition,  and  -»  ff'^^^^^'^i^t 
.  divorce  upon  his  cross-eomplamt,  and  ga>o  J»JSMM  »g 
him  in  appellee',  favor  for  ahmonv,  and  an  ^^""^^""t  by 
tornej-s  feea.  Appellant's  motion  to  modifj  "»  '„  ^^^led, 
rcdneing  the  amount  of  alimony  and  allowance  ™  "T^^^ 
and  cxcfplion  taken.  His  motion  for  a  new  tn.l  «p»n  *»  l"^ 
tion  of  alimonj  and  allowance  only  wa.  °"'"l»?-.^»  °" 
assip.ed  as  error  the  court's  refusal  to  modify  the  ludgjoent  a» 
to  alimony  and  allowance,  and  the  refusal  of  a  new  trial. 

Appellee  moves  to  dismiss  the  appeal  upon  a  Bhowing  tta^ 
since  the  submission  ol  the  cause,  appellant  remained,  and  toai 
he  and  the  woman  he  married  are  nov>  Uvmg  together  as  lniB- 
band  and  wife. 

"Alimony,"  as  here  nsed,  is  purely  incidental  to  a  diTOroe  pro- 
ceeding, and  is  an  allowance  out  of  the  divorced  huBband  a  «»- 
tate  mode  to  the  divorced  wife  for  her  support  and  jnaintenaBce. 
In  this  state  it  baa  no  existence  as  a  separate  and  indep«ident 
right.  It  muBt  l>e  adjudged,  if  at  all,  in  the  ftiTorce  proceed- 
inga,  and  cannot  be  tlie  subject  matter  of  an  independent  BOit. 
'I'Tio  court  IB  required  to  make  such  decree  for  alimony  as  ii» 
circumstances  of  the  case  shall  render  just  and  proper:  Bnnia' 
Hev.  StaU.  1901,  aec.  1057.  The  court  bases  iU  decree  lor  ali- 
mony upon  all  the  faota  and  circumstances  diacloeed  in  the  di- 
""»  ?'°J"^°*"'  'Mluding  ell  matters  of  jiropertj  which  h«T» 
t  «r«B^£ln^etw6en  the  parties:  Muekenburg  t.  HoUer,  89  Ini 

*!    '*  •JJrnon',"  laid  Hie  court  in  Hedrick  T.  HeJ- 

l  acted  nn™"ll.'rif2^'°  ""  ''°*'  ""^ht  to  be  con- 
ibject  ia  often  a  difficult 
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<n&  It  is  not  yet  controlled  by  definite  rules,  and  the  deter- 
miiuitioQ  of  each  case  ninst,  therefore,  depend  upon  its  own  cir« 
cuDflianoes  and  an  enlightened  sense  of  justice  and  puUic 
polkj.^  And  it  has  been  held  that  the  appellate  tribunal  can- 
sot  say  that  alimony  in  a  case  is  excessive,  in  the  absence  of  the 
testimfmy  on  which  the  divorce  was  granted:  Ifert  v.  Ifert,  29 
Ind.  473. 

^  In  Hedrick  t.  Hedrick,  128  Ind.  622,  26  N.  E.  768,  it 
vas  held  that  in  determining  the  amount  of  alimony  the  court 
may  Squire  into  the  circumstances  of  the  parties  and  ascer- 
tain the  amount  of  property  owned  by  the  husband  at  the  time> 
tbe  source  from  whence  it  came,  the  ability  of  the  husband  to 
pay  by  reason  of  his  financial  circumstances,  his  income,  and 
bis  abiUty  to  earn  money  as  well  as  his  inability  to  earn  money 
<iii  account  of  ill-health,  and  upon  a  full  investigation  it  is  the 
doty  of  the  court  to  make  such  an  allowance  for  alimony  as  is 
just  and  proper.*" 

In  fixing  the  amount  of  the  alimony  the  court  may  consider 
the  conduct  of  the  husband  and  the  wrongs  perpetrated  by  him 
npon  the  wife :  Gussman  v.  Gussman,  140  Ind.  433,  39  N.  E. 
1^18.  In  all  the  authorities  the  fact  is  emphasized  that  alimony 
is  an  incident  of  the  divorce.  While  it  is,  in  a  sense,  a  separate 
judgment,  and  may  be  in  a  particxdar  case  modified  or  disallowed 
by  the  appellate  tribunal  without  in  any  way  affecting  the  ie- 
^ne  of  divorce,  yet^  in  another  sense,  it  is  in  no  manner  a  judg- 
nott  separate  and  apart  from  the  decree  of  divorce,  as  a  re- 
^cnal  of  the  decree  of  divorce,  in  and  of  itself,  sets  aside  the 
judgment  for  alimony.  And  while  the  appellate  tribunal,  upon 
^  appeal  for  that  purpose  only,  may  make  such  modifications 
of  the  allowance  of  alimony  as  right  and  justice  require,  it  may 
^,  upon  an  appeal  by  the  party  who  secured  the  divorce  and 
vho  questions  only  the  allowance  of  alimony,  reverse  the  decree 
<A  divorce  and  remand  the  case  for  the  trial  court  to  hear  and 
<xai8ider  tiie  entire  case  de  novo. 

In  Yost  V,  Yost,  141  Ind.  684,  41  N.  B.  11,  appellant  was 
granted  a  divorce  and  was  awarded  one  hundred  dollars  alimony, 
and  appealed,  and  questioned  only  the  amount  of  alimony  and 
Hie  oourfa  refusal  to  allow  any  sum  as  attorney's  fees  in  the 
prosecution  of  her  petition.  It  was  held  that  the  trial  court, 
as  to  these  matters,  did  not  exercise  a  proper  judicial  discretion ; 
and  the  case  was  reversed  both  as  to  the  decree  of  divorce  and  as 
to  the  alimony,  and  a  new  trial  ordered  ^^  upon  all  issues. 
The  court,  by  Jordan,  J.,  said:  ''As  this  court,  in  the  exerr" 
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of  appellate  jurisdiction,  has  the  power  to  so  mold  its  judgments' 
and  mandatee  as  to  aecure  the  proper  relief,  or  justice,  to  tb» 
party  or  parties  entitled  thereto,  we  should  much  prefer  to  exer- 
cise that  power  in  order  to  provide  a  way  b;  which  this  result 
might  be  obtained  without  disturbing  that  part  of  the  decree 
divorcing  the  parties.  But,  as  the  value  of  tiie  property  owned 
by  appellee  may  have  changed  since  the  judgment  was  originallv 
rendered  and  Ukewiee  the  circumstances  and  conditions  of  botli 
parties,  it  will  be  proper  and  right,  and  better,  perhaps,  we  thinlf, 
Bubserve  the  ends  of  justice  for  the  lower  court  to  hear  and  eoa- 
sider  the  entire  case  de  novo."  That  is  to  say,  when,  in  the  case 
at  bar,  appellant  appealed  from  the  judgment  for  alimony  and 
allowance  for  attorney's  fees,  he  placed  it  within  the  power  of 
the  appellate  tribunal,  if  a  consideration  of  the  case  showed  that 
justice  required  it,  to  reverse  the  case  not  only  as  to  the  alimonj 
and  allowance,  but  also  as  to  the  decree  of  divorce,  and  direct 
a  new  trial  upon  all  the  issues. 

Whether,  upon  the  whole  record  in  this  particular  case,  jus- 
tice would  or  would  not  require  that  the  trial,  court  should  con* 
sider  the  entire  case  de  novo,  is  not  material,  as  it  is  neceBsary 
that  a  general  rule  should  be  declared.  Under  the  above  au- 
thority it  might  be  necessary  in  any  case  to  reverse  that  part 
of  the  judgment  and  decree  granting  the  divorcCL  But  by  his 
marriage,  by  which  he  has  accepted  the  benefits  of  that  part  of 
the  decree,  he  has  made  it  impossible  for  the  court  to  do  what 
the  justice  of  the  case  might  require  that  it  should  do.  He  has 
accepted  the  benefits  of  a  particular  part  of  a  judgment,  which 
might  or  might  not  be  permitted  to  stand  upon  an  adjudication 
of  the  question  he  is  urging  by  his  appeal,  and  by  so  doing  has 
waived  his  right  to  prosecute  his  appeal :  See  Oamer  v.  Oamer, 
38  Ind.  139;  Stephens  v.  Stephens,  51  Ind.  542;  Sterne  T.  Vert, 
108  Ind.  232,  9  N.  E.  127 ;  McGrew  v.  Grayaton,  '^  144  Ind. 
1G5,41N.  E.  1027;Manlovev.  State,  lfi3Ind.80,  53N.  E.386; 
Martin  v.  Bott,  17  Ind.  App.  444,  46  N.  E.  151;  Keller  t.  Kel- 
ler. 139  Ind.  38,  38  N.  E.  S37. 

The  appeal  is  dismissed. 

r,S^  ^i^'ltJ^f^li.  ?  KoneraUy  waived  by  accepting  a  benefit 
under  tue  Judgment:  Tvler  v.  Shea  4  N  HaV  !177  iSi  *™  m  ■»-» 
660;  note  to  Clark  v.  Ostrander  il  A«,  ?.  rVo  o  u^*"  ^^ 
Fiedler  v.  Howard,  99  Ws  388  eV  iL^Bt  S""  b^'  ST'  ^T^' 
decree  of  divorce  ind  alimony  'w^  p^;on '  ^P"  *'^.5-  ^"'  -whmt  a 
lo  afterward  contracted  a  -econd  X^f"^  >^  "^'ut /.?"""?''  ^ 
.vailed  himielf  of  the  benefits  of  thHI^!'  i*  "^^y^^  that  having 
—  conld  not.  therefore,  appeal  from  ^'o*  "J^" ''~"*"  *"''^*** 
•r,  13  Am.  Dec.  0*8.  '*=   ^"  ^^«  ">»*«  *«•   C3Urk  v. 
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BOLDT  T.  EARLY. 

133  Ind.  App.  434,  70  N.  £.  371.] 

EPBdFIO  FEBFOBMAHOE— Diflcretioii  of  Court.— The  award* 
i^  of  Bpeeifie  perf  onnanee  hy  a  court  of  equity  is  a  matter,  not  of 
■faMlnte  right,  but  of  aoond  diaeretioiu    (p.  260.) 

8PBCIFXO  FEBPOBMAKGE.— Borden  of  Proof  is  upon  plain* 
tiff  ia  a  suit  for  specific  performance  to  show  a  full  and  complete 
performanee  on  bis  part,  or  an  offer  of  such  performance,     (p.  260.) 

OOHTBAGT  of  aAI£— Time  as  Essence  of.— Though  time  is 
■ot  of  the  essence  of  a  contract  for  the  sale  of  land  originally,  it  may 
be  M  rendered  by  the  conduct  of  the  vendor  or  vendee  subsequent  to 
the  making  of  the  contract,     (p.  260.) 

VENDOS  AND  FUBCHASEB— Contracts  of  Sale— Time  as 
BiiMiittt  of  Specifle  Performance.— If  there  has  been  considerable 
taereaee  in  the  value  of  the  land  after  the  failure  of  the  vended  to 
pay  an  installment  of  the  purchase  price  at  the  time  stipulated  in  tne 
contract  of  sale,  this,  together  with  notice  that  if  payment  is  not 
fluide  by  a  specified  time,  the  land  will  be  resold,  and  failure  to  com* 
ply  with  such  notice  may  be  sufficient  reason  for  denying  him  specifie 
relief,     (pp.  264^  265.) 

f .  E.  Osbom  and  W.  A.  McYey^  for  the  appellant, 

F.  S.  IdddeU  and  T.  E.  Howard,  for  fhe  appellee. 

^■*  BLACK,  J.    The  appellee  sued  the  appellant  for  specific 
perf ormanoe  of  a  contract  for  the  sale  of  land.    The  facts,  as 
stated  in  the  conrt^s  special  finding,  were  substantially  as  fol- 
lows :  July  20,  1899,  the  appellant  was  the  owner  in  fee  simple 
and  in  possession  of  a  certain  tract  of  land  in  Laporte  county, 
Indiana,  and  the  legal  title  thereof  was  still  in  him  at  the  date 
of  ihe  court's  finding.    At  the  date  first  above  mentioned  the 
appellant  entered  into  a  written  contract  with  the  appellee  for 
the  sale  of  this  land.    By  the  terms  of  the  contract,  which  was 
rigned  by  both  parties,  and  dated  July  20,  1899,  the  appellant 
agreed  to  sell  to  the  appellee  the  land  in  question,  described,  for 
fhe  sum  of  $2,300,  ''of  which  I  have  received  this  day  $10,  and 
agree  to  take  $490  in  thirty  days,  $500  in  six  months,  at 
which  time  I  will  give  a  warranty  deed  conveying  a  perfect  title 
free  of  any  encumbrance,  and  take  a  mortgage  on  said  land,  pay- 
able in  payments  of  $500  per  year,  with  interest  at  six  per  cent, 
except  one,  the  last  note  or  payment  to  be  $300.    It  is  agreed 
Hat  said  notes  shall  be  drawn  payable  on  or  before  the  date  of 
nltmiate  maturity,  and  it  is  also  agreed  that  payments  can  be 
nm^^  00  the  two  specified  payments  first  named  herein,  at  ar' 
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time  previoualy,  and  the  deed  shall  be  made  when  the  firat  $1,000 
payment  named  is  made.  And  the  said  Early  hereby  agrees  to 
make  the  named  payments  as  specified."  August  25,  1899,  the 
appellee  paid  the  appellant  under  the  contract  $490,  the  Utter 
accepting  the  same,  and  receipting  to  the  former  therefor,  July 
24,  1900,  the  appellee  paid  the  appellant  npon  the  contract 
$15.77,  which  the  appellant  accepted,  receipting  to  the  appellee 
therefor.  July  24, 1900,  the  appellant  caused  a  letter  to  be  writ- 
ten to  the  appellee,  which  the  latter  received  about  the  same  date, 
Advising  the  appellee  that  the  time  was  past  due  for  making  the 
second  payment  of  $500,  which,  by  the  terms  of  the  contract^ 
was  to  be  made  in  six  months  from  the  ■**•  date  of  the  contract 
And  which,  therefore,  was  due  January  ZO,  1000,  and  informing 
the  appellee  that  the  appellant  wanted  to  know  soon  what  he 
was  going  to  do  about  it;  to  wbiA  letter  tiw  appellee  replied, 
J'uly  31, 1900,  saying  be  would  see  the  appellant  before  long,  and 
would  settle  matters  with  him  for  the  land.  At  the  time  of  the 
making  of  the  contract  the  appellee  was  a  man  of  business  ex- 
perience, and  was  engaged  in  the  real  estate  business,  which  be 
had  been  following  for  more  than  thirty  years;  snd  the  appe- 
lant was  a  Gennan,  unable  to  read  or  write  in  either  the  German 
«r  the  English  language,  and  could  talk  the  English  language 
-only  brokenly,  and  understood  it  with  difficulty.  He  had  lived 
in  the  neighborhood  of  the  land  in  question  for  thirty-one  yean. 
At  tbe  time  of  the  making  of  the  contract,  the  appellee  went  to 
the  home  of  the  appellant,  and  prepared  the  contract  himself) 
and  it  was  there  signed  by  the  appellee,  and  was  signed  in  the 
name  of  the  appellant,  in  hie  presence,  and  with  his  consent, 
by  the  appellant's  son ;  and  at  the  same  time  tiie  appellant  in- 
formed the  appellee  that  the  former  was  selling  the  land  because 
he  was  in  debt,  and  wanted  to  use  the  money  he  would  derive 
from  the  sale  for  the  purpose  of  paying  his  dAia;  and,  in  fact, 
the  appellant  was  in  debt  to  the  amount  of  about  $1,300,  and 
he  used  the  $500  paid  him  as  aforesaid  by  the  appellee  to  pay 
a  part  of  said  indebtedness  immediately  upon  the  payment  of  the 
same  to  bim. 

On  or  about  August  30,  1900,  the  appellant  with  one  Heniy 

Jahns,  R  neighbor,  who  acted  as  an  interpreter  for  the  appellant, 

called  upon  the  appellee  in  the  city  of  Laporte,  and  demanded 

■of  the  appellee  that  he  pay  the  $500  tiien  past  due;  and  the  a$~ 

_pel!ee  Uien  informed  the  appellant  that  the  former    had  no 

■,  and  could  not  get  any  then,  and  could  not  make  the  pay- 

The    appellant  informed  the   appellee  that  ihe  former 
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aeeded  ibe  money  te  pay  his  debtfl,  and  the  appellee  then  etated 
fta  the  i^gpeUani  tlmt  the  former  expected  to  sell  a  piece  of  land 
in  a  abort  ^*^  time,  from  which  be  would  get  his  money  to  make 
Umb  payment,  and  that  he  would  make  the  payment  soon;  and  tiie 
a{^>eUaiit  then  inlormed  the  appellee  that  niiless  he  made  tiie 
paymeot  by  Christmas,  he  could  not  have  the  land,  and  that  the 
appellant  would  sell  it  to  some  one  else.  On  or  about  October  1, 
1900,  H^man  Soldt^  a  son  of  tiie  appellant,  at  the  latter's  re- 
^es^  again  called  upon  the  af^iellee  an  the  city  of  Laporte,  and 
inquired  of  him  if  he  had  as  yet  arranged  to  make  the  payment) 
to  which  the  appellee  replied  that  he  eould  not  pay  then;  that 
he  had  not  yet  .been  able  to  raise  the  money,  but  he  would 
do  so  soon;  in  response  to  which  Herman  Boldt  informed  the 
appellee  tiiat  unless  he  made  the  payment  by  Christmas,  he  could 
not  hare  the  land,  but  the  appelWt  would  sell  it  to  some  one 
ebe.  The  appellee  did  not  make  any  further  payment  before 
Christmas,  1900,  and  did  not  go  to  the  appellant  and  give  him 
any  further  information,  or  make  any  other  arrangement  with 
him  whatever;  but  February  9, 1901,  he  left  the  state  of  Indiana, 
and  did  not  return  until  July  4,  1901.  July  5,  1901,  the  ap- 
pellant entered  into  a  written  contract  with  one  Charles  H. 
Tuesburg,  by  which  Ihe  appellant  promised  and  agreed  to  sell 
and  convey  the  land  in  question  for  the  price  of  $4,000,  of  which 
Tueahurg  at  the  time  paid  the  appellant  $200,  which  the  appel- 
lant used  and  applied  to  the  payment  of  his  debts;  but  the  ap- 
pellant at  the  date  of  the  court's  finding  had  not  executed  to 
Tneaburg  any  deed  of  ooDYeyanoe  for  the  land. 

At  the  time  of  the  making  of  the  contract  of  the  appellant 
and  the  appellee  the  land  in  question  was  marsh  land,  unculti- 
vated and  onimpioved,  and  there  was  a  growing  demand  for 
aack  landa  in  Aat  neighborhood,  uid  auch  lands  were  increasing 
in  Table,  of  which  fact  the  appellee  had  knowledge,  and  the  ap- 
pellant also  knew  that  the  land  in  eontroTorsy  was  increasing 
in  Talne,  and  he  fuUy  uidexBtood  the  value  of  the  land,  and 
understood  the  eontract  between  him  and  the  appellee  and  aU 
its  provisions;  and  ^^  when  the  appelant  and  Jahns  called  on 
the  appellee,  August  80,  1900,  abe  appellant  had  learned  and 
knew  that  the  lands  in  Ifae  neighborhood  in  question  were  in- 
creasiiig  m  value.     From  the  early  spring  of  1899  to  August  30, 
IdOl,  the  land  in  question  had  gradually  increased  in  value, 
^t  twmty'&re  tt>  forty  per  cent    July  11, 1901,  the  appelleo 
Wned  that  the  appelhoit  had  entered  into  a  contract  for  tha 
kkotfbe  land  to  Tueaburg,  and  the  appellant  cm  that  day  ii^- 
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formed  tbe  appellee  that  the  former  had  sold  the  land  to  Tues- 
barg.  Thereafter,  on  Atigtist  30,  1901,  the  appellee  called  apoo 
the  appellant  at  bis  home  and  offered  him,  first,  $660,  and  pre- 
eeoted  three  notes  dated  August  30, 1901,  signed  by  the  appellee, 
and  payaUe  to  tbe  appellant,  two  of  them  for  $500  each  and 
one  for  $300,  due  on  or  before  one,  two  and  three  years  from 
date,  reepectivelj,  witb  interest  at  the  rate  of  six  per  cent  from 
date  tintil  paid,  and  a  mortgage  on  the  land  in  question  secur- 
ing the  notes,  signed  and  acknoiriedged  by  the  appellee,  and  de- 
manded of  the  appellant  that  he  execute  to  the  appellee  a  deed 
for  the  land.  Immediately  thereafter,  on  the  same  occasion,  the 
appellee  offered  the  appellant  $1,160  and  two  cotes,  signed  by 
the  appellee,  and  payable  to  the  order  of  the  appellant,  dated 
August  30,  1901 — one  for  $500,  due  on  or  before  one  year  after 
date,  and  the  other  for  $300,  due  on  or  before  two  years  after 
date — and  also  offered  a  mortgage  on  the  land  to  secure  the 
cotes,  executed  and  acknowledged  by  the  appellee;  in  response 
to  which  the  appellant  stated  to  the  appellee  that  he  had  sold 
the  land.  At  the  time  for  the  payment  of  $500  and  the  deliveir 
of  the  deed,  January  20,  1900,  neither  party  did  anything  toward 
the  performance  of  the  contract.  August  31,  1901,  the  appellee 
brought  this  suit  In  the  Laporte  circuit  court,  and  filed  in  the 
office  of  the  clerk  of  that  court  a  lis  pendens  notice  of  the  bring- 
ing of  the  suit.  Tbe  appellee  did  not  at  any  time  after  the  mak- 
ing of  the  <xmtract  in  suit  until  August  30,  1901,  offer  to 
■*»•  pay  the  $500  which  came  due  January  20,  1900,  nor  did 
he  during  Uiat  period  execute  or  offer  to  execute  notes  and  mort- 
gage for  the  deferred  pajnnents.  At  all  times  from  the  date 
of  the  contract  up  to  Christmas  of  the  year  1900,  the  appellant 
was  ready,  willing  and  able  te  accept  and  receive  the  payments 
and  notes  and  mortgage  and  execute  and  deliver  to  the  appellee 
a  warranty  deed  conveying  title  te  the  land  in  accordance  with 
the  contract  He  never  executed  or  tendered  to  the  appellee  » 
deed  of  conveyance  for  the  land.  August  11, 1900,  the  appellant 
authorized  the  appellee  to  cut  the  grass  on  the  land,  which  he 
had  done.  April  12,  1901,  the  appellee  paid  to  the  treasurer  of 
Laporte  county  $11.52  for  the  taxes  aseeseed  against  the  land 
for  the  year  1900.  TTie  court  found  that  about  the  end  of 
August,  1900,  the  appellant  agreed  with  the  appellee  to  an  ei- 
tension  of  the  time  for  making  payment  upon  ^e  contract  until 
Christmaa,  1900.  August  30,  1901,  the  appellee  went  to  the 
dlant  prepared  to  pay  toe  money  then  due  from  tiie  former 
te  latter  upon  the  contract,  and  prepared  to  execute  the 
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BoteB  ind  mortgage  for  fhe  balance  of  the  purchase  money  for 
the  land,  and  prepared  to  tender  said  money  and  said  notes  and 
mortgage,  but  was  informed  by  the  appellant  that  he  could  not 
liave  the  land,  and  that  the  appellant  refused  to  cany  out  the 
tenoB  of  the  contract  with  tbe  appellee. 

Upon  these  facts  the  court  stated  ccmclusions  of  law  as  f ol- 
lovs:  ''l.  That  the  plaintiff  is  entitled  to  a  specific  performance 
of  laid  contract  by  the  defendant;  2.  That  the  defendant  shall 
execate  and  deliTer  to  the  plaintiff  a  good  and  sufficient  warranty 
deed  for  said  real  estate,  and  should  receive  therefor  from  the 
plaintiff  the  amount  of  money,  notes  and  mortgage  tendered  to 
him  August  30,  1901^  or  the  full  amount  of  the  balance  of  the 
puthase  price  which  was  due  August  30,  1901,  in  cash,  at  the 
optioa  of  the  plaintiff^  as  provided  in  said  contract;  and  that 
if  the  defendant  fails  within  a  reasonable  time  to  ^^  execute 
ind  deliver  said  deed  and  receive  said  consideration  therefor, 
a  conmiisioner  should  be  appointed  by  the  court  to  execute  such 
deed,  on  tiie  payment  of  such  consideration  into  the  hands  of  the 
derk  of  this  court  for  the  use  of  the  defendant^' 

By  fhe  terms  of  the  contract  the  appellant  after  receiving, 
at  its  date,  the  payment  of  $10,  and  after  receiving  in  thiriy 
days  thereafter  $490,  was  to  receive  in  six  months  after  the  date 
of  the  contract — ^that  is,  on  January   20,  1900 — ^another   pay- 
i&ent  of  $500.     He  was  then  to  execute  the  deed  of  conveyance, 
■ud  to  take  a  naortgage  on  the  land  to  secure  payment  of  the 
I'CDiainder  of  the  purchase  money,  payable  in  three  installments, 
represented  by  three  notes  bearing  interest  at  six  per  cent — ^two 
for  $500  each,  to  mature  ultimately  one  in  one  year  and  the 
ofiwr  in  two  ^rears  from  January  20,  1900,  and  one  for  $300,  to 
mature  ultinoately  in  three  years  from  that  date;  but  these  notes 
^cit«  to  be  drawn  payable  on  or  before  such  dates  of  ultimate 
iBttority.    The  appellee  agreed  to  make  the  payments  as  thus 
*PQci£ed«     There  was  also  a  provision  that  payments  mi^t  be 
Aide  on  the  installment  of  $490  due  in  thirty  days  and  the  in- 
^^slhnent  of  $500  due  in  six  months  at  any  time  before  their 
^fttority,  and  in  this  connection  it  was  provided  that  the  deed 
thonld  be  made  when  the  first  $1,000  of  the  purchase  money 
VIS  paid.    When  the  appellee  offered  to  make  payments  and  to 
gite  notes  and  mortgages  on  August  30,  1901,  the  installment 
^  $500  payable  January  20,  1900,  had  been  due  one  year  and 
>evQi  and  one^third  months,  and  the  time  of  this  offer  was  more 
than  seven  months  after  tiie  date  designated  for  the  ultimate  mar 
toritj  of  the  first  note  for  $500  contemplated  by  the  contract. 


2€0  American  State  Reports,  Vol.  104.      [Indianmy 


The  oourt  rendered  its  special  finding  and  its  judgment  S^p- 
tciEaber  8^  1902.    At  that  date,  if  the  contract  hud  been  earned 
-  out  acoorduig  to  its  t^rma^  all  the  infitallments  ot  the  purchase 
Hioney  would  hare  been  due  ezcq>t  the  final  installment  ^^^   of 
$300,  which  would  have  ultimateljr  matured  in  less  than   five 
months  thereafter.    In  any  view  of  the  ease,  the  appellant  could 
not  have  been  regarded  as  having  been  placed  in  a  position  "where 
Ibe  eottld  be  required  to  make  ihe  deed  before  August  30,  1901. 
The  court  concluded,  September  8,  1902,  that  he  should  execute 
the  deed,  and  should  receive   therefor  the  amount  of  money, 
notes  and  mortgage  tendered  to  him,  August  80, 1901,  or  the  full 
amount  of  the  balance  of  the  purchase  price  due  at  that  date 
in  cash,  at  the  option  of  the  appeUee. 

It  will  have  been  observed  that  4te  eourt  fownd  that  two  oflSers 
of  money,  notea  and  mortgages  were  made  by  tiie  appeUee  on 
that  day ;  but  we  notioe  that  the  judgment  provided  that  the 
appellant  should  execute  the  deed  and  receive  from  the  appellee 
•$1,160,  ^^being  paym^its  and  interest  due  on  August  30,  1901, 
together  with  his  promissory  notes  for  $800,  secured  by  mort- 
gage on  the  said  land  for  tiie  balance  of  the  purchase  money, 
or  that  he  receive  from  the  plaintifF,  at  the  option  of  the  plain- 
Hdff,  $1,960  in  cash,  being  ihe  total  nmount  due  from  plaintiff  to 
'defendant  for  said  real  estaie  on  August  30, 1901.^'  In  stating 
in  the  finding  of  facts  the  offer  of  August  30,  1901,  which  in- 
cluded the  proposition  to  pay  $1,160,  it  is  stated  that  the  ap- 
pellee offered  tiie  appdlant  two  notes  dated  August  30,  1901 — 
one  for  $500,  due  on  or  before  one  jea^  after  date,  and  one  for 
$300,  due  on  <»r  before  two  yean  after  date.  The  maturity  of 
«each  of  these  notes  would  be  seven  months  later  ttian  the  ultimate 
maturity  provided  for  in  the  oonl3?aet  The  notes,  by  the  terms 
^>f  the  contract,  were  to  draw  interest  rt  six  per  cent.  It  does 
not  a|>pear  from  the  finding  of  facts  that  the  notes  offered  along 
with  the  $1,160  in  cadi  provided  for  any  interest,  and  in  the  con- 
'dusiions  of  law  and  the  judgment  it  was  not  required  that  the 
sotes  to  be  giif^en  by  the  appellee  should  provide  for  any  interest 

It  is  well  settled  iiiat  the  enforcement  of  specific  perform- 
ance of  eontracts  rests  in  43ie  eemmd  discretion  of  fte  courts 
^^^  and  &e  court  will  do  what  seems  just  and  equitable  under 
ike  peculiar  circumstances  of  the  particular  case  before  it  for 
•deeiaion.  The  awarding  of  specific  performance  hy  a  court 
of  equity  is  a  matter,  not  of  iibsoflute  right  but  of  sound  discro- 
^on ;  and  a  bill  may  be  resisted  on  mudh  weaker  grounds  than 
uire  necessary  for  its  maintenance :  Tawter  v.  Bacon,  89  Ind.  565. 
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In  a  suit  for  specific  performance  the  plaintiff  must  show 
that  he  has  been  ready,  willing  and  eager  to  perf  orm,  and  the 
imrden  is  npon  him  to  show  a  full  and  complete  performance' 
or  €&T  to  perform  on  his  part:  Forthman  v.  Deters,  206  UL. 
159,  99  Am.  St  Eep.  145,  69  N.  E.  97. 

Though  time  be  not  of  the  essence  of  the  contract  origi- 
nally, it  may  be  so  rendered  by  the  conduct  of  the  vendor  or  ven- 
dee subsequent  to  the  making  of  the  contract:  Jackson  v.  ligon^ 
3  Leigh  (Va.),  161,  188. 

If,  succeeding  the  fault  of  the  vendee  by  failure  to  pay  an* 
installment  of  the  purchase  money  at  the  time  stipulated  in  the 
contract,  there  has  been  a  considerable  increase  in  the  value  of 
the  property,  this  may  be  a  sufficient  reason  for  denying  him 
specific  relief ;  for  the  contract  would  thereby  become  an  unequal 
one,  and  its  specific  enforcement  would  encourage  delays  by  en- 
tbling  the  vendee  to  take  advantage  of  changes  in  his  favor, 
though  he  might  have  delayed  intentionally,  having  purchased 
for  speculation,  and  not  meaning  to  perform  unless  favorable 
changes  occur:  Smith  r.  Lawrence,  15  Mich.  499.  See,  also,. 
Mahon  v.  Leech,  11  N.  Dak.  181,  90  N.  W.  807. 

In  Brashier  v.  Gratz,  6  Wheat.  528,  5  L.  ed.  322,  it  was  said 
by  Mr.  Chief  Justice  Marshall:  ^'Another  circumstance  which 
ought  to  have  great  weight  is  the  change  in  the  value  of  the  land. 
It  was  purchased  at  $22.50  per  acre.  Mr.  Brashier  [the  plain- 
tiff] failed  to  comply,  and  was  unable  to  comply  with  his  en- 
gagements. More  than  five  years  after  the  last  payment  had  be- 
come due  the  land  suddenly  rises  to  the  price  of  $80  per  acre. 
Then  he  ^^  tenders  the  purchase  money,  and  demands  a  specific 
performance.  Had  the  land  fallen  in  value,  he  could  not  have 
paid  the  purchase  money  [he  being  insolvent].  This  total  want 
of  reciprocity  gives  increased  influence  to  the  objections  to  a 
specific  performance,  which  are  furnished  by  this  great  altera- 
tion in  the  value  of  the  article.^' 

Lapse  of  time  after  maturity,  before  payment  of  purchase 
money,  may  generally  be  compensated  by  interest;  and  time  will 
not  be  regarded  as  of  the  essence  of  such  a  contract  as  the  one 
in  suit  merely  because  definite  dates  of  performance  are  desig- 
imted  therein:  Jackson  v.  Ligon,  3  Leigh  (Va.),  161,  188;  Fry 
on  Specific  Performance,  3d  Eng.  ed.,  sec.  1077.  Neither  can 
inability  to  pay  the  purchase  money  when  due,  not  attributable 
to  the  fault  of  the  vendor,  be  regarded  by  the  court  as  any  ex* 
cnae  for  failure  to  pay  at  maturity,  or  upon  demand  thereafter. 
In  Ewing  v.   Grouse,  6  Ind.   312,  where  the  provisions  of 
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the  contract  seemed  to  show  that  the  partieB  at  the  time  of  the 
Bale  contemplated  a  literal  performance  within  the  period  named^ 
it  was  said  that,  if  this  view  were  incorrect,  yet  the  subseqaeat 
conduct  of  the  parties  afforded  sufficient  proof  that  they  regarded 
and  expressly  treated  the  time  agreed  on  for  the  payment  of  an 
installment  of  purchase  money  as  an  essential  element  in  the 
contract. 

The  appellant  was  in  debt  when  the  contract  was  made^  and 
he  then  informed  the  appellee  that  he  was  selling  the  land  to  pay 
bis  debts,  and  he  applied  upon  his  debts  tiie  moneys  he  receiTed, 
which  were  not  enough  to   discharge  his   indebtedness.     The 
value  of  the  land  was  rising  gradually  when  the  contract  was 
made,  as  they  both  knew,  and  it  had  risen  greatly  afterward. 
When  payment,  overdue,  was  demanded,  the  appellee  was  told 
that  the  money  was  needed  to  pay  debts,  which  was  the  purpose 
of  the  sale,  as  he  was  apprised  from  the  beginning.    He  was  an 
experienced  business  man  and  dealer  in  real  estate,  and,  while  the 
land  was  rising  greatly  in  value,  he  gave  no  reason  for  ***  fail- 
ure to  pay  except  his  alleged  inability  to  do  so.    He  had  him- 
self gone  to  the  appellant  for  the  making  of  the  contract,  the 
appellant  being  a  man  who  imperfectly  understood  the  English 
language,  and  who  was  desirous  of  freeing  himself  from  debt 
Having  wholly  neglected  to  comply  with  the  demand  or  payment 
during  the  time  limited  by  the  notice,  he  continued  thereafter 
to  be  in  default,  and  made  no  offer  until  after  he  learned  that 
the  appellee  had  contracted  to  sell  to  another  person.     While  we 
need  not  treat  the  extraneous  matters  which  we  thus  far  have 
recounted  as  being  sufficient  of  themselves  alone  to  make  time 
of  the  essence  of  the  contract,  they  are  not  unworthy  of  the 
ohFcrvation  of  a  court  of  equity  in  considering  the  notice  limit- 
ing the  time  of  payment  to  Christmas,  1900,  and  the  conduct  of 
the  parties  thereafter. 

In  Pomeroy  on  Contracts,  second  edition,  section  396  it  is 
said :  ''As  the  doctrine  that  time  is  not  essential  in  the  perform- 
ance of  a  contract  may  sometimes  work  injustice,  and  be  used 
as  the  excuse  for  unwarrantable  laches,  the  following  rule  was 
introduced  at  a  comparatively  late  period,  and  is  now  firmly 
settled,  which  prevents  the  doctrine  from  being  abused  by  the 
neglect  or  willfulness  of  either  party.  If  either  the  vendor  or 
the  vendee  has  improperly  and  unreasonably  delayed  in  comply- 
iniLwith  the  terms  of  the  agreement  on  his  side,  the  other  party 
lotice,  fix  upon  and  assign  a  reasonable  time  for  com- 
9  contract,  and  may  call  upon  the  defaulting  party  to 
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the  acts  to  be  done  by  liiiny  or  any  particular  act  witlun  this 
{criod.  The  time  thus  allotted  then  becomes  essential,  and  if 
Ite  party  in  default  fails  to  i>eTf orm  before  it  has  elapsed,  the 
nait  will  not  aid  hini  in  eif  orcing  the  contract^  but  will  leave  him 
to  bis  legal  remedy/'  It  is  further  said  in  section  396 :  ''The 
iiotice  cannot  be  an  arbitrary  and  sudden  termination  of  the 
transaction;  it  cannot  put  an  immediate  end  to  a  pending  dis- 
pute or  negotiation  as  to  the  title;  it  must  allow  a  reasonable 
kngth  of  time  for  the  other  party  to  perform,  ^^^  and  if  it 
fails  in  any  of  these  respects,  it  may  be  disregarded,  and  will  pro- 
duce no  effect  upon  the  equitable  r^nedial  rights  of  the  party 
to  whom  it  is  given*  The  nature  and  object  of  the  contract^  the 
dicumstances  of  the  case,  and  the  previous  conduct  of  the  par^ 
ties,  are  important,  and,  indeed,  controlling  elements  in  deter- 
nuning  the  reasonableness  of  the  notice.  The  notice,  also,  to  be 
effectoal  in  making  the  time  allotted  an  essential  element  of  the 
performance,  must  be  express,  clear,  distinct  and  unequivocal : 
See,  also,  to  the  same  effect.  Fry  on  Specific  Performance,  3d 
EIng.  ed.,  sec.  1092  et  seq.  This  rule  appears,  as  stated  by 
these  text-writers,  to  be  well  and  firmly  established  in  England 
and  America. 

In  Taylor  v.  Brown,  2  Beav.  180,  it  was  held  that,  while  it 
was  established  by  repeated  decisions  that  where  the  contract 
and  the  circumstance  were  such  that  time  was  not  considered  as 
of  the  essence  of  the  contract,  if  any  unnecessary  delay   was 
created  by  one  party,  the  other  had  the  right  to  limit  a  reason- 
able time  within  which  the  contract  should  be  perfected  by  the 
other,  and  that  in  cases  where  the  time  was  fairly  limited  by 
notice,  stating  that  within  such  a  period  what  was  required  must 
be  done,  or  the  contract  would  be  treated  as  at  an  end,  bills  for 
specific  performance  afterward  filed  had  been  dismissed  by  the 
court  with  costs;  yet  this  rule  was  not  applicable  to  a  case  of  no- 
tice given  during  the  pendency  of  negotiations,  stating  that  from 
the  time  and  on  the  day  of  the  giving  of  the  notice  the  party 
giying  it  would  consider  the  contract  at  an  end. 

In  Benson  v.  Lamb,  9  Beav.  502,  where  there  was  a  delay  of 

tvo  months  after  the  date  designated  for  the  completion  of  the 

eontraet,  a  notice  of  ten  days  then  given  was  held  sufiieient  to 

pat  an  end  to  the  contract,  and  specific  performance  was  denied. 

In  Wiswall  v.  McGowan,  1  Hoff.  Ch.  125,  138,  it  was  said 

fiiat  either  party  to  a  contract  for  the  sale  of  land,  ^^  where 

Ho  time  has  been  fixed  or  performance  at  the  appointed  time  has 

hem  waived,  may  limit  a  day  at  which  it  must  be  fulfilled ;  but 
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Uiis  miut  be  a  reaaonable  period  according  to  the  nature  of  the 
contract,  aifording  the  part;  a  reasonable  time  to  make  his  prep- 
aration, and  of  this  period  dne  notice  miiBt  be  given :  See,  bIbo, 
Thon>pBon  r.  BnUee,  5  Rich.  Eq.  370 ;  Mudgett  v.  Clay,  6  Wash. 
103,  111,  31  Pac  484 ;  Chabot  v.  Winter  Park  Co.,  34  Fla.  258, 
43  Am.  St  Bep.  192,  15  South.  756.  And  see  Bnmmington  t. 
Kelley,  7  Ohio  433,  where  there  was  long  delay  after  the  vendor 
informed  the  v^idee  of  the  immediate  end  of  the  contract  and 
tendered  him  his  notes.  Specific  performance  was  denied.  Wft 
need  not  go  so  far  in  the  case  before  ns. 

In  Hatdi  t.  Cobb,  4  Johns.  Ch,  559 — a  suit  of  the  vendee  for 
specific  performance — it  appeared  that  the  plaintiff  had  made 
default  in  the  paymenta,  which  by  the  contract,  were  made  a 
condition  precedent  to  the  conveyance,  and  the  defendant  had  ac- 
cepted one  small  payment  Bubsequent  to  such  default,  but  about 
six  months  thereafter  the  defendant  repeatedly  called  for  pay- 
ment, and  gave  notice  that  if  the  plaintiff  did  not  pay  hint  he 
^ould  be  obliged  to  part  with  his  interest  in  the  land.  No  pay- 
ment being  made,  the  defendant  assigned  over  his  right  to  > 
tiiird  person,  and  the  plaintiff,  with  knowledge  of  that  fact, 
made  a  tender  of  the  balance  due  on  the  contract,  and  filed  his 
bill  for  specific  performance,  etc  The  court,  in  holding  that 
specific  performance  could  not  be  decreed,  said  that  the  defend- 
ant waa  not  bound  to  wait  any  longer  upon  the  plaintiff,  but 
had  a  clear  right  to  exact  immediate  payment,  or  else  to  patt 
with  his  interest  in  the  land  to  another,  in  order  to  meet  hia  oini 
convenience  or  necessities.  It  was  further  said  that,  if  the  de- 
fendant had  not  parted  with  his  interest  before  the  filing  of  the 
bill,  it  might  even  have  been  a  point  deserving  conaideratioa 
whether  the  plaintiff  was  entitled  to  assistance  when  no  acci- 
dent, mistake  or  fraud  had  intervened  to  prevent  the  perform- 
ance of  the  contract  on  his  **''  part,  and  when,  after  indulgent* 
&nd  after  considerable  subsequent  delay,  he  had  twice  been  re- 
quested to  make  payment  and  bad  omitted  to  do  it. 

Wliere  tin'  time  of  performance  specified  in  the  notice  to  fl» 
defaulting  party  is  expressly  assented  to  by  the  latter,  the  res- 
Ronableiicps  of  lie  notice  cannot  be  questioned  by  him:  Miller  r. 
Bice,  133  III.  315,  330,  24  N.  E.  543. 

In  Chabot  r.  Winter  Park  Co.,  34  Fla.  258,  43  Am.  St.  Bep. 
,  15  South.  756,  it  was  said :  "Although  the  complainant  was 
efauH,  he  made  no  reply  whatever  to  the  notice.  If  he  ht* 
:ed  still  further  extension  of  time  he  should  have  let  hi* 
es  be  known.     If  he  considered  that  he  bad  further  rigbl* 


JoD^  1901]  BouiT  V.  Early.  26S 

in  file  matter,  and  that  the  Winter  Park  Company  could  not 
p«t  a  limitatiiHi  of  time  upon  him,  he  should  have  been  piomfpt 
in  tfae  asBertion  of  such  rights.  Failing  to  aek  any  farther  ex* 
tcnaon  or  to  assert  any  rights  he  must  be  held  as  acquiescing  in. 
the  demand  contained  in  the  notice,  and  as  abandoning  all  rights 
he  might  have  had  to  enforce  the  performance  of  the  contract''' 
In  that  case,  the  time  fixed  in  the  notice  for  the  performance  of 
the  contract  was  nearly  forty  days,  and  the  act  to  be  done  waa 
tfae  paymoit  of  a  anna  of  mtmey.  This  was  held  to  be  a  reason- 
able limitation,  though  one  party  lived  in  Massachusetts  and  the 
other  was  in  Florida. 

At  all  times  from  the  making  of  the  contract  up  to  the  date 
ipecified  in  his  notice  as  the  limit  of  time  for  payment,  the  ap* 
pellant  was  ready,  willing  and  able  to  receive  and  accept  pay- 
ment and  notes  and  mortgage,  and  to  execute  to  the  appellee  a 
deed  of  conveyance  as  stipulated  in  the  contract  Being  always 
met  with  the  statement  of  inability  of  the  appellee  to  pay,  no 
eccasion  arose  for  express  tender  or  oflEer  of  a  deed  of  conveyance. 
Upon  all  the  facts,  we  think  the  appellee  is  not  entitled  to  the 
interposition  of  a  court  of  equity,  but  should  be  remitted  to  his 
remedy  at  law. 

*••  The  appellee  has  filed  a  cross-assignment  of  error  in  the 
overruling  of  his  demurrer  to  certain  paragraphs  of  answer,  but, 
if  the  conclusion  to  which  we  have  thus  arrived  be  correct,  there 
wiB  no  error  in  the  ruling. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
instruction  to  state  a  conclusion  of  law  in  accord  with  the  fore- 
ping  opinion. 
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I.  At  I^w,  tiflifl  ia  ot  the  aaoBee  of  *  eontrftct  to  eonvej  land,  uid 
if  the  vendor  or  th«  readee  ia  not  ablo  to  perform  on  tbe  day  Ht  for 
pcrfonnante,  eithw  Bay  conoidar  the  contract  at  ftn  end.  In  other 
words,  at  law,  tine  ie  of  the  eaenee  of  the  contrmct;  and  strict  per- 
formatice  ia  gtatnlij  required:  Conway  t.  Case,  22  HI,  127;  Crom- 
well T.  WUkinion,  18  Ind.  365;  HiU  t.  School  District,  17  Me.  310; 
Hill  V.  Fisher,  U  He.  143;  Schmidt  t.  Beed,  132  N.  Y.  109,  30  N.  E. 
373.  If  a  vendor  of  land  niea  the  vendee  at  law  for  tbe  recovery 
of  damages  for  an  alleged  breach  by  tbe  Tendoe  of  an  eieentory  con- 
tract of  purchaae,  time,  in  sneh  ease,  ia  of  the  easenee  of  the  contract, 
and  the  veniloi,  in  order  to  recover,  niaat  ebow  biwaelf  to  have  been 
ready,  able,  and  willing  to  eonvey  by  good  and  perfect  title,  promptly 
at  the  stipulated  time:  Fruier  v.  Bogga,  37  Fla.  307,  20  Sooth.  245. 
IL    In  EfttitT— Oenanl  Enla. 

As  a  general  mle,  time  la  not  deemed  to  be  ot  the  essence  of  a 
convey  land,  nnlew  the  parties  have  expressly  eo  etipn- 
re  eo  treated  it,  or  it  necessarily  follows  from  the  nature 
I  of  the  contract  or  the  conduct  of  the  parties. 
Equity  taoMa  time  to  b^  prima  facie,  noneaeential,  and  will  enforce 
the  specific  performanco  of  agreements  to  convey  land  after  the  time 
for  their  performance  has  been  snffeied  to  paaa  by  the  party  asking 
for  the  intervention  of  the  conrt, 

While   the   above  ia  the  generally  recogniied   rule,  there   are  a 
□  umber  of  cosea  which  bold,  without  limitation,  that  in  equity  time 
IB  not  reganled  as  of  the   essence  of  the  contract  unless  expressly 
Elated  tbereiu  to  be  m>:  Chabot  v.  Winter  Park  Co.,  31  Fla.  258,  43 
Am.  St.  lifp.  US,  15  South.  756;  Enott  v.  Stephens,  5  Or.  235;  Brysoa 
V.  Peak,  3  Ired.  Eq.  310;  Martindale  v.  Waas,  3  MeCrary,  108,  8 
Fed.  £54.     In  contraete  for  the  sale  of  real  estate  time  of  perform- 
ance of  tbeir  stipulations  is  not  in  general,  in  equity,  of  the  esseoce 
of  t)ie  contrnct  producing  loss  of  or  forfeiture  of  rights:  Jarvis  v. 
Cowger,   41    W.  Va.   208,   23   S.   E,   522.     Even  under   the   rule   thus 
strictly    atiitod,   namely,    that   equity   does   not   regard   time   aa   the 
essence  of  a  contract  to  convey  land  nnless  expressly  made  so  by  tbe 
parties,  it  rcijuires  that  one  who  seeks  specific  performance  of  such  a 
contract  bIiuII  not  be  guilty  of  unreasoikable  delay,  and  most  seek  bis 
redreHs  nith   reasonable  promptness:   Chabot  v.  Winter  Park  Co.,  34 
Fla.  258,  43  Am.  St.  Bep.  192,  15  South.  TS6.     Of  course,  it  must  bs 
conceded  that  time  is  not  eseential  to  such  contract  when  the  situatiaa 
of  the  parties  i)  unchanged,  and  the  delay  is  reasonably  eicnasd,  and 
"'"  in  default  manifests  good  faith,  and  is  reasonably  prompt 
inti   Austin  V.  Wacks,  30  Minn.  335,  15  N.  W.  409.    Time 
act  is  not  essential  in  equity  in  general,  where  circumstaness 
nulile  nature  have  prevented  a  party  from  strict  eomplianes 
articular:  Garretson  v.  Vanloon,  3  O.  Oieene,  128,  64  Am. 
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Tbe  general  mle,  lioweTery  Bustained  by  a  mnltitiide  of  authorities 
jb  u  iint  stated,  that  time  is  not  of  the  essence  of  a  contract  to 
'eoBTey  land  unless  made  so  by  its  terms  expressly,  or  by  implicatioa 
tnm.  the  nature  of  the  subject  matter,  the  object  of  the  contract,  or 
-the  litnation  or  eondnet  of  the  parties:  Durant  ▼.  Comegys,  8  Idaho, 
^04, 28  Pae.  425;  Bnunfield  ▼.  Palmer,  7  Blackf.  227;  Ewing  ▼.  Grouse, 
41  Ind.  312;  KeUer  ▼.  Fisher,  7  Ind.  718;  Jones  ▼.  Bobbins,  29  Me.  351, 
1  Am.  Bep.  593;  Austin  ▼.  Wacks,  30  Minn.  335,  15  N.  W.  409;  Walton 
T.  Wilson,  30  Miss.  576;  Fletcher  v.  Wilson,  Smedes  ft  M.  Ch.  376; 
Hoffman  ▼•  Hummer,  17  N.  J.  £q.  263;  Origg  ▼.  Landis,  19  N.  J.  Eq. 
350;  Granwell  ▼.  Clinton  Bealty  Co.  (N.  J.  Eq.),  58  Atl.  1030;  Picker- 
ing ▼.  Pickering,  38  N.  H.  400;  White  ▼.  Butcher,  6  Jones  Eq.  238; 
Frink  ▼.  Thomas,  20  Or.  265,  25  Pac.  717,  12  L.  B.  A.  239;  Wright- 
Bledgett  Co.  ▼.  Astoria  Co.  (Or.),  77  Pac  599;  D 'Arras  y.  Keyser, 
28  Pa.  St.  249;  Johnson  v.  McMuHin,  8  Wyo.  237,  21  Pac.  701.    Though 
time  may  be  made  of  the  essence  of  a  contract  for  the  sale  of  land 
ty  express  agreement  or  reasonable  construction,  yet  in  the  absence 
of  express  stipulation,  courts  ordinarily  lean  agaiust  such  construe* 
tion,  for  the  reason  that  it  would  result  in  the  enforcement  of  a 
penalty,  and  because  interest  is  ordinarily  treated  as  full  compensa- 
tion for  the  delay:  Ellis  t.  Bryant,  120  Ga.  890,  48  8.  £.  352;  Frink 
▼.  Thomas,  20  Or.  265,  25  Pac  717,  12  L.  B.  A.  239.    In  equity,  time 
ia  not  necessarily  deemed  of  the  essence  of  the  contract,  but  it  may 
be  so  made  by  express  stipulation,  and  then  unless  peculiar  circum- 
stances have  interrened,  it  must  be  considered  and  treated  as  of  the 
Bsaence:  Morgan  ▼.  Herrick,  21  lU.  481;  and  even  in  equity,  time  will 
be  regarded  as  of  the  essence  of  the  contract,  when  it  clearly  and 
affirmatiTely  appears  that  the  parties  intended  that  time  should  be 
eaeential:  Jewett  ▼.  Black,  60  Neb.  173,  82  N.  W.  375. 

in.    Time  may  be  Made  of  Essence  by  Agreement. 

Undoubtedly  all  persons  have  the  right  to  make  their  own  contracts, 
and  by  express  stipulation  may  make  the  time  of  performance  ma- 
terial and  of  the  essence  of  the  contract,  so  that  a  failure  to  perform 
at  the  time  avoids  the  agreement:  Wilcoxson  t.  Stitt,  65  Gal.  596,  52 
Am.  Bep.  310,  4  Pac.  629;  Cleary  v.  Folger,  84  Cal.  316,  18  Am.  St. 
Sep.  187,  24  Pac  280;  or  the  one  party  to  the  contract  may,  upon 
default  of  the  other  in  such  case,  sue  for  a  specific  performance  of 
the  contract:   Smith  t.  Mohn,  87  Cal.  489,  25  Pac  696;  Burke  v. 
Bonrs,  98  CaL  171,  32  Pac.  980.    Time  is,  however,  of  the  essence  of 
the  contract  when  the  sureties,  by  expressly  fixing  upon  a  time  for 
Us  performance,  have  indicated  that  time  was  regarded  by  them  as 
important  or  essential:  Ellis  v.  Bryant,  120  Ga.  890,  48  S.  E.  352; 
Kemp  V.  Humphreys,  13  111.  573;  Garretson  v.  Yanloon,  3  G.  Greene, 
128,  Si  Am.  Dee.  492;  Tyler  v.  McCardle,  9  Smedes  &  M.  230;  Hicks 
Y.  Aylsworth,  13  B.  I.  562.    The  intention  of  parties  as  regards  the 
itme  of  performance  will  be  secured  in  equity  as  at  law,  and  when 
tbM  appears  by  stipulation  to  be  a  distinct  or  essential  feature  in 
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Oe  eoBiTMt,  it  musi  be  eoaaidered  material:  Garretson  v.  Vanloon^ 
8  G.  Greene,  128,  54  Am.  Dec  492;  Grigg  ▼.  Landis,  19  N.  J.  Eq.  350. 
'And  if  the  partiea,  by  clear  and  explicit  terms,  provide  that  time 
•ban  be  of  the  easence  of  the  contract,  nothing  short  of  an  act  of 
God  will  ezenie  a  failure  to  perform:  Miller  ▼.  Phillips,  31  Pa.  Sk* 

218. 

IV.    Time,  When  of  Essence. 

a.  Cknerally.— The  qnestion  as  to  when  time  is  of  the  essence  of 
the  contract  generally  arises  when  a  bill  is  filed  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  lands,  as  in  the  principal  case,, 
and  time  is  of  the  essence  of  such  a  contract  either  when,  from  the 
nature,  or  the  subject  matter  of  the  contract,  it  is  material  that  it 
should  be  performed  at  a  certain  time,  or  when  the  contract,  by 
express  stipulation,  makes  it  of  the  essence,  and  releases  the  other 
party  upon  failure  to  comply  within  the  time.  In  other  words,  time 
may  be  made  of  the  essence  of  the  contract  by  express  stipulation  of 
the  parties,  or  without  such  express  stipulation,  by  the  nature  of  the 
contract  itself  or  of  the  circumstances  under  which  it  was  made,  aff 
where  the  benefit  to  accrue  from  the  consideration  to  be  paid  or  the 
conveyance  to  be  executed  materially  depends  upon  a  strict  perform- 
ance in  point  of  time:  Sneed  v.  Wiggin,  3  Ga.  100;  Garretson  v.  Van- 
loon,  3  G.  Greene,  128,  54  Am.  Dec.  492;  Goldsmith  v.  Guild,  10  Allen, 
239;  Grigg  v.  Landis,  19  N.  J.  Eq.  350;  Pickering  v.  Pickering,  38 
N.  H.  400;  Kirby  v.  Harrison,  2  Ohio  St.  326,  59  Am.  Dec  677;  Myers 
▼.  League,  62  Fed.  654;  Waterman  v.  Banks,  144  U.  S.  395,  12  Sup. 
Ct.  Bep.  646,  36  L.  ed.  479.  Time  may  be  of  the  essence  of  a  contract 
for  the  sale  of  land,  even  without  an  express  provision  to  that  effect, 
when  such  is  the  evident  intent  of  the  parties,  and  such  intention 
may  be  inferred  from  the  nature  of  the  property  itself  and  the  situ- 
ation and  relation  of  the  parties  thereto:  Edwards  v.  Atkinson,  14 
.Tex.  373;  Kentucky  Distilleries  etc.  Co.  v.  Warwick  Co.,  109  Fed.  280. 

b.  Flnctaation  in  Valne.— The  principle  that  time,  even  in  equity,, 
may  become  of  the  essence  of  the  contract  for  the  sale  of  property 
without  express  stipulation  to  that  effect  from  the  very  nature  of 
the  property  itself,  is  peculiarly  applicable  to  mineral  properties^ 
which  undergo  sudden,  frequent,  and  great  fluctuations  in  value,  and 
require  the  persons  interested  in  them  to  be  vigilant  and  active  in 
asserting  their  rights:  Waterman  v.  Banks,  144  U.  S.  394,  12  Sup. 
Ct  Bep.  646,  36  L.  ed.  479;  Durant  v.  Comegys,  3  Idaho,  204,  28  Pae. 
425.  Hence  time  is  of  the  essence  of  an  option  of  executory  contract 
to  purchase  mining  property  without  express  agreement  to  that  effeet,. 
and  when  a  vendor  gives  an  option  to  purchase  his  mining  property 
by  the  payment  of  the  purchase  price  in  installments  at  certain  datefl^ 
he  is  not  required,  on  declaring  a  forfeiture  for  failure  to  pay  the 
~nce    as   required,    to    return    installments   paid:    Merk   v.    Bowery 

in.  Co.  (Mont.),  78  Pac.  519.    To  the  same  effect,  Durant  v.  Comegys, 
Idaho,  204,  28  Pac.  425.    If  the  property  is  fluctuating  in  value  at 
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tbt  time  that  a  eontraet  for  ita  sale  is  made,  a  proTiaimi  tliereio  that 
ptjBeat  therefor  is  to  be  made  on  or  before  a  eertain  daj,  must 
t»  eoBatrned  as  making  time  of  the  essence  of  tho  eontraet,  mad  the 
T0Bdor  eannot  be  eompelled  to  speeilleally  perform  if  the  -porehaae 
atosef  is  not  paid  on  the  day  appointed:  Kantnekj  DistiUeriea  and 
WtMhonse  Go.  v.  Warwick  Co^  109  Fed.  280.    If  the  conduct  of  the 
psrties  shows  that  the  Tendon  regarded  the  time  limited  in  the 
contract  of  sale  for  the  payment  of  the  purchase  price  as  an  essential 
dement,  and  this  waa  recognized  by  the  purchaser,  and  that  tho 
▼aloe  of  the  lands  in  the  market  was  rising  rapidly,  and  all  of  the 
parties  were  dealing  with  the  lands  as  a  commercial  specnlation,  it 
BWt  be  implied  that  time  was  of  the  essence  of  the  contract,  and 
tiie  parties  are  estopped  from  denying  that  they  agreed  that  the 
'COBtrsct  was  ended:  Myers  v.  licagne,  62  Fed.  664.    There  may  be 
•cases,  however,  when  time  is  not  stipulated  to  be  essential,   and 
when  the  sitnation  of  the  parties  is  unchanged,  and  the  delay  reason- 
ably excused,  and  the  vendee  manifests  good  faith,  and  is  reason- 
ably  prompt  and  vigilant,  in  which  the  court  may,  in  the  exercise 
of  a  sound  discretion,  though  the  land  has  risen  in  value,  relieve  him 
from  the  consequences  of  the  delay:  Austin  v.  Wacks,  30  Minn.  336, 
16  N.  W.  409.     Thus  an  enhancement  in  the  price  of  the  land,  after 
the  date  of  the  eontraet,  does  not  make  time  of  the  essence  when  it 
appears  to  have  risen  from  the  making  of  a  number  of  purchases 
by  the  vendee,  and  not  from  a  general  demand  for  the  property, 
and  no  material  rise  has  occurred  during  the  period  of  the  vendee's 
delay:  Sylvester  v.  Bom,  132  Pa.  St.  467,  19  Atl.  837.    Though  time 
is  not  generally  regarded  in  equity  as  of  the  essence  of  the  contract^ 
yet  if  the  delay  is  considerable,  and  is  unaccounted  for,  and  where 
it  diminishes  the  value  of  the  property,  it  becomes  essential  and 
material:  Bellas  v.  Hays,  5  Berg,  k  B.  427,  9  Am.  Dec  885.    Where 
time  becomes  of  the  essence  of  the  contract  because  of  fluctuations 
ia  the  value  of  the  property,  the  party  having  the  opUon  te  insist 
<ipon  strict  performanee  auist   act  promptly  before  ether  equities 
intervene:  Grigg  v.  Landts,  21  N.  J.  Eq.  494.    If  property  is  pur- 
chased with  a  view  of  expending  large  sums  of  money  in  its  improve- 
ment, and  It  is  agreed  between  the  parties  that  the  title  to  the  prop- 
«ty  shall  be  perfected  by  a  particular  day,  time  becomes  oi  the 
esaence  of  the  contract,  and  the  vendor,  having  failed  to  pwf ect 
the  title  by  the  time  agreed  upon,  will  not  be  allowed  further  time 
for  that  purpose:  Oilman  v.  6mftl^  71  Md.  171,  17  Atl.  1085.    When 
payment  of  the  purchase  money  for  land  is  to  be  made  in  depreciated 
currency,  which  at  the  time  ef  ^the  maturity  of  the  dcffai  is  rapidly 
depreciating  in  value,  time  becomes  of  the  essence  of  the  contract: 
Campbell  v.  Banson,  21  Oratt.  405;  Booten  v.  Scheffer,  21  Gntt.  474. 
e.    Pionnent  in  XnataBmenli.— From  the  nature  of  the  transaction 
time  becomes  the  essence  of  a  contract  for  the  sale  of  lamd  which 
provides  that  the  consideration  is  to  be  paid  in  installments  at  certain 
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ttal  a  good  9Md  saflleieBt  deed  is  to  be  delivered  upon  reeeiv- 
!■£  ibe  pmjmmmtm  at  ike  Ubm  and  manner  agreed  upon,  and  that 
faihura  to  eoaplj  with  the  terms  of  the  contract  by  the 
the  Tcndor  la  to  be  released  from  all  obligations  to  convej 
tte  piopertT,  and  the  vaadeea  are  to  forfeit  all  rights  thereto:  Wood- 
n€  T.  8e«i<Tro]Kic  Land  and  Water  Co.,  87  Cal.  275,  25  Pac  354. 
Uader  a  eoatract  for  the  sale  of  land  providing  for  the  payment  of 
tko  piurehaaa  aMNwy  ia  inatallmentay  to  be  paid  on  specified  dates^ 
aad  for  the  execatioa  of  a  deed  upon  the  payment  of  the  last  install- 
as^ty  time  beeosMB  of  the  eaaaacu  of  the  contract,  and  if  snch  con- 
tract provides  for  «  forfeitnre  of  all  moneys  paid  npon  def anlt  by 
the  pnrchaaer,  and  that  the  veador  ahall  thereupon  be  released  from 
all  obUgaUoa  to  eoavejy  the  vendor  is  not  in  default  until  his  refusal 
to  convey  npon  a  tender  of  the  last  installment  of  the  purchase 
money,  but  is  entitled,  upon  tendering  a  deed,  to  demand  payment 
of  the  purehaae  money,  even  after  the  last  installment  is  due:  New- 
ton V.  HuU,  90  Cat  487,  27  Pae.  429;  Ewing  v.  Grouse,  6  Ind.  312. 
If ,  in  a  contract  to  aeU  timber  lands,  it  is  stipulated  that  the  pur- 
chase money  shall  be  paid  in  installments  at  certain  dates  from  the 
proceeds  of  timber  cut  from  the  land,  the  vendor  to  convey  in  fee 
when  full  payment  is  thus  made,  it  must  be  assumed  that  the  par- 
ties intended  that  the  payments  were  to  be  kept  up  in  the  ratio  of 
the  cutting,  that  the  vendor  reserves  the  right  of  re-entry  in  case  of 
failure  to  pay,  and  that  time  must  be  regarded  as  of  the  essence  of 
the  contract:  Jennisons  v.  Leonard,  21  WalL  302,  22  L.  ed.  539.  If 
it  is  expressly  stipulated  that  the  installments  shall  be  paid  at  speci- 
fied times,  and  that  if  any  one  installment  is  not  met  promptly,  the 
whole  sum  shall  be  due  and  payable,  time  becomes  of  the  essence 
of  the  contract,  and  if  the  party  agreeing  to  pay  fails  to  do  so,  he 
is  not  entitled  to  relief  in  equity:  Sneed  v.  Wiggins,  3  Ga.  94.  If 
the  agreement  for  the  sale  of  the  property  provides  that  if  the 
party  agreeing  to  pay  the  purchase  money  in  installments  at  specified 
dates  shall  become  in  arrears,  the  contract  shall  become  null  and 
void,  and  such  party  ahall  forfeit  all  amounts  paid  by  him  and 
relinquish  all  elaima  against  the  other  party,  time  becomes  of  the 
essence  of  the  eontract,  and  a  failure  to  pay  one  of  the  installments 
works  a  forfeiture  of  the  agreement  and  of  previous  payments:  Herk 
V.  Bowery  Mining  Co.  (Mont.),  78  Pac  519;  Azford  v.  Thomas,  160 
Pa.  St.  8,  28  AU.  443,  It  has  been  held,  however,  that  although  the 
contract  provides  for  the  payment  of  the  purchase  money  in  install- 
ments at  specified  times,  and  when  paid  the  vendee  is  to  receive  a 
deed  for  the  property,  time  is  not  of  the  essence  of  the  eontract,  so 
as  to  entitle  the  vendor  to  refuse  to  perform  and  execute  the  deed 
on  the  ground  that  a  small  part  of  the  last  installment  of  the  par* 
ehase  price  remained  overdue  and  unpaid:  Maris  v.  Masters^  31  Ind. 
App.  235,  67  N.  £.  699. 
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d.  Time  Fixed  for  Payment. 
L  mat  Deemed  BeBentiAL^It  may  be  stated  as  the  general  and 
better  mle,  aHhougli  there  is  some  conflict  of  authority,  that  if  a 
coBtiaet  for  the  conveyance  of  land  or  other  property  provides  that 
the  purchaser  shall  pay,  or  complete  the  payment  of  the  purchase 
priee,  at  a  certain  date,  and  that  if  the  money  is  not  then  paid,  the 
eoatraet  shall  become  null  and  void,  the  time  of  payment  is  of  the 
csMBce  of  the  contract,  and  strict  fulfillment,  unless  waived,*  or  the 
tine  extended,  is  requisite  to  give  a  right  to  compel  specific  per- 
foraiance  of  the  contract:  Kimball  v.  Tooke,  70  Bl.  553;  Fullerton 
T.  McLaughlin,  70  Hnn,  568,  24  N.  Y.  Supp.  280;  Banmann  v.  Pink- 
aej,  14  Daly,  241;  Patchin  v.  Lambom,  81  Pa.  St.  314;  Johnson  v» 
Portwood,  89  Tex.  235,  34  8.  W.  596,  787;  Coughran  v.  Bigelow,  9 
Utah,  260,  34  Pac.  51.  Time  is  of  the  essence  of  a  contract  for  the 
itle  of  land  when  it  declares  that  the  vendor  shall  convey  at  any 
time  within  sixty  days  from  the  date  of  the  contract,  on  the  payment 
of  the  balance  of  the  purchase  price,  and  that  such  price  shall  be 
paid  within  such  time;  otherwise,  the  contract  shall  be  null  and  void. 
Tender  of  the  balance  of  the  purchase  price  after  the  time  desig- 
nated will  not  entitle  the  vendee  to  specific  performance:  Martin  v. 
Morgan,  87  Gal.  203,  22  Am.  St.  Bep.  240,  and  note  243,  25  Pac.  350. 
Under  a  contract  for  the  sale  of  real  estate,  providing  that  deeds 
ef  the  property  were  to  be  delivered  to  the  vendee  for  his  inspection 
within  six  months  thereafter,  and  the  purchase  money  paid  at  the 
time  of  the  delivery  of  such  deeds,  and  their  acceptance  by  the 
▼endee,  time  is  of  the  ^ssence  of  the  contract,  and  it  must  be  per- 
formed  by  both  parties  within  the  six  months:  Latrobe  v.  Winans, 
89  Kd.  636,  43  Atl.  829.  Where  a  contract  to  sell  an  interest  in  a 
nining  claim  was  upon  condition  that  the  buyers  should  pay  a  certaip 
sua  on  or  before  a  specified  date,  and  also  pay  for  or  do  an  equal 
share  according  to  their  interest  of  all  work  or  improyements  put 
en  the  claim  before  that  time,  the  contract  is  merely  an  option  to 
purchase,  so  that  the  payment  of  the  stipulated  sum  at  the  time 
fpeeifled  Is  of  the  essence  of  the  contract;  and  a  failure  to  make  the 
payment  within  the  time  forfeits  all  rights  under  the  contract:  Mc- 
Kenzie  v.  Murphy,  31  Colo.  274,  72  Pac  1075. 

2.  When  not  Deemed  EssentiaL—On  the  other  hand,  some  cases 
hold  that  it  will  not  be  presumed  that  time  was  intended  to  be  of 
the  essence  of  the  contract  from  the  mere  fixing  of  a  day  for  the 
delivery  of  the  deed  or  the  payment  of  the  purchase  money:  Smith 
T,  Profitt,  82  Ya.  832,  1  8.  E.  67.  It  has  also  been  held  that  if  time 
is  not  expressly  made  of  the  essence  of  a  contract  for  the  sale  of  real 
cetate,  a  failure  to  pay  the  purchase  money  by  the  time  fixed  therein 
is  not  a  cause  for  forfeiture:  Presser  v.  Hildenbrand,  23  Iowa,  483. 
Hany  eases,  following  the  general  rule  that  time  is  not  in  equity  of 
the  essence  of  a  contract  to  convey  land  or  for  the  sale  thereof,  ex- 
cept by  express  stipulation  of  the  parties,  or  unless  it  necessarily 


tn  Amsbicas  Sms  Bxnms,  Vol.  104.      [ladiaiM, 

foll«wi  froB  Ue  Baton  mad  etreuHtmaeoB  of  the  eontraet,  hold  that 

wl  neh  s  coBtrmet  hj  a  daoae  gisruig 
t«  fiiinr  the  eoatcaet  at  •&  ead  im  the 
mi  the  pvehaae  aeaej  at  the  time  limited 
it  m  deaiiy  ahewm  that  the  Tender  has  eleeted 
ef  paymeat  aa  ef  the  Mionro  of  the  eontraet.  Of 
an  8te^  ▼.  Bnneh,  M  GaL  3;  Yoaag  ▼.  Daniels,  2  Uwa, 
126^  O  Abl  Dee.  477;  Bkink  ▼.  Merten,  Z  lowa^  411;  Saaford  ▼. 
Weeka,  3ft  Kan.  319,  5  Am.  St.  Sep.  748,  16  Pac  465;  Mnnro  ▼. 
Edwarda,  86  Mich.  91,  48  N.  W.  689;  Jenee  t.  Loggina,  37  Hiaa.  546; 
BeMMm  T.  TUtoB,  24  How.  Pr.  494;  Sb^^erter  v.  Born,  132  Pa.  St.  467, 
19  AtL  357.  Thm,  it  has  been  held  that  time  is  not  of  tiie  essenee 
of  a  eentraet  for  the  aaie  of  Inad,  in  the  nbsenee  ef  an  ezpnss 
ngnement,  and  the  eontraet  as  not  forfeited  bj  nonpajment  of  the 
pnrehaae  monejr  eai  the  daj  it  beeomea  dne,  but  specific  performance 
mny  be  enforced  when  it  doea  net  appear  either  that  the  land  was 
improTod,  yielding  a  yearly  rent,  or  that  it  is  liable  to  fluetnation 
in  ▼aloe,  or  has  actnally  changed  in  Talne,  or  that  between  the  sale 
nnd  offer  to  pay  then  has  been  any  change  affecting  the  rights, 
intereeU  or  obligations  of  the  parties,  or  that  the  vendee,  by  his 
ncqnieecence  or  otherwise,  has  treated  the  contract  as  at  an  end: 
Tonng  ▼.  Daniels,  2  Iowa,  126,  68  Am.  Dec.  477.  It  has  also  beea 
held  that  when  the  parties  to  the  contract  hare  not  expressly  str- 
iated that  performance  at  a  particular  time  shall  be  of  the  e«wnce 
of  the  contract,  an<i  wh^n  from  the  natnre  and  circnmstances  of  the 
contract  and  the  situation  «f  the  parties  there  would  be  no  particular 
hardship  upon  the  party  against  whom  the  contnct  is  sought  to  be 
enforced,  a  court  of  equity,  so  far  as  the  performance  of  the  eontnct 
nt  the  time  stipulated  for  is  concerned,  will  aid  the  party  in  de£aalt 
in  making  payment  of  the  purchaae  moB«y:  Munn  y.  Bdwnrdi,  86 
JCich.  91,  48  N.  W.  689.  It  is  maintained  in  Sanford  ▼.  Weeks,  38 
Kan.  319,  6  Am.  Bt.  Bep.  748,  16  Pac  466,  that  time  is  not  of  the 
essence  of  a  contract  for  the  sale  of  lands  when  such  eontraet  is 
aimply  an  agreement  to  convey  upon  the  payment  ef  a  certain  amount 
nt  n  specified  time,  nnd  a  eonveyanee  of  the  title  may  be  deemed 
upon  the  tender  of  the  price,  and  interest  within  a  reasonable  timCi 
When  time  is  not  eocpressly  ns  of  the  essence,  courts  are  xeluctant  to 
enforce  forfeitures. 

It  has  also  been  maintained  that  when  time  is  not  of  the  essenci 
of  the  contract,  either  expressly  or  from  the  Yery  nature  ef  the 
subject,  equity  will  specifically  enforce  an  agreement  to  sell  land, 
although  the  vendee  has  not  tendered  the  purchase  money  within  the 
time  limited  therefor,  unless  there  has  been  gross  laches  on  his  part, 
or  a  change  of  circumstances  rendering  such  enforcement  inequitable: 
''vlvester  v.  Born,  132  Pa.  8t.  467,  19  Atl.  337.  It  has  also  beea  held 
at  a  condition  in  the  eontraet  that  if  the  vendee  complies  promptly 
1  vendor  will  execute  a  deed,  does  not  make  time  of  the 
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ti  tk*  enimet,  and  »  failure  by  the  veadee  to  paj  tlia  pnceluuM 
liOAj  whaa  it  falla  dne  will  aot  anthorize  the  Tendor  to  rescind 
vitWnt  aa  offer  to  perform  on  his  part:  Jonea  ▼.  Loggias^  37  MiaiL 
M;  Coles  ▼.  Shepard,  30  Minn.  446,  16  N.  W.  153. 

la  some  eases  courts  of  equity  hold  that  the  time  of  the  payment 
of  the  porehase  money  is  not  of  the  essence  of  the  contract,  no  matter 
what  its  stipulations  may  be.  Thus^  whether  or  not  time  is  made  of 
the  asMBCe  of  the  eontracty  eqnity  will  not  so  treat  it  when  the  par- 
te theaiselTes  have  not,  and  when  the  first  intimation  from  the 
Toador  that  he  intended  to  make  the  time  of  payment  material  came 
■nhseqaently  to  the  time  limited,  during  which  delay  he  recognised 
the  contract  aa  still  in  force:  Sylvester  y.  Bom,  132  Pa.  St.  467,  19 
AtL  337.  And  a  decree  for  specific  performance  of  the  contract  will 
he  made  after  the  day  fixed  in  the  contract  for  the  delivery  of  the 
deed  aad  the  payment  of  the  purchase  money,  when  the  time  fixed 
appesrs  to  have  been  disregarded  by  the  parties  as  of  the  essence  of 
ilie  contract:  Benson  ▼.  Tilton,  24  How.  Pr.  494. 

la  a  contract  for  the  sale  of  land,  the  time  of  payment  may  be 
feadered  immaterial  by  the  consent  or  acquiescence  of  the  parties: 
GampheU  y.  Worthington,  6  Yt.  448;  but  if  there  has  been  no  waiver 
of  the  time  within  which  the  contract  was  to  be  performed  and  the 
money  paid,  time  is  generally  of  the  essence  of  the  contract:  Allen 
T.  Cooper,  22  Me.  133.  When  a  provision  that  time  is  of  the  essence 
of  a  contract  to  sell  and  convey  land  is  used  therein  with  reference 
to  the  payment  of  the  purchase  money,  its  object  is  to  protect  the 
vendor  against  delay,  and  it  has  no  application  when  the  price  is 
already  paid,  and  nothing  remains  to  be  done  but  to  make  the  con- 
vejaace,  which  may  be  compelled  by  the  vendee:  Vorwerk  v.  Nolte, 
97  CaL  236,  25  Pac.  412.  If  the  failure  of  the  purchaser  to  tender  the 
purchase  money  at  the  time  fixed  by  the  contract  is  the  result  of 
OTersight,  and  not  of  intentional  neglect,  and  it  is  not  claimed  that 
there  was  any  trifling  with  the  vendor,  nor  that  the  vendee  intended 
to  vex  him,  and  the  situation  of  the  parties  and  the  subject  matter 
of  the  contract  have  not  changed  so  that  injury  will  result,  the  delay 
«f  the  tender  is  excusable,  and  time  wUl  be  disregarded  as  material: 
Miller  v.  Cox,  96  Cal.  339,  31  Pac.  161.  A  partial  payment  of  the 
purchase  money  after  the  time  fixed  for  the  completion  of  the  sale 
of  the  land  has  passed,  and  a  still  later  application  by  the  purchaser 
for  indulgence,  is  sufficient  to  show  that  time  for  the  payment  of 
the  purchase  money  was  not  of  the  essence  of  the  contract:  Bigham 
▼.  C^,  21  Tex.  142.  In  Van  Vranken  v.  Cedar  Bapids  etc.  B.  B. 
Co.,  55  Iowa,  135,  5  N.  W.  197,  7  N.  W.  504,  it  was  held  that  where 
sfter  default  in  the  payment  of  the  last  installment  due  upon  a  con- 
tract for  the  sale  of  land,  which  mj^de  time  of  its  essence,  a  grant 
of  extension  of  time  of  payment  upon  consideration  of  the  payment 
of  interest  at  a  higher  rate  makes  the  provision  of  the  original  con- 
tract making  time  of  its  essence  inapplicable  to  the  contract  as  ex- 
tended. A  contrary  result  was  reached  in  I>rown  v.  Ingels,  3  Wash. 
8t.  Rep.,  Yol.  104—18 
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426,  S8  Pm.  7SB,  where  it  w«a  UKinUiBed  th&t  where  the  TcndM 
extended  the  time  of  pajmeBt  ander  like  tmeta,  he  did  not  -wmire  ■■; 
of  the  eonditioM  of  the  origine]  costraet,  making  time  of  its  b— eate, 
»nd  declaring  all  pejineiita  forfeited  if  full  payment  wa*  not  nade 
bj  a  certain  daf. 

«.  Time  to  Hake  Title.— A  proTiaioa  in  »  contract  far  the  tale 
of  land  that  the  vendor  shall  make  good  title  to  the  land  within  a 
certain  time,  makes  the  time  material,  and  after  the  time  apeeifled 
has  elapsed,  equit;  will  not  decree  apeeifle  performance  nnleea  the 
party  seeking  it  can  abow  that  he  haa  made  proper  exertions  t» 
comply  with  his  agreement  in  time,  or  aniess  the  other  party  can  be 
pnt  in  na  good  R  situation  as  if  the  agreement  had  been  eomplisd 
with  at  the  time  apeeifled:  Rector  t.  Price,  I  Mo.  373.  Id  equity, 
however,  in  such  a  caae  the  time  of  performance  ought  to  be  regarded 
«B  immaterial  where  there  has  been  no  material  change  in  the  cir- 
cumatances  affeeting  the  contract,  and  where  the  party  eomplaiiiiBg 
has  not  seriously  urged  performance:  Haverstick  v.  Erie  Gas  Co.,  39 
Pa.  St.  254.  Likewise  if  a  contract  for  the  sale  of  land  contains 
a  clause  providing  that  the  vendor  shall  furnish  the  Tendee  an  ab- 
stract of  title,  and  that  "thia  contract  shall  be  void  if  the  settlement 
of  this  purchase  is  not  had  within  twenty  days  from  the  delivery  of 
the  abstract,"  such  provision  per  ee  makes  time  of  the  essence  of 
the  contract  requiring  the  vendor  to  fornish  a  proper  abstract,  and 
the  vondee,  within  twenty  days  thereafter,  must  signify  bin  accept- 
ance or  rejection  of  the  title,  else  he  has  no  right  to  demand  and 
require  specific  performance  of  the  contract:  Judd  v.  Skidmore,  33 
Minn.  140,  22  N.  W.  183.  If  a  contract  for  the  sale  of  land  pro- 
vides that  the  purchase  price  shall  be  paid  in  cash,  the  purchaser 
to  have  ten  days  in  which  to  have  the  title  investigated,  time  ia 
material  and  the  purchase  price  becomes  due  on  the  tenth  day,  and 
if  the  money  is  not  paid  by  that  time  the  purchaser  haa  no  further 
rights  under  the  contract:  HoUman  v.  Conlon,  143  Uo.  369,  4S  8.  W. 
875. 

V.  NoUca  to  Parfonn. 
The  authorities  are  agreed  that,  though  time  is  not  expressly  mads 
of  the  esaence  of  a  contract,  it  may  be  made  essential  by  proper 
action  on  the  part  of  the  party  who  is  not  in  default  and  ia  ready 
to  perform,  if  the  other  party  is  in  default  without  justificatioo. 
Thus,  if  the  vendee,  without  proper  excuse,  fails  to  pay  at  the  stipu- 
lated time,  and  the  vendor  is  not  in  default,  but  is  willing  and  able 
to  perform,  he  may  notify  the  veudee  to  pay  within  a  reasonable 
time  or  consider  the  cootract  forfeited  and  rescinded,  and  time  thea 
becomes  of  the  essence  of  the  contract.  In  like  manner  and  with 
like  eonsequencea,  the  vendee  may  notify  the  vendor,  if  the  lattar 
is  iii  default  and  the  former  is  not:  Chabot  v.  Winter  Park  Co.,  34 
Fla.  258,  43  Am.  St.  Bep.  1B2,  15  South.  756;  Pressor  v.  Hilderbrasd, 
23  Iowa,  483;  Myers  v.  De  Mier,  52  N.  Y.  647;  Schmidt  v.  Beed,  132 


-^ 
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H.  T.  109,  30  K.  E.  373;  Kirbj  ▼.  Harrisoii,  2  Ohio  St.  3d6,  59  Am. 

Dee.  077.    Although  there  is  no  stipulation  in  the  contract  that  time 

■ban  be  wwentfal,  nor  anything  in  the  nature  or  circumetances  of  the 

afrecBenty  or  the  eondnet  of  the  parties  to  make  it  so,  it  may  never- 

ihelMB  be  made  so  by  a  tender  of  performance  by  one  party  and 

I'^^^^fd  under  reasonable  notice  to  the  other  to  perform:  Frink  ▼• 

Themas,  20  Or.  265,  25  Pae.  717,  12  L.  B.  A.  239.    If  a  party  to  a 

coatraet  for  the  sale  of  lands  is  guilty  of  laches  and  negligence  in 

performing,  and  the  tinie  for  performance  has  passed,  the  other  party 

"^7f  ^7  gi^^g  notice,  fix  a  reasonable  time  for  the  performance  of 

Uie  eontraet,  and  has  a  right  to  treat  it  as  abandoned  if  performance 

ia  not  completed  in  such  reasonable  time. 

la  order  to  put  a  limitation  upon  the  time  for  the  performance  of 
the  contract,  the  time  fixed  by  the  notice  must  be  a  reasonable  time 
rithin  which  to  do  the  act  required.  What  is  such  reasonable  time 
must  depend  upon  the  facts  in  each  particular  case:  Ghabot  t. 
Winter  Park  Co.,  34  Fla.  258,  43  Am.  St.  Bep.  192,  15  South.  756. 
Either  party  to  the  contract  not  in  default,  where  no  time  has  been 
fixed  for  its  performance  by  express  stipulation,  or  if  performance 
at  the  appointed  time  has  been  waived,  may  limit  a  day  at  which  the 
contract  must  be  fulfilled,  but  this  must  be  a  reasonable  period  ac- 
eording  to  the  nature  of  the  contract,  affording  the  party  a  reasonable 
time  to  make  his  preparation,  and  of  this  period  due  notice  must  be 
given:  Wiswall  t.  McGowan,  1  Hoff.  Ch.  125-138.  When  the  time 
for  the  performance  of  the  contract  has  been,  by  the  consent  of  the 
parties,  extended  indefinitely,  either  party,  by  notice  to  the  other, 
may  mhke  time  of  the  essence  of  the  contract  and  require  the  other 
party  to  perform,  or  offer  to  perform,  at  or  before  the  time  mentioned 
in  the  notice,  that  time  being  reasonable:  Darrow  ▼•  Cornell,  30 
N.  T.  App.  DiT.  115,  51  N.  T.  Supp.  828. 

VL    Options, 

Although  an  option  to  purchase  land  is  not,  strictly  speaking,  a 
eontraet  of  sale,  because  it  is  an  executory  unilateral  agreement,  yet 
an  option  is  a  contract  by  which  the  owner  of  property  agrees  with 
another  that  he  shall  have  the  right  to  buy  the  property  at  a  fixed 
price  within  a  certain  time  designated,  and  time  is  always  of  the 
essence  of  such  a  contract:  Fulenwider  v.  Bowan,  136  Ala.  287,  34 
SoQth.  975;  Hollmann  ▼.  Conlon,  143  Mo.  369,  45  S.  W.  275;  Merk  v. 
Bowery  Min.  Co.   (Mont.),  78  Pac.  519.    In  a  suit  for  the  specific 
performance  of  an  option  to  purchase  land,  where  one  party  is  bound 
>Bd  yet  unable  to  enforce  the  unilateral  contract  against  the  other, 
wbo  is  free,  the  parties  do  not  stand  on  an  equal  footing,  and  in 
eonMqoenee  time  must  be  of  the  essence  of  the  contract,  and  when 
^  time  given   by  the  option  expires  without  performance  on  the 
Mrto/the  holder,  the  right  of  such  holder  is  ipso  facto  gone:  Colo- 
nial V.  Applcgarth,  68  Md.  21,  6  Am,  St.  Eep.  417,  11  Atl.  284;  Glass 
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T.  Bowe,  103  Mo.  513^  15  a  W.  3M;  HoDmann  ▼.  Conlon,  143  Ka 
370,  45  a  W.  275. 

Ify  however,  wfaea  the  owner  of  land  giTM  tat  option  of  pnrehaeo 
thereof,  and  within  the  tinM  fimited  for  the  ezereise  of  sneh  option 
the  pvrehaoer  pnys  a  eobetantial  portion  of  the  pnrehaao  price,  and 
the  owner  therenpon  agrees,  ia  consideration  of  sneh  payment,  to  ex- 
tend the  time  for  the  payment  of  the  balance  of  the  pnrehase  money 
for  a  designated  period,  and  farther  agrees  that  the  purchaser  may 
at  any  time  pay  the  balance  of  snch  pnrehase  money  with  interest, 
and  that  when  paid  he  wiD  ezeente  a  deed,  and  this  agreement  is 
signed  only  by  the  owner  of  the  land,  bnt  is  accepted  and  acted  npoa 
by  the  porchaser,  time  ceases  to  be  of  the  essence  of  the  eontraet: 
w.  Mowm,  130  Ala.  288,  34  Sonth.  975. 


MAHONEY  T.  STATE. 

[33  Ind.  App.  655,  72  N.  K  151.] 

OOKTEHPT.— Statements  Filed  by  the  Judge  of  the  court  ia 
a  contempt  proceeding  as  to  matteis  which  occurred  in  his  presence 
and  in  open  court  wiS  be  treated  as  importing  absolute  verity,  (p. 
278.)  

CONTEBIPT— Disorderly  Conduct  of  Attorney.— If  the  con- 
duct of  an  attorney  is  disorderly,  and  his  demeanor  toward  the  eouit 
insulting  and  of  such  character  as  to  embarrass  the  proceedings  of 
the  court  and  the  due  administration  of  justice,  the  court  has  power 
on  its  own  motion  to  punish  summarily  for  the  contempt,     (p.  278.) 

CONTEMPT.— Courts  Possess  mherent  Power  to  punish  direct 
contempts,     (p.  278.)  • 

CONTEMPTS.— Power  of  Courts  to  punish  for  direct  contempts 
cannot  be  destroyed  nor  materially  abridged  by  statute,     (p.  279.) 

CONTEMPT— Begnlation  of  Procediire.^While  it  is  not  neces- 
sary to  look  to  any  statute  to  ascertain  whether  a  particular  act 
constitutes  a  contempt,  still  the  legislature  may,  within  limits,  regu- 
late the  procedure  in  such  cases,     (p.  279.) 

CONTEMPT— Adjudication  is  Convictioii. — ^If  the  court  ad- 
judges acts  or  conduct  done  in  open  court  to  be  a  contempt,  its 
adjudication  is  a  conviction,  from  which  an  appeal  may  be  takes, 
(p.  280.) 

CONTEBCPT— Appeal— Presumption— Presence  of  Accused.— If 

the  record  on  appeal  in  a  contempt  proceeding-  is  silent  as  to  the 
presence  of  the  accused  when  the  proceedings  were  had  against  hinii 
it  must  be  presumed  that  he  was  present,     (p.  281.) 

CONTEMPT— Appeal.— A  recital  in  a  motion  to  set  aside  a 
judgment  in  contempt  proceedings,  incorporated  in  the  bill  of  excep- 
tions, that  such  judgment  was  rendered  without  notice  to  or  appear- 
^.e  of  the  accused,  and  without  giving  him  any  opportunity  to  ha 
ird,  cannot  perform  the  office  of  a  statement  of  such  facts  in  the 
of  exceptions,  when  such  bill  contains  no  evidence  of  irregular 
feedings,     (p.  282.) 
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OOHTEMFT— Jadgment— Time  of  Bendltloii  and  Bntnr.—Aii 
adcr4>ook  entry  in  a  contempt  proeeeding  reeiting  that  on  a  certam 
daj  "the  following  proceedings  were  had  and  entered  of  record,'' 
foUewed  by  a  statement  of  the  eonrt's  finding  and  jndgment,  does 
not  eondnriTely  show  that  the  court  did  not,  five  days  before,  and 
when  the  aeeuaed  was  present,  adjudge  his  acts  and  condnct  to  be  ft 
contempt,     (p.    282.) 

U.  Winfield  and  M.  B.  Hahonej,  for  the  appellant. 

C.  W.  Miller,  attorney  general,  C.  C.  Hadley,  L.  G.  Bothsdiild 
and  W.  C.  Geake,  for  the  state. 


BOBIXSON,  J.   Appellant  appeals  from  ar  judgment  as- 
ttBsing  a  fine  of  fifty  dollars  againist  him  for  a  direct  contempt 
of  court    From  a  gtat^nent  filed  by  the  judge  and  entered  of 
record  December  21,  1903,  it  appears  that  during  the  trial  of  a 
criminal  case,  on  December  16, 1903,  in  which  appellant  was  an 
attorney  for  the  accused,  after  the  court  had  overruled  an  objec* 
tion  By  appellant  to  a  question  asked  a  witness  by  the  prosecut- 
ing attorney,  appellant  commenced  to  argue  the  question,  when 
the  court  stated  that  the  ruling  had  been  made,  and  did  not  care 
to  hear  further  argument,  whereupon  appellant,  in  a  rude  and 
offensive  manner  and  in  a  loud  tone,  said  to  the  court,  ^'I  want 
to  know  whether  I  am  going  to  be  heard  in  this  case  in  the  inter- 
est of  my  client  or  not."    Whereupon  the  court  replied  that  he 
▼ould  hear  him  when  he  desired  to  hear  argument;  otherwise, 
not    Afterward,  during  tiie  examination  of  a  witness,  a  ques- 
tion was  asked  by  appellant  which  the  court  remarked  the  wit- 
ness had  already  answered,  whereupon  the  appellant  referred  to 
the  reporter.  Baying,  'T[  want  to  see  whether  the  court  is  right 
or  not''    Afterward,  when  the  court  had  ruled  on  the  admission 
of  certain  evidence,  appellant  said  there  was  no  principle  of  law 
that  would  support  such  a  proposition,  and  there  was  no  reason 
in  it,  ^•^  whereupon  the  court  stated  to  appellant  that  such 
remarks  were  improper,  and  that  his  conduct  on  several  occa- 
sions during  the  trial  had  been  improper  and  unbecoming  a 
member  of  the  bar.    Appellant  then  rose  to  his  feet  and  inter- 
nipted  the  courts  and  in  an  insulting  and  insolent  manner  said, 
'Vow  the  court  is  talking  again,''   and  continued  in  substance 
to  say  that  the  courts  not  only  in  this  trial,  but  in  other  trials, 
bad  taken  exceptions  to  his  conduct,  that  the  court  had  permitted 
an  examination  of  the  jury  contrary  to  an  old  and  well-estab- 
lished rule  of  court,  and  on  its  own  motion  had  intervened  and 
had  not  permitted  a  witness  to  answer  a  question,  and  then  b''- 
gan  to  argue  about  the  merits  of  the  case  on  trial.    The  cc 
nplied  that  the  merits  of  the  case  on  trial  were  not  undei 
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CQSsion,  but  ihat  appellant's  conduct  as  an  attorney  was,  that 
appellant's  conduct  at  different  times  during  the  trial  had  been 
disrespectful  to  the  court,  that  the  court  would  require  him  to 
maintain  a  respectful  demeanor  toward  the  court,  and  ttiat  if 
lie  did  not,  he  would  not  hear  him  in  the  trial,  and  if  it  became 
necessary  would  cause  him  to  be  removed  from  the  courtroom. 
At  this  point  appellant  interrupted  the  courts  and  in  an  insult- 
ing manner  stated  that  he  was  ready  to  quit  practice  in  that 
tH>urt  whenever  proper  proceedings  were  brought  to  disbar  him. 
The  court  replied  that  it  did  not  deem  it  necessary  to  wait  for 
auch  proceedings.  Whereupon  appellant  turned  to  the  court, 
and  said  in  an  insulting  and  insolent  manner  that  ''whenever 
the  court  was  ready  he  was  ready."  'nOTpon  the  foregoing  facts 
the  court  finds  Mr.  Michael  F.  Mahoney  guilty  of  contempt  of 
court,  and  fixes  his  fine  to  the  state  of  Indiana  in  the  sum  of 
fifty  dollars.  He  stands  committed  until  the  fine  and  costs  are 
paid  or  replevied,  and  the  sheriff  will  see  that  the  judgment  of 
the  court  is  executed."  Afterward,  on  December  23,  1903,  ap- 
pellant moved  to  set  aside  the  judgment  on  the  ground  that  the 
judgment  is  illegal  and  void,  tibat  it  was  rendered  ^^^  without 
Any  notice  to  appellant,  and  without  any  appearance  or  arraign- 
ment and  without  giving  appellant  any  opportunity  to  be  heard 
or  file  any  counter-statement  in  explanation,  denial  or  exten- 
uation, which  motion  was  overruled. 

As  the  statement*  filed  is  confined  to  matters  that  occurred  in 
the  presence  of  the  judge  and  in  open  court,  we  must  treat  it  as 
importing  absolute  verity :  Holman  v.  State,  105  Ind.  513,  5  N.  £. 
^56.    We  think  the  statement  shows  that  the  appellant  was 
guilty  of  conduct  which  tended  to  interrupt  and  embarrass  the 
proceedings  of  the  court  and  to  impede  the  due  administration 
of  justice.    His  conduct  was  disorderly,  and  his  demeanor  to- 
ward the  court  was  insulting^  and   was   such   that   the   court 
might  and  should,  on  its  own  motion,  have  noticed  and  pun- 
ished summarily :  Dodge  v.  State,  140  Ind.  284,  39  N.  E.  745. 
The  only  question  is  whether  the  fine   was   imposed   through 
proper  legal  procedure.    Appellant's   counsel   argu^   that   tiie 
statute  provides  for  arraignment,  charge,  answer,  finding  and 
judgment,  and  that  the  record  does  not  disclose  that  these  steps 
were  followed.    Aside  from  any  power  the  legislature  may  at- 
ipTnpt  to  confer,  courts  possess  inherent  power  to  punish  direct 
:empts.    It  is  a  purely  judicial  power,  an  essential  auxiliary 
ae  prompt  and  efficient    administration    of    the    law.    It 
igs  from  the  nature  and  constitution  of  a  court,  is  of  the 
ice  of  a  court's  existence.    It  is  a  power  as  old  as  courts 
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ftemselTea.  It  exists  independent  of  any  legislation,  and  can 
neither  be  destroyed  nor  materially  abridged  by  the  l^islatoie: 
See  Blown  ▼.  Brown,  4  Ind.  627,  68  Am.  Dec.  641 ;  Ex  parte 
Smith,  28  Ini  47 ;  little  y.  State,  90  Ind.  338,  46  Am.  Eep. 
224;  Bndolph  ▼.  Landwerlen,  92  Ind.  34;  Bapalje  on  Contempts, 
iec  1;  Holman  t.  State,  105  Ind.  513,  5  N.  E.  556;  Harkins  ▼. 
State,  125  Ind.  570,  25  N.  E.  818 ;  Fishback  v.  State,  131  Ind. 
304,  30  N.  E.  1088;  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct 
Bcp.  77,  32  L.  ei  405. 

While  it  is  not  necessary  to  look  to  any  statute  to  ascertain 
^'^  whether  a  particular  act  does  or  does  not  constitute  a  con- 
iempt»  still,  the  legislature  may,  within  limits,  regulate  the  pro- 
cedure in  such  cases:  Harkins  y.  State,  125  Ind.  570,  25  N.  E. 
818;  Little  t.  State,  90  Ind.  338,  46  Am.  Bep.  224;  Gheadle  t. 
State,  110  Ind.  301,  59  Am.  Rep.  199,  11  N.  E.  426. 

The  statute  (Bums'  Bev.  Stats.  1901,  sec.  1023)  makes  the 
following  provision  for  trial  for  direct  contempt:  ''When  any 
person  shall  be  arraigned  for  a  direct  contempt  in  any  court 
of  record  of  this  state,  no  affidavit,  charge  in  writing,  or  com- 
plaint shall  be  required  to  be  filed  against  him,  but  the  court 
shall  distinctly  state  the  act,  words,  signs  or  gestures,  or  other 
conduct  of  the  defendant  which  is  allied  to  constitute  such  con- 
tempt; and  such  statement  shall  be  reduced  to  writing,  either 
by  the  judge  making  it  or  by  some  reporter  authorized  by  him 
to  take  it  down  when  made;  and  the  same  shall  be  substantially 
set  forth  in  the  order  of  the  court  on  the  same,  together  with 
any  statement  made  in  explanation,  extenuation  or  denial  there- 
of which  the  defendant  may  make  in  response  thereto;  and  the 
ODurt  shall  thereupon  pronounce  judgment,  either  acquitting 
and  discharging  the  defendant  or  inflicting  such  punishment 
upon  him  as  may  be  consistent  with  the  provisions  of  this  act; 
and,  if  found  guilty,  the  defendant  shall  have  the  right  to  ex- 
wpt  to  the  opinion  and  judgment  of  the  court  And  in  all 
eases  where  the  defendant  may  be  adjudged  to  pay  a  fine  of 
fifty  dollars  or  more,  or  to  be  imprisoned  for  such  contempt,  he 
shall  have  the  right,  either  before  or  after  the  payment  of  such 
fine  or  undergoing  such  imprisonment,  to  move  the  court  to  re- 
consider its  opinion  and  judgment  of  the  case,  upon  the  facti 
before  it  or  upon  the  affidavits  of  any  or  all  persons  who  were 
actually  present  and  heard  or  saw  the  conduct  allied  to  have 
constituted  such  contempt^  This  section  further  provides  that 
upon  these  affidavits  and  the  original  statement  the  accused  may 
move  for  a  new  trial  and  rescission  of  the  judgment,  and  if  tbr 
fftc^m  is  overruled  the  accused  may  except  and  file  a  bill  < 
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exceptions  ^^  as  in  other  criminal  cases.    Provision  is  also 
made  for  an  appeal. 

We  cannot  agree  with  counsel  that  this  statute  expressly  pro- 
vides for  arraignment)  in  the  sense  of  that  term  in  criminal 
procedure.    Under  the  criminal  code  the  arraignment  of  the  ac- 
tosed  consists  of  the  reading  of  the  indictment  or  information 
to  him  by  Ihe  clerk :  Bums'  Bey.  Stats.   1901,  sec.  1831.    And 
if  {he  record,  in  such  case,  shows  an  arraignment^  it  necessarily 
shows  the  residing  of  the  indictment  or  information  to  the  ac- 
cused :  Clare  t.  State,  68  Ind.  17.    But  section  1023,  supra,  ex- 
pressly states  that  no  affidavit,  charge  in  writing  or  complaint 
diall  be  required  to  be  filed  against  the  accused.    It  is  true  the 
section  uses  the  word  '^arraigned''  but  it  is  used  synonymously 
with  "accused'*  or  ^'charged'':  Webster's    Dictionary;    Soule's 
Synonyms.    He  could  not  be  arraigned  within  the  meaning  of 
the  criminal  code  where  no  affidavit,  written  charge  or  com- 
plaint had  been  filed  against  him.    The  statute  clearly  contem- 
plates that  the  court  may  make  the  charge  orally,  which  is  after- 
ward reduced  to  writing  and  the  substance  of  it  set  out  in  the 
order  of  the  court  on  the  same.    In  Holman  v.  State,  105  Ind. 
613,  5  N.  E.  656,   it  is  said  to  be  very  doubtful  whether  the 
legislature  has  power  to  require  the  judge  to  make  any  formal 
written  charge,  where  the  act  constituting  a  direct  contempt  is 
committed  during  an  open  session  of  court  and  in  the  presence 
of  the  judge.    The  statute  does  not  require  that  the  statement 
made  by  the  accused  in  explanation  or  denial  of  the  charge  shall 
be  in  writing.    It  cannot  be  doubted  that  conduct  in  the  pres- 
ence of  the  court  might  be  of  such  character  that  the  court  could 
impose   punishment   summarily.    In  such   case  a   trial  is  not 
contemplated.    No  issue  is  to  be  formed.    When  the  court  ad- 
judges the  acts  or  conduct  to  be  a  contempt  its  adjudication  is 
a  conviction.    The  accused  may  except  and  appeal;  and  if  the 
punishment  inflicted  is  a  fine  of  fifty  dollars  or  more,  or  im- 
prisonment, provision  ••*  is  made  for  a  motion  for  a  new  trial 
and  rescission  of  the  judgment  and  an  appeal. 

We  agree  with  counsel  that  such  proceedings  should  not  be 
taken  against  the  accused  in  his  absence.  But  we  cannot  pre- 
sume that  the  court  did  this.  The  record  does  not  show  that  this 
Was  done.  It  does  not  affirmatively  appear  that  appellant  was 
)>resent.  It  does  not  affirmatively  appear  that  he  was  not 
present.  It  has  been  held  time  and  again,  both  in  civil  and 
inal  cases,  that  the  appellate  tribunal  must  presume  in  favor 
le  regularity  and  validity  of  the  proceedings  of  the  trial 
,  and,  until  the  contrary  is  made  to  appear  by  the  record. 
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Has  presamptioii  most  control.  Thus  in  Lillard  t.  State  151 
Ind.  322,  50  N.  E.  383,  a  reyersal  was  asked  because  the  record 
£d  not  show  that  the  trial  conrt^  before  pronouncing  its  judg* 
amt  seatencing  the  defendant,  informed  him  in  regard  to  the 
nsdiet  and  called  upon  him  to  show  legal  cause  why  judgment 
Aoidd  not  be  pronoiinced,  under  section  1923  of  Bujns'  Bevised 
Strtates  of  1901,  which  provides  that  '^when  the  defendant  ap- 
pears for  judgmmt,  he  must  be  informed  by  the  court  of  the 
Terdict  of  the  jury,  and  asked  whether  he  have  any  legal  cause 
to  show  why  judgment  should  not  be  pronounced  upon  Uul'^ 
The  court  said:  '^If  the  lower  court,  however,  failed  to  discharge 
its  duty  toward  the  defendant  in  the  manner  required  by  the 
statute,  in  not  informing  him  of  the  verdict  and  calling  upon 
him  to  show  cause,  if  any  he  had,  the  burden  is  upon  him,  on 
appeal,  to  show  affirmatively  such  failure  by  the  record;  and,  in 
the  absence  of  such  showing,  we  must,  under  the  well-affirmed 
role,  presume  that  the  trial  court  discharged  its  duty  as  the  law 
exacted.  The  mere  silence  of  the  record,  as  in  the  case  at  bar, 
does  not  suffice  to  present  the  question  which  appellant  seeks  to 
have  reviewed  under  his  third  assignment  of  error^' :  See,  also, 
Campbell  t.  State,  148  Ind.  527,  47  N.  E.  221 ;  McCorkle  v. 
State,  14  Ind.  39 ;  Porter  v.  State,  17  Ind.  415 ;  Ayres  v.  State, 
88  Ind,  275 ;  Shoffner  v.  State,  93  Ind.  519 ;  Houk  v.  Barthold, 
73  Ind.  21. 

^^  It  is  true  it  is  held  that  upon  appeal  in  a  criminal  case 
the  record  must  show  affirmatively  that  the  accused  was  ar- 
raigned, or  waived  it,  and  that  he  pleaded  to  the  indictment  or 
information,  or  that,  standing  mute  and  refusing  to  answer,  a 
plea  was  entered  for  him  by  the  court:  McJunkins  v.  State,  10 
Ind.  140;  Tindall  v.  State,  71  Ind.  314;  Hicks  v.  State,  111  Ind. 
402, 12  N.  E.  622 ;  Bowen  v.  State,  108  Ind.  411,  9  N.  E.  378 ; 
Killer  v.  State,  26  Ind.  App.  152,  59  N.  E.  287 ;  Manhattan  Oil 
Co.  T.  State,  26  Ind.  App.  693,  60  N.  E.  732.  This  ruKng  is 
based  upon  the  positive  t^ms  of  the  statute :  Weir  v.  State,  115 
Ind.  210, 16  N.  E.  631. 

^e  motion  to  set  aside  ihe  judgment  is  incorporated  in  a  bill 
of  exceptions.  The  bill  contains  nothing  except  the  motion. 
One  of  the  grounds  of  the  motion  is  that  the  judgment  was  ren- 
dered without  any  notice  or  appearance,  and  without  giving  ap- 
pellant any  opportunity  to  be  heard.  But  this  recital  in  the 
motion  cannot  perform  the  office  of  a  statement  of  the  fact  in- 
eofrporated  in  a  bill  of  exceptions.  The  bill  itself  contains  no 
evidence  of  any  irregular  proceeding:  See  Masterson  v.  State, 
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144  Ind.  240,  43  N.  E.  138;  Elliott  on  Appellate  Procedure, 
«ec8.  294,  815. 

What  we  have  said  is  upon  the  assumption  that  the  record 
itself  does  not  in  any  way  show  that  appellant  was  present  when 
charged  with  the  contempt    But  we  do  not  think  it  can  be  said 
that  the  record  conclusively  shows  that  the  alleged  contempt  was 
^commdtted  on  December  16th  and  no  action  taken  thereon  until 
December    2l8t.    The   order-book   entry   recites   that  on    the 
twenty-first  day  of  December,  1903,  "the  following  proceedings 
were  had  and  entered  of  record  in  order-book  No.  42,  pages  150- 
153,  as  follows,  to  wit."    This  is  followed  with  the  statement, 
the  substance  of  which  we  have  already  given,  and  the  statement « 
is  followed  immediately  by  the  court's  finding  and    judgm^it 
thereon  as  already  set  out  in  full.    As  the  court  is  not  required 
to  make  the  charge  in  writing,  we  do  not  think  it  can  be  said 
that  the  record   conclusively  shows   that  no  action  was   taken 
'^'^  by  the  court  as  to  the  alleged  contempt  until  December  21st. 
•It  does  not  appear  from  the  statement  itself  when  it  was  re- 
duced to  writing.    It  only  appears  that  the  statement  was  not 
-entered  in  the  order-book  until  December  2l8t    The  statute 
•does  not  require  that  the  charge  shall  be  reduced  to  writing  im- 
onediately  upon  its  being  made,  but  it  requires  that  the  charge 
i(  which  may  have  been  previously  made  orally)  shall  be  reduced 
to  writing,  and  "the  same  shall  be  substantially  set  forth  in  the 
order  of  the  court  on  the  same."    The  court  could  have  made  the 
charge  orally  on  December  16th,  when  the  acts  complained  of 
were  committed,  and  when  it  appears  appellant  was  present^  and 
on  that  date  could  have  adjudged  appellant  guilty  of  contempt, 
and  afterward  put  the  charge  in  writing  and  caused  the  same 
to  be  recorded  on   December  2l8t.    There  may  have  been  no 
judgment  until  December  21st,  when  the  statement  was  entered 
of  record ;  but  the  statement  does  not  necessarily  show  that  the 
court  did  not,  on  December  16th,  when  appellant  was  present, 
adjudge  the  acts  and  condux^  to  be  a  contempt. 

Judgment  affirmed. 

The  Power  to  Punish  for  Contempt  is  the  subject  of  a  monographic 
note  to  Clark  v.  People,  12  Am.  Dec.  178-186.  The  general  rule  is, 
that  courts  have  power  summarily  to  punish  for  contempt,  and  this 
power  cannot  be  abridged  by  the  legislature:  State  t.  Shepherd,  177 
'Mo.  205,  99  Am.  St.  Bep.  624,  and  cases  cited  in  the  cross-reference 
note  thereto.  That  cases  of  contempt  are*  not  triable  by  jury,  see 
mate  V.  Shepherd,  177  Mo.  205,  99  Am.  St.  Bep.  624.  And  that  the 
•court  may  proceed  without  indictment,  jury,  or  confronting  the  ac- 
cused with  the  witnesses  against  him,  see  State  v.  Fredlock,  52  W.  Va. 

'2,  94  Am.  St.  Bep.  932. 
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COOK  V.  MARSHALL  COUNTY. 

[119  Iowa,  384,  93  N.  W.  372.] 

INTKBflTATB  COMMEBOE— Original  Packages— Olgarottei. 
"Small  paateYH>ard  bozesy  each  containing  ten  cigarettes,  separately 
sealed  and  staniped  with  a  reTcnue  stamp,  shipped  loose,  unat^dressed, 
•but  deliTered  to  an  express  company  for  transportation,  the  com- 
pany's receipt  showing  the  number  of  packages  and  the  person  in 
-another  state  to  whom  they  are  shipped,  are  not  original  packages 
mo  that  the  bosiness  of  dealing  therein  can  be  brought  within  the 
^nvileges  of  interstate  commerce,     (p.  292.) 

OONSTITUnOKAIi  IiAW— Title  of  Statata.— If  there  is  a 

^'miity  of  object"  in  the  Tarious  proTisions  of  a  statute,  and  that 

fpeneral  object  is  indicated  by  the  title  of  the  act,  then,  no  matter 

Aew  mnltifarions  the  provisions  of  the  act,  it  sufficiently  complies 

-^ritk  the  constitution,     (p.  293.) 

OOKBTITUTIOKAL  I«ilW— Title  of  Amendatory  Statute.— 
^be  title,  "An  act  to  revise,  amend,  and  codify  the  statutes  in  rela- 
^ti4ni  to  erimee  and  their  punishment,"  is  sufficient  to  embrace  a  code 
■Beti<wi  providing  that  ''there  shall  be  assessed  a  tax  of  three  hun- 
dred dollars  per  annum  against  every  person,  partnership  or  corpora- 
'tioB,  and  upon  the  real  property  within  or  whereon  any  cigarettes" 
^a«  aoM  or  given  away,  or  kept  with  intent  to  sell  or  give  away,  and 
t^hat  the  tax  shall  be  assessed  and  collected  after  the  manner  of  the 
xmilet  liquor  tax,  but  that  it  shall  not  be  a  bar  to  a  prosecution  for 
-tlie  penalties  prescribed  in  another  section  already  in  existence  and 
prohibiting  the  selling  and  giving  away  of  cigarettes  under  a  penalty 
-id  line  and  imprisonment,     (p.  297.) 

CONSTITUTIONAL  I«AW— Title  Of  Statute.— Acts  of  General 
'BaivlalDii  and  codification  under  general  and  comprehensive  titles  are 
w^aUd.     (p.  297.) 

CONSTITUTIONAL  LAW— Uniform  Operatioii  of  Statute.— 
A.  atatute  imposing  a  mulct  tax  on  the  sale  of  cigarettes  ia  not  un- 
eonstitntional  because  it  exempts  jobbers  and  wholesalers  doing  an 
interstate  bosiness  with  persons  outside  the  state,     (pp.  297,  298.) 

(»8) 
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Dimshee  &  Dom  and  J.  Parker,  for  the  appellants. 

Henry  Stone,  for  the  appellee. 

^^  WEAVER,  J.    The  appellant   Cook  is  a  dealer  in  to- 
bacco^ cigars  and  cigarettes,  carrying  on  his  business  in  a  build* 
ing  owned  by  Plunkett>  the  other  appellant,  in  the  city  of  Mar- 
shalltown.    A  mulct  tax  having  been    assessed  against    Cook 
under  the  provisions  of  section  5007  of  the  Code,  appellants 
petitioned  tiie  board  of  supervisors  to  remit  and  cancel  such  tax 
on  the  ground  that  no  cigarettes  had  ever  been  kept^  sold  or 
given  away  by  Cook  except  in  the  original  packages  made  by  the 
manufacturer  in  another  state,  and  in  that  form  shipped  directly 
to  him  in  this  state^  and  that  therefore,  the  section  of  the  Code 
referred  to  as  applied  to  such  sales  is  in  violation  of  the  consti- 
tution of  the  United  States,  which  reserves  to  Congress  the  right 
and  power  to  regulate  interstate  commerce.    This  petition  was 
supported  by  affidavit  of  an  employ^  of  the  shipper  at  St.  Louis, 
in  the  state  of  Missouri,  that  the  cigarettes  sold  and  shipped 
to  Cook  were  done  up  in  pasteboard  boxes  containing  ten  cigar* 
ettes  each  (the  printed  record  leaves  a  blank  for  the  number  in 
each  box,  but  counsel  for  appellants  state  the  number  to  be  ten, 
and  we  will  so  consider  it).    The  affidavit  further  states  that 
the  packages  ^®  were  separately  sealed  and   stamped  with  a 
revenue  stamp,  and  adds  that :  '^Tliese  packages  were  shipped  to 
C.  P.  Cook  absolutely  loose,  or  at  least  neither  the  American 
Tobacco  Company  nor  myself  or  any  one  of  its  other  employ^ 
for  it  furnished  any  box,  bale,  wrapping  or  other  covering  for 
these  packages,  nor  in  any  way  attached  them  together.    These 
packages  were  not  separately  addressed,  nor  were  any  of  them 
addressed,  but  at  the  time  tiiey  were  delivered  to  the  driver  of 
the  United  States  Express  Company,  which  express  company 
was  the  common  carrier  to  whom  the  delivery  was  made,  the 
said  driver   took  a  duplicate    of   the  receipts    he  had  given. 
These  receipts  showed  the  number  of  packages  and  the  name  of 
the  person  to  whom  they  were  to  be  sent,  and  from  its  duplicate 
receipts  I  suppose  the  express  company  had  notice  of  the  number 
to  be  delivered  and  the  name  of  the  consignee  and  his  address.'^ 
This  petition  being  refused,  an  appeal  was  taken  to  the  district 
court,  where  an  amendment  was  filed,  alleging  that  the  statute 
providing  for  the  mulct  tax  is  invalid^  because  the  subject  mat- 
ter of  said  section  5007  is  not  expressed  or  indicated  in  the  title 
to  the  act  in  which  it  is  found,  as  provided  in  the  constitution 
of  this  state,  and  because  it  discriminates  in  favor  of  jobbers  and 
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YhoksaleiB  doing  an  interstate  bnsinesB.  A  demurrer  to  tfa«» 
Amended  petition,  as  stating  no  gTonnd  or  faet  entitling  peti« 
tioners  to  the  relief  demanded,  having  been  sustained,  and  judg*^ 
meat  entered  against  them  for  eoets,  tiie  petitioners  appeaL 

L  We  first  consider  whether  the  petitioners  show  thamaLTea 
entitled  to  the  protection  afforded  bjr  the  interstate  comaereat 
dsnae  of  the  federal  eonstitution.    It  is  ass^ted  that  the  traffic' 
in  wfaidi  Cook  was  engaged  was  the  reoeinng  and  selling  at 
dgBiettes  in  the  original  padcages  as  shipped  from  the  mannfac*. 
tner  in  another  state,  and  id  titerefora  lawful  under  the  rule 
applied  in  Leisy  v.  Hardin,  135  U.  ^^  8. 100, 10  Sup.  Ct  Sep. 
(181,  34  L.  ed.  128,  and  other  eases  of  the  same  general  naturey 
decided  by  the  supreme  court  of  the  United  States.    So  far  as 
tiiis  branch  of  the  case  is  concerned  the  question  is  whether  ten 
dgarettes,  put  np,  handled,  shipped  and  sold  in  the  manner  indi- 
cated by  the  ])etition,  is  such  an  ''original  package^'  as  is  meant 
by  the  authorities    which  the   appellant   relies  upon.    As  an 
original  proposition,  addressed  to  common  sense,  aided  by  a  con- 
fidence of  aTerage  enlightenment  and  uncomplicated  by  prece- 
dent, there  would  seem  to  be  no  room  for  doubt  that  this  ques- 
tion should  be  answered  in  the  negatire.    It  must  be  admitted, 
however,  that  authorities  are  not  wanting  affording  the  appel- 
lants some  ground  to  believe  that  any  scheme  or  device,  no  mat- 
ter how  transparent  the  fraud,  is  sufScient  to  bafSe  the  power 
of  a  sovereign  state  so  long  as  it  bears  the  magic  legend  ^^original 
package/*     This  theory  is  founded  upon  what  has  been  supposed 
to  be  the  holding  of  the  court  of  last  resort  in  the  cases  already 
referred  to;  but,  as  we  view  it,  those  decisions  do  not  justify 
the  deductions  made*     The  term  ^'original  package"  is  not  to  be 
found  in  the  constitution,  and  has  come  into  use  simply  as  a 
convenient  term  or  expression  for  one  of  the  incidents  ordi- 
narily inseparable  from  interstate  commerce.    The  term  "im- 
ports* or  "foreign  commerce"  or  "interstate  commerce''  always 
implies  the  idea  of  goods,  wares  or  merchandise  manufactured, 
produced   or  prepared  in  one  jurisdiction,  and  carried  into  an- 
other for  the  purpose  of  sale.    There  can  be  no  such  commerce 
without  transportation  or  carriage.    For  convenience  and  safety 
in  such  transportation,  most  articles  of  commerce  being  shipped 
to  an  importer  or  buyer  are  combined  into  packages,  encased  in 
boxes  or  other  wrapping,  and  directed  to  the  proper  consignee^ 
In  this  form  they  do  not  ordinarily  enter  into  the  retail  or  gen- 
eral trade  of  the  community,  and  the  fact  that  the  package  is 
mbroken  is  an  indication  that  the  goods  have  not  yet  lost  their 
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diBtinciive  character  ^^^  as  imports,  or  become  mingled  with 
the  mass  of  property  subject  solely  to  the  jimsdiction  of  local 
authority. 

The  recognition  of  this  feature  by  Chief  Justice  Marshall  ia 
Brown  t.  Maryland,  12  Wheat.  419,  6  L.  ed.  678,  is  the  founda- 
tion on  which  all  subsequent  '^original  package''  decisions  in  the 
yarious  courts  of  the  land  are  sought  to  be  justified.  In  this,, 
as  in  some  other  notable  instances,  the  principle  then  announced 
has  been  so  distorted  and  wrested  from  its  original  simple  mean- 
ing that^  if  the  great  jurist  were  permitted  to  return  to  the 
scene  of  his  historic  labors^  he  would  doubtless  hesitate  long  be- 
fore acknowledging  the  legitimacy  of  the  descent  of  the  modern 
doctrine.  It  should  not  be  overlooked  that  the  pronouncement 
of  Chief  Justice  Marshall  upon  which  such  reliance  is  placed 
was  made  in  reference  to  foreign  commerce  only,  and  that  the 
words  so  often  quoted  were  employed  in  discussing  the  consti- 
tutional prohibition  of  duties  and  imposts  by  state  authorities, 
and  did  not  involve  any  consideration  of  interstate  commerce: 
Woodruff  V.  Parham,  8  Wall.  123,  19  L.  §d.  382.  This  distinc- 
tion is  noted  and  emphasized  in  the  majority  opinion  in  the 
late  case  of  Austin  v.  Tennessee,  179  TJ.  S.  343,  21  Sup.  Ct.  Rep. 
132,  45  L.  ed.  224,  hereinafter  more  particularly  referred  to. 

The  term  "original  package,'*  as  employed  in  law  admits  of 
no  precise  definition  applicable  to  all  cases.  Generally,  it  is  said 
to  be  a  parcel,  bundle,  bale,  box  or  case  made  up  of  or  "packed** 
with  some  commodity  with  a  view  to  its  safety  and  convenient 
handling  in  transportation :  Keith  v.  State,  91  Ala.  2,  8  South. 
353,  10  L.  R.  A.  430 ;  State  v.  Board  of  Assessors,  46  La.  Ann. 
146,  49  Am.  St.  Rep.  318,  15  South.  10;  Austin  v.  State,  101 
Tenn.  563,  70  Am.  St.  Rep.  703,  48  S.  W.  305,  50  L.  R  A.  478  ; 
Commonwealth  v.  Schollenberger,  166  Pa.  St  201,  36  Am.  St. 
Rep.  32,  27  Atl.  30,  22  L.  R.  A.  165.  It  does  not  necessarily 
mean  that  goods  shall  be  inclosed  in  a  tight  or  sealed  receptacle! 
McGregor  v.  Cone,  104  Iowa,  465,  ^^  65  Am.  St  Rep.  522,  7a 
N.  W.  1041,  39  L.  R.  A.  484 ;  State  v.  Chapman,  1  S.  Dak.  114,. 
47  N.  W.  411,  10  L.  R.  A.  432.  It  relates  wholly  to  goods  as 
prepared  for  transportation,  and  has  no  necessary  reference 
whatever  to  the  package  originally  prepared  or  put  up  by  the 
manufacturer.  Indeed,  the  idea  of  an  original  package  may  well 
be  made  to  cover  certain  forms  of  property  which  do  not  ordi- 
narily admit  of  being  '^packed'*  or  encased  in  any  other  manner 
than  in  the  car  or  vessel  in  which  they  are  transported.  Such,, 
for  instance,  as  steel  beams,  threshing-machines,  and  other  bnlkj 
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irticleL  Whether^  in  sach  cases,  the  unit  or  package  for  Uie 
poipofieB  of  interstate  commerce  is  the  carload,  or  cargo,  or  the 
en&e  eoosigiiment^  or  tbe  individnal  articles  of  which  the  con- 
ogmnent  is  composed^  is  umiecessary  for  us  to  consider.  For*' 
timately,  as  regards  the  very  class  of  goods  now  in  controversy^ 
ve  lie  not  left  without  a  controlling  precedent. 

Austin  V.  Tennessee,  179  U.  S.  343,  21  Sup.  Ct.  Rep.  132„ 
45  L.  ed.  224,  recently  decided  by  the  supreme  court  of  the: 
United  States,   upholds  the  constitutionality  of  a  statute  of 
Teonessee   prohibiting  the  sale  of   cigarettes   in   that   state. 
There,  as  here,  the  nonresident  manufactured  and  the  resident 
agent  or  dealer,  aided  by  a  superserviceable  common  carrier, 
undertook  to  convert  the  interstate  commerce  privilege  afforded 
by  tiie  federal  constitution  into  a  shield  behind  which  to  vio- 
late Hie  law  of  the  state  with  impunity.    The  plan  adopted 
may  be  explained  as  follows :  To  conform  to  the  internal  revenue 
law  of  the  United  States,  the  manufacturer  put  the  cigarettes* 
into   small  pasteboard   boxes  of   ten    each.     These    boxes  are? 
about  three  inches  in  length  and  one  and  one-half  inches  in 
width,  a  convenient  size  for  the  vest  pocket  of  the  school-boy 
or  man  addicted  to  the  use  of  tobacco  in  that  form.     In  filling 
an  order  for  these  goods  from  a  state  where  the  traflBc  is  unlaw- 
ful, the  seller  instead  of  packing  the  requisite  dozens  or  hun- 
dreds of  thousands  of  boxes  in  a  larger  box  or  package,  as  would 
be  done  in   legitimate  commercial  *®^  transactions    generally, 
placed  the  small  boxes  in  a  loose  pile  upon  the  floor  of  his  ware- 
house, and  notified  the  carrier,  who  came,  gathered  up  the  con- 
signment in  a  basket,  and  put  it  in  course  of  transportation  to 
the  consignee.    By  this  device  it  was  claimed  that  each  box  of 
ten  cigarettes  was  to  be  considered  an  original  package,  which 
the  importer  might  lawfully  receive,  hold,  and  sell  without  let 
or  hindrance  by  the  state  authorities.    The  adoption  of  this  doc- 
trine would,  of  course,  prove  absolutely  destructive  of  the  right 
of  Hie  state  to  place  any  ban  whatever  upon  the  sale  of  this  class, 
of  goods.    The  cause  of  good  government  and  good  morals  ia 
to  be  congratulated,  however^  upon  the  fact  that  a  majority  of 
the  court  refused  to  allow  the  last  yestige  of  the  police  power- 
of  the  state  for  the  protection  of  its  people  to  be  thus  obliterated.. 
The  opinion  says:  "The  real  qjiestion  in  this  case  is  whether 
the  6i28  of  the  package  in  which  the   importation  is   actually 
made  is  to  govern,  or  the  size  of  the  package  in  which  "bona  fide 
iransaciuma  are  carried  on  between  the  manufacturer  and  the 
wholesale  dealer  residing  in  different  states.    We  hold  to  the. 
latter  view/' 


'288  American  State  Bepoets,  Vol.  104.  [Iow% 

The  words  we  have  italicized  appear  to  afford  the  only  proper 
OT  eflScient  test  of  this  troublesome  question  as  to  what  ia  aa 
original  package  for  the  purposes  of  interstate  commerce.  Bven 
this  definition  is  capable  of  being  abused  at  times  to  the  detri** 
ment  of  the  interests  of  the  states^  but  in  a  much  smaller  degree 
than  any  other  yet  attempted.  The  further  discussion  by  the 
•court  is  so  lucid  and  convincing  in  statement,  and  so  applicable 
to  the  case  at  bar,  we  further  quote:  '^he  whole  theory  of  the 
•exemption  of  the  original  package  from  the  operation  of  state 
laws  is  based  upon  the  idea  that  the  property  is  imported  in  the 
•ordinary  form  in  which  from  time  immemorial  foreign  goods 
have  been  brought  into  the  country,  lliese  have  goae  at  cNaoe 
into  the  hands  of  tiie  wholesale  dealers,  who  have  been  in  the 
liabit  of  breaking  the  packages  and  ^^^  distributing  their  con- 
i;ents  among  the  several  retail  dealers  throughout  tiie  state.  It 
^as  with  reference  to  this  method  of  doing  buaness  that  the  doc- 
irine  of  the  exemption  of  the  original  package  grew  up.  But 
taking  the  words  'original  package'  in  their  literal  sense,  a 
number  of  so-called  'original  package'  manufactories  have  been 
started  through  the  country,  whose  business  it  is  to  manufac- 
ture goods  for  the  express  purpose  of  sending  their  products  in- 
to other  states  in  minute  packages,  that  they  may  at  once  go 
into  the  hands  of  the  retail  dealers  and  consumers,  and  thus 
lid  defiance  to  the  laws  of  the  state  against  their  iiuportation 
and  sale.  In  all  the  cases  which  have  heretofore  arisen  in  this 
court,  the  packages  were  of  such  size  as  to  exclude  the  idea  that 
they  were  to  go  directly  into  the  hands  of  the  consumer,  or  be 
used  to  evade  the  police  regulations  of  the  state  with  regard 
to  the  particular  article.  No  doubt  the  fact  that  cigarettes  are 
actually  imported  in  a  certain  package  is  strong  evidence  that 
they  are  original  packages  within  the  meaning  of  the  law,  But 
this  presumption  attaches  only  when  the  importation  is  made  in 
the  usual  manner  prevalent  among  honest  dealers,  and  when  in  a 
bona  fide  package  of  a  particular  size.  Without  undertaking  to 
•determine  what  is  the  proper  size  of  an  original  package  in  each 
<5ase,  evidently  the  doctrine  has  no  application  where  the  manu- 
facturer puts  up  the  package  with  the  express  intent  of  evading 
the  laws  of  another  state,  and  is  enabled  to  carry  out  his  pur- 
pose by  the  facile  agency  of  an  express  company  and  the  conniv- 
ance of  his  consignee.  This  court  has  repeatedly  held  that,  so 
far  from  lending  its  authority  to  frauds  upon  the  sanitary  laws 
of  the  several  states,  we  are  bound  to  respect  such  laws,  and  to 
dd  in  their  enforcement^  so  far  as  can  be  done  without  infringe 
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2Bg  upon  the  omstitational  rights  of  the  parties.  The  conse- 
^oeDfies  of  our  adoption  of  defendant's  contention  would  be 
(ar-reaching  and  disastrons.  For  the  purpose  of  aiding  a  manu- 
fictarer  in  evading  the  laws  of  a  ^^^  sister  state^  we  should  be 
compelled  to  recognize  anything  as  an  original  package  of  beer 
from  a  hogshead  to  a  vial ;  anything  as  a  package  of  cigarettes 
from  an  importer's  case  to  a  single  paper  box  of  ten^  or  even  a 
single  cigarette,  if  imported  separately  and  loosely ;  anything 
from  a  bale  of  merchandise  to  a  single  ribbon,  provided  only 
the  dealer  sees  fit  to  purchase  his  stock  outside  of  the  state,  and 
import  it  in  minute  quantities.  Here  could  hardly  be  stronger 
eridenoe  of  fraud  than  is  shown  by  the  facts  of  this  case.  .  •  .  . 
Now,  the  result  of  defendant's  argument  in  this  case  is  that 
cttizeoB  of  Tennessee  may,  under  the  commerce  clause  of  the 
coDstitation  of  the  United  States,  bring  into  that  state  from 
other  states  cigarettes  in  unlimited  quantities,  and  sell  them  de- 
^ite  the  will  of  Tennessee,  as  expressed  in  its  legislation.  In 
o&er  words,  it  is  decided  that  the  commerce  clause  of  the  consti- 
tBtion,  by  its  own  force,  without  any  legislation  by  Congress, 
overrides  the  action  of  the  state  in  a  matter  confessedly  involv- 
ing, in  the  judgment  of  its  legislature,  the  health  of  its  people. 
We  cannot  accept  this  view.  The  doctrine  that  the  silence  of 
Congress  as  to  what  property  may  be  of  right  carried  from  one 
state  to  another  means  that  every  article  of  commerce  may  be 
carried  into  one  state  from  another,  and  there  sold,  ought  not  to 
be  extended  so  as  to  embrace  articles  which  may  not  unreason- 
ably be  deemed  injurious  in  their  use  to  the  health  of  the  peo- 
ple. If  this  be  not  so,  if  follows  that  the  reserve  power  of  the 
state  to  protect  the  health  of  its  people  by  reasonable  regulations 
has  appUcation  only  in  respect  of  articles  manufactured  within 
its  own  limits,  and  that  an  open  door  exists  for  the  introduc- 
tion into  the  state  against  its  will  of  all  kinds  of  property  which 
may  be  fairly  regarded  as  injurious  in  their  use  to  health.'^ 

To  the  usual  effort  to  bring  this  kind  of  traffic  within  the 
principle  of  Brown  v.  Maryland,  the  court  quotes  the  language 
of  Chief  Justice  Marshall,  and  adds:  ''This  ^^^  sentence  con- 
tains in  a  nutshell  the  whole  doctrine  upon  the  subject  of  orig- 
inal packages  upon  which  so  formidable  a  structure  has  been  at- 
tempted to  be  erected  in  subsequent  cases.  Whether  the  deci- 
flon  would  have  been  the  same  if  the  original  packages  in  that 
case,  instead  of  being  bales  of  drygoods,  or  hogsheads,  barrels 
or  tierces  of  liquor,  had  been  so  minute  in  size  as  to  permit 
their  sale  directly  to  consumers,  may   admit   of    considerable 
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doubt.  Obviously^  the  doctrine  of  the  case  is  directly  applicable 
only  to  those  large  packages  in  which  from  time  immemorial  it 
has  been  customary  to  import  goods  from  foreign  countries* 
It  is  safe  to  assume  it  did  not  occur  to  the  chief  justice  that  by 
a  skillful  alteration  of  the  size  of  the  padcages  the  decision 
might  be  used  to  force  upon  a  reluctant  people  the  use  of  arti* 
cles  denounced  as  noxious  by  the  legislatures  of  the  Beverai 
states.^' 

The  scheme  By  which  the  tobacco  company  attempts  to  cir- 
eumvent  the  laws  of  the  state  is  appropriately  denounced  in  the 
opinion  as  ''a  discreditable  subterfuge^  to  which  this  court  ongbt 
not  to  lend  its  countenance/'    The  only  point  upon  which  conn* 
sel  attempts  to  distinguish  between  the  Austin  case  and  the 
case  at  bar  is  in  the  fact  that  in  the  former  it  appears  affirma- 
tively that  the  express  company  made  use  of  a  basket  in  remov- 
ing the  loose  pile  of  small  pasteboard  boxes  from  the  floor  of 
the  company's  warehouse,  while  in  the  latter  no  mixtion,  ia 
made  of  the  basket    The  petition  and  a£5dayit^  which  consti- 
tutes the  showing  here  made,  are  drawn  with  much  carefulness 
and  skill  to  make  it  clear  that  ^^neither  the  American  Tobacco 
Company  nor  any  of  its  employes  furnished  any  box,  bale,  bag, 
wrapping  or  any  covering  for  these  packages,  nor  in  any  way 
attached  them  together,"  and  that  in  this  condition,  without  any 
mark  or  address  upon  them,  they  were  delivered  to  the  express 
company. 

The  care  and  precision  with  which  we  are  told  what  the  to- 
bacco company  did  not  do  in  making  the  shipment  is  ^^*  no 
less  conspicuous  than  the  omission  to  tell  what  its  agent,  the 
express  company,  did  do  in  that  regard.  We  think,  however, 
it  indicates  no  such  material  variance  in  the  facts  of  the  two 
cases  as  to  affect  the  application  of  the  rule.  Conceding  that 
the  tobacco  company  scrupulously  refrained  from  doing  more 
than  counting  and  pointing  out  the  loose  packages  to  the  ezpresa 
company  with  directions  to  carry  the  same  to  the  buyer  in  Mar- 
shalltown,  yet  we  know,  as  a  matter  of  common  observation  and 
immemorial  usage,  that  this  is  not  the  manner  ^^in  which  bona 
fide  transactions  are  carried  on  between  the  manufacturer  and 
wholesale  dealer  residing  in  different  states,''  and  is,  therefore^ 
not  entitled  to  claim  the  exemptions  attaching  to  interstate  com- 
merce. Still  further  we  may  rightfully  assume  that  the  express 
company,  in  receiving  and  shipping  these  little  boxes,  did  it  in 
a  rational  manner,  not  by  handling  or  carrying  the  boxes  as 
?any  sand,  one  grain  at  a  time,  but  by  gathering  them^  if 
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not  in  baskets,  in  receptades  of  some  suitable  and  oonTenioit 
kind;  and  in  such  case,  nnder  the  doctrine  of  MeOregory  y. 
Cone,  supra,  the  leceptade  so  used  vould  be  the  original  pack- 
age, if,  indeed,  there  be  anything  in  the  transaction  entitled  to 
thai  appellation.    The  extreme  and  unreasonable  extension  of 
ihe  prindple  affirmed  in  Brown  v.  Maryland,  has  been  the  fruit- 
fnl  aonroe  of  much  annoyance  and  embarrassment  in  many  of 
the  states  of  the  Union.    And  it  is  a  striking,  but  just,  com- 
meotary  upon  the  perversion  of  the  prindple  embodied  in  that 
decision,  to  note  that  practically  the  only  benefidaries  of  the 
modem  doctrine  of  the  sanctity  of  original  packages  in  interstate 
commerce  are  the  whisky  seller,  the  cigarette  manufacturer,  and 
the  dealer  in  bogus  butter — a  trinity  vhich  finds  it  profitable  to 
force  its  wares  upon  states  whose  people,  speaking  through  their 
eonstituted  authorities,  seek  to  exclude  them  '^^  as  injurious  to 
public  health  and  morals. 

The  demoralization  thus  resulting  upon  a  denial  of  the  right 
of  the  state  to  protect  the  lives,  health  and  morals  of  its  people 
is  not  overstated  by  Williams,  J.,  in  Commonwealth  v.  SchoUen- 
berger,  supra,  decided  by  the  supreme  court  of  Pennsylvania. 
Speaking  of  the  claim  there  made  that  certain  sales  of  oleomar- 
garine in  violation  of  a  local  statute  were  privileged,  as  being 
interstate  commerce,  he  says :  '^Law-abiding  dtiasens  vrill  not  em- 
baii^  in  a  business  which  is  forbidden  by  the  laws  of  the  state 
in  whidi  th^  live.    Timid  men  are  afraid  to  do  so.    This  kind 
of  operation  is  left,  therefore,  to  those  who  have  no  respect  for 
law,  no  interest  in  the  public  wdfare,  and  no  fear  of  public  opin- 
ion.   When  such  men  deliberatdy  determine  to  put  money  in 
Hmr  pockets  by  engaging  in  a  business  whidi  the  state  has  de- 
clared to  be  injurious  to  the  public  morals,  the  public  health  or 
'Bw  public  peace,  and  has,  therefore,  forbidden  altogether,  or 
pkoed  under  strict  police  regulations,  they  are  morally  certain 
to  sedc  immunity  for  themselves  and  their  unlawful  business 
By  immediate  flight  to  the  sanctuary  of  the  national  constitu- 
tioD,  and  there  laying  hold  <m  the  horns  of  the  altar  of  inter- 
ilate  commerce.    The  road  to  this  refuge  of  lawbreakers  is  wdl 
beiien.    There  are  signboards  at  every  crossing  on  the  route, 
and  the  intermediate  stations  for  profitable  rest  wear  conspicu- 
.     008  s^gns  ot  invitation.    The  travders  over  it  are  generally  f or- 
I    euDen  to  the  state  whose  laws  they  trample  upon,  and  include 
/   i  motley  assortment  of  traders.    Spinning  with  the  peripatetic 
ifiDdicTB  whose  worthlew  wares  are  transported  in  tin  trunks, 
ihich  they  carry  in  their  hands,  and  who  hunt  their  victims  in 
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secluded  villages  and  along  the  conntry  roads^  with  an  instinet 
that  rarely  f  ails^  and  running  up  or  down  the  scale  of  lawbreak- 
ers to  the  men  whose  commercial  operations  extend  to  tiie  sale 
of  oleomargarine  by  the  pound,  and  of  intoxicating  drinks  by 
the  pint,  there  is  no  man  in  the  procession  who  is  not  a  con- 
scious and  deliberate  lawbreaker,  and  who  does  not  set  his  pos- 
sible ^^^^  profits  from  a  forbidden  business  above  his  duty  to 
society  or  the  state  that  protects  him.  These  men  seek  to  per- 
vert a  rule  of  law  that  has  a  wide  and  beneficial  field  of  opera- 
tion. They  claim  to  be  engaged  in  interstate  commerce,  and  to 
be  entitled  to  the  protection  of  the  general  government,  and 
against  the  police  laws  of  the  individual  states,  for  that  reason. 
....  The  mischief  done  and  attempted  in  this  manner  under 
the  guise  of  interstate  commerce  is  so  great,  so  open,  and  so 
difficult  to  suppress  or  punish  that  in  many  states  besides  this 
it  has  become  a  matter  of  general  and  sincere  regret  that  the 
interstate  commerce  law  was  ever  held  applicable  to  trade  in  any 
article  recognized  throughout  the  civilized  world  as  a  proper 
subject  for  police  regulatioli  and  control." 

The  decision  of  the  supreme  court  of  the  United  States  which 
reversed  the  holding  of  the  state  court  in  these  oleomargarine 
cases — SchoUenberger  t.  Pennsylvania,  171  XT.  S.  1,  18  Sup.  Ct 
Rep.  767,  43  L.  ed.  49 — ^tums  principally  upon  the  effect  of  a 
special  verdict  of  the  jury,  and  serves  neither  to  dull  nor  turn 
aside  the  point  of  the  quotation  we  have  made.  The  duty  of 
the  courts  to  apply  every  available  and  legitimate  remedy  for 
the  evils  thus  graphically  set  forth  is  plain.  The  case  made  by 
the  appellants  to  bring  their  business  within  the  privileges  of 
interstate  commerce  is  wholly  without  merit,  and  the  holding 
of  the  trial  court  in  respect  thereto  is  clearly  correct. 

2.  It  is  urged  by  appellants  with  much  earnestness  that  the 
statute  under  which  the  disputed  tax  was  levied  is  void,  because 
it  does  not  conform  to  section  29  of  article  3  of  the  constitu- 
tion of  this  state.  The  provision  to  which  reference  is  made 
reads  as  follows :  '^very  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith  which  subject  shall  be 
expressed  in  the  title."  Section  6(J07  of  the  Code,  to  which  ob- 
jection is  here  raised,  is  found  in  title  24,  *'0f  Crimes  and 
their  Punishment,"  and  subtitle  (chapter  11)  *'0f  Offenses 
»^  Against  Public  Policy."  The  general  title  of  the  bill  as 
it  passed  the  legislature  is  *'An  act  to  revise,  amend  and  codify 
the  statutes  in  relation  to  crimes  and  their  punishment."  Sec- 
tion 5006  in  chapter  11  prohibits  the  keeping  for  sale  and  the 
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sdling  and  giving  away  of  cigarettes  imder  a  penalty  of  fine  and 
impiisonment.  Section  5007  provides  that  ^^there  shall  be  as- 
seBBed  a  tax  of  three  hundred  dollars  per  annum  against  every 
perBOD,  partnership  or  corporation  and  upon  the  real  property 
vitfain  or  whereon  any  cigarettes  .  •  •  •  are  sold  or  given  away 
or  kept  with  intent  to  be  sold  or  bartered  or  given  away  under 
any  pretext  whatever/'  The  tax  is  to  be  assessed  and  collected 
after  the  manner  of  the  mulct  liquor  tax,  but  is  not  a  bar  to  a 
prosecution  for  the  penalties  provided  in  section  5006.  Both 
sections  exempt  from  their  provisions  "jobbers  and  whole- 
salers doing  an  interstate  business  with  persons  outside  of  the 
atate.^'  The  question  arises  whether  section  5007  comes  fairly 
vithin  the  scope  of  the  title.  The  end  sought  to  be  obtained 
by  the  constitutional  provision  invoked  by  the  appellants  "was 
to  prevent  the  union  in  the  same  act  of  incongruous  matters  and 
of  objects  having  no  coimection,  no  relation.''  And  with  this  it 
▼as  designed  to  prevent  surprise  in  legislation  by  having  mat- 
ters of  one  nature  embraced  in  a  bill  whose  title  expressed  an- 
other: State  T.  Davis  Co.  Judge,  2  Iowa,  281.  This,  it  has 
often  been  held,  does  not  require  a  construction  forbidding  the 
inclusion  in  one  act  of  all  matters  germane  to  the  main  propo- 
sition or  purpose  sought  to  be  effected,  even  though  they  are  not 
specifically  mentioned  in  the  title.  If  there  is  a  "unity  of  ob- 
ject" in  the  various  provisions,  and  that  general  object  is  indi- 
cated by  the  title,  then,  no  matter  how  multifarious  the  provi- 
sions of  the  act,  it  sufficiently  complies  with  the  constitution : 
Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec.  487 ;  Morf ord  v.  lin- 
ger, 8  Iowa,  85 ;  Porter  v.  Thomson,  22  Iowa,  391. 

In  this  connection  we  may  well  note  the  development  of  this 
provision  in  our  constitution,  and  the  language  •^  in  which 
it  is  framed.  In  the  constitution  of  1846  it  appears  in  these 
words  (article  3) :  "Sec.  26.  Every  law  shall  embrace  but  one 
object,  which  shall  be  expressed  in  the  title."  Seemingly  to 
avoid  the  embarrassments  which  might  arise  from  a  narrow  con- 
Btniction  of  the  rule  as  thus  expressed,  the  framers  of  the  pres- 
ent constitution  changed  it  to  read:  "Every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith  which 
Bnbject  shall  be  expressed  in  the  title."  The  added  words  which 
we  hare  italicized  are  highly  important,  and  clearly  indicate 
the  intention  that  the  rule  shall  be  liberally  interpreted.  It  is 
the  general  policy  of  every  state  in  the  Union  to  collect  and  re- 
Btate  from  time  to  time  the  whole  body  of  its  statute  law  in  a 
complete  and  systematic  form  or  cede,  and  we  think  it  has  never 
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been  held  by  any  court  that  this  assembling  under  one  head  of 
various  enactments  tending  to  the  same  general  object  is  not 
valid  under  the  constitution.    Any  other  conclusion  would  ren- 
der valueless  all  efforts  at  codification.    In  Johnson  ▼.  Harri- 
son, 47  Minn.  675,  28  Am.  St  Bep.  382,  50  N.  W.  923,  we  find 
the   following  clear   and  forceful  discussion  of  the  principle: 
''Any  construction  of  this  provision  of  the  constitution   thai 
would  interfere  with  the  very  commendable  policy  of  incorpor- 
ating the  entire  statutory  law  upon  one  general  subject  in  a 
single  act,  instead  of  dividing  it  into  a  number  of  separate  acts, 
would  not  only  be  contrary  to  its  spirit,  but  also  serioualy  em- 
barrassing to  honest  legislation.    All  that  is  required  is  that  the* 
act  should  not  include  legislation  so  incongruous  that  it  oonld 
not  by  any  fair  intendment  be  considered  germane  to  the  gen- 
eral subject.    The  subject  may  be  as  comprehensive  as  the  legis- 
lature chooses  to  make  it,  provided  it  constitutes,  in  the  consti- 
tutional sense,  a  single  subject,  and  not  several.    The  connec- 
tion or  relationship  of  several  matters  such  as  will  render  them 
germane  to  one  subject  and  to  each  other  can  be  of  various 
kinds ;  as,  for  example,  *••  of  means  to  ends,  of  different  sub- 
divisions of  the  same  subject,  or  that  all  are  designed  for  the 
same  purpose,  or  that  both  are  designated  by  the  same  term. 
Neither  is  it  necessary  that  the  connection  or  relationship  should 
be  logical.    It  is  enough  that  the  matters  are  connected  with 

and  related  to  a  single  subject  in  popular  signification 

Neither  is  the  fact  important  that  a  law  contains  matters  which 
might  be  and  usually  are  contained  in  separate  acts,  or  would 
be  more  logically  classified  as  belonging  to  different  subjects, 
provided  only  they  are  germane  to  the  general  subject  of  the 
act  in  which  they  are  put.  The  legislature  is  not  limited  to 
the  most  logical  or  philosophical  classification.'*  Another  court 
has  said :  **It  is  not  intended  to  prohibit  the  uniting  in  one  bill 
of  any  number  of  provisions  having  one  general  object  fairly 
indicated  by  its  title.  The  unity  of  the  object  must  be  sought 
in  the  end  which  the  legislative  act  purposes  to  accomplish'^ : 
Walter  v.  Town  of  Union,  33  N.  J.  L.  351 ;  Montclair  Tp.  v. 
Eamsdell,  107  U.  S.  147,  2  Sup.  Ct.  Bep.  391,  27  L.  ed.  431. 
*^The  constitution  is  obeyed  if  all  the  provisions  relate  to  the 
one  subject  indicated  in  the  title,  and  parts  of  it,  or  incident  to 
it,  or  reasonably  connected  with  it,  or  in  some  sense  auxiliary  to 
the  object  in  view'' :  Eitchie  v.  People,  155  111.  98,  46  Am,  St 
Bep.  315,  40  N.  E.  454,  29  L.  B.  A.  79;  Bobel  v.  People,  173 
TIL  19,  64  Am.  St  Bep.  64,  50  N.  E.  322.    It  is  admissible  to 
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iodnde  in  a  Btaiate  ^meaiiB  which  are  reasonably  adapted  to 
aecore  the  objects  indicated  by  the  title'' :  Cohn  v.  People,  149 
BL  486,  41  Anu  St  Bep.  304,  37  N.  E.  60,  23  L.  R.  A.  821. 
To  the  same  general  effect,  see  Cooley's  Constitutional  Idmitar 
fiois,  4ai  ed.,  175-178 ;  Lacey  v.  Pahner,  93  Va.  169,  67  Am. 
8t  Bep.  796,  24  S.  E.  930,  31  L.  E.  A.  822 ;  Ewing  v.  HobUt- 
lelle,  86  Mo.  64;  Grover  ▼.  Trustees,  45  N.  J.  L.  401;  State  ▼. 
saver,  9  Nev.  231 ;  Fahey  v.  State,  27  Tex.  App.  146,  11  Am. 
St  Bep.  182,  11  S.  W.  108;  Van  Brunt  v.  Town  of  Flatbush, 
^  128  N.  Y.  50,  27  N.  E.  973;  State  v.  Mines,  38  W.  Va.  137, 
18  S.  E.  470, 

Accepting  the  foregoing  as  announcing  the  correct  rule  of  in- 
terpretation, we  have  next  to  inquire  if  the  so-called  **mulct 
tax*'  is  in  any  sense  germane  to  the  general  purpose  of  the  act 
in  which  it  ia  f  onnd.    Bear  in  mind  that  this  statute  as  a  whole 
u  an  attempt  to  restate  not  only  the  law  defining  crimes  and 
misdemeanors,  but  the  remedies  to  be  applied  for  suppressing 
«nd  ptmishing  the  same.    It  certainly  was  competent  for  the 
legislature  under  this  head  to  designate  those  acts  which,  in  its 
■wisdom,  sbonld  lie  forbidden  as  against  public  policy,  and  to 
include  therein  the  trafSc  in  cigarettes.     The  autiiorities  to  this 
effect  are  too  numerous  and  familiar  to  require  citation.    In 
<»difying  these  statutes  the  legislature  found  already  upon  the 
statute-book  the  prohibition  now  carried  into  section  6006  (see 
laws  26th  Gen.  Assem.,  c.  96),  and  in  carrying  it  into  the  Code 
amended  it  by  adding  thereto  section  6007,  providing  for  the 
mulct    That  it  was  intended  as  an  aid  in  suppressing  and 
punishing  violations  of  the  provisions  of  the  preceding  section 
«eems  too  clear  for  controversy.    While  called  a  '^tax,^*  it  is  a 
**mxdcf '  tax,  and  a  mulct  is  **a  fine  imposed  for  an  offense,  a 
penalty^:  See  "Mulct,**  Anderson's  Law  Dictionary,  Ebersole's 
liaw  Dictionary,  Century  Dictionary.     It  is  not  even  a  form 
of  license  by  indirection,  for  it  contains  no  '*bar  clause,**  but,  on 
tile  contrary,  expressly  provides  that  it  may  be  exacted  in  addi* 
lion  to  the  penalties  named  in  section  6006.    The  end  sought 
by  both  these  sections  is  identical — ^the  suppression  and  preven- 
tion of  the  traffic  in  cigarettes.    To  use  the  language  of  the  au- 
thorities to  which  we  have  referred,  there  is  here  a  **unity  of 
object,**  and  the  mulct  is  manifestiy  an  auxiliary  to  the  end 
sought  to  be  accomplished.    It  is  not  wholly  unlike  those  famil- 
iar enactments  which  provide  for  the  punishment  of  a  crime  or 
misdemeanor,  and  unite  them  with  a  provision  for  *®^  assess* 
ing  further  penalty  or  damages  in  a  civil  proceeding.    For  in- 
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stance^  section  4822  of  the  Code  authorizes  punishment  for  ma^ 
licious  trespass,  and  in  addition  thereto,  authorizes  the  owner* 
to  recover  three  times  the  amount  of  his  actual  damage  from  the- 
trespasser  in  a  civil  proceeding.    Section  4834  prescribes  the- 
penalty  for  larceny  of  logs  and  timber  floating  in  the  rivers  of 
the  state,  and  is  followed  by  section  4835,  which  subjects  any 
person  thus  offending,  whether  convicted  thereof  in  a  criminal 
proceeding  or  not,  to  pay  the  owner  of  the  stolen  property  twice- 
the  value  thereof.    If  section  4835  can  properly  be  held  ger- 
mane to  the  general  purpose  indicated  in  section  4834  (and  we- 
think  none  will  dispute  it),  we  see  no  good  reason  for  appljring^ 
any  different  rule  to  the  sections  to  be  construed  in  ilie  case- 
before  us.    Other   instances   of   like   legislation   will   readily 
suggest  themselves  in  which  a  "tax"  or  ^'mulcf'  or  "penalty**' 
is  provided  as  an  additional  weapon  in  the  hands  of  the  state 
for  enforcing  obedience  to  its  commands.    It  must  be  remem* 
bered  that  title  24  of  the  Code  is  no  more  than  what  it  pur- 
ports  to  be — "an  act  to  revise,  amend  and  codify^*  statutes 
already    existing.      Those    statutes,    we    must    assume,    were 
properly  entitled;  at  least,  no   objection  is  raised  thereto   by 
appellants.     Such  being  the  case,  if  the  title  to  the  original 
act   or   acts  is   sufficient  to    embrace    the    matters    coverec} 
by  the  provisions  of  the  act  amendatory  thereof  (and,  as  we 
have  said,  no  objection  of  that  nature  is  here  raised),  it  is  nn- 
necessary  to  inquire  whether  the  title  to  the  amendatory  act 
would  of  itself  be  sufficient:  Morford  v.  Unger,  8  Iowa,  85; 
Brandon  v.  State,  16  Ind.  197;  Improvement  Co.  v.  Arnold,  4S 
iWis.  214,  49  N.  W.  971;  State  v.  Ranson,  73  Mo.  78;  State  t. 
Algood,  87  Tenn.  163,  10  S.  W.  310;  Commonwealth  v.  Brown,. 
91  Va.  762,  21  S.  E.  357,  28  L.  R.  A.  110 ;  People  v.  Parvia 
(CaL),  14  Pac.  783;  Lankford  v.  Commissioners,  73  Md.  105,. 
20  Atl.  1017, 11  L.  R.  A.  491. 

*®*  It  may  be  that  in  a  matter  of  original  legislation  a  proper 
observance  of  the  constitution  would  require  the  separation  inte 
separate  acts  of  matters  which  we  hold  it  proper  to  combine  in 
a  single  general  measure  of  amendment,  revision,  or  codifica- 
tion. But  that  phase  of  the  question  is  not  now  before  us,  and 
we  need  not  consider  it.  It  is  not  improper,  however,  to  ob- 
serve that  by  the  adoption  of  the  Code  of  1897  the  entire  body 
of  the  statutory  law  of  this  state,  consisting  of  many  hundred 
separate  acts,  was  classified  and  combined  under  twenty-six 
titles.  Each  of  these  titles  of  necessity  contains  widely  variant 
provisions,  but  all  having  more  or  less  appropriate  relation  to 
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the  general  topic  to  which  such  title  is  devoted.    To  adopt  the 
Etiict  doctrine  for  which  appellants  contend  would  unsettle  the 
Talidity  of  a  mnltitade  of  Code  provisions^  and  open  the  door 
to  leg^  chaos.    True,  even  snch  an  nnf  ortunate  result  should 
not  deter  the  court  from  accepting  and  announcing  a  rule  which 
i»  clearly  rig^t,  hut  it  is  a  good  and  sufficient  reason  why  we 
shonld  pause  and  refuse  to  take  a  position  attended  with  such 
grave  consequences  until  its  propriety  and  correctness  are  dem* 
oDstrated  beyond  reasonable  doubt    Moreover^  it  is  a  well-es* 
tabHshed  principle^  which  this  court  has  often  applied^  that  it 
18  the  duty  of  the  courts  to  give  such  a  construction  to  an  act^ 
if  possible,  as  will  avoid  the  necessity  of  holding  it  void  for  un- 
constitutionality :  State  v.  Davis  Co,  Judge,  2  Iowa,  282.    It  is 
t  power  which  vnll  not  be  resorted  to  unless  the  case  be  clear, 
decisive,  and  unavoidable:  Santo  v.  State,  supra.     A  late  case 
decided  by  the  supreme  court  of  California — Lewis  v.  Dunne^ 
134  Cal.  291,  86  Am.  St  Eep.  257,  66  Pac.  478,  55  L.  R.  A. 
833 — ^holds  that  an  act  embodying  numerous    amendments   to 
different  sections  of  the  Code,  and  repealing  others,  is  uncon- 
stitutional, but  the  validity  of  acts  of  general  revision  and  codi- 
fication under  general  and  comprehensive  titles  is  supported  by 
the  great  weight  of  authorities:  Central  of  Georgia  Ry.  Co.  v. 
State,  -«>»  104  Ga.  831 ,  31  S.  E.  531,  42  L.  E.  A.  518 ;  Mathis 
V.  State,  31  Fla.  291, 12  South.  681 ;  McLane  v.  Paschal,  8  Tex. 
Civ.  App.  398,  28  S.  W.  711;  Larned  v.  Tieman,  110  111.  173; 
Marston  v.  Humes,  3  Wash.  267,  28  Pac.  520;  City  of  Han- 
nibal  v.  Marion  Co.,  69  Mo.  571.     See,  also,  the  very  exhaustive 
briefs  of  counsel  and  note  to  Lewis  v.  Dunne,  134  Cal.  291,  86 
Am.  St  Hep.  257,  66  Pac.  478,  65  L.  R.  A.  833,  where  the  cases 
upon  both  sides  are  collated. 

3.  The  further  contention  that  the  statute  is  unconstitutional 
because  it  is  not  uniform  in  its  operation,  and  exempts  certain 
persons  from  its  observance,  cannot  be  sustained.  The  refer- 
ence made  in  the  statute  to  jobbers  and  wholesale  dealers  doing 
business  with  customers  outside  of  the  state  does  not  bear  the 
construction  which  counsel  put  upon  it.  The  evident  purpose 
of  the  proviso  is  to  avoid  any  interference  with  shipments  made 
from  such  dealers  in  the  state  to  points  outside  the  state,  and 
thus  to  escape,  if  possible,  any  objection  to  its  validity  based 
\ipon  the  exclusive  control  of  Congress  over  interstate  commerce- 
"Whether  it  is  effective  for  the  purpose  intended  we  need  not  con- 
rider,  and  the  wisdom  of  its  enactment  is  a  question  for  the 
legislature  alone.     It  operates  alike  upon  all  persons  in  like 
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situation,  and  therefore  is  of  nniform  operation  within  the  mean- 
ing of  the  constitution :  Land  Co.  y.  Soper,  39  Iowa,  112 ;  Abbo- 
ciation  v.  Schrader,  87  Iowa,  659,  65  N.  W.  24,  20  L.  R.  A.  356; 
Christie  t.  Investment  Co.,  82  Iowa,  360,  48  K  W.  94. 
The  judgment  of  the  district  court  is  affirmed. 


The  Principal  Oase  was  aiBrmed  by  the  supreme  court  of  the  United 
Btates  (Cook  t.  Marshall  County,  196  17.  8.  261,  25  Sup.  Ct.  Bep.  233, 
49  L.  ed.  000),  Mr.  Justice  Brown  deliyering  the  opinion  of  the  eonrt 
-as  foUows:  ''This  was  a  petition  by  the  owner  and  tenant  of  a  cer- 
tain room  in  the  city  of  Marshalltown,  Iowa,  addressed  to  the  board 
•of  supervisors,  for  the  remission  of  a  tax  of  three  hundred  dollars, 
imposed  upon  the  business  of  selling  cigarettes,  which  business  was 
carried  on  by  Charles  P.  Cook,  one  of  the  plaintiffs  in  error.  The 
petition  being  denied,  an  appeal  was  taken  to  the  district  court,  irhere 
:a  demurrer  was  interposed,  which  was  sustained  by  that  court,  and  an 
appeal  taken  to  the  supreme  court,  where  the  judgment  of  the  dis- 
trict court  was  affirmed:  119  Iowa,  384,  ante,  p.  283,  93  N.  W.  872. 

"This  case  involves  the  constitutionality  of  section  5007  of  the 
Iowa  Code,  imposing  a  tax  of  three  hundred  dollars  per  annum  upon 
•every  person,  and  also  upon  the  real  property  and  the  owner  thereof, 
whereon  cigarettes  are  sold  or  kept  for  sale.  The  section  is  printed 
in  full  in  the  margin.* 

' '  The  facts  of  the  case  were  that  the  plaintiif,  Charles  P.  Cook,  car- 
ried on  a  retail  cigar  and  tobacco  store  upon  premises  leased  by  him 
from  his  coplaintiff.  Cook  ordered  his  cigarettes  of  the  American 
Tobacco  Company,  at  St.  Louis.  They  were  delivered  to  an  express 
•company,  and  brought  by  such  company  from  St.  Louis,  or  other 
places  outside  of  the  state  of  Iowa,  directly  to  the  place  of  business 
■of  the  plaintiff,  in  small  pasteboard  boxes,  containing  ten  cigarettes 
•each,  each  package  being  sealed  and  stamped  with  the  revenue  stamp. 
These  packages  were  shipped  absolutely  loose,  and  were  not  boxed, 
baled,  wrapped,  or  covered,  nor  were  they  in  any  way  attached  to- 
gether. Nothing  appears  in  the  record  to  indicate  the  means  used 
in  transporting  these  cigarettes  from  the  factory  of  the  manufacturer 
to  the  place  of  business  of  the  retail  dealer,  and  we  are  left  to  infer 
that  they  were  shoveled  into  and  out  of  a  car,  and  delivered  to  plain- 
tiffs in  that  condition.    The  packages  were  not  separately  or  other- 


*  Sec.  5007.  Tax  on  Sale.— There  Bhall  be  auessed  a  tax  oC  three  hundred  dolJan 
per  annum  against  every  person,  partnership  or  corporation,  and  upon  the  real 
property,  and  the  owner  thereof,  within  or  whereon  any  cintrettes,  cigarette  naper 
•or  cigarette  wrapper,  or  anv  paper  made  or  prepared  for  the  use  in  making  culra^ 
•ettes,  or  for  the  purpose  of  being  filled  with  tobacco  for  smoking,  are  sold  or  Ktven 
away,  or  kept  with  the  intent  to  be  sold,  bartered  or  given  away,  under  any  i>i«tezt 
whatever.  Such  tax  shall  be  in  addition  to  all  other  taxes  and  penalties,  snail  hi 
assesned,  collected  and  distributed  in  the  Mime  manner  as  the  mulct  liquor  tax  and 
ehall.be  a  perpetual  lieu  upon  all  property,  both  real  and  personal,  used  in  oonnoo. 
tiou  with  the  business;  and  the  payment  of  such  tax  shall  not  be  a  bar  to  proMfiB. 
tion  under  any  law  prohibiting  the  manufacturing  of  cigarettes  or  cigarette  daaaT 
or  MlUng,  bartering  or  glying  away  the  same.  But  the  provisions  of  this  aeeUnU 
«hall  not  apply  to  the  sale^i  by  Jobbers  and  wholesaler!  in  doing  an  Interstata  ImomU 
«•—  with  customers  outside  of  the  state.  *^^m^m^m  dusi* 
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viw  addressed,  but  at  the  time  they  were  delivered  to  the  express 
«QBpasjr  the  driver  gave  a  receipt  showing  the  namber  of  packages 
asd  the  name  of  the  person  to  whom  they  were  to  be  sent,  retaining 
a  duplicate  himaelf  . 

"The  constitntionaUty  of  the  act  as  applied  to  the  plaintiffs  was 
attacked  npoa  two  grounds:  1.  That  it  was  an  attempt  to  interfere 
with  the  power  of  Congress  to  regulate  commerce  between  the  states; 
t.  That  it  denied  to  the  plaintiffs  the  equal  protection  of  the  laws. 

"He  argument  of  the  plaintiffs  is  the  same  as  that  which  was 
pressed  upon  our  attention  a  few  years  ago  in  Austin  t.  Tennessee, 
179  U.  &  343,  21  Sup.  Ct.  Bep.  132,  45  L.  ed.  224,  that  the  packages 
<tf  ten  eigarettea  were  each  the  original  packages  in  which  these 
€%arettes  were  imported  from  other  states,  and  that,  under  the  de- 
cidonB  of  this  court  in  Brown  t.  Maryland,  12  Wheat.  419,  6  L.  ed. 
•78,  Leisy  ▼.  Hardin,  135  U.  8.  100,  3  Int.  Com.  Bep.  36,  10  Sup.  Ct. 
Sep.  681,  34  li.  ed.  128,  and  Schollenberger  ▼.  Pennsylvania,  171  U.  8. 
If  18  8up.  Ct.  Bep.  757,  43  L.  ed.  49,  they  were  entitled  to  the  immuni- 
ties attaching  to  original  packages.  We  reviewed  these  and  a  large 
number  of  other  cases  in  our  opinion,  and  came  to  the  conclusion  that 
these  boxes  were  in  no  just  sense  original  packages  within  the  spirit 
of  the  prior  cases,  and  that  their  shipment  in  this  form  was  not  a 
bona  fide  transaction,  but  was  merely  a  convenient  subterfuge  for 
evading  the  law  forbidding  the  sale  of  cigarettes  within  the  state. 
This  case  differs  from  that  only  in  the  fact  that  in  the  Austin  case 
the  packages  were  thrown  loosely  into  baskets,  which  were  shipped 
on  board  the  train,  and  carried  to  Austin's  place  of  business.  These 
baskets,  it  is  argued,  might  have  been  considered  as  the  original  pack- 


ed 


This  difference,  however,  was  not  insisted  upon  as  distinguishing 
the  two  cases  in  principle.  Indeed,  it  was  admitted  to  be  one  not 
of  'great  magnitude  or  seeming  legal  significance.'  The  main  argu- 
ment of  the  plaintiffs  was  frankly  addressed  to  a  reconsideration  of 
the  principle  involved  in  the  Austin  case,  and  a  reinsistence  upon  the 
position  there  taken,  that  the  packages  in  which  the  cigarettes  were 
actually  shipped  must  govern,  and  that  we  cannot  look  to  the  motives 
which  actuated  such  shipment,  or  to  the  fact  that  ordinary  importa- 
tions of  cigarettes  were  made  in  boxes  containing  a  large  number 
of  these  so-called  original  packages.  We  have  carefully  reconsidered 
the  principle  of  that  case,  and,  without  repeating  the  arguments  then 
ued  in  the  opinions,  we  have  seen  no  reason  to  reverse  or  change 
the  views  there  expressed. 

"The  term  'original  package'  is  not  defined  by  any  statute,  and  is 
simply  a  convenient  form  of  expression  adopted  by  Chief  Justice 
yarshall  in  Brown  v.  Maryland,  to  indicate  that  a  license  tax  could 
aot  be  exacted  of  an  importer  of  goods  from  a  foreign  country  who 
disposes  of  such  goods  in  the  form  in  which  they  were  imported.  It 
is  not  denied  that,  in  the  changed  and  changing  conditions  of  com- 
merce between  the  states,  packages  in  which  shipments  may  be  made 
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from  one  itftte  to  KiioUi«r  may  be  smaUer  thkn  thoM  'halt*,  hoi 
k«Kd^  barrela,  or  tlereM,'  to  which  the  t«rm  w&a  origin&Uf  appli 
by  Chief  Jnatiee  Marehall,  bat,  whatever  the  torm  oi  aize  smployi 
thare  mnat  be  a  reeognitioB  of  the  fact  that  the  traniaetion  is  a  bo 
<do  oaa^  and  that  the  omal  methodt  ot  intentate  Bhipmeiit  have  i 
boen  departed  ftero  tin  the  purpoee  of  evading  the  police  lawi 
the  atatea. 

"In  Loiif  T.  Hardin,  135  U.  &  100,  3  Int.  Com.  Bep.  38,  10  8i 
Ct.  Bep.  681,  S4  L.  ed.  12S,  quarter  barrela,  and  even  one-eighth  bam 
and  eeaea  of  bear,  were  recognized  aa  original  packages  or  kegi,  thon, 
the  aixe  of  anch  packages  and  the  usnal  methods  of  transporting  be 
do  not  seem  to  have  been  made  tbe  mbject  of  disenssicn.  There 
nothing  in  the  opinion  to  indicate  that  it  waa  not  legitimate  t«  sb 
beer  in  fcega  of  thia  eUe.  Bo,  too,  in  Sebollenberger  v.  Penns^tvan. 
olaomargarine  transported  and  sold  in  packages  of  ten  pounds  veig 
waa  recognized  as  bona  fide,  but  it  waa  expressly  found  bj  the  ju 
in  that  ease  that  the  package  was  an  original  package,  as  requir 
by  the  act  of  Congrese,  and  was  of  such  'form,  size,  and  weight  a* 
used  by  producers  or  shippers  for  the  purpose  of  securing  both  c« 
venience  in  handling  and  security  in  transportation  of  merchandi 
between  dealers  in  the  ordinary  course  of  actual  commerce,  and  t 
aaid  form,  size,  and  weight  were  adopted  in  good  faith,  and  not  for  t 
purpose  of  evading  the  laws  of  the  commonwealth  of  Pennsjlvan; 
said  package  being  one  of  a  number  of  similar  packages  formii 
one  consignment,  shipped  by  the  said  company  te  the  said  defendan 
While  it  may  be  impossible  to  define  the  size  or  shape  of  an  origin 
package,  the  principle  upon  which  the  doctrine  ia  founded  would  n 
justify  us  in  holding  that  any  package  which  could  not  be  eommt 
cially  transported  from  one  state  to  another  as  a  separate  importati< 
could  be  coneidered  aa  an  original  package. 

"But  it  1>  insisted  with  much  earnestness  that,  in  determining  t 
lawfulness  of  sales  in  original  packages,  we  are  bound  te  consid 
that  package  aa  original  in  which  the  articles  were  actually  shippe 
particularly  where  Congress,  for  the  purpose  of  taxation,  haa  pi 
•eribed  a  certain  size  of  package  to  be  separately  stamped,  and  tb 
we  have  no  right  to  look  beyond  the  tetter  of  the  term,  and  inqui 
into  thn  motives  which  dictated  the  aize  of  the  packagee  in  each  eai 
This  arguiiu'Dt  waa  also  made  in  the  Austin  case,  waa  considered  . 
sumo  length,  and  held  to  be  unaound.  In  delivering  the  opinion  i 
aaiU  (p.  3511,  Sup.  Ct.  Bep.,  p.  138,  L.  ed.,  p.  232):  'The  real  queetii 
in  thia  vaea  ia  whether  the  aize  of  the  package  in  which  the  import 
tiou  is  uf  tutilly  made  is  to  govern,  or  the  aize  of  the  package  in  whii 
bona  H'le  trstiaactioos  are  carried  on  between  the  manufacturer  ai 
the  wbolostik^  dealer  residing  in  different  states.  We  hold  to  tl 
letter  view.  TUe  whole  theory  of  the  exemption  of  the  original  pac. 
age  from  tUu  operation  of  state  laws  is  based  upon  the  idea  that  tl 
_  tirotierty  is  imjorted  in  the  ordinary  form  in  which,  from  time  ii 
rial,  foioign  goods  have  been  brought  into  the  country,' 
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"While  it  is  doubtless  true  that  a  perfectly  lawfal  act  may  not  bo 
inpngned  by  the  fact  tbat  the  person  doing  the  act  was  impelled 
thereto  by  a  bad  motive,  yet,  where  the  lawfulness  or  nnlawfnlnesa 
of  the  act  is  made  an  iaauey  the  intent  of  the  actor  may  have  a  ma- 
terial bearing  in  cbaraeterizing  the  transaction.    We  have  had  fre- 
qoeat  oeeasionB  to  treat  of  this  subject  in  passing  upon  the  validity 
of  legislative  acts  or  municipal  ordinances.    So,  where  the  lawfulness 
of  the  method  used  for  transporting  goods  from  ope  state  to  another 
is  questioned,  it  may  be  shown  that  the  intent  of  the  party  concerned 
was  not  to  select  tbe  usual  and  ordinary  method  of  transportation, 
bat  an  unusual  and  more  expensive  one,  for  the  express  purpose  of 
erading  or  defying  tbe  police  laws  of  the  state.    If  the  natural  result 
of  Boch  method  be  to  render  inoperative  laws  intended  for  the  pro* 
tection  of  the  people,  it  is  pertinent  to  inquire  whether  the  act  was 
not  done  for  tbat  purpose,  and  to  hold  that  the  interstate  commerce 
^Iftnse  of  tbe  constitution  is  invoked  as  a  cover  for  fraudulent  deal- 
ing,  and  is  no  defense  to  a  prosecution  under  the  state  law. 

"The  power  of  Congress  to  regulate  commerce  among  the  states  is 

perhaps  the  most  benign  gift  of  the  constitution.    Indeed,  it  may  be 

said  that  without  it  the  constitution  would  not  have  been  adopted. 

One  of  tbe  chief  evils  of  the  confederation  was  the  power  exercised 

by  the  eommereial  states  of  exacting  duties  upon  the  importation  of 

P>od8  destined  for  the  interior  of  the  country  or  for  other  states. 

^e  vast  territory  to  the  west  of  the  AUeghanies  had  not  yet  been 

developed  or  subdiyided  into  states,  but  the  evil  had  already  become 

^  flagrant  tbat  it  tlireatened  an  utter  dissolution  of  the  confederacy. 

^e  article  was  adopted  that  all  of  states  of  the  Union  might  have 

the  benefit  of  the  duties  collected  at  the  maritime  ports,  and  to  re- 

beve  them  from  the  embarrassing  restrictions  imposed  upon  the  in- 

^^nial  couimerce  of  tlie  country.    But  the  same  policy  which  author- 

^>M  the  use  of  this  power  as  a  shield  to  protect  commerce  from  the 

vexatious  interference  of  the  states  forbids  its  employment  as  a  sword 

te  assaU  measures  designed  for  the  preservation  of  the  public  health, 

Morals,  and  comfort.    States  may  differ  among  themselves  as  to  the 

■ceessity  and  scope  of  such  measures,  but  so  long  as  they  are  adopted 

in  good  faith,  with  an  eye  single  to  the  public  welfare,  they  are  as 

ttneh  entitled  to  the  recognition  of  the  general  government  as  if  they 

Wife  anif ormly  adopted  by  all  the  states. 

« While  this  court  has  been  alert  to  protect  the  rights  of  nonresi* 
dsnt  eitixens,  and  has  felt  it  its  duty,  not  alwa3rs  with  the  approba- 
tioB  of  the  slate  courts,  to  declare  the  invalidity  of  laws  throwing 
obstacles  in  the  way  of  free  intercommunication  between  the  states, 
it  will  not  lead  its  sanction  to  those  who  deliberately  plan  to  debauch 
the  public  conscience  and  set  at  naught  the  laws  of  a  state.  The 
power  of  Coogress  to  reguUrte  cemmeree  is  undoubtedly  a  beneflcent 
oae.  Tbe  police  laws  of  the  state  are  equally  so,  and  it  is  our  duty 
Is  hsziBonire  them*     Undoubtedly,  a  law  may  sometimes  be  sacc< 
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fullf  Mid  legatlj  avoided,  if  not  evaded;  but  it  behooves  one 
•takM  his  case  npon  the  letter  of  the  conatitntion  not  to  be  -wli 
obliviona  of  its  Bplrit.  In  tbii  case  we  cannot  hold  that  plaintiffs 
entitled  to  its  immunitiea  without  striking  a  eeiiooa  blow  at  th«  rij 
of  the  state*  to  admiuieter  theii  own  internal  affairs. 

"8.  The  argument  that  section  £007  of  the  Iowa  Code  deoios  t« 
plaintiffs  the  equal  protection  of  the  laws  is  baaed  Tipon  an  alle 
diserimination  arising  front  the  final  sentence  that  'the  pTOviaioiu 
this  section  shall  not  apply  to  the  sales  by  jobben  and  wholesaler 
doing  an  interstate  business  with  enstomers  ontaide  of  the  state.' 
"We  are  referred  in  this  connection  to  a  series  of  well-known  ei 
arising  nnder  the  anti-tmat  law*  of  the  several  states,  to  the  ell 
that  laws  against  eombinatious  in  trade  mnst  be  nniform  in  tl 
application  as  applied  to  all  persons  within  the  same  general  eli 
The  leading  ease  upon  this  point  is  Connotlf  v.  Union  8ewer  Pipe  • 
184  U.  &  MO,  22  aap^  Ct.  Bep.  431,  46  L.  ed.  67S,  where  a.  Uw 
Illinois  against  combinations  to  regulate  prices  and  productions,  i 
create  restrictions,  was  held  to  be  invalid  hy  reason  of  the  exempt 
of  agricQltural  productions  or  livestock,  while  in  the  hands  of 
producer  or  raiser. 

"A.  similar  ease  is  that  of  Cotting  r.  Kansas  City  Stock  Tards  ( 
183  n.  8.  79,  22  Sup.  Ct.  Bep.  30,  46  L.  ed.  S2,  wherein  a  sUtate 
Kansas  regulating  the  prices  to  be  paid  for  the  use  of  publie  eat 
Btoekj'aTds  was  held  invalid  hj  reason  of  the  fact  that  it  wna 
tended  to  apply  only  to  the  stockyards  of  Kansas  City,  and  not 
other  companies  or  corporations  engaged  in  like  tiusiness  in  other  p 
tions  of  the  state. 

"These  cases,  however,  have  but  limited  appUcation  to  laws  imp 
ing  taxes,  where  the  right  of  classification  is  held  to  permit  of  d 
crimination  between  different  trades  and  calling^s  when  not  obvioui 
exercised  in  a  spirit  of  prejudice  or  favoritism:  Kentucky  BaiJro 
Tax  Cases,  IIS  U.  &  321,  6  Bup.  CL  Bep.  S7,  29  L.  ed.  414;  Mago 
V.  Illinois  Trust  t  Sar.  Bank,  170  U.  S.  283,  IS  Bup.  Ct.  Bep.  SS4^ 
li.  ed.  1037;  American  Sugar  Bef.  Co.  v.  Lonisiana,  179  D.  B.  89, 
8np.  Ct.  Bep.  43,  4S  L.  ed.  102;  Bell's  Qap  B.  Co.  v.  Pennsylvan. 
134  n.  a,  232,  10  Sup.  Ct.  Bep.  533,  S3  L.  ed.  892. 

"Tliia  distinction  was  recognised  by  Ur.  Justice  Harlan  in  Cc 
colly  V.  Union  Sewer  Pipe  Co.,  on  page  662  (4S  L.  ed.,  p.  690,  22  Bv 
Ct.  Bep.,  p.  440),  wherein  It  la  said:  'A  state  may,  in  its  wisdoi 
classify  property  for  purposes  of  taxation,  and  the  exercise  of  i 
diacretion  is  not  to  be  questioned  In  a  covirt  of  the  United  8tat< 
so  long  aa  the  elassiileation  does  not  invade  rights  secured  bj  tl 
conBiiliition  of  the  United  States.'  It  can  scarcely  be  doubted  ths 
if  the  Connolly  eaae  had  dealt  with  the  subject  of  taxation,  a  di 
ciiminBLive  tax  upon  producers  of  agricultural  products,  either  graat> 
ir  leas  than  that  imposed  npou  other  manufacturers  or  producer 
'ight  have  been  held  valid  without  denying  to  either  party  the  equi 
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proteetioB  of  the  laws.  The  holding  in  that  case  was  timplj  that^ 
eonddering  that  the  object  of  the  statute  was  to  prevent  combina- 
tioBf  of  capital  or  skill  for  certain  purposes,  the  exemption  of  farmers 
vat  hased  upon  no  sound  distinetion,  and  rendered  the  law  invalid 
as  to  other  elasses  included  with  It. 

"There  is  a  dear  distinction  in  principle  between  persons  engaged 
in  selling  cigarettes  generally  or  at  retail,  and  those  engaged  in  sell- 
lag  by  wholesale  to  customers  without  the  state.  They  are  two  en- 
tirely distinct  occupations.  One  sells  at  retail,  the  other  at  whole- 
nle;  one  to  the  public  generally,  and  the  other  to  a  particular  class; 
«se  within  the  state,  the  other  without.  From  time  out  of  mind  it 
has  been  the  custom  of  Congress  to  impose  a  special  license  tax  upon 
vholeeale  dealers  different  from  that  imposed  upon  retail  dealers.  A 
like  distinction  is  observed  between  brewers  and  rectifiers,  whole- 
tale  and  retail  dealers  in  leaf  tobacco  and  liquors,  manufacturers  of 
tobacco  and  manufacturers  of  cigars,  as  weU  as  peddlers  of  tobacco. 
It  may  be  difficult  to  distinguish  these  several  classes  in  principle, 
bat  the  power  of  Congress  to  make  this  discrimination  has  not,  we 
believsy  been   questioned. 

"Why  the  legislature  should  have  made  the  distinction  found  in 
section  5007  is  not  entirely  clear,  but  it  probably  arose  from  the  be- 
lief that  the  imposition  of  a  license  tax  upon  wholesale  exporters  of 
eigaiettes  would  be  as  much  an  interference  with  interstate  commerce 
at  the  imposition  of  a  similar  tax  upon  importers  from  abroad  was 
held  to  be  in  Brown  v.  Maryland.  We  are  satisfied  the  section  is 
Bot  open  to  the  objection  of  denying  to  the  dealers  in  cigarettes  the 
•qoal  protection  of  the  laws. 
"The  judgment  of  the  supreme  court  is,  therefore,  affirmed.'' 

"White,  J.,  concurring.  The  only  diiference  between  this  and  the 
Aattin  case  is  that  in  this  no  basket  was  used  to  hold  the  many  small 
packages  shipped  at  one  and  the  same  time  to  the  same  person.  In 
my  opinion,  such  fact  is  not  sufficient  to  take  the  case  out  of  the 
reach  of  the  reasoning  stated  by  me  for  concurring  in  the  decree 
in  the  Austin  ease.  For  the  reasons  given  for  my  concurrence  in 
that  case  I  concur  in  the  judgment  rendered  in  this. 

"The  Chief  Justice,  Mr.  Justice  Brewer,  and  Mr.  Justice  Peckham 
liiieited." 
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HODGE  V.  MUSCATINE  COUNTY. 

[121  Iowa,  M2,  W  N.  W.  968.} 
OON8T1TUTIOHAI>   X^W— HtUct     Olgantto   Tax— SUtOl 

ftraettoiL — Where  a  code  section  imposea  a  tax  on  bnildtnga  < 
ia  the  manufacture  or  sale  of  eigarettee,  and  proridea  that  the 
shall  be  "kMessed,  collected,  and  distributed"  in  the  same  mai 
aa  the  mulct  liquor  tax,  the  provisions  of  the  liquor  tax  law  eonci 
ing  asseasment  and  collection  became  a  part  of  the  cigarette  tax  1 
anil  shoald  be  considered  in  determining  its  constitntionalitf. 
507.) 

OONBTITUnOHAI.  lAW— Mnlct  Olgantte  Tax.— A  code 
tion  imposing  a  mulct  tax  on  the  aole  of  cigarettes  is  not  nncoE 
tutional  because  it  provides  tbat  tbe  paTment  of  the  tax  is  not  a 
to  a  prosecutioD  under  another  code  section,  which  absolutelj  pro! 
its  the  sole  of  ciKarettes.     (p.  308.) 

OONSTITUnOHAZ.  ZAW— Oisaretta  Tax  — Notlc*.— A  C 
aectioD  imposing  a  tax  on  venders  of  cigarettes  and  on  buildi 
wherein  they  are  sold,  is  not  unconstitutional  because  not  provid 
for  notice  of  the  assessment  of  the  tax  to  such  persons,  other 
tions  of  the  code  providing  for  review  bj  the  bo^vd  of  snparvii 
with  power  to  remit,     (p,  311.) 

CONSTITUTIONAL  LAW— Olfuotto   Jar -SimunarT  Ool 
Uon. — A   statute  imposing  a  mulct  cigarette  tax  is  not   unconst 
tional  because  providing  for  collection  by  a  Bi.mmar7  method. 
311.) 

Dimshee  &  Dom  and  J.  Parker,  for  the  appellants. 
No  appearance  for  the  appelleei 

«»  DEEMER,  J.  Ab  Hie  case  involvefl  tbe  constitLHonal 
«f  certain  statutes,  it  eeeroe  necessaTj,  although  they  are  famil 
to  the  profession,  to  set  some  of  them  out  in  extenso.  Sect 
5006  of  the  Code  forbids  in  general  t«nns  the  maniifacti 
sale,  exchange  or  disposition  of  cigarettea  or  cigarette  paper:  £ 
tion  5007  reeds  ae  followa :  "Tax  oa  Sale. — Ihiae  ahall  be  assee 
«  tax  of  three  hundred  dollars  per  annum  against  every  pen 
jiiiriih  I -hip  or  corporation,  and  apoa  the  real  property,  and 
o«[iii  iliereof,  within  or  whereon  any  cigarettes,  cigarette  pa] 
or  eiyarette  wrappers,  or  any  paper  made  or  prepared  for  : 
use  in  making  cigarettes,  or  for  the  purpose  of  being  filled  w 
tobacco  for  smoking,  are  sold  -or  given  away,  or  kept  with  1 
intent  to  be  sold,  bartered  or  ^ven  away  under  any  preb 
whatever.  Such  tax  shall  be  dn  addition  to  all  other  taxes  a 
penalties,  shall  be  assessed,  collected  and  distributed  in  the  sa: 

^iner  as  the  mulct  liquor  tax,  and  shall  be  a  perpetual  h 
ail  property,  both  personal  and  real,  used  in  connecti 
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with  the  bnsmess;  and  tiie  x^aynieiit  of  such  tax  shall  not  be  a 
Itr  to  prosecution  under  any  law  prohibiting  the  manufacturing 
of  cigarettes  or  cigarette  paper^  or  selling,  bartering  or  giving 
awiy  tiie  same.  But  the  provisions  of  this  section  shall  not 
^ffij  to  the  sales  by  jobbers  and  wholesalers  in  doing  an  inter- 
state business  with  customers  ontside  of  the  state.'' 

The  sections  referred  to  in  section  5007,  relating  to  the  ''a»- 
seEsmeDt,  ooUection  and  distribution''  of  the  taxes  provided  for 
tiiereiii,  are  in  subetance  (before  amoidment  by  the  Twenty- 
Ninth  General  Assembly)  as  follows: 

"Sec  2433.  In  the  month  of  December,  March,  Jmie  and 
September  of  each  year  and  before  the  twentieth  day  of  each 
ci  said  months  the  assessor  shall  retam  to  the  auditor  a  list  of 
peiBQDs  liable  to  the  tax  and  a  description  of  the  real  property 
vhereon  the  business  has  been  carried  on." 

^  "Sec  2436.  On  the  first  day  of  January,  April,  July 
and  October  of  each  year  there  shall  be  due  and  payable  from 
each  person  so  returned  to  the  county  auditor  a  quarterly  in- 
vtallment  of  the  mulct  tax  herein  provided  for,  which  shall  be 
t  lien  upon  the  real  property  wherein  such  business  is  returned 
IS  being  carried  on,  whether  the  person  carrying  on  such  a 
buffluesB  or  maintaining  such  place  is  correctly  described  or  not. 
If  Bnch  installment  is  not  paid  within  one  month  after  it  be- 
comes due  and  payable,  a  penalty  of  twenty  per  cent  attaches 
together  with  one  per  cent  per  month  thereafter  until  it  is  paid. 
The  person  so  assessed  is  liable  for  at  least  one  quarterly  install- 
loent  whether  he  quits  the  business  or  not. 

"Sec  2437.  On  the  last  day  of  December,  March,  June 
tad  September  of  each  year  the  county  auditor  shall  certify 
to  the  county  treasurer  a  complete  list  of  the  names  returned 
to  him  by  the  assessor,  with  a  description  of  the  real  estate 
and  the  names  of  the  occupant^  and  the  owner  or  ag^it  of  such 
property. 

''Sec.  2438.  The  county  treasurer  shall  thereupon  enter  upon 
file  book  known  as  the  mulct  tax  book  a  quarterly  installment 
of  the  mulct  tax  as  due  and  payable  by  the  person  carrying  on 
such  business,  as  a  lien  and  charge  upon  and  against  the  real 
property  wherein  or  whereon  such  business  is  carried  on. 

^Sec  2439.  After  the  expiration  of  one  month  from  the  date 
of  when  such  tax  becomes  due,  if  not  paid,  it  shall  be  delinquent 
and  collectible  by  the  treasurer  in  the  same  method  as  that  in 
which  other  delinquent  taxes  are  collectible  and  all  the  provi- 
fiiong  as  to  collection  of  other  delinquent  taxes  shall  apply.    Tax 
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sales  for  said  delinqaent  taxes  eball  also  be  made  on  the  1 
HoDday  in  June  of  each  year, 

"Sec.  2440.  At  any  time  after  a  quarterly  installment 
each  taxes  becomes  delinquent,  the  treaBurer  may  ^^^  collect 
aame  by  seizing  and  selling  any  personal  property  need  in  c 
section  with  the  business  or  in  maintaining  the  place." 

These  are  all  the  prOTisions  of  the  mu]ct  liquor  law  with  i 
eience  to  the  assessment  and  collection  of  the  liqaor  mulct  1 
The  following  provisions  of  the  liquor  law  with  reference  to 
remisEion  of  t^es  assessed  erroneously  are  claimed  to  be  ap 
cable  to  the  cigarette  business,  and  in  view  of  such  claim 
give  an  abstract  of  such  provisions : 

"Sec.  2441.  At  the  meeting  of  the  board  of  BUperrisors  n 
following  the  listing  as  aforesaid,  application  may  be  made 
the  board  to  remit  the  tax  by  petition  duly  verified  and  fi 
with  the  county  auditor  at  least  eight  days  before  tbe  time 
for  tbe  consideration  of  the  case,  and  notice  for  the  same  leoj 
of  time  must  be  served  on  the  county  attorney  in  writing.  1 
averments  of  the  petition  shall  be  deemed  denied  and  witnef 
may  be  examined,  oath  being  administered  by  the  chairman 
the  board  with  the  same  effect  as  to  penalties  for  testify: 
falsely  as  if  administered  in  court 

"Sec.  2443.  The  owner  of  the  property  may  be  heard 
support  of  his  application  and  evidence  of  the  general  repu 
tion  of  the  place  shall  be  admissible^  If  it  be  found  by  a  i 
jority  vote  of  the  board  that  the  tax  is  proper  it  shall  stai 
otherwise  it  shall  be  remitted.  Either  the  petitioner  or 
county  attorney  may  appeal  to  the  district  court  and  if  the 
titioner  appeals  he  shall  be  required  to  give  bond  for  costs 
crued  and  to  accrue,  whereupon  the  auditor  shall  file  a  tn 
script  in  the  office  of  the  clerk." 

"Sec.  Si44.4.  On  appeal  the  trial  shall  be  conducted  as 
etiiii table  cause." 

Appellants  eonten^l  that  section  fi007  is  void,  because  it  i 
prives,  or  may  deprive,  citizens  of  their  property  without  c 
process  of  law,  in  that:  1.  The  law  ***  contains  no  ptovisi 
for  notice  to  either  dealer  or  real  estate  owner;  2.  The  chai 
impoeed  by  section  .5007  is  in  the  nature  of  a  criminal  penal 
and  the  measure?  provided  for  its  enforcement  and  collect! 
are  not  adapted  to  tlie  ends  sought;  3.  The  attempt  to  enfo! 
'minal  penalty  Uirough  the  taxing  machinery  of  the  state 
itionary,  and  contrary  to  the  established  principles  of  j'l 
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i^^ ;  4.  The  principleB    embodied  in  the  law  in  question  are 
^itrvrj,  unusual  and  unknown  to  ^'the  law  of  the  land/'  as 
A^  tenn  is  used  and  intended  in  all  constitutions.    The  pe- 
^^aa  also  challenged  the  act  because  it  was  an  attempt  to  lega- 
ute  ifiteistate  commerce,  and  therefore  void.    This  point  is  not 
jpfiifitcd  upon,  f  OT  the  reason,  we  suppose,  that  nnder  a  substan- 
tiJly  similar  state  of   facts  it  was  held   in  Cook  v.    Marshall 
County,  119  Iowa,  384,  93  N.  W.  372,  that  there  was  no  merit 
fg^  \iie  contenUon.      That   case  also  holds  the  act  in  question 
«8  properly  entitled,   and  that  it  is  uniform  in  its  operation. 
The  objections  now  made  to  the  enactment,  as  stated  by  coun- 
^^  in  the  quotation  made  from  their  brief,  nearly  all  revolve 
^^^roimd  the  central  ihongbt  that  it  amounts  to  taking  of  plain- 
s  property  without  due  process  of  law,  and  is  contrary  to  the 
oi  the  laud,     lucideutnl  to  this  is  the  claim  that  sections 
^441,  ^442  and  2444  do  not  apply  to  the  case.     This  is  bottomed 
^a  the  uotiou  that  section  6007  does  not  refer  to  these  sections 
^iher  in  terms  or  by  necessary  implication.    The  reference  to 
the  mulct  liquor  tax  law  is  as  follows :  "Such  tax  ....  shall 
y»  aasesBed,  collected  and  distributed  in  the  same  manner  as  the 
mulct  liquors  tax.'*     Sections  2441  et  seq.  are  found  in  this 
mulct  liquor  tax  law,  and  it  seems  to  us  they  refer  to  the  as- 
sessment and  collection  of  that  tax.    They  are  a  part  of  the 
proceedings  with  reference  to  the  assessment  and  collection  of 
the  mulct  tax,  and  are  as  much  a  part  of  the  proceedings  as  if 
written  out  at  length  in  section  5007,  before  quoted.     A  section 
**''   which  relates  to  the  remission  or  revocation  of  the  tax 
when  embodied  in  the  act  authorizing  its  assessment,  and  evi- 
dently forming  one  of  the  inducements  to  the  passage  of  the  act, 
is  as  much  a  part  of  the  law  relating  to  the  assessment  and  col- 
lection of  the  tax  as  that  part  expressly  authorizing  the  levy 
and  collection  thereof.    And  in  determining  the  constitutionality 
of  a  statute  imposing  a  tax  it  would  be  unjust  and  xmreasonable 
to  divorce  it  from  other  provisions  of  the  same  law  which  gave 
to  the  person  against  whom  the  tax  is  to  be  assessed,  and  from 
whom  the  tax  is  to  be  collected,  a  remedy  for  avoiding  that  tax. 
The  whole  act  relating  to  this  subject  and  germane  to  the  pur- 
poses and  objects  thereof  should  be  considered  in  arriving  at 
its  constitutionality.     These  sections  of  the  mulct  liquor  tax  law 
xehiting  to  what  may  be  called  the  remission  of  the  tax,  really 
relate  to  its  enforcement  or  assessment,  and  should  be  consid- 
ered in  determining  the  constitutionality  of  section  5007.     With 
this  conclusion  in  mind,  we  now  go  to  the  points  made  by  coun- 
sel against  the  validity  of  the  law. 


f 
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It  differs  from  the  liquor  mulct  tax  in  tiut  the  paymmt  the 
of  does  not  constitute  a  bar  to  proaecutionB  mider  eection  5(1 
which  absolutely  prohibits  the  sale  of  cigarettes.  In  this  ii 
peculiar,  and  this  peculiarity  constitntaB  the  basis  of  the  att 
made  upon  it  The  tax  imposed  by  the  mulct  liqnor  lav 
been  held  to  be  a  charge  or  license  exacted  for  the  pririlege 
carrying  on  the  business  of  vending  liquors:  Smith  t.  Skow, 
Iowa,  640,  66  N.  W.  893.  And  in  Re  Smitii,  104  Iowa,  1 
73  N.  W.  605,  it  is  held  that,  as  the  tax  is  aasesaed  and  lev 
by  virtue  of  a  general  law  upon  ail  premises  and  peratHis  wb 
came  within  the  provisions  of  the  act,  the  persons  liable  to 
same  must  appear  and  pay  the  same  without  notice.  In 
opinion  it  is  said:  "No  notice  to  the  lot  owner  <rf  the  aseeaam 

and  levy  was  necessary There  was  no  more  necessity 

notice  to  the  property  owner  than  in  ■***  cases  of  taxes  gen 
ally."  In  Ferry  t.  Draieen  (Iowa),  82  N.  W.  424,  it  is  sa 
"It  is  apparent,  taking  all  the  provisions  of  this  act  togeti 
that  the  amount  imposed,  while  called  a  'tax,'  is  at  the  sa 
time  a  penalty.     We  do  not  think  all  the  rules  governing  oi 

nary  taxes  should  control  here The  levy  is  made  by 

law,  ....  and,  as  used  in  the  act,  means  scarcely  anytbi 
more  than  a  formal  approval."  As  to  the  vender  of  eiti 
cigarettes  or  liquors,  no  notice  of  the  aesessments  or  levy 
the  tax  is  necessary.  The  tax  is  specific,  and  operates  al 
upon  all  who  enjiage  in  the  business.  The  amount  is  fix 
and  tlicre  is  nothing  left  to  inquire  into  and  determine:  Fe: 
V.  Campbell,  110  Iowa,  294,  81  N.  W.  004,  50  L.  E.  A.  ! 
Gatch  V.  Des  Moines,  63  Iowa,  718,  18  N.  W.  310. 

But  it  is  contended  that  the  owner  of  property  who  is  i 
directly  engaged  in  the  unlawful  business  is  entitJed  to  noti 
and  an  opportunity  to  be  heard,  before  a  tax  may  bo  lega 
k'vioil  Bt'.iiiiBt  his  property,  and  that,  as  the  law  does  not 
quire  eiuli  notice,  it  is  invalid.  In  order  to  solve  this  questii 
it  is  ncH'' -^^ary  to  investigate  a  little  more  closely  into  the  nati 
of  tlie  tflx  imposed  by  section  5007.  It  is  clearly  not  a  licen 
for  it  d(ii'3  not  grant  permission  to  do  an  act  which,  witht 
Buch  permission,  would  be  invalid:  State  v.  Hipp,  38  Ohio  ] 
20G;  Chilvcre  v.  People,  11  Mich.  43.  It  is  manifestly  a  t 
upon  the  traffic  which  the  legislature  saw  fit  to  impnse,  not  i 
the  purpose  of  giving  countenance  to  the  business,  but  as  a  c 
terrent  si^iiinst  engaging  therein.     It  confers  no  right,  but  ii 

BOB  an  impediment  to  the  transaction  of  the  business.    It 

arly  a  tax  on  that  business,  levied  to  meet  the  burdens  ii 


i)cL  \m.'\         "HoixiB  V.  Muscatine  County.  309 

|lOGed  upon  fhe  g^a^ieral  public  bj  what  is  thought  to  be  the 
fcsolt  Bpon  the  bnTnan  race,  and  particularly  upon  children, 
oi  tbe  uae  of  cigarettes.     Indemnity  and  protection  to  the  pub- 
lic against  eyila  resulting  from  the  nature  and  character  of  the 
boaineBB  is  the  central  thought    It  also  partakes  of  the  nature 
of  a  pohoe  regulationy  but  it  is  not  ^^^  to  be  wholly  so  re- 
girded.    Indeed,  we  think  it  may  be  fairly  said  to  be  a  tax 
vpon  {he  business.     That  a  tax  is  imposed  for  the  double  jrar* 
pose  of  regulation  and  revenue  is  no  reason  for  declaiming  it 
iaTalid:  2  Desty  on  Taxation,  1384.    Being  a  tax,  it  was  com- 
petent for  the  legislature  to  prescribe  the  proceedings  and  pro- 
cesses for  its  collection.    From  the  beginning  the  people  of  this 
country  have  collected  taxes  through  administrative  officers,  and 
there  has  been  no  suggestion  that  ordinary  judicial  processes^ 
were  necessaiy  to  meet  the  constitutional  guaranty  of  ''due  pro- 
cess of  laV:  Cooley  on  Taxation,  49.    Power  of  taxation  is- 
inherent  in  sovereignty,  and  this  power,  it  has  been  said,  ''in 
its  nature  acknowledges  no  boundary.^'    As  said  by  the  great 
chief  justice  in  McCuUoch  v.  Maryland,  4  Wheat.  428 :  "The 
only  security  against  the  abuse  of  the  power  is  found  in  the 
stmctuie  of  the  government  itself.    In  imposing  a  tax  the  leg- 
islature acts  upon  its  constituents.    This  is,  in  general,  a  suffi- 
cient security  against  erroneous  and  oppressive  taxation.^'    The 
term  ''due  process  of  law'^  is  often  misapprehended  or  misap* 
plied.    Indeed,  it  seems  impossible  to  give  a  definition  which 
is  at  once  perspicuous  and  satisfactory.    When  applied  to  taxa- 
ti<»i,  regard  must  be  had  of  the  natiu:e  of  the  power.    As  said 
in  Hagar  v.  Beclamation  Dist,  111  U.  S.  701,  4  Sup.  Ct.  Bep. 
663,  28  Ll  ed.  569:  "The  power  of  taxation  possessed  by  the 
state  may  be  exercised  upon  any  subject  within  its  jurisdic- 
tion, and  to  any  extent  not  prohibited  by  the  constitution  of 
the  United  States.    It  may  touch  property  in  every  shap^ 
•  •  •  .  and  the  amount  of  tiie  taxation  may  be  determined  by 
the  value  of  the  property,  or  its  use  or  productiveness.    It  may 
touch  business  in  the  almost  infinite  forms  in  which  it  is  con- 
ducted, ....  unless  restrained  by  provisions  of  the  federal 
oonstitntion.    The  power  of  the  state  as  to  the  mode,  form  and 
extent  of  taxation  is  unlimited,  where  the  subjects  to  which 
it  applies   are   within  its   jurisdiction.'^    ^^^  Following   this 
principle,  it  has  been  held  that  a  statute  of  the  state  of  Michi- 
gan, authorizing  the  treasurer  to  levy  by  distress,  and  sell  any 
goods  or  chattels  found  in  the  possession  of  the  tax  debtor,  and 
Huit  so  claim  of  property  made  thereto  by  any  other  person 
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■hould  be  available  to  preveat  the  sale,  was  valid :  Seara  v.  ( 
trell,  5  Mich.  S5I.  See,  also,  Sheldon  v.  Van  Buskirk,  2  N. 
473.  We  Deed  not  go  to  this  extent  in  the  case  now  beJ 
vs,  although  we  have  recognized  the  principle  as  applied  to  i 
keepere'  liens  in  Brown  Broe.  v.  Hunt,  103  Iowa,  586,  64  i 
St  Bep.  198,  72  N.  W.  7G5,  39  L.  E.  A.  291.  On  the  sothoi 
of  the  supreme  court  of  the  United  States,  we  do  hold  that 
to  the  person  actually  engaged  in  the  business,  it  is  not  ne 
aary  that  he  be  present,  or  that  he  have  an  opportunity  to 
present,  when  the  asseBsment  is  made:  McMillen  v.  Anden 
95  U.  S.  37,  34  L.  ed.  335;  State  B.  R.  Tax  Cases,  92  U. 
575,  23  L.  ed.  663.  As  to  the  owner  of  the  property,  if  i 
notice  or  opportunity  to  be  heard  be  necessary,  it  is  suffici 
if  he  be  given  an  opportunit]'  for  contesting  the  charge  in 
ordinary  courts  of  justice,  with  such  notice  to  the  person, 
such  proceeding  in  regard  to  the  property,  as  ia  appropr: 
to  the  nature  of  the  case:  Davidson  v.  New  Orleans,  96  17. 
97,  24  L.  ed.  616. 

The  supreme  court  of  the  United  States  has  unifonnly 
faered  to  the  doctrine  that  a  tax  law  which  provides  for  a  bo 
of  revision  authorized  to  hear  complaints  respecting  the  ; 
tice  of  an  assessment,  and  prescribes  the  time  during  which  ! 
the  place  where  such  complaints  may  be  made,  meets  all  < 
stitutional  requirements:  Palmer  v.  UcMahon,  133  XJ.  S.  ( 
10  Sup.  Ct  Bep.  327,  33  L.  ed.  772,  and  cases  cited;  GUd 
T.  Harrington,  189  U.  S.  266,  23  Sup.  Ct  Bep.  574,  47  L. 
798  (which  sustains  a  similar  provision  to  the  act  in  questiQ 
See,  also.  Towns  v.  KlamaUi  Co.,  33  Or.  226,  53  Pac.  6 
Paulsen  T.  Portland,  149  U.  S.  30,  13  Sup.  Ct.  Bep.  750, 
L.  ed.  637.  We  have  heretofore  given  our  adherence  to  i 
doctrine.  In  Trosteee  *•"  of  Griswold  College  v.  City, 
Iowa,  634,  22  N.  W.  904,  we  said :  "It  »eeaa  to  be  agreed,  tfa< 
fore,  that  proiierty  ta^en  for  the  nonpayment  of  taxea  is 
taken  witliout  due  process  of  law  if  the  taxpayer  is  afforded 
opportunity  to  be  heard  in  relation  to  the  tax,  thou^  it 
only  before  tlie  officers  clothed  with  power  to  assess":  See,  i 
Yeomana  v.  IJiddJe,  84  Iowa,  147,  50  N.  W.  886.  Indeed  i 
rule  aesms  to  be  elementary :  Board  etc.  v.  Central  B.  B.  Co., 
N.  J.  L.  146,  4  AbL  678;  Lent  v.  Tillson,  72  Cal  404,  14  P 
71 ;  Spencer  v.  Merchant,  100  N.  T.  585,  3  N.  E.  682.  An  i 
— —  -imiiar  to  tbe  one  in  question  was  suatwned  by  the  supre: 
of  Ohio  in  Adler  v.  Whitbeck,  44  Ohio  St  539,  9  N. 
Wb  ore  constrained  to  hold  that  sections  2441  et  seq.  6a 
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Hie  aet  from  tiie  claim  of  uncoiifititationality  because  of  want  of 
irotice  and  opportunity  to  be  beard.  The  regular  meetings  of 
tbe  board  are  fixed  by  law^  and  of  these  all  persons  must  take 
notice. 

What  we  have  said^  and  the  authorities  already  cited,  answer 
most  of  the  other  contentions  made  by  appellants.  There  is 
no  requirement  of  law  that  such  taxes  must  be  collected  through, 
judicial  proceedings.  They  may  be  enforced  through  summary, 
pioceasesy  such  as  distraint  or  tax  sale.  This  is  well  established. 
ifj  the  cases  already  cited.  The  two  cases  relied  upon  by  appel* 
Untr-McBride  v.  Adams,  70  Miss.  716,  12  South.  699,  and 
ChauYin  v.  Valiton,  9  Mont  451,  20  Pac.  658,  3  L.  E.  A.  196— 
are  not  in  point.  The  first  involved  a  law  imposing  a  fine  or 
penalty  for  doing  an  illegal  act,  which  was  to  be  assessed  and 
collected  as  a  tax.  This  was  held  invalid  because  not  due  pro- 
cess of  law.  In  the  second  the  legislature  of  Montana  under- 
took to  make  a  license  a  lien  on  property,  and  to  provide  for  the 
collection  thereof  by  siunmary  process.  This  was  held  invalid 
because  of  want  of  notice  or  opportunity  to  be  heard.  In  that 
case  the  owner  of  the  property  was  not  given  an  opportunity 
to  contest  the  charge. 

^^  The  unreasonableness  of  the  act  is  not  a  matter  for  our 
<»ittideration.  There  is  nothing  arbitrary  in  a  statute  which 
provides  for  the  collection  of  a  tax  by  sununary  process.  Such 
proceedings  are  necessary  to  secure  prompt  payment  They  ex- 
isted long  before  the  constitution  was  formed,  and  are  in  ac- 
cord with  the  law  of  the  land.  The  trial  court  was  right  in 
^^istaining  the  demurrer  to  the  petition,  and  its  judgment  is 
affirmed. 


Tba  Principal  Case  was  affirmed  by  the  supreme  court  of  the  United 
Stotee  (Hodge  ▼.  Muscatine  County,  196  U.  &  276,  25  Sup.  Ct.  Bep. 
237,  49  L.  ed.  000),  Mr.  Justice  Brown  delivering  the  opinion  of  the 
eonrt  u  follows: 

"Thia  was  a  petition  in  the  district  court  by  the  owner  and  tenant 
«t  certain  real  estate  in  Muscatine,  used  for  a  tobacconist's  shop,  to 
Mjoin  the  defendants  from  assessing  and  collecting  a  tax  of  two  hun« 
^Ycd  and  forty  dollars,  upon  the  ground  of  the  unconstitutionality 
of  the  law. 

"Demurrers  were  interposed  to  the  petition  and  to  certain  amend* 
■entt  thereto,  which  were  sustained,  the  bill  dismissed,  and  an  appeal 
taken  to  the  supreme  court  of  Iowa,  which  affirmed  the  judgment  of 
the  eonrt  below:  121  Iowa,  482,  ante,  p.  304,  96  N.  W.  968. 

"This  case  involves  the  same  questions  as  those  just  disposed  of 
b  Cook  T.  Marshall  County,  196  U.  8.  261,  ante,  p.  208,  25  Sup. 
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B«p.  233,  and  in  addition  thereto  tlie  point  u  made  that  the  lawi 
lowB  deny  to  the  owner  of  property  leased  for  the  sale  ot  etgaret 
doe   proeesa    of   law. 

"To  answer  satiafaetorily  the  tjneation  thai  presented,  it  is  ne> 
warj  to  eonaidei  the  lawB  of  lom  reepecting  the  tax  upon  eigan 
dealers,  and  the  methods  of  enforcing  the  same. 

"B7  section  S006  a  fine  and  imprisoDment  are  imposed  for  sell 
eigaiettes.  By  section  6007,  printed  in  full  in  the  Uarshal!  Cou 
case,  a  tax  of  three  hundred  dollars  per  annum  is  asseoaed  'agai 
everj  person  ,  .  .  .  and  upon  the  real  property  and  the  owner  there< 
whereon  cigarettes,  etc.,  are  sold,  or  kept  with  intent  to  be  sold,  « 
a  provision  that  'snch  tax  riiall  be  in  addition  to  all  other  taxes  t 
penalties,  shall  be  assessed,  collected,  and  distribated  in  the  ss 
manner  ai  the  mulct  liquor  tax,  and  shall  be  a  perpetual  lien  vpon 
propertj,  both  personal  and  real,  nsed  in  connection  with  the  bi 
nesa;  and  the  payment  of  anch  tax  ehall  not  be  a  bar  to  proseeut 
under  any  law  prohibiting'  the  selling  of  cigarettes. 

"This  asBessment  ia  made  collectible  aa  is  a  similar  charge  mi 
upon  dealers  in  liquor  as  follows:  By  section  2433  the  assessor  ma 
4]aarterly  returns  to  the  auditor  of  the  persona  liable  to  the  tax 
description  of  the  real  property  whereon  the  business  has  been  < 
risd.  By  section  2436  the  charge  ia  made  payable  in  qoarterly 
staltments,  and  shall  be  a  lien  upon  the  real  property.  By  sect 
2437  the  auditor  certifies  quarterly  to  the  county  treasarer  a  '. 
of  the  names  returned  to  him  by  the  aaaesaor,  with  a  description 
the  names  of  the  tenant  and  owner.  By  section  2438  the  eow 
treasurer  enters  upon  the  mulct  tax  book  a  quarterly  installment 
the  tax  as  a  lien  and  charge  opon  the  real  property.  By  sect 
243S,  if  the  tax  is  not  paid  within  a  month,  it  shall  be  considered 
linquent,  and  be  collectible  as  other  delinqoent  taxes.  By  sect 
2440  the  treasurer  may  collect  the  same  after  it  has  become  del 
qnent,  by  seizing  and  selling  any  personal  property.  By  section  2- 
application  may  be  made  to  the  board  of  superrisora  to  remit  the  I 
by  petition  duly  Terified  and  filed  with  the  county  auditor  eight  di 
\ivIori3  VuB  lime  set  for  the  conaideration  of  the  case,  notice  of  wh. 
must  be  aorred  upon  the  county  attorney.  By  section  S442  the  owi 
of  tile  property  may  be  heard  in  support  of  his  application.  A  b 
jority  of  tha  board  determines  whether  the  tax  shall  stand  or  be 
roitted,  and  either  party  may  take  an  appeal  to  the  district  eon 
ThcHU  nro  all  of  the  provisions  of  the  law  material  to  be  considered 
' '  Wo  do  not  deem  it  necessary  to  affix  a  definition  to  the  chai 
impoBcd  by  section  5007.  It  is  certainly  not  an  ordinary  license  ti 
as  the  payment  of  such  tax  is  no  bar  to  a  proseeation  for  selli 
eigarettoa  under  section  6006.  In  Smith  t.  Bkow,  97  Iowa,  940, 
N.  W.  S93,  it  ia  said,  in  apealcing  of  the  mulct  liquor  tax,  to  whi 
thia  is  atmloj^ua,  that  though  called  a  tax  in  the  statute,  it  ia  not 
Tact  B  tui  aa  we  uaually  use  the  word.     'It  is  in  reality  a  char 
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«r  Keonse  for  carrTUig  on  the  business  of  vending  liqnoTS,  which 
charfs  in  nmde  a  lien  upon  all  property  nsed  or  connected  with  the 
hosiaeas.'  In  Ferry  ▼.  Deneen  (Iowa),  82  N.  W.  424,  it  is  observed 
by  tha  nme  eonrt,  'it  is  apparent,  taking  all  the  provisions  of  this 
act  together,  that  the  amount  imposed,  while  called  a  "tax,''  is,  at 
the  same  time,  a  penalty/ 

''Bsty  in  the  opinion  of  the  eonrt  in  the  ease  nnd^  consideration, 
the  chasge  imposed  by  section  5007  is  said  to  be  'dearly  not  a  li- 
esBBs^  for  it  does  not  grant  permission  to  do  an  act  which,  without 
■■eh  permiflsion,  wonld  be  invalid,  •  •  •  .  [that]  it  is  manifestly  a 
tax  npon  the  traffic  which  the  legislatnre  saw  fit  to  impose,  not  for 
the  porpoae  of  giving  eonntenanee  to  the  bnsiness,  bnt  as  a  deterrent 

against  engaging  therein Indeed,  we  think  it  may  be  fairly 

said  to  be  a  tax  npon  the  business.  That  a  tax  is  imposed  for  the 
doable  purpose  of  regnlation  and  revenue  is  no  reason  for  declaring 
it  invalid.  •  •  •  •  Being  a  tax,  it  was  competent  for  the  legislature  to 
pneeribe  the  proceedings  and  processes  for  its  collection.' 

"This  being  the  latest  expression  of  opinion  of  the  supreme  court 
ef  Iowa,  we  accept  it  for  the  purposes  of  this  case.  If  it  be  not  a 
eoBstmction  binding  upon  us,  it  is,  at  least,  a  construction  which 
we  ought  to  follow,  unless  we  are  clearly  of  opinion  that  it  is  wrong. 

"In  the  ease  of  McBride  v.  State  Bevenue  Agent,  70  Miss.  716,  12 
South  690,  eited  by  plaintiffs,  it  was  held  that  a  statute  providing 
that  a  person  selling  liquor  unlawfully  should  be  subject  to  pay, 
'where  the  offense  is  committed,'  the  sum  of  five  hundred  dollars, 
and  should  also  be  liable  to  a  'criminal  prosecution,'  imposed  a 
peaaHy,  and  not  a  tax,  and  that  a  proceeding  to  collect  such  penalty 
by  distress  was  unconstitutional;  but  a  distinction  was  drawn  in 
that  case  between  a  penalty  and  a  tax,  and  it  was  intimated  that  a 
proceeding  by  distress  to  collect  a  tax  would  not  be  open  to  a  like 
objection* 

"It  is  not  easy  to  draw  an  exact  line  of  demarcation  between  a 
tax  and  a  penalty,  but,  in  view  of  the  fact  that  the  statute  denomi- 
nates the  assessment  a  'tax,'  and  provides  proceedings  appropriate 
for  the  collection  of  a  tax,  but  not  for  the  enforcement  of  a  penalty, 
and  doea  not  contemplate  a  criminal  prosecution,  we  cannot  go  far 
afield  in  treating  it  as  a  tax  rather  than  a  penalty*  Section  5006 
does,  indeed,  impose  a  penalty,  but  section  5007  imposes  a  tax,  with 
an  additional  provision  that  the  payment  of  the  tax  shall  not  absolve 
the  party  from  the  penalty.  It  would  be  a  distortion  of  the  words 
eo^loyed  to  speak  of  section  5007  as  imposing  an  additional  penalty. 
The  act  itself  provides  in  terms  that  sueh  a  tax  shall  be  an  addition 
to  aQ  ether  taxes  and  penalties,  and  elaborate  provision  is  made  for 
its  eaforeement.  The  mere  fact  that  the  charge,  whatever  it  may 
^  is  made  a  lien  upon  the  real  estate,  and  a  personal  claim  against 
the  landlord,  indieates  that  it  is  in  the  nature  of  a  tax  rather  than  a 
Ittslty. 
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^' There  is  no  conflict  between  the  two  sections,  the  state  rei 
to  itself  &n  election  to  proceed  under  the  one  or  the  other.  1±  €U3fWkr 
l^ess  maj  provide  that  a  license  granted  by  it  to  sell  liquors  sl&all 
not  be  construed  to  authorize  the  sale  of  such  liquors  when  prohil>itad 
bj  the  laws  of  the  state,  as  was  held  bj  this  court  in  McOuira  ▼• 
Massachusetts,  3  Wall.  387,  18  Ii.  ed.  164,  License  Tax  Cases,  5  ^W^afl. 
463,  18  L.  ed.  497,  Commonwealth  ▼.  Crane,  158  ICass.  218,  33  N*.  E. 
388,  Parvear  v.  Massachusetts,  5  Wall.  475,  18  L.  ed.  608,  we  see  no 
reason  why  the  state  itself  may  not  exercise  the  same  power,  sunl 
reserve  to  itself  the  right  to  tax  or  prohibit,  as  in  individual  eases  it 
may  see  fit. 

''2.  Coming  now  to  the  provisions  for  its  enforcement,  it  Is    es- 
tirely  clear  that,  as  to  the  person  actually  carrying  on  the  business, 
no  notice  of  the  assessment  or  levy  of  the  tax  is  necessary.    If  the 
person  carries  on  the  business,  the  imposition  of  the  tax  follows  nm  a 
matter  of  course.    There  is  no  discretion  as  to  the  amount:  McMillen 
V.  Anderson,  95  U.  S.  37,  24  L.  ed.  335;  Hager  t.  Beclamation  Dis^ 
IJo.  108,  111  U.  S.  701,  4  Sup.  Ct.  Bep.  663,  28  L.  ed.  569;  Turpin  ▼. 
Iiemon,  187  17.  S.  51,  23  Sup.  Ct.  Bep.  20,  47  L.  ed.  70;  In  re  Smith,  104 
Iowa,  199,  73  N.  W.  605. 

''It  was  within  the  power  of  the  legislature  to  make  the  tax  s 
lien  upon  the  property  whereon  the  business  was  carried.    If  general 
taxes  upon  real  estate  and  specific  taxes  for  improvements  thereto, 
including  pavements,  sidewalks,  sewers,  the  opening  of  streets  and 
keeping  them  clean,  may  be  made  liens  upon  the  property  aifeeted, 
it  is  difficult  to  see  why  a  tax  upon  the  business  carried  on  upon  such 
property  may  not  be  made  a  lien  as  well  as  a  claim  against  the  owner. 
The  owner  is  not  only  chargeable  with  a  knowledge  of  the  law  in 
respect  thereto,  but  he  is  presumed  to  know  the  business  there  carried 
on,  and  to  have  let  the  property  with  knowledge  that  it  might  be- 
come encumbered  by  a  tax  imposed  upon  each  business:  Sheldon  t.   ' 
Tan  Buskirk,  2  N.  T.  473;  Brown  Shoe  Co.  ▼.  Hunt,  103  Iowa,  586,  64 
Am.  St.  Rep.  198,  72  N.  W.  765,  39  L.  B.  A.  291;  Polk  County  v.  Hierb, 
37  Iowa,  367;  State  ▼.  Snyder,  34  Kan.  425,  8  Pae.  860;  Hardten  t. 
State,  32  Kan.  637,  5  Pac.^12;  Sears  v.  Cottrell,  6  Mich.  251;  Waldios 
T.  Lee,  6  Pick.  323;  Spencer  ▼•  M'Gowen,  13  Wend«  256;  Simpson  t. 
Serviss,  3  Ohio  C.  C.  433. 

"Acts  of  Congress  impressing  liens  upon  real  estate  for  taxes  or 
penalties  arising  from  business  illegally  carried  on  there  have  been 
the  frequent  subject  of  controversy  in  this  court. 

''Conceding  that  the  land  owner  is  entitled  to  notice  before  he 
can  be  personally  liable,  or  before  his  property  can  be  impressed  with 
a  lien,  we  are  of  opinion  that  he  is  protected  by  sections  2441  and 
2442,  which  permit  him  to  make  application  at  the  meeting  of  the 
board  of  supervisors  next  following  the  listing  of  the  property,  the 
sessions  of  which  board  are  fixed  by  law  (Iowa  Code,  sec.  412),  to 
remit  the  tax.    This  application  may  be  made  at  any  time  after  the 
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l'^^n^rJ  Vu  V«ea  aaseaaed,  npon  eight  days'  notiee  being  given  to 
tW  eounty  attorney.    Witneeaea  are  examined  nnder  oath  before  the 
^Mrt,  which  determines  by  a  majority  vote  whether  the  tax  shall 
^Uad  or  be  remitted.    If  the  petition  be  denied,  the  owner  of  the 
Foperty  can  appeal  to  the  district  eonrt  for  a  jndieial  determination 
^  Ut  liability.    This  is  sufficient.    If  the  taxpayer  be  given  an  op- 
l^^rtoiity  to  test  the  validity  of  the  tax  at  any  time  before  it  is 
*>d«  fina],  whether  the  proceedings  for  review  take  place  before  a 
^^d  kaving  a  quasi  judicial  character,  or  before  a  tribunal  provided 
*7  tk%  state  for  the  purpose  of  determining  such  questions,  due  pro- 
L      ^^  of  law  is  not  denied.    It  was  held  by  this  court  in  Pittsburgh 
\    <te.  By.  Co.  V.  Backus,  154  U.  B.  421,  426,  14  Sup.  Ct.  Bep.  1114,  38 
led.  1031,  1036,  that  a  hearing  before  judgment,  with  full  oppor- 
^ty  to  present  the  evidence  and  the  arguments  which  the  party 
^Hbs  important,  is  all  that  can  be  adjudged  vital:  See,  also.  King  v. 
IfBlliiia,  171  U.  S.  404,  18  Sup.  Ct.  Bep.  925,  43  L.  ed.  214. 

"In  the  amendment  to  the  petition  in  this  ease  the  land  owner 
^tes  that  she  had  no  knowledge  whatever  that  her  real  estate  was 
used  for  the  sale  of  cigarettes  until  after  the  assessment  was 
ed,  and  never  consented  to  the  same;  that  she  resides  in  Illinois 
d  rented  the  property  through  an  agent,  who  had  had  no  knowl- 
himself  of  the  sale  of  cigarettes  upon  the  premises.    There  is 
allegation,  however,  that  she  did  not  have  knowledge  within  ample 
to  make  application  to  the  board  of  supervisors  for  the  remis- 
of  the  tax.    If  such  application  had  been  made,  it  would  have 
m  the  duty  of  the  board  to  take  the  matter  into  consideration, 
id  determine  whether  her  want  of  knowledge  would  justify  the  re- 
ef the  tax.    It  is  not  for  us  to  determine  whether  the  de- 
be  a  valid  one,  sinee,  having  the  opportunity  to  make  it,  she 
lined  to  do  so. 

''The  question  is  made  whether  section  5007  violates  the  eonstitu- 

of  Iowa  in  not  stating  distinctly  the  tax  and  the  object  to  which 

is  to  be  applied;  but  as  this  is  purely  a  loeal  question,  we  are  not 

ed  npon  to  consider  it. 

"Affirmed. 

^'The  Chief  Justice,  Mr.  Justice  Brewer,  and  ICi.  Justice  Peckham 
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McMAHTJS  T.  HORNADAT. 
[124  Iowa,  267,  100  N.  W.  33.] 
OONSTITUnOHAZ.  XAW-FiovlnM  of  OosrU  and  Lac 

tnre.~ThB  legialature  hai  no  power  to  give  new  life  to  k  eanw 
action  which  haa  besa  finally  ajadicated  hj  %  court  of  competent 
isdietion.     (p.   820.) 

OONSTITUTlONAIi  ZAW— OnfatiTa  SUtnta  Aftor  Jndgm 
When  suit  ba*  once  be«n  broaght  against  a  property  owner  for 
recovery  of  a  tax,  and  it  haa  been  duly  and  finally  adjudged  that 
tax  U  invalid  and  that  no  recovery  can  be  had  thereon,  no  legsli 
■tatate  Bubseqaentty  enacted  will  operate  to  nnllify  the  effect  of 
judgment,  and  aubject  the  property  owner  to  another  niit  npon 
■sme  demand,     (pp.  821,  828.) 

OONSTITUTIONAI.  XAW— Ooilng  Tax  LerT-niiiiauiiiiM 
A  itstute  autboriKing  the  reasBeoBment  of  a  tax  by  a  city  eoonei 
case  it  provcB  invalid  or  of  doubtful  validity,  doM  not  anthoriu 
ordinance  legalizing  an  asseBament  after  it  bu  been  adjudged  inv 
by  the  eeurta.     (p.  322.) 

W.  J,  Boberte,  for  the  appellant. 

Hazen  I.  Sawyer,  for  the  appellee. 

■«*  WEAVER,  J.  Plaintiff  etates  his  alleged  cause  of 
tion  in  three  counts,  ae  follows:  1.  It  is  alleged  that  the 
of  Keokuk,  acting  under  its  charter  powers,  caused  OrI< 
street  to  be  curbed,  guttered  and  macadamized,  and  that 
coat  of  the  improvement  thus  made  was  duly  assessed  aga 
the  property  abutting  upon  eaid  street  It  is  further  all( 
that  the  defendant  was  at  the  date  of  such  improvement 
owner  of  a  certain  lot  fronting  npon  said  street,  against  wl 
lot  there  was  asBessed  its  due  proportion  of  the  cost  of  said 
provemeot,  and  a  certificate  for  the  amount  of  such  tax 
issued  to  the  plaintiff.  Said  certificate  is  still  the  property 
the  plainlilT,  and  the  tax  or  claim  represented  by  it  is  due 
unpitid,  auil  defendant  refuses  to  pay  the  same.  2.  The  sec 
coinit  is  in  all  respects  a  repetition  of  the  first  count,  except  i 
the  dittc  of  the  city  ordinance  under  which  the  improvement 
ordered  nnd  the  data  upon  which  the  certificate  was  issued 
k'ft  blank.  3.  The  third  count  adopts  the  allegations  of 
first  and  second  counts,  and  all^^es  that  "plaintiffs  or  ti 
privies"  furnished  the  materials,  work  and  labor  required 
said  improveioent  and  that  the  reasonable  value  thereof,  cha 
"^ble  to  the  defendant's  proper^?,  and  payable  by  him, 
ne  hundred  and  seventeen  dollars  and  three  cents,  being 
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nme  amount  or  d^t  represented  by  the  certificate  declared  upon 
the  first  and  second  comits. 

On  these  allegations,  judgment  is  demanded  against  defend- 
ant for  one  hundred  and  seventeen  dollars  and  three  cents^  with 
interest  and  costs,  and  for  an  ■••  order  for  the  sale  of  def end- 
•nf 8  property  to  satisfy  the  lien  of  said  special  assessment. 

For  answer  the  defendant  (1)  denies  the  power  of  the  city 
to  canse  its  streets  to  be  paved,  curbed,  guttered,  or  macadamized 
at  the  expense  of  the  abutting  properly,  or  to  make  certificates 
wned  for  sudi  improvement  a  lien  upon  said  property,  except 
when  such  improvement  is  made  in  accordance  with  the  duly 
established  grade  of  the  street;  denies  that  the  alleged  improve- 
nents  upon  Orleans  street  were  made  in  accordance  with  the  es- 
tiblished  grade,  but  that  they  were  in  fact  laid  upon  the  natural 
wirface,  far  above  such  grade;  and  alleges  that  said  work  was 
done  without  authority  of  law,  and  without  defendant's  consent 
or  acquiescence.     (2)  He  further  alleges  that  on  April  7,  1894, 
in  the  superior  court  of  the  city  of  Keokuk,  the  plaintiff  brought 
A  snit  against  the  defendant  upon  the  same  certificate  now  de- 
clared upon,  resulting  in  a  decree  in  said  court  in  plaintiff's 
favor  for  the  recovery  of  the  amount  claimed.    Thereafter  de- 
fendant appealed  from  the  decree  so  entered  to  this  court,  where, 
npon  a  full  hearing  on  the  merits,  said  decree  was  reversed,  it 
wing  held  and  decided  that  said  special  assessment  and  certifi- 
<*te  were  void  and  conferred  no  right  of  recovery   upon  the 
pUintiff.     Said  judgment  of  reversal  having  been  entered,  a 
procedendo  was  issued  from  this  court  to  the  superior  court  of 
Xeokuk,  and  thereupon,  on  August  3,  1897,  the  latter  court  en- 
tered final  judgment  dismissing  the  plaintiff's  biU,  and  taxing 
tgainst  him  the  costs  of  the  proceeding.    By  reason  of  all  these 
facts  it  is  alleged  that  the  plaintiff's  pretended  cause  of  action 
has  been  fully  and  finally  adjudicated.    Replying  to  the  fore- 
going answer,  the  plaintiff  admits  the  bringing  of  the  former 
•^t,  the  judgment  in  his  favor  in  the  trial  court,  the  reversal 
ot  SQch  judgment  by  this  court,  and  the  subsequent  judgment 
difimissing  the  petition.    He  next  alleges  that  said  reversal  and 
fije  dismissal  of  his  petition  were  by  reason  of  "certain  irregu- 
larities and  illegalities''  in  the  ordering  of  ^^  the  street  im- 
proTement,  and  in  adopting  a  change  of  the  grade  of  said  street 
and  says  that  thereafter  the  twenty-sixth  general  assembly  of  this 
^te  (Acts  Twenty-sixth  General  Assembly,  Extra  Session,  page 
35,  chapter  28)  enacted  a  statute  legalizing  the  said  change  of 
grade,  and  the  acts  of  the  city  in  improving  said  street,  and  i* 
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levyiDg  the  tax  therefor,  and  legalizing  the  oertificateB  issn 
for  said  tax.  Further  replying  to  aaid  answer,  plaintiff  avi 
Uiat  on  January  14,  1897,  the  city  council  of  Eeokuk  adopt 
an  ordinance  changing  the  grade  of  Orleans  street  to  correspo 
-with  the  macadamizing,  curbing  and  guttering  thereto^ 
made,  and  "legalizing  the  orders  and  proceedings  of  the  c 
cooncir'  in  earning  said  improvements  to  be  made,  and  in  le^ 
ing  the  cost  thereof  upon  the  abutting  property. 

To  this  reply  the  defendant  demurred  on  the  ground  that  i 
legalizdng  act  of  the  twenty-sixth  general  assembly  is  uqcoue 
tutional  and  void,  that  the  legalizing  ordinance  by  the  city  coi 
cil  is  also  unconstitutional,  and  cannot  bare  retroactive  effe 
or  give  life  or  validity  to  a  tax  or  certificate  already  adjudg 
to  be  void ;  and  because  said  enactments  are  an  unauthorized 
terference  with  judicial  proceedings,  and  constitute,  in  effc 
an  attempt  to  grant  a  new  trial  by  special  legislation.  The  i 
murrer  being  overruled,  and  defendant  electing  to  stand  the 
on,  judgment  was  rendered  as  demanded  by  plaintiff,  and  i 
fendant  appeals. 

1.  Assuming  that  it  was  within  the  power  of  the  legislati 
by  special  act  to  legalize  the  proceedingB  of  the  city  council 
ordering  the  street  improvenient,  and  in  assessing  the  cost  the 
of  against  the  abutting  property,  we  have  then  to  inquire  whetl 
such  legalization  can  have  the  effect  to  make  the  defendant  lia 
upon  a  claim  or  cause  of  action  which  has  been  litigated  to  1 
court  of  last  resort  and  determined  in  his  favor?  In  our  juc 
ment,  that  question  must  be  answered  in  the  negative.  Wb 
it  is  competent  for  the  legislature  to  prescribe  remedies  s 
methods  of  procedure  to  be  *'*  observed  and  applied  by  1 
courts,  it  is  an  elementary  proposition  of  constitutional  law  tl 
the  judicial  department  of  the  government  is,  withiu  its  app 
priate  sphere,  entirely  independent  of  legislative  interferen 
and  the  adjudication  of  a  controversy  between  litigants  havi 
been  once  accomplished  in  due  form  of  law,  the  legislature 
without  power  by  special  act  to  nullify  such  adjudication  a 
reopen  the  controversy  for  another  trial:  Williams  v.  Resist 
3  Tenn.  214;  People  v.  Saginaw,  26  Mich.  22;  Sanders 
Cabaniss,  43  Ala.  173;  Dorsey  v.  Dorgey,  37  Md.  G4,  11  A 
Rep.  638;  Roche  v.  Waters,  72  Md.  264, 19  Atl.  535,  7  L.  R. 
533;  Campbell  v.  Corry,  5  Week.  Law  Bull.  51G;  Batts  v.  Ki 
^--H,  2  D.  Chip.  77;  Young  v.  State  Bank,  4  Tnd.  301.  5S  A 
630;  Merrill  v.  Sherburne,  1  N.  H.  199,  8  Am.  D 
■Miller    v.    Stale,    8   Gill,   145;    Forstcr   v.    Forster,    i: 
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KiflBL  559;  Moaer  v.  White,  29  Mick  59;  Baltimore  r.  Horn,. 
26  Mi  194;  Boiealifl  ▼.  Debbie,  17  Ohio,  125;  Milam  v.  Bake- 
man,  54  Tex.  153 ;  Yeatman  v.  Day,  79  Ky.  186 ;  Gaines  v. 
Catron,  20  Tenn.  514;  Peeree  v.  Kitzmiller,  19  W.  Va.  564; 
Damj  T.  Mattoon,  2  Allen,  379,  79  Am.  Dec.  784.  Several  of 
tiie  foregoing  cases  are  quite  parallel  in  facts  and  circumstances 
with  those  now  niider  consideration,  while  all  and  many  mor& 
whidi  might  be  cited  are  applicable  in  principle. 

In  Moser  v.  White,  29  Mich,  59,  a  village  council,  having  an- 
thority  to  levy  a  tax  by  resolution  or  by-law,  proceeded  to  levy 
the  same  by  parol  vote.     The  plaintiff  recovered  judgment  be- 
fore a  justice  of  the  peace  against  the  village  authorities  for  tres- 
pass in  seizing  and  selling  his  property  to  pay  the  tax  thus  il- 
I^ally  or  irregularly  levied.     This  judgment  was  reversed  on 
certiorari  by  the  circuit  court  and  plaintiff  sued  out  a  writ  of 
error  to  the  supreme  court.     After  the  judgment  was  rendered 
hy  the  justice  of  the  peace,  and  before  the  case  had  been  disposed 
of  by  the  supreme  court,  the  legislature,  by  special  act,  attempt- 
ed to  legalize  the  tax  roll  and  cure  all  the  *^  defects  in  tiie 
proceedings.     The  defendants  sought  to  take  advantage  of  tins 
act,  but  the  court  refused  to  give  it  effect,  saying:  "But  plain- 
tiff's judgment  was  obtained  before  this  act    was  passed.     If 
regular  when  obtained,  it  could  not  be  reversed.     The  legisla- 
ture has  no  authority  to  reverse  judgments,  directly  or  indi- 
wctly.    The  effect  of  the  act  must  be  so  limited  as  not  to  inter- 
fere with  an  existing  judgment,  or  it  would  be  necessary  to  de- 
<iJ^tte  it  void,  on  principles  too  elementary  to  be  discussed.''    The 
principle  here  so  clearly    stated  is  also  discussed  with    much 
ability  and  force  by  Bigelow,  J.,  in  Denny  v.  Mattoon,  2  Allen, 
379,  79  Am.  Dec.  784.     Speaking  of  a  legislative  attempt  to 
gWe  validity  to  proceedings  which  the  court  had  already  de- 
dared  void,  he  says :  "The  gist  of  the  present  inquiry  is  whether 
the  legislature,  by  a  statute  confirming  proceedings  which  this 
<^iirt  has  adjudged  to  be  void,  and  declaring  that  the  same  shall 
^  taken  to  be  good  and  valid  in  law,  has  the  power  to  impair, 
Bet  aside,  or  annul  the  effect  and  force  of  a  judgment  in  its  na- 
ture final,  so  that  it  can  no  longer  be  conclusive  of  the  rights  of 
the  parties.     Such  is  the  effect  which  the  petitioner  seeks  to  give 
to  the  statute.     It  is  the  sole  ground  on  which  the  interposition 
of  the  court  is  asked  in  the  present  proceeding.    The  validity 
of  the  statute  in  its  application  to  other  cases  or  proceedings  is 
not  now  before  us.     The  precise  question  is  whether  it  can  he 
held  to  operate  so  as  to  confer  jurisdiction  over  parties  and  p 
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«eedings  vbicli  it  has  been  judicially  d^ermined  did  not  e: 
-and  give  validity  to  acts  and  proceseee  which  have  been  adjn< 
Tcdd.  The  statement  of  this  qaestioa  seems  to  suggieet  the 
Ttons  lod  declBire  objection  to  any  constmction  of  the  sta 
vhich  would  lead  to  ench  a  concluBioa.  It  would  be  a  di 
ezerdee  by  tiie  legialature  of  a  power  in  its  nature  clearly  j 
daL"  Quotations  to  the  same  general  effect  could  be  n 
from  eminent  courts  and  law-writers  almost  indefinitely, 
the  correctness  of  the  propoeition  which  they  affirm  seems 
'dear  io  require  argument  or  a  general  marshaling  of  the  aoU 
"tics. 

"*  The  appellee  insists,  however,  that  conceding  the  ml 
le  as  stated,  thi£  caae  does  not  come  within  its  terms,  bu 
governed  by  Bichman  v.  Supervisors,  70  Iowa,  627,  26  N,  W. 
Tuttle  T.  Polk,  84  Iowa,  13,  60  N.  W.  38,  and  other  preced 
■of  that  class.  This  contention  cannot  prevail.  In  the  c 
cited  there  was  a  reassessment  of  the  tax,  and  the  action  w1 
this  court  upheld  was  upon  the  new  demand  thus  created, 
for  that  reason  the  plea  of  former  adjudication  could  not  be 
"tained.  In  Iowa  Sav.  etc.  Assn.  t.  Heidt,  10?  Iowa,  297. 
Am.  St.  Eep.  197,  77  N.  W.  1050,  43  L.  E.  A.  689,  and  oi 
precedents  of  that  class  which  are  also  cited,  the  legalizing 
"were  applied  to  cases  in  which  the  litigation  was  still  pent 
and  undetermined.  No  case  has  been  called  to  our  attent 
and  we  think  none  exist  in  this  country  in  which  the  legisla' 
is  held  to  have  power  to  give  new  life  to  a  cause  of  action  wl 
has  been  finally  adjudicated  by  a  court  of  competent  jorisdict 
The  theory  of  the  appellee  that  the  issue  in  the  present  cas 
not  identical  with  the  one  formerly  tried  is  not  sound.  I 
brought  by  the  same  plaintiff  against  the  same  defendant  u 
■the  same  certificate,  and  for  a  recovery  of  the  same  tax,  ' 
(inly  npw  element  in  the  case  is  the  legalizing  statute,  which 
cnaet4'd  after  the  former  adjudication  was  complete,  and  i 
as  we  liave  seen,  cannot  affect  the  force,  validity,  or  conclus 
ncs?  of  a  judgment  already  duly  rendered.  It  may  well  be  I 
wliore  a  Tork  of  public  improvement  has  been  performed, 
the  tax  to  provide  payment  therefor  baa  been  adjudged  illi 
because  of  some  defect  in  the  proceedings  not  going  to  the 
riBdiction  or  power  of  the  city  to  act  in  the  premises,  the  le 
lature,  by  general  or  special  statute,  may  provide  for  a  reass 
ment,  and  the  tax  thus  levied  be  enforced.  In  such  case  no 
airpt  is  made  to  infuse  life  or  validity  into  the  tax  which 
Mn  adjudged  void,  nor  to  enable  the  city  or  certificate  hoi 
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to  ren>?er  in  a  second  suit  upon  the  tax  found  to  hare  Veen  3* 

kgsiBj  assessed.    The  new  assessment  creates  a  new  ^^^  obli- 

fition,  wholly  independent  of  the  first  assessment,  and  imposes 

a  liabiUty  npon  the  property  owner  wholly  distinct  from  that 

▼hid  was  litigated  in  the  first  suit    The  judgment  in  the  first 

«iit  vas  not  rendered  npon  any   mere  plea  in  abatement,  but 

vptm  a  plea  going  directly  to  the  right  of  the  city  or  of  the 

Wdcr  of  its  certificate  to  any  recovery  upon  the  merits,  and  the 

final  adjudication  there  reached  that  this  tax  was  invalid  and 

unenforceable  must  standi  notwithstanding  the  legalizing  stat- 

uteL 

In  the  judgment  of  the  writer  of  this  opinion,  the  decision 
in  Iowa  Sav.  etc.  Assn.  v.  Heidt,  107  Iowa,  297,  70  Am,  Si  Eep. 
197,  77  N.  W.  1050,  43  L.  R.  A.  689,  goes  to  the  utmost  allow- 
able limit  in  recognition  of  the  power  of  the  legislature  to  affect 
the  relations  and  rights  of  litigants  in  pending  suits,  and  the 
mle  there  laid  down  should  not  be  extended;  but  giving  that 
iw«»dent  full  force  and  effect,  it  falls  much  short  of  tiie  proposi- 
ticm  which  appellee  asks  us  to  affirm.  In  that  case  the  legalizing 
«ct  eliminating  the  plea  of  usury  went  into  effect  before  the 
*ppeal  from  the  judgment  below  had  been  submitted  to  this 
«>nrt,  and  we,  trying  the  case  de  novo,  recognized  and  gave  effect 
to  the  legalizing  statute.  But  if  the  plaintiff  therein  had  first 
pnTsued  its  foreclosure  suit  to  this  court,  and  had  here  been 
finally  defeated  because  of  the  usury  in  its  contract,  we  think 
no  one  would  seriously  contend  that  a  legalizing  act  passed  after 
«ndi  final  adjudication  had  Been  reached  could  restore  life  to 
that  particular  contract,  and  clothe  plaintiff  with  the  right  to 
^i^tain  another  suit  thereon;  and  yet,  if  the  appellee's  claim 
^  the  present  case  be  correct,  there  is  no  logical  stopping  place 
*^  of  that  conclusion — a  conclusion  utterly  deslructive  of 
tbe  constitutional  barrier  which  protects  the  functions  and 
po'^^ere  of  the  judiciary  from  legislative  interference. 

It  is  not  necessary  for  us  to  follow  counsel  in  consideration 
of  flie  general  powers  of  the  legislature  to  pass  legalizing  acts, 
nor  as  to  the  effect  of  such  statutes  upon  rights  ^^  and  claims 
▼hich  have  not  been  finally  adjudicated.  The  question  here 
presented  is  a  much  narrower  one.  It  is  not  a  question  whether 
the  legislature  can  cure  defects  and  informalities  in  the  levy  of 
a  tax,  or  authorize  the  reassessment  where  a  tax  has  been  ad- 
judged invalid.  All  it  is  necessary  to  hold,  and  all  we  do  hold 
ia  that  where  suit  has  once  been  brought  against  a  property  owner 
for  the  recovery  of  a  tax,  and  it  has  been  duly  and  finally  ad- 
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judged  that  the  tax  is  invalid  and  that  no  recoverv  can  be 
thereon,  no  legalizing  statute  aubsequently  enacted  will  opei 
to  nullify  the  effect  of  that  judgment,  and  Eubject  that  prop 
owner  to  another  suit  for  recovery  upon  the  same  demand, 

2.  The  legalizing  act  upon  which  appellee  relies  containe 
proviso  to  the  effect  that  nothing  contained  therein  should 
held  to  affect  pending  litigation.  At  that  date,  as  we  have  s 
the  former  suit  between  the  paxtiea  hereto  had  been  decidec 
this  court:  McManua  v.  Homaday,  99  Iowa,  507,  68  N. 
812.  But  judgment  upon  the  procedendo  issued  to  the  trial  cc 
was  entered  at  a  later  date.  There  is  some  discussion  in 
briefs  of  counsel  whether  the  former  litigation  could  Be  com 
ered  as  still  pending  at  the  date  of  said  act,  but  we  think 
determination  of  that  point  is  immaterial.  If  that  suit  ' 
still  pending,  then  by  its  terms  the  legalizing  statute  does 
applj'  to  this  controversy;  and  if,  on  the  other  hand,  it  was 
then  pending,  but  said  controversy  had  been  fully  and  fini 
adjudicated,  then  it  was  beyond  the  power  of  the  legislature 
reopen  it  for  another  trial. 

3.  It  would  seem  hardly  necessary  to  consider  the  effect 
the  attempt  of  the  city  council  to  validate  a  void  tax  By  the 
called*' legalizing  ordinance."  If  a  council  may  by  one  or 
nance  levy  an  illegal  tax,  and  then,  after  the  same  has  been  i 
judged  void  by  the  courts,  proceed  by  another  ordinance  to  i 
clare  its  former  acta  "legal  and  valid,"  and  thus  avoid  the  eff 
of  the  '"''*  adverse  adjudication,  then  indeed  have  judicial  • 
tenuinations  ceased  to  be  of  any  force  or  effect  for  the  protecti 
of  the  citizen  or  his  property  against  municipal  nsurpatti 
Cinii-il  [:r_..:  ■  I'lat  under  the  provisions  of  McClain's  Code,  s 
tinn.^  S,';i.  ^:i">,  which  were  in  force  at  that  time,  it  was  com] 
tent  for  till'  [-nmcil  to  enact  such  an  ordinance.  The  stati 
reforvL'd  to  prnviiled  that  when,  by  reason  of  any  omission 
irre^TjIarity  in  proceedings,  a  special  tax  or  assessment  is 
valid  or  of  dmilitful  validity,  the  council  "may  take  all  necessi 
steps  to  correct  the  same  and  to  reassess,  and  to  relevy  the  sai 
includini:  thi'  ordering  of  the  work,  with  the  same  force  a 
eiTect  OS  if  iitaile  at  the  time  provided  by  law  or  ordinance  rel 
ing  thereto,  and  may  reassess  and  relevy  the  same  with  the  sai 
force  and  eJTiA  t  as  an  original  levy."  It  is  sufficient  to  say  tl 
the  ordinancp  ia  this  case  makes  not  the  slightest  attempt  to  i 
rect  or  proviiJi;  for  any  reassessment  or  relevy  of  the  tax,  h 

"""  ordering  a  change  of  the  grade  of  the  street  to  correspo 
the  improvement  before  made,  it  enters  a  sweepine  ore 


June,  1904.]       White  v.  Brothebhood  btc.  323 

Hoi  all  the  steps  previoufily  taken  in  respect  to  said  improvement 
**be  hereby  declared  legal  and  valid  and  of  the  same  force  and  ef- 
fect as  thongh  done  prior  to  and  in  relation  to  the  ordering  of  the 
cubing^  guttering  and  nciacadamizing  of  Orleans  street/'  This 
is  within  neither  the  letter  nor  spirit  of  the  authority  given  by 
the  statute,  and  in  no  manner  affected  the  right  of  the  defend- 
ant to  rely  upon  the  adjudication  relieving  him  from  liability 
npon  the  certificate  held  by  the  plaintiff. 

For  the  reasons  stated,  the  judgment  of  the  trial  court  must 
be  reversed.  Final  decree  may  be  entered  in  this  court  at  the 
option  of  the  defendant,  or,  if  he  so  elect,  the  cause  will  be  re- 
manded to  the  trial  court  for  judgment  in  accordance  with  the 
Tiews  here  expressed. 


A  Curatite  Statute  which  tahes  away  vested  rights  is  nnconstitn- 
tional:  McCord  ▼.  Sullivan,  85  Minn.  344,  89  Am.  St.  Eep.  561;  Koch 
▼.  West,  18  Iowa,  468,  96  Am.  St.  Rep.  394;  Magruiar  v.  Henry,  84 
Ky.  1,  4  Am.  St.  Bep.  182.  Thas,  a  statute  legalizing  prior  acknowl- 
edgments of  deeds  and  mortgages  taken  before  an  officer  who  was  a 
itockholder  in  the  grantee  corporation  can  have  no  effect  as  against 
intervening  judgment  and  mortgage  liens:  Steger  v.  Traveling  Men's 
Bldg.  Assn.,  208  111.  236,  100  Am.  St.  Eep.  225.  As  to  the  effect  of 
ft  eurative  act  passed  pending  a  suit,  see  Middleton  v.  St.  Augustine,. 
42  Ha.  287,  89  Am.  St.  Rep.  227.  It  is  said  that  the  tendency  of 
eourts  is  to  limit  strictly  the  power  to  pass  curative  laws:  Finlayson 
▼.  Pctcison,  5  N.  Dak.  587,  57  Am.  St.  Bep.  584. 


^raiTE  V.  BEOTHEEHOOD  OP  AMERICAN  YEOMEN. 

[124  Iowa,  293,  99  N.  W.  1071.] 

IHSUBAKOE— Designation  of  Wife  as  Beneficiary.— The  state- 
aent  in  a  hene:fit  certificate  that  the  beneficiary  is  related  to  the  in- 
'■'^  as  wife  is  descriptive  of  her  relation  to  him,  and  does  not  in 
itaelf  provide  for  payment  to  his  widow  only.     (p.  324.) 

INSUBANCE— Change  In  Beneficiary's  Belation  to  Assured.— 
A.  policy  of  life  insurance,  or  a  designation  of  a  beneficiary,  valid  in 
Its  inception,  remains  so,  although  the  insurable  interest  or  relation- 
f^P  of  the  beneficiary  has  ceased,  unless  it  is  otherwise  stipulated 
^  tbe  contract,     (p.  325.) 

msURAHOE— Divorced  Wife  as  Beneficiary.— A  married 
vonum  named  as  beneficiary  in  a  policy  of  insurance  on  the  life  of 
}^  hoihuid,  is  entitled  to  the  proceeds  of  the  policy,  notwithstand- 
ing a  divorce  obtained  by  her  before  his  death,     (p.  325.) 

The  defendant  was  a  mntaal  benefit  association  in  which  A.  J- 
^te  held  a  certificate* of  memhership.    His  then   wife  w^" 
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named  as  baiefidary.  After  the  c^iificate  was  issued  she 
^YOTced  from  White.  White  married  again^  but  died  without 
changing  his  beneficiary.  His  widow^  Lillian  White^  brought 
action  on  the  certificate^  and  his  former  wife  intervened.  The 
intervener's  demurrer  to  the  petition  was  overruled,  and  the  ap- 
pellee's demurrer  to  the  petition  of  intervention  was  siifltained. 
The  intervener  appealed. 

E.  £.  Blandiard,  for  the  appellant 

A.  F.  Brown,  for  the  appellee. 


SHEBWIN,  J.    As  will  be  noticed  from  the  facts  sUted, 

the  contest  is  between  the  widow,  Lillian  White,  and  the  di- 
vorced wife,  who  is  the  beneficiary  named  in  the  certificate,  and 
who  was  at  the  time  it  was  issued  the  wife  of  A.  J.  White. 

The  undertaking  of  the  contract  was  to  pay  the  sum  therein 
named  to  Florence  H.  White,  related  to  ttie  member  as  wife. 
Section  1824  of  the  Code  provides  as  follows:  "No  fraternal 
association  created  or  organized  under  the  provisions  of  this 
chapter  shall  issue  any  certificate  of  membership  to  any  person 
under  the  age  of  fifteen  years,  nor  over  the  age  of  sixty-five  years, 
nor  unless  the  beneficiary  under  said  certificate  shall  be  the  hus- 
band, wife,  relation,  legal  representative,  heir  or  legatee  of  such 
member.'^    One  of  the  expressed  objects  of  the  defendant  asso- 
ciation was  to  bestow  substantial  financial  benefits  "upon  .  •  •  • 
the  family,  widow,  heirs,  blood  relation,  and  such  others  as  may 
be  permitted  by  tiie  laws  of  the  state  wherein  this  brotherhood 
shall  operate,'^  and  its  constitution  and  by-laws  permitted  a 
change  of  beneficiaries  upon  certain  conditions.    When  the  cec- 
tificate  was  issued  the  appellant  was  the  wife  of  A.  J.  White, 
and  was  one  of  the  class  of  persons  designated  by  the  statute  and 
by  the  laws  of  the  order  as  a  competent  beneficiary.    The  state* 
ment  timt  she  was  related  to  the  member  as  wife  was  descriptive 
of  her  relation  to  him,  and  did  not  in  itself  provide  for  pay- 
ment to  his  widow  only:  Overhiser  v.  Overhiser,  ft3  Ohio  St 
77,  81  Am.  St  Bep.  612,  57  N.  E.  965,  50  L.  R.  A.  552; 
Courtois  V.  Grand  Lodge  A.  0.  U.  W.,  136  CaL  552,  87  Am. 
St  Rep.  137,  67  Pac.  970. 

The  statute  provides  only  for  the  relationship  that  shall  ex- 
ist when  the  certificate  is  issued,  and  does  not  in  words,  or  by 
fair  implication,  limit  payment  to  those  only  who  occupy 
*^  such  relation  at  the  time  of  death.  It  was  the  evident  in- 
tent of  the  legislature  to  prohibit  anything  in  the   nature  of 
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gBmbliBg  contracts,  and  to  so  limit  the  beneficiaries  as  to  accom- 
plifih  sneh  a  result.  Under  the  statute  and  nnder  the  laws  of  tike 
Older  the  memlj^s  legatee  may  be  his  beneficiary,  and  this  with- 
out reference  to  who  the  legatee  may  be.  A  person  may  will  his 
property  ^s  be  pleases,  and  it  is  therefore  evident  that  the  statute 
WBs  not  intended  to  limit  beneficiaries  to  those  for  whom  the 
law  would  provide  in  the  absence  of  a  last  will  and  testament. 
When  the  certificate  was  issued,  the  beneficiary,  being  one  of  the 
class  named  by  the  statute  and  by  the  laws  of  the  order,  it  created 
a  valid  contract  with  the  member,  agreeing  to  pay  the  sum  there- 
in named  to  the  named  beneficiary.  True,  the  member  had  the 
right  to  change  his  beneficiary,  but  he  did  not  do  so,  nor  at* 
tempt  to  do  so,  and  we  see  no  reason  why  we  should  change  the 
contract  and  deprive  the  appellant  of  the  provision  which  was 
thus  made  for  her.  It  is  a  well-recognized  rule  'Hhat  a  policy 
of  life  insurance  or  a  designation  of  a  beneficiary,  valid  in  its 
inception,  remains  so  although  the  insurable  interest  or  relation- 
ship of  the  beneficiary  has  ceased,  unless  it  is  otherwise  stipulated 
in  the  contract'* :  Bacon  on  Benefit  Societies,  sec.  253 ;  Connecti- 
cut life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  24  L.  ed.  251. 

This  rule  has  been  held  not  to  obtain,  however,  where  the 
beneficiaries  are  restricted  to  the  family,  relations,  or  depend- 
ents, as  was  the  case  in  Tyler  v.  Odd  Fellows'  Mut.  etc.  Assn., 
145  Mass.  134, 13  N.  E.  360,  relied  upon  by  the  appellee.  There 
it  was  stipulated  that  payment  should  be  made  to  the  person 
designated  by  the  member,  '^provided  such  person  was  an  heir 
or  member  of  decedent's  family.*'  This  limitation  was  held  to 
be  controlling,  and  the  wife,  who  was  named  as  beneficiary  and 
had  been  divorced,  not  being  an  heir  or  member  of  the  family  of 
the  deceased  at  the  time  of  his  death,  was  held  incompetent  as 
a  beneficiary,  and  recovery  *••  was  for  that  reason  alone  denied. 
Had  the  certificate  before  us  been  in  terms  payable  to  the  wife 
or  to  the  widow  of  the  deceased,  we  think  a  divorce  would  have 
excluded  the  then  wife,  because  of  the  absence  of  such  relation- 
ship at  the  time  of  death,  but  we  have  an  entirely  different  case 
to  deal  with.  It  is  also  worthy  of  notice  that  Mr.  White  made 
no  effort  to  change  his  beneficiary,  although  he  had  the  right  to 
do  so,  and  knew  that  his  former  wife  was  expressly  named  as 
his  beneficiary  in  the  certificate.  A  married  woman  named  as 
Beneficiary,  in  a  policy  of  insurance  on  the  life  of  her  husband, 
is  entitled  to  the  proceeds  of  the  policy,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death :  Connecticut  Mut.  Life 
Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  h,  ed.  251 ;  Overhiser  v. 
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Overhiser,  63  Ohio  St.  77,  81  Am.  St.  Rep.  612,  57  N".  E.  965, 
50  L.  R.  A.  552;  Courtois  v.  Grand  Lodge,  135  CaL  552,  87 
Am.  St.  Rep.  137,  67  Pae.  970;  McGrew  v.  Mutual  Life  Ins. 
Co.,  132  Cal.  85,  84  Am.  St.  Rep.  20,  64  Pac.  103;  Overhiser 
V.  Overhiser,  14  Colo.  App.  1,  59  Pac.  75;  Bacon  on  Benefit 
Societies,  supra. 

We  reach  the  conclusion  tliat  the    demurrers  were  wrongly 
sustained  and  the  judgment  is  reversed. 


If  a  Manned  Woman  is  named  as  beneficiary  in  a  benefit  certificate 
or  policy  of  insurance  on  the  life  of  her  husband,  she  is  entitled  to 
the  proceeds  thereof,  notwithstanding  their  marital  relations  are  ter- 
minated by  divorce  prior  to  his  death:  Courtois  v.  Qrand  Lodge  A.  O. 
U.  W.,  135  Cal.  552,  87  Am.  St.  Eep.  137;  Overhiser  ▼.  Overhiser,  63 
Ohio  St.  77,  81  Am.  St.  Bep.  612.  Compare  the  note  to  Lake  y.  Hin* 
nesota  etc.  Assn.,  62  Am.  St.  Bep.  571. 


CROOKS  V.  JENKINS. 

[124  Iowa,  317,  100  N.  W.  82.] 

MORTGAGES— Priority  of  Liens.— Where  a  deed  is  executed  to 
secure  an  existing  indebtedness  from  the  grantor  to  the  grantee,  and 
subsequently  the  grantor  executes  a  mortgage  to  secure  a  debt  to 
another,  an  agreement  thereafter  made  that  the  deed  shall  secure  ob- 
ligations incurred  after  the  execution  of  the  mortgage,  does  not  give 
the  lien  of  the  grantee  priority,  as  to  the  after-acquired  indebtedness, 
over  the  lien  of  the  mortgagee,     (p.  328.) 

NOTICE— Possession  of  Land.— A  Mortgagee  of  real  estate 
takes  his  security  charged  with  notice  of  the  equities  of  a  third  per- 
son in  possession  of  the  property,  at  the  time  of  the  execution  of  the 
mortgage,     (p.  328.) 

NOTICE. — The  Possession  of  Land  by  a  Tenant  or  lessee  is  not 
only  notice  of  all  his  rights  and  interests  connected  with  or  growing 
out  of  the  tenancy  itself  or  the  lease,  but  is  also  notice  of  all  inter- 
ests acquired  by  collateral  or  subsequent  agreements,     (pp.  329,  330.) 

Action  to  foreclose  a  mortgage  given  by  Mrs.  W.  T.  Jenkins 
and  husband  to  the  plaintiff,  October  29,  1897,  to  secure  a  notfi 
of  seven  hundred  and  seventy-five  dollars,  dated  July  13,  1896, 
and  due  December  13,  1897.  The  mortgage  was  recorded  the 
day  following  its  execution.  In  April,  1897,  she  and  her  hus- 
band conveyed  the  mortgaged  property  to  William  Patterson,  but 
the  deed  was  not  recorded  until  January,  1899.  He  had  been 
a  tenant  of  one  Tascott,  from  whom  Mrs,  Jenkins  purchased, 
and  he  continued  in  possession  as  her  lessee.     Patterson  con- 


June,  1904.]  Crooks  v.  Jenkins.  327 

tended  that  the  deed  was  given  to  seciire  what  Jenkins  owed 
Mm  and  might  become  imdebted  to  him  in  the  future.  A  decree 
▼as  rendered  against  the  Jenkinses  by  default;  and  on  a  trial  of 
the  issnes  between  the  plaintiff  and  Patterson,  a  decree  was  en- 
tered establishing  the  claim  of  Patterson  to  the  amount  of  seven 
linndred  and  forty-two  dollars  as  a  lien  superior  to  the  plaintiff'a 
mofrtgage.     Plaintiff  appealed. 

Bowen  &  Brockett,  for  the  appellant. 

Benyhill  &  Henry,  for  the  appellees. 

•^®  LADD,  J.    Patterson  was  in  occupancy  of  the  land  in 
controversy  as  a  tenant  when  Mrs.  Jenkins,  his  daughter,  pur- 
chased it,  and  thereafter  paid  rent  to  her  until  she  conveyed 
the  property  to  him  in  April,  1897.     After  receiving  the  deed, 
he  paid  the  interest  on  two  mortgages  on  the  property — one  of 
one  thousand  dollars  and  another  of  two  hundred  dollars — and 
also  the  taxes,  but  no  rent,  save  as  these  items  were  to  be  so  ap- 
plied.   This  deed  was  mailed  to  Patterson  by  Mrs.  Jenkins  from 
Boone,  and  in  a  few  days  was  followed  by  a   letter  from  her 
stating,  in  the  words  of  Mrs.  Patterson,  that  ^^she  had  sent  us 
this  deed  and  security  for  what  they  owed  us — ^what  we  would 
pay  on  the  place.     This  letter  was  to  tell  us  this  deed  was  for 
security  for  what  we  was  putting  in  the  place.'*     At  the  close   . 
she  said,  "Put  away  this  letter  for  no  one  knows  what  may  turn 
up.'*    On  cross-examination  she  declared  that  the  letter  said, 
"We  have  sent  you  a  deed  to  secure  your  interest  and  what  we 
owe  you  in  the  place,'*  and  that  "this  was  word  for  word  what 
▼as  in  the  letter.*'    Notwithstanding  the  admonition  to  pre- 
serve it,  the  communication  was  lost.    Mrs.  Jenkins,  who  wrote 
it,  testified  that  it  advised  her  father  and  mother  "they  could 
hold  that   for  the   seventy-five   dollars.    We  didn't  owe  them 

any  more   money I   never   said   anything  to   them  at 

tny  time  about  holding  it  for  any  other  money I  had 

said  in  the  letter  the  deed  would  be  security  for  the  seventy-five 
dollars.  I  never  changed  that  agreement."  No  one  else  pre- 
tends to  state  the  contents  of  the  letter,  and,  from  what  we  have 
set  out,  it  is  apparent  that  the  object  disclosed  was  to  secure  an 
existing  indebtedness.  True,  the  subsequent  conversations  be- 
tween the  parties  tended  to  enlarge  the  debt  to  be  secured  by  the 
deed,  but  all  these  *^*  occurred  after  plaintiff's  mortgage  had 
been  executed  and  recorded.  The  indebtedness  was  then  but 
«evcnty-five  dollars,  and,  in  making  an  agreement  thereafter,  if 
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any  ihere  wbb,  wifii  leqpect  to  future  advances  for  intereU  and 
tazea,  the  parties  were  diarged  with  notice  of  this  mortga^iie,  and 
audi  paymenta  made  aabject  thereto.  In  other  words,  the  lien 
of  plaintiff's  mortgage  attached  to  Mrs.  Jenkins'  equitable  tiUe, 
aabject  to  existing  encumbrances^  but  not  to  any  that  the  parties 
fiy  contract,  oral  or  written,  might  theieaftv  choose  to  create. 

2.  Prior  to  taking  the  mortgage,  the  plaintiff,  with  Jenkins, 
examined  the  property,  and  testified  that  while  there  he  met 
Patterson,  and  that  the  latter,  upcA  inquiry,  declared  ^^  was 
only  a  tenant  there,  and  had  no  interest;  that  the  property  be- 
longed to  his  daughter."  Jenkins  claims  to  haye  gone  into  the 
house,  and  upon  his  return  to  have  asked  Crooks  if  he  had 
found  out  who  owned  the  place,  when  Patterson  said  he  had  jiut 
informed  Crooks  that  he  had  no  interest  there,  save  to  pay  rent 
On  the  other  hand,  Patterson  denied  having  any  talk  with  them, 
and  Mrs.  Patterson  swore  that  when  they  were  there  her  hus- 
band was  away.  She  further  explained  that  Jenkins  came  to  the 
house  and  inquired  if  the  deed  had  been  recorded,  and,  upon  be 
ing  informed  that  it  had  not,  left  with  plaintiff,  whom  she  did 
not  meet  Jenkins  concealed  from  the  latter  the  execution  of 
the  deed,  because,  as  he  explains,  it  was  none  of  his  businesBb 
The  record  suggests  no  motive  on  the  part  of  Patterson  for 
falsely  representing  that  he  had  no  other  interest  in  the  premises 
than  as  tenant,  and  we  are  inclined  to  concur  with  the  trial 
court  in  its  conclusion  that  he  did  not  do  so. 

3.  The  plaintiff  took  the  mortgage  without  notice  of  the  deed 
to  Patterson,  other  than  the  possession  of  the  premises  afforded. 
The  doctrine  that  a  purchaser  of  real  estate — ^and  a  mortgaget 
has  been  held  to  be  such — takes  the  same  charged  with  notiei 
of  the  equities  of  a  person,  other  than  the  vendor,  in  possessioa 
at  the  time  of  the  purchase,  is  not  questioned:  O^Neill  v.  V3- 
cox,  »«>  115  Iowa,  15,  87  N.  W.  742.  But  like  other  gaicnl 
rules,  this  has  its  exceptions.  Thus,  when  possession  is  coo^ 
sistent  with  the  record  title,  it  is  presumed  to  be  under  sock 
title,  and  is  not  notice  of  outstanding,  unrecorded  equities: 
Bogers  v.  Hussey,  36  Iowa,  664;  Brown  v.  Wade,  42  Iowa,  647; 
Bonnell  v.  AUerton,  51  Iowa,  166,  49  K  W.  857;  May  v.  Stui* 
vant,  75  Iowa,  116,  9  Am.  St.  Rep.  463,  39  N.  W.  221.  Thi» 
is  on  the  ground  that,  having  given  notice  to  the  world  of  hif 
estate  in  land  by  a  proper  record  of  a  conveyance  to  himselt 
a  possession  justified  by  said  recorded  title  is  to  be  presume! 
*o  have  been  under  such  title,  and   is  not  notice  of  any  other 

7hich  he  may  have  subsequently  acquired,  but  which,  through 
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Mg^bd^  lie  has  failed  to   record:  Datton   y.   McBeynolds^  31 

MiuL  66,  16  N.  W.  468.     So,  too,  where  a  vendor  remaina  in 

ponegDon  after  a  conyeyance,  such  poasession,  unless  long  con- 

'  tiniied,  is  not  notice  to  sabseqnent  purchasers  of  any  ri^ts  re- 

i  wned  inconsistent  with  his  conveyance:  Sprague  y.  White,  7$ 

I  Iowa,  670,  35  N.  W.  751 ;  Koon  v.  Tramel,  71  Iowa,  132,  3^ 

;  N.  W.  243.     Such  possession  is  to  be  presumed  to  be  continued 

by  the  sufferance  of  the  purchaser.    Appellant  contends   that 

•*  iiieie  is  still  another  exception,  to  the  effect  that  possession  be- 

pm  under  one  kind  of  right  is  not  notice  of  another  or  different 

interest  subsequently  obtained  by  the  occupant,  unless  circum- 

itasces  direct  the  pBrchaser's  attention  to  the  change  of  title,. 

and  thereby   operate  as  actual   notice.    The   authorities  ordi- 

Bsrilj  cited  by  text-writers  cannot  be  said  to  sustain  this  proposi- 

,  tioB.  In  Smith  y.    Miller,  63   Tex.  72,  Miller  appears  to  have 

^  ^een  in  possession  by  contract  of  purchase  from  the  owner,  Col* 

^liiis.    The  latter  subsequently  conveyed  the  land  to  Whitsell,, 

.  ilf  vhom  Miller  leased  it,  and  subsequently  leased  it  of  Whit^ 

.  JkU's  grantee,  Mrs.  Smith,  against  whom  Miller  afterward  at- 

rjN^pted  to  plead  the  contract  of  purchase  first  mentioned;  and 

. ,  1^  was  held  that  he  had  by  his  own  acts  devested  his  possession 

,  Jpf  those  attributes  which  would  cause  it  to  put  purchasers  upon 

^^aqmiy.    By  becoming  tenant  of  Whitsell  and  Mrs.  Smith,  he 

^♦aiounced  his  claim  to  the  land  as  purchaser.    The  syllabus 

"  fc>  the  case  is  not  in  accord  with  the  decision.    ""^  All  that  was 

.^lecided  in  Bush  y.  Golden,  17  Conn.  594,  was  that  possession  of 

r[^  vay  across  a  dam  by  tenants  in  common  was  not  notice  of  any 

4p^^  reservation  or  right  in  either,  as  against  a  mortgagee  of 

*  *  Ifce  entire  tract.     The  point  involv^  in  Kendall  v.  Lawrence,^ 


Jfi  I^k.  540,  liiras  the  sufficiency  of  the  evidence  of  possession. 
^  V|a  BawBon  y.  Danbury  Bank,  15  Mich.  489,  the  principle  as  to 
'  Ae  continued  possession  of  a  vendor  after  his  conveyance  was 
jlpVed  to  a  sale  and  deed  under  a  decree  of  foreclosure  of  a  mori^ 
^Jpge  executed  by  him.  In  Williams  v.  Sprigg,  6  Ohio  St.  585, 
'    W  acts  of  possessian  by  the  tenant  were  held  insufficient  to  put 


•'''teion  holds  a  lease,  and  a  purchaser  knows  it,  he  may  attri- 
*^;lirte  the  possession  to  the  lease,  and  the  possession  is  not  con- 
^  '^'•fructive  notice  to  him  of  outstanding  equities,  was  quoted,  with 
f'*  ;lpparent  approval ;  but  in  Anderson  v.  Brinser,  129  Pa.  St.  376, 
o'*^ll  AtL  809,  18  Atl.  520,  6  L.  B.  A.  205,  the  expression  is  dis- 
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•pproved,  and  declared  not  to  have  l)een  essential  to  a  deci 
-of  Leach's  case.  Indeed,  we  have  discovered  no  case  hoi 
that  the  notice  charged  by  the  possession  of  a  tenant  is  lin 
to  rights  incident  to  his  tenancy. 

On  the  contrary,  the  doctrine  has  long  prevailed  in  Eng 
that  the  possession  of  a  tenant  or  lessee  is  not  only  notice  o 
hia  rights  and  interests  connected  with  or  growing  out  of 
tenancy  itself  or  the  lease,  but  is  also  notice  of  all  interestf 
qaired  by  collateral  or  subsequent  agreements :  Daniels  v.  I 
son,  IG  Vee.  2-19.  The  same  rule  has  been  approved  by  sei 
courts  in  this  country:  Anderson  v.  Brinser,  129  Pa.  St  37( 
AU.  809,  18  Atl.  Bep.  520,  6  L.  E.  A.  205;  Coari  r.  Olsen 
ni.  273 ;  Buck  v.  Holloway's  Devisees,  2  J.  J.  Marsh.  180 ;  ] 
V.  Noble,  40  Me.  481;  Davis  v.  Briscoe,  81  Mo.  37;  23  An 
Eng.  Ency.  of  Law,  500.  In  a  note  in  section  S16  of  his  i 
on  Equity  Jurisprudence,  Mr,  Pomeroy  declares  ***  that 
his  opinion,  "these  decisions  arc  much  more  in  harmony  ■ 
the  general  doctrine  than  those  others  which  have  speculated 
drawn  fine  distinctions  upon  the  amount  of  notice  derived  i 
the  occupant's  original  right  to  the  possession.  The  rea 
upon  which  tlie  whole  doctrine  rests  seem  to  be  conclusive. 
possession  of  a  third  person  is  said  to  put  a  purchaser  upoi 
inquiry,  and  he  is  charged  with  notice  of  all  that  he  might  ] 
learned  by  a  due  and  reasonable  inquiry  of  the  occupant  ■ 
respect  to  every  ground,  source,  and  right  of  his  posses; 
Anything  short  of  this  would  fail  to  be  reasonable  and  due 
quiry."  Patterson  and  his  wife  were  occupying  the  prop 
in  controversy  as  a  home,  and  Crooks  had  no  personal  knowli 
of  whether  tbey  entered  as  tenants  or  otherwise.  Insteat 
inquiring  of  them,  he  relied  on  information  from  Jenkins, 
refrained  from  telling  him  of  the  execution  of  the  deed.  Oi 
they  to  be  bound  by  the  partial  statement  of  one  intereste< 
Buppiessing  the  truth?  CeitaiTtlT;  the  history  of  their  occi 
tioD  oTifilit  to  hai'c  no  beariii::  <  n  'l  ■-  -iiiestion.  They  were  1 
in  pnescs^-ion,  and  the  more  n-asoiiallL-  and  just  rule  is  that, 
stead  of  stopping  when  the  fact  thiit  they  had  been  tenants 
ascertained,  the  plaintiff  should  have  made  full  inquiry,  i 
not  having  done  so,  he  is  charged  witli  knowledge  of  such  t 
as  interrogation  of  the  occupants  in  all  probabilify  would  1 
disclosed.  In  olher  words,  possession  puts  everyone  upon 
-qniry  as  to  present  conditions,  and,  unless  this  is  obviated 
'ito  of  the  occupant  explaining  such  jiosaession,  as  by  recort 
itiieei  or  lease,  or  by  repelling  tlie  inference  of  any  claim 


Jnne^  1904.]  Crooks  v.  Jenkins.  331 

by  &  conveyance  to  another,  all  are  conclusively  presumed  to 
have  such  information  concerning  his  present  possession  as  rea- 
sonable inquiry  would  have  procured. 

4.  Our  conclusion  is  that  plaintiff  took  his  mortgage  charged 
with  notice  of  the  deed  to  Patterson,  and  that  this  deed  was 
executed  for  the  purpose  of  securing  the  payment  of  seventy- 
five  dollars,  with  interest.  Whether,  as  between  Mrs.  Jenkins 
and  ^***  Patterson,  the  deed  should  Be  regarded  as  security  for 
subsequent  advances,  we  have  no  occasion  to  determine. 

Some  question  is  raised  as  to  whether  the  court  had  jurisdic- 
tion to  determine  the  amount  due  Patterson  from  Mrs.  Jenkins, 
in  the  absence  of  notice  to  her  of  the  filing  of  his  cross-petition. 
Had  not  the  issue  been  presented  by  the  petition,  there  might 
be  some  force  in  the  suggestion.  The  plaintiff  demanded  that, 
if  Patterson^s  interest  be  found  superior  to  the  mortgage,  the 
latter  be  declared  to  hold  the  deed  as  trustee  to  secure  the  pay- 
ment of  a  small  sum  of  money,  and  prayed  that  all  defendants 
be  required  to  interplead  "for  the  purpose  of  determining  their 
rights  and  liabilities  between  themselves/*  The  answer  of  Pat- 
terson put  these  matters  in  issue,  and  his  cross-petition  may  as 
well  be  eliminated.  Mrs.  Jenkins,  by  defaulting,  could  not 
deprive  the  court  of  jurisdiction  to  adjudicate  the  very  issues 
raised  by  the  petition,  among  which  was  the  liability  which  the 
deed  was  executed  to  secure. 

Modified  and  affirmed. 
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L  PosMflBlon  as  Notice  of  Occuiiaiit's  Bights  (Generally, 
a.  In  Case  of  Seal  Estate  in  OeneraL 

1.  Tlie  Gtoneral  Bole,  332. 

2.  Limits  and  Criticism  of  the  Bole,  333. 
h.  In  Case  of  Easements  or  licenses. 

1.  In  Oeneral,  333. 

2.  Water  Bights— Drains  and  Dams,  333, 
8.  Ways  and  Beads,  334. 

4.  Bailroad  Bight  of  Way,  834. 

n.  Effect  ef  Notice  and  I>iity  of  Inaniry. 

a.  Notice  of  Bights  and  Claims*  335. 

b.  Inanlry  as  to  Bights  and  didms,  335. 

BL  Knowledge  of  Possession  or  Occnpancy. 

a.  Whether  Necessary  in  Order  to  Charge  with  Notice^  830. 

b.  Nonresideiit  Purchasers,  337. 

IV.  Bofflcieney,  Character,  and  Extent  of  Possession. 

a.  Oeneral  Essentials  of  Possession,  337. 

b.  Necessity  of  Besidence  on  the  Iiand,  337. 

c  Possession  Consistent  with  Becord  Title,  337. 

d.  Possession  after  Change  in  Occupant's  Title,  888. 

e.  Abandoned  or  Terminated  Possession,  839. 
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1.  BracUot  of  BnUdlnc^  340. 

2.  Ocenpanejr  «f  BttlUUnn  SW. 

S.  rBwdou  of  BckooUwH*  or  Ohwdi^  Sil. 

4.  Occapmej  of  Boom  or  FUt,  311. 
|.  PoMsttdon  of  mnlng  Pnperty,  Sil. 
k.  PoiMMlon  of    AdJ^Blng  Propertr,  341. 
L  PoMOMloa  of   mumpTOTed  Iiand,   342. 
BL  OntUng  Wood  and  Timber,  342. 
n.  Fondng  and  locloBlng  lAnd,  342. 
o.  Fflndng  and  Paatuliig   Land,  343. 
T.  Tlttof  and  IiutnimaiitB  tTndw  WUeh  PomomIob  la  Hdd. 
k  Contract  of  Pturchaao  or  Btmd  for  Tltlo,  343. 
1>.  D«t«cUTel7  BK«cnt«d  Dood,  344. 
C.  Doad  MlEdeecrllilng  Lrad,  344, 
d.  Bacordod  DMd,  344. 
0.  Unreoorded  Inatnunonta,  340. 
TX.  FerMHis  In  Fossosalon. 

a.  Prior  Grantor,   346. 

b.  Prior   Grantee,  347. 

c.  Orantoe  In  Quitclaim  Deed,  347. 

d.  Tenant  In  Common,  348. 

e.  Tenant  or  Leaaoe. 

1.  NoUce  of  Tenant's   BlgMg^    348. 

2.  Notice  of  l4tndlord's  Blgbts,  34S. 
t.  I^e  Tenant,  350. 

g.  Agent  of   Owner,  360. 
b.  Hnaband  and   WIXt,  300. 
L  Parent  and  Child,  3G1. 
).  Widow  and  Heln,  362. 
k.  Parties  to  Jndldal  ProcMdlngi,  352. 
TH.  Persona  Cbargeablo  with  Notice. 

a.  In  Qeneral,  363. 

b.  Pnrchaaers,   353. 
e.   Mortgagees,  354. 

X.    Posseialon  as  Notice  of  Occapant's  Blglits  OeneraOr. 

a.    In  Case  of  Baal  Estate  in  OeneraL 

L    The  Qeneral  Bnla.— "The  earth  bae  been  deaeribed  as  that 

Tersal  manuscript,  open  to  the  ejes  of  all.    When  therefore  a  i 

proposes  to  buj  or  deal  with  realty,  hie  drat  duty  is  to  read 

I>iiMi<'  1)1  luiu script,  tbut  is,  to  louk  and  see  wlio  Is  there  upuo  it, 

wLat  urt  his  rigliU  tlere";  Frame  v,  Franif,  33  W.  Va.  483,  47,'', 

E.  907,  G  L.  R.  A.  245,  per  .Tustice  Green.     Or,  more  proaaically  api 

ing,  posBesEion  of  r«al  propert.v  under  n  claim  of  title  ia  aufficicnt 

tice  of  such  claim   to  put  utljors  od  inquiry  as  to  tbe  esistcace 

nature  of  the  olaim,  and  to  charge  them  with  knowledge  of  all  £ 

which  a  renBonnble   inijiiiry  would  briog  to  light;   Tsto  v.  Penaoi 

Golf  etc.  Co,,  37  ria.  4.'ia,  53  Am.  St.  Hep.  251,  20  South.  542;  ( 

_y,  Cariwiilor,  IM  III.  lOK,  C7  Am.  SI.  Hep.  119,  47  N.  E.  T21;  B 

^takcr,  II  lud.  App.  tlfit,  6a  N.  K.  1S2;  Phoeoii  Mut.  Life 
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C».  ▼.  B«UMa,  5  ElftB.  A^p.  772,  48  Pae.  1007;  Draper  t.  Taylor,  58 
HA>  787,  79  N.  W.  709;  Ambrose  t.  Huntington,  34  Or.  484,  56  Pae. 
SIS;  ChApman  ▼.  Chapman,  91  Va.  997,  50  Am.  8t.  Bep.  846,  21  8.  E. 
03;  Lowther  ▼.  Ifmer-ffibley  Co.,  53  W.  Va.  501,  97  Am.  St  Bep. 
1127,  44  &  E.  432f. 

2L  UBfti  and  OriUclflii  of  tbe  Bole.— This,  however,  ''is  not  nni- 
TerBBll3r  tme;  the  notiee  ia  merely  an  inferenee;  it  may  not  arise  in 
fooie  eases;  it  may  be  repelled  in  others;  and  in  others  it  may  be  re- 
«trieied  to  some  particular  title  or  elaim.  The  role,  like  all  rales  of 
ORomstantial  evidence,  must  be  governed  by  the  particular  circnm- 
staaees  of  eaeh  case,  and  hare  a  reasonable  operation":  Cook  t. 
Travis,  22  Barb.  338,  359. 

Indeed,  ''the  doctrine  of  constrnctive  notiee,"  observes  Justice 

Oampben  in  Allen  ▼.  CadweU,  55  Mich.  8,  20  N.  W.  692,  ''has  been 

carried  so  far  as  to  work  fraud  nearly  as  often  as  it  prevents  it.    The 

fact  of  possession  can  be  known  only  to  those  who  see  the  property 

thej  purchase,  and  the  policy  of  our  laws,  which  make  the  registry 

presumably  correct,  is  not  very  consistent  with  the  extreme  application 

of  the  other  rule."     And,  says  Justice  Beasley,  in  Lathrop  v.  Groton 

8av.  Bank,  31  N.  J.  £q.  273,  285,  "it  may  reasonably  be  questioned 

whether,  in  many  cases,  the  rale  that  the  possession  of  lands  being 

ia  a  stranger  to  the  documentary  and  record  title  makes  it  unsafe 

te  trast  to  such  title  with  impHcitness,  has  not  been  pushed  to  an  ex- 

taas  so  as  to  produce  inequitable  results;  and  it  certainly  seems 
aeeessary,  if  the  rule  is  to  retain  a  leaven  of  justice,  to  annex  to  it 
the  qDaMfication  that  the  occupier  of  the  property  should  be  required 
to  refrain  from  doing  anything  having  an  illusive  tendency  with  re- 
spect to  ownership." 

b.    In  Case  of  Easementi  or  UoeBses. 

1.  In  OenaraL— The  possession  of  land  is  constructive  notice  to 
a  purchaser  of  the  servient  estate  of  an  easfffnnnt  claimed  by  the  oecu- 
panty  or  even  of  a  license  if  it  would  be  inequitable  to  deprive  him 
of  it:  Ashelf  ord  v.  Willis,  194  IlL  492;  62  N.  £.  817.  And  the  occupa- 
tion of  an  easement  in  land  adjacent,  which  has  been  conveyed  wiih- 
^  reservation,  being  inconsistent  vrith  the  grant,  is  held  to  be  no- 
tice to  a  purchaser  from  the  grantee,  of  a  parol  reservation  of  the 
tasement:  Bandall  v.  Silverthorn,  4  Pa.  St.  173. 

2.  Waftsc  Blg]ita~I>xaliia  anA  Dams*— A  eonveyaaee  of  land  in 
which  an  easement  is  claimed  by  a  third  person,  who  holds  adversely 
ik  assertion  of  his  right,  as  the  right  to  dig  and  use  a  ^tch  through 
the  land,  is  unenforceable  as  against  him:  Franklin  v.  P^lard  Mill 
Co^  88  Ala.  318,  6  South.  QS^.  So,  to  the  grantee  of  land  which  is 
overflowed  by  a  miUdam,  the  existing  condition  of  things  may  be  no- 
tice of  the  equity:  Snowdea  v.  Wilas,  19  Ind.  10,  81  Am.  Dee.  379, 
approved  in  Simmons  v.  Morehouse,  88  Ind.  391,  395.  See,  howerer^ 
Beaton  T.  Beei^  25  Mass.  (8  Pick.)  329,  19  Am.  Dec.  326. 
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8.  WftT>  and  Bo»ds.— The  posseMion  of  &  way  bj  on«  elaimid 
under  b  gnuit  is  eonitructive  notice  of  his  rights  to  a  parehase 
the  Mrvient  eaUte:  Ash«lford  v.  Willis,  1»4  111.  492,  63  N.  E. 
8e«,  too,  Atlaatir.  City  t.  New  Auilitorioia  Pier  Co,  (N.  J.  L,),  59 
158.  But  it  ia  held  that  the  use  as  a  passwav  of  an  «iiiiiclo9«d  a 
In  a  city  by  an  adjoiaing  lot  owner  is  not  notice  to  the  world  tha 
claims  an  exclusive  title  to  the  alley,  when  it  ia  so  situated  that 
oceupantB  of  other  adjacent  lots  may  aUo  use  it:  Gordon  t.  Sisei 
Uisa.  SOS. 

Where  a  railway  erosses  a  farm,  and  the  owner  of  the  f»nn 
two  openings  under  the  road  as  pasaagewaya  to  and  from  the  diffe: 
parts  of  his  farm,  and  builda  his  fences  so  as  to  leave  the  ways  < 
for  use,  a  subsequent  purchaser  of  the  raUway  is  put  upon  inq^ 
as  to  the  farmer's  rights:  Bock  Island  etc.  By.  Co.  t.  Dimick, 
ni.  628,  32  N.  E.  291,  19  L.  B.  A.  105. 

4.  Kallxoad  Bight  of  Wa^.— The  possession  by  a  railroad  comp 
of  a  right  of  way  across  land  is  constmetiTe  notice  of  its  righti 
subsequent  purchaserB  of  the  land;  Illinois  Southern  By.  Co.  v.  I 
ders,  201  111.  459,  66  N.  E.  382;  Paul  v.  ConnersvUle  etc.  B.  B.  Co^ 
lud.  527;  Campbell  v.  Indianapolis  etc.  B.  B.  Co.,  110  Ind.  490,  11 
E.  483.  This  rule  applies  where  the  railroad  company  is  entitled 
a  deed  of  the  right  of  way,  but  none  has  yet  been  executed,  oi 
executed,  has  not  been  recorded:  Chicago  etc.  B.  B.  Co.  v.  Hay, 
111.  493,  10  N.  E.  29;  Indiana  etc.  By,  Co.  v.  McBroom,  114  Ind.  198, 
N.  E.  831;  Day  v.  Atlantic  etc,  B.  E.  Co.,  41  Ohio  St,  392. 

The  Btakiog  out  of  its  line  by  a  railroad  company  across  a  vill! 
lot,  and  the  digging  of  holes  for  fence  posts,  and  the  setting 
Bome  of  the  posts,  is  held  not  such  possession  of  its  right  of  way 
tha  company  as  to  put  an  intending  mortgagee  of  the  lot  on  inqa 
as  to  its  rights:  Merritt  y.  Northern  B.  E.  Co.,  12  Barb.  605. 
the  fact  that  a  railroad  commences  grading,  which  subsequently 
abandons,  is  not  constructive  notice  to  a  purchaser  of  the  land  of 
company's  right,  the  grading  not  indicating  the  purpose  for  wb 
it  was  made:  Masterson  v.  West  End  E,  B.  Co.,  6  Ha.  App.  64.  Whc 
however,  the  owner  of  laud  has  granted  to  a  railroad  the  right 
cut  a  channel  through  his  land,  and  while  the  work  is  under  1< 
conveys  the  land,  his  grantee  is  put  upon  inquiry:  Cook  t.  Cbiet 
etc.  E.  B.  Co.,  40  Iowa,  451. 

The  possession  by  an  elevated  railroad  company  of  all  lights 
quirpil  by  or  released  to  it  by  an  abutting  owner's  unrecorded 
lease  of  easonieiitB  t.'ilien  or  alfeeted,  and  of  causes  of  action  ariai 
from  tha  operiiljun  of  the  road  in  front  of  the  premises,  is  constr 
tivB  notico  to  a  piiri'luissr  of  the  premises  of  the  company's  rig! 
inconeistent  with  enseinpnta  of  light,  air,  and  access  afforded  to  I 
property  by  the  slroet;  Ward  v,  Metropolitan  Elevated  Bi  E.  Co.,  1 
N.  T.  39,  46  N.  E.  319. 
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Bot  where,  witli  tlie  consent  of  the  abutting  owner,  a  railway  com- 
pany has  laid  a  single  track  in  the  street,  and  is  operating  it,  while 
a  grantee  of  such  owner  will  take  with  notice  of  the  company  to 
aaintain  such  track,  he  will. not  be  chargeable  with  notice  of  its 
right,  nnder  an  unrecorded  deed  from  his  grantor,  to  lay  additional 
tracks  in  the  street:  Yarwig  ▼.  Cleveland  etc.  B.  B.  Co.,  54  Ohio  8t. 
455,  44  N.  E.  92. 

H.    Effect  of  Notice  and  Duty  of  Inqoliy. 

tk    Kotice  of  Bights  and  Clainui. — The  possession  of  land  is  con- 
■tmetive  notice  of  every  title,  legal  or  equitable,  nnder  which  the 
oeenpant  claims,  and  of  all  facts  which  may  be  learned  by  due  in- 
quiry: Ealley  ▼.  Wilson,  33  Cal.  690;  Beeves  v.  Ayers,  38  111.  418; 
Duval  ▼.  WUmer,  88  Md.  66,  41  Atl.  122;  McCulloch  v.  Cowher,  5 
WatU  ft  8.  427;  Kuteman  v.  Carroll  (Tex.  Civ.  App.),  80  S.  W.  842; 
Kirby  v.  Tallmadge,  160  IT.  S.  379,  16  Sup.  Ct.  Bep.  349,  40  L.  ed.  463. 
Bat  notice  by  possession  never  extends  beyond  the  rights  of  the 
occupant  and  of  those  nnder  whom  he  claims:  Boll  v.  Bea,  50  N. 
J.  h.  264,  12  AtL  905.     See,  too,  Munn  v.  Burges,  70  HI.  604;  Suiter 
▼.  romer,  10  Iowa,  517;  Johnson  v.  Strong,  65  Hun,  470,  20  N.  Y. 
Sopp.  392.    And  it  is  said  that  when  a  particular  claim  is  notorious 
and  sufficient  to  account  for  a  possession,  no  one  is  called  on  to  specu- 
late as  to  the  existence  of  some  other  claim:  Lincoln  v.  Thompson, 
75  Ho.  613,  629.     As  to  whether  possession  is  equivalent  to  registry, 
see  "Unrecorded  Instruments,"  post,  p.  345. 

b.  Iiuiaiiy  as  to  Bights  and  daims.— Possession  is,  prima  facie, 
notice  of  the  occupant's  title.  But  this  presumption,  like  that  aris- 
ing from  any  other  fact  putting  one  upon  inquiry,  is  subject  to  re- 
Imttal  by  proof  showing  that  an  inquiry,  duly  and  reasonably  made, 
failed  to  disclose  any  legal  or  equitable  title  in  the  occupant:  Betts 
▼.  Letcher,  1  S.  Dak.  182,  46  N.  W.  193.  See,  too,  Stevenson  v.  Camp- 
befl,  185  111.  527,  57  N.  E.  414;  Brown  v.  Anderson,  17  Ky.  (1  T.  B. 
Hon.)  198;  Bogers  v.  Jones,  8  N.  H.  264. 

It  has  been  thought  that  possession  has  no  effect  in  determining 
what  the  inquiry  shall  be,  or  of  whom  it  shall  be  made:  Eylar  v. 
£ylar,  60  Tex.  315;  Hickman  v.  Hoffman,  11  Tex.  Civ.  App.  605,  33 
8.  W.  257.  It  would  seem  clear,  however,  that  the  inquiry  must  or- 
dinarily be  made  of  the  person  in  possession:  Canfield  v.  Hard,  58 
Yt  217,  2  AtL  136. 

Moreover,  it  seems  that  inquiry  need  be  made  only  of  the  occupant; 
lad  if  he  disclaims  any  right  or  title  in  the  property,  when  inquiry 
ii  made  of  i*'™^  his  response  is  binding  upon  him  and  persons  claim- 
lag  nnder  hi™.  He  cannot  thereafter  be  heard  to  assert  a  claim  as 
tgainst  one  who  has  relied  upon  his  disclaimer:  Cavin  v.  Middleton, 
tQ  Iowa,  618,  19  N.  W.  805;  Trumpower  v.  Marcey,  92  Mich.  529,  52 
N.  W.  999'  XfO^oj  ^'  Simpson,  11  N.  J.  £q.  246,  255.    Indeed,  the 
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oeenpant  ■bould  refrain  fn>m  doing  anything  having  an  HhM^s  ' 
■vaej  witb  respect  to  ownerahip:  Lsthrop  t.  Qroton  Sav.  Baak,  ! 
J.  Eq.  S73,  28S. 

TTT     KnovLedga  of  FoflMssloa  m  Occnpanej. 

a.  Whethar  MacaotuTin  OtdartoOhargowithlfotieA.— Tfa«  p4 
«ion  of  land,  in  order  to  impart  eonstmetiTO  notice,  need  not  b 
tuallj  known  to  the  person  Magfat  to  be  charged  with  mcb  nt 
Pnrehatsra,  or  other  persona  dealing  with  reference  to  re&l  eatai 
the  posseesioD  of  a  third  person,  are  ehaigeable  with  notie«  oi 
■oeeupant'i  rights,  not rithetanding  they  are,  in  fact,  ignoraat  ol 
oecupanej  or  possenlon:  Tate  v,  Peneaeola  Golf  etc  Co.,  37 
439,  53  Am.  St.  Bep.  251,  20  South.  542;  Moreland  t.  Lemaatei 
Blackf.  3S3i  Wolf  v.  Zabel,  44  Minn.  M,  46  N.  W.  81;  Banna 
Hardy,  43  Ohio  St.  19T,  1  N.  E.  523;  Bheom  t.  Bobinaon,  22  i 
32.  "It  is  not  nei^e.sarj,"  to  quote  from  Hodge  t.  Ajnerm&a,  4 
■J.  Eq.  99,  2  AtL  257,  "in  order  to  establish  the  fact  of  notice  in  . 
eases,  to  show  that  the  person  to  be  affected  by  the  notiee  kii«i 
the  possession  of  the  other.  If  the  posssaaion  of  the  other  ia  of 
character  required  by  the  law— if  his  posseaaion  haa  the  notmi 
certainty,  and  exclnsiveness  which  the  law  saya  shall  conatitate 
tice— then  notice  is  a  legal  deduction  from  tiio  fact  of  p 
all  persons  dealing  with  the  title  to  the  land  in  his  j 
«hargeable  with  notice  of  his  possession,  whether  they  have  me 
knowledge  of  his  poBsession  or  not.  The  reaaon  of  the  rule  is  t 
That  it  is  the  duty  of  a  person,  who  proposes  to  deal  respecting 
title  to  a  particular  tract  of  land,  to  aaeertain,  in  advane*,  whi 
in  possession  of  it,  and  by  wbst  right  he  claims  to  bold  it;  aai 
he  neglects  this  dnty,  it  ia  only  jnet  that  he  should  be  charged  i 
the  knowledge  that  he  would  have  obtained  had  he  performed  it. 

This  doctrine,  however,  has  not  passed  nnohallengod.  Tbua  Jus 
Campbell,  in  Allen  v.  Gadwell,  55  Uieh.  8,  20  N.  W.  692,  makes  i 
observation;  "The  doctrine  of  constmetive  notice  has baen  earrlei 
far  M  to  work  fraud  nearly  aa  oftea  as  it  prevents  it.  The  fact 
possession  can  be  known  only  to  thsMS  who  see  the  property  they  ] 
chase,  and  the  policy  of  oik  laws,  which  ro^e  registry  preeums 
4emct,  >uid  thn  almost  niuveraal  practice  of  purchasing  from 
rp^'iatry,  is  n  '  r  ,       ■  ition  of 

other  rule.     1  ,  i    i     f  i        i   n        u     i  c  t^  a  person  i 

is  ignorant  of  il,  conceromg  claims  wliir  h  can  bo  kDOwn  only  by 
quiry,  is  adding  conatructioa  to  oonatructian,  and  makes  it  uns 
for  anyone  at  a  cliatauca  to  deal  in  lands  at  all.  I  am  not  preparec 
eay  thut  we  have  not  gono  far  enough  to  da  this,  where  the  possess 
rights  arise  under  a  leKal  title.  But  to  hold  that  notice  of  such  cia 
«Bn  ba  bald  by  mere  coostructioa,  when  the  legal  title  originatea  a 
aequently,  is,  I  think,  uuwurranted  by  either  principle  or  recogni 
authority."  See,  also,  the  able  disssnting  opLuioQ  of  Justice  1 
Ever  in  Sheom  v.  Robinsoa,  £2  S.  C.  -32,  41, 
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k  Haararidmt  Pnrdiaaers. — ^A  parchasar  who  lives  in  anotliet 
•lito  iM,  Botwithfltandiiig  tliat  faet,  bound  bj  the  doetrine  of  eon- 
itnietiYe  noiiee,  and  put  Tix>oii  inquiry  as  to  the  righte  of  a  third  per- 
m  in  poeeeflrion  of  the  land  at  the  time  of  its  conveyance:  Edwarda 
T.  nompson,  71  N.  C.  177. 

IV.    BnlBctancy,   Oharaeter,  and  Extent  of  PonesaloB. 

^   Geonal  BMentials  of  Poeaesflloii.— PossesBion  of  land  nnder  a 

dtni  of  title  puts  others  on  inquiry  as  to  the  nature  and  extent  of 

the  elaim,  and  charges  them  with  notice  of  such  facts  as  they  could 

ksa  hy  inquiry:  Partridge  t.  KcKinney,  10  Cal.  181;  Bupert  ▼•  Hark, 

IS  m.  5iO;  Gabeen  ▼.  Brechenridge,  48  Itt.  91;  Chreer  ▼.  Higgins,  SO 

Kaa.  420;  Kansas  City  Inv.  Co.  ▼.  FuHon,  4  Kan.  App.  115,  46  Pac 

188;  Tankard  ▼.  Tankard,  79  N.  C.  64.    But  possession,  in  order  to 

Mvs  this  eCeet,  must  be  actual,  open,  visible,  notorious,  unequivocal, 

•ad  ezehiBive:  Taylor  ▼.  Central  Pac.  B.  B.  Co.,  67  Cal.  615,  8  Pac. 

486;  Gray  ▼.  Lamb,  207  BL  258,  69  N.  E.  794;  Stanford  ▼.  Weeks, 

88  Kan.  819,  5  Am.  8%.  Bep.  748,  16  Pac  645;  BeU  ▼.  TwiUght,  22  N. 

H.  600;  Holmes  ▼.  Btoot,  10  N.  J.  Eq.  419;  Martin  v.  Jackson,  27 

^  8t.  504,  e?  Am.  Dec.  480;  Meehan  v.  Williams,  48  Pa.  St.  238. 

Horeover,  it  most  be  under  a  claim  hostile  to  the  title  acquired  by 

tVe  person  sought   to  be  charged  with  notice:   KcNeil  ▼.  Polk,  57 

^  828.    See,  too.  New  York  etc.  Trust  Co.  v.  Cutler,  3  Sand.  Ch.  176. 

The  character  of  the  possession,  which  is  sufficient  to  put  a  per- 

<Qs  on  inquiry,  and  which  will  be  equivalent  to  actual  notice  of  rights 

or  equities  in  persons  other  than  those  who  have  a  title  upon  record, 

tt  ^cry  well  established  by  an  unbroken  current  of  authority.    The 

Poeseasion  must  be  actual,  open,  and  visible;  it  must  not  be  equivocal, 

^^^casional,  or  for  a  special  or  temporary  purpose;  neither  must  it 

be  consistent  with  the  title  of  the  apparent  owner  by  the  record"! 

I'ope  V.  AUen,  90  N.  Y.  298. 

^  l^scesaity  of  Besidence  on  the  Land-^Possession,  in  order  to 
^part  notice,  need  not  be  by  actual  residence  on  the  land;  but  where 
^^e  is  no  actual  pedis  possessio,  dominion  must  be  manifested  by 
saeh  open  and  notorious  acts  of  ownership  as  will  naturally  be  observed 
bj  others,  and  the  acts  must  be  of  a  character  so  certain  and  definite 
^  deaoting  ownership  as  not  likely  to  be  misunderstood  or  miscon- 
*^ed:  Hodge  v.  Amerman,  40  N.  J.  Eq.  104,  2  Atl.  257.  See,  also, 
**Mjoining  Property,'*  ''Unimproved  Land,"  and  "Fencing  and 
Closing  Land,"  post. 

^  PoflBSSSlon  Consistent  with  Becord  Title.— The  rule  is  pretty 
tenerally  recognized  that,  in  order  to  make  possession  of  land  notice 
of  the  occupant 's  right,  it  must  be  inconsistent  with  the  record  title. 
If  the  possession  is  consistent  with  the  record  title,  it  is  presumed 
to  ho  under  such  title,  rather  than  under  some  unrecorded  right  or 
title:  Schumacher  ▼.  Truman,  134  Cal.  430,  66  Pac.  591;  Aden  v. 
Am.  fit.  B«p.,  VoL  104-23 
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Vallejo,  139  Cal.  165,  72  Pa*.  905;  Dntton  v.  McBeynoids,  31  Minn 
16  N,  W.  4S8;  Staplea  v.  Fenton,  5  Hun,  172;  Lance  t.  Gorman, 
Fa.  St.  200,  20  Am.  St.  Bep.  914,  20  AtL  792;  Uartin  v.  Thomaa 
Ta.),  4S  8.  E.  118;  Kirby  v.  Tallmadge,  160  TJ.  S.  379,  16  Bup 
Bep.  349,  40  L.  ed.  463.  Thui,  it  ia  held  that  the  possession  of 
hy  A  pArtnership  is  not  notice  to  purchasers  that  the  property  ia 
assets,  it  the  record  title  shows  the  partners  to  be  tenants  in  comi 
Eammand  y.  Paxton,  58  Uicb.  393,  25  N.  W.  321.  For  further  i 
trations,  see  "Tenants  in  Common,"  post. 

This  doctrine,  however,  does  not  prevail  in  all  the  eommonirea 
Thus,  in  Collnm  v.  Banger  (Tex.  Civ.  App.),  82  8.  W.  459,  tbs  c 
■ays:  "In  the  recent  ease  of  BAmirez  t.  Bmith,  94  Tex.  184,  59  8 
258,  it  was  expressly  stated  as  a  generAl  rule  that  the  fAct  that 
posBession  of  one  holding  land  is  consistent  with  the  recorded 
does  not  exempt  a  purchaser  from  the  duty  of  inquiring  of  hii 
to  any  other  title.  We  think  it  «  SAfe  And  salutary  rule  to  rec 
ot  A  prospective  purchaser  of  land  to  aseertAin  whether  any  a 
be  in  occupanc]'  of  it;  Aud,  if  there  be  such  possession,  to  go  to 
possessor  and  ascertain  the  nature  and  extent  of  his  claim.  Po 
sion  is  evidence  of  title;  and  it  seems  to  us  that  common  pmd 
and  common  honesty  demand  this  eonrse.  If  bo,  the  posaessioD  ah 
t>e  notice  to  bim;  and,  if  notice  to  a  purchaser,  it  is  notice  to  a  ei 
tor."  To  the  same  effect  see  ToUnd  v.  Corey,  6  Utah,  392,  24 
180. 

d.  Possession  After  Change  In  Occupant's  Title.— Some  author 
maintain  that  the  continuation  of  a  present  possession,  after  a  fur 
title  is  acquired,  is  not  notice  of  the  title  acquired.  And  prob 
under  some  circumstances  this  is  the  law:  See  Uatthews  v.  Demer 
22  Ue.  31P;  Sogers  v.  Jones,  6  N.  H.  264;  Emmons  t.  Uurray,  If 
H.  385.  A  different  view,  however,  is  taken  in  Carr  v.  Brennan, 
HI,  108,  B7  Am.  St.  Eep.  119,  47  N.  B.  721,  where  the  contention 
made  that  possession,  to  take  the  place  and  answer  the  purpoa< 
tba  recording  of  a  deed,  must  be  possession  taken  under  the  □ 
corded  conveyance,  and  not  a  mere  continuation  of  the  present 
session.  But  this  contention  did  not  meet  the  approval  of  the  eo 
See,  fnrther,  "Tenants  in  Common,"  post. 

This  leads  up  to  the  contention  made  in  the  principal  ease,  anti 
829,  that  poaaession  begun  under  one  kind  of  right  is  not  notice 
anotboi  or  different  intcroBt  subsequently  obtained  by  the  oeeup 
unless  circumatances  direct  the  purchaser's  attention  to  the  cba 
of  title  and  thereby  operate  as  actual  notice.  But  the  court  red 
to  accept  this  as  a  correct  expression  of  the  law.  And  in  a  Dun 
of  cases  it  has  been  decided  that  where  a  tenant  changes  his  chsrsi 
by  purchasing  or  agreeing  to  purchase,  his  possession  amounts 
notice  of  bis  equitable  title  as  purchaser:  See  Coari  v.  Olaen,  91 
273;  Smith  v.   Gibson,  25  Neb.  511,  41  N.  V>'.  3C0;   Smith  &  Co 
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^amesy  22  Tex.   Civ.   App.  154,  54  S.  W.  41.    Compare  Yaughn  v. 
^nej,  25  Mo.  318,  69  Am.  Dec.  471;  and  see  McBae  y.  McMinn,  17 
I^  878.    Or,  ms  is  stated  in  the  principal  case,  the  possession  of  a 
tenant  or  lessee  is  not  only  notice  of  all  his  rights  and  interests  grow- 
ing oat  of  tlie  tenancy  or  lease  itself,  but  it  is  also  notice  of  all  in- 
terests acquired  by  collateral  or  subsequent  agreements:   See,  also, 
"Tenant  or  Lessee^"  post.    A  question  closely  related  to  this — the 
continued  possession  of  a  vendor  after  making  a  conveyance  of  the 
^mises— will  be  given  consideration  in  a  subsequent  part  of  this 
note. 

•,  Abandoned  or  Texininated  Po8ses8ion.~If  the  possession  of  land 
ias  been  abandoned  for  several  years,  it  will  not  ordinarily  put  pur- 
ehaaers  and  others  on  inquiry:  Bost  v.  Setzer,  87  N.  C.  187.  See,  too, 
Sanford  v.  Weeks,  38  Ean.  319,  5  Am.  St.  Bep.  748,  16  Pac.  465.  A 
purchaser  of  land,  if  the  record  shows  a  good  title,  is  not  bound  to 
look  beyond  the  record  to  a  former  occupancy  of  the  premises  under 
a  deed  of  which  he  has  no  notice:  Hiller  v.  Jones,  66  Miss.  636,  6 
South.  465.  And  where  one  occupies  and  cultivates  a  piece  of  land 
for  several  years  after  the  former  occupant  has  left  the  vicinity  and 
ttajed  away,  this  puts  a  purchaser  from  the  former  occupant  on 
inquiry:  Bichards  v.  Snyder,  11  Or.  501,  6  Pac.  186. 

f-    Part  Possession.— Actual  possession  of  a  part  of  a  tract  of  land 

Is  usually  considered  legal  possession  of  the  entire  tract  covered  by 

the  title  under  which  actual  possession  is  taken,  so  as  to  put  purchasers 

and  others  upon  inquiry  as  to  the  occupant's  rights:  Watson  v.  Man- 

dj],  76  Ala.  600;  Nolan  v.  Grant,  51  Iowa,  519,  1  N.  W.  709;  Gale  v. 

5Mllock,  4  Dak.  182,  29  N.  W.  661.    See,  too,  Kent  v.  Dean,  128  Ala. 

600,  30  South,  543.    But  where  the  owner  sells  a  part  of  his  farm, 

and  the  vendee  takes  possession  of  a  part  only  of  the  portion  sold, 

the  Tender  retaining  the  residue  as  a  part  of  his  farm,  the  vendee's 

possession  of  the  part  occupied  by  him  is  not  constructive  notice  of 

the  extent  of  his  purchase,  his  deed  not  being  recorded:  Jefferson ville 

ete.  B.  B^  Co.  v.  Oyler,  82  Ind.  394.    And  where  a  father,  after  con- 

▼eyingr  a  tract  to  his  son,  repurchases  a  portion  of  it,  his  possession 

ol  sneh.  portion  does  not  charge  a  purchaser  of  the  residue  from  the 

von  -^prith  notice  of  a  vendor's  lien  for  the  purchase  money  on  the 

original  sale:  Hodges  v.  Winston,  94  Ala.  576,  10  South.  535. 

(.  J'oint  Possession.— Where  two  persons  are  in  the  common  or 
joint  possession  of  property,  the  legal  title  being  in  one,  the  law 
"^ers  the  possession  to  the  title;  and  the  possession  of  the  other,  who 
W  no  title,  is  not  notice  of  any  claim  he  may  have.  This  rule  fol- 
Ws  from  the  general  principle  that  possession,  in  order  to  amount  to 
^ee,  must  be  unambiguous,  and  not  liable  to  be  misconstrued  or 
^'iiunderstood:  Wells  v.  American  Mtg.  Co.,  109  Ala.  430,  20  South, 
^56-  Atlanta  etc.  Loan  Assn.  v.  Gilmer,  128  Fed.  293;  Pope  v.  Allen, 
^)  N  Y  298      For  example,  if  a  vendee  and  his  vendor  are  both  in 
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poawMioa  vkea  Um  c«mT«j«ac«  im  made,  and  there  u  no  ehj 
tbei«after  ■■  tha  powewian,  &  third  pemm  ■■  aot  ehargvafale 
Boti<a  of  the  deed:  MeCarthT'  t.  Nieroei,  73  Ala.  33S,  47  Am. 
418.  Aad  where  a  graalee  eaters  opoa  the  eatate  and  there  eontii 
reeordin;  hia  deed,  although  the  grantor  remaiiiB  oa  tha  eatate 
the  grantee  and  eoatiniiea  hia  labora  thereon  aa  before  the  eOu 
aaee,  third  persona  ara  not  bound  to  infer  that  be  has  a  deed  a 
conveTBnee:  Bntler  ▼.  Steren^  28  Ife.  4S1.  See,  further,  "Ten 
in  Commoa"  and  "Hoabaad  and  Wife,"  post. 

h.  Wronsfol  rnwcliai — If  a  person  ie  a  treepasser  irhen  ha 
«btains  poeaeanon,  the  law  eeema  not  to  raise  a  pTesnmption,  i 
which  othen  maj-  ntj  for  the  pnrpoea  of  breaking  the  eS«et  of 
poeeeawoB  as  notice  of  the  pooaewor's  rights,  that  he  eontimie 
possession  aa  a  trespaanr:  Ward  v.  Metropolitan  Elerated  Bj. 
31  N.  Y.  Snpp.  527,  82  Hon,  5iS,  affirmed  in  152  N.  T.  39,  4«  I« 
319. 

L    Breetlon    and    Occapancy   of   BnSdlnc 

1.  Erectloii  <rf  Bnlldlngs.— The  deposit  of  building  materials  i 
an  ottierwise  raeant  town  lot,  from  which  portions  of  sach  mat 
are  from  time  to  time  hsaled  away  hj  the  owner  for  ase  on  bis  b 
inga  being  erected  or  repaired  on  other  lota,  the  rest  remaining 
with  the  knowledge  and  implied  consent  of  the  owner  of  the  lot, 
not  eonatitnte  such  possession  aa  will  impart  eonBtroetiTe  notiei 
a  parchaaer  of  the  lot,  of  a  contract  for  the  sale  of  the  lot  beti 
the  owner  of  the  lot  and  ths  owner  of  the  material:  Hunt  v.  Lipj 
Neb.  469,  40  N,  W,  632.  But  where  a  carpenter,  employed  by 
owner  of  several  lota  to  erect  buildings  thereon,  la  let  into  posset 
of  one  of  them  and  of  a  building  thereon  to  use  as  &  shop,  and  « 
BO  in  possession  he  buys  the  lot,  his  possession  is  conatruetive  d( 
of  bis  purchase  to  a  subsequent  encumbrancer  of  the  lot:  Tillotso 
Mitchell,  111  111.  518.  Posaesaion  by  a,  person  who  boilds  a  houai 
a  lot  and  moves  therein  puts  purchasers  and  encombrancers  upoi 
quiry  as  to  his  rights:  Harold  v.  Sumner,  78  Tex.  581,  14  8.  W. 
Pride  v.  WhiteQeld  (Tei.  Civ.  App.),  51  3.  W.  1100. 

2.  OccnpaDcy  of  Buildings.  — The  occupancy  orpoasesstoa  of  ah> 
will  ordinarily  impart  constructive  notice  of  the  rights  of  the  pe 
in  poaaession:  See  Wredo  t.  Cioud,  52  Iowa,  371,  3  N.  W.  400[  '. 
T.  atoneback,  39  Kan.  170,  17  Pac.  831j  Phelan  t.  Brady,  119  N 
SR7,  33  X,  E.  1109,  8  L,  B.  A.  211.  In  this  last  ease  it  ig  held 
Ihn  pns^fj'-ioa  of  a  tenement  house  by  a  former  tenant  who  pnreh 
it  mill  ri'inoves  into  the  rooms  formerly  occupied  by  the  vend 
hoiiHrliT].i>r  and  collects  the  rents,  is  snch  as  to  defeat  a  mort) 
ejTpputcil  before  the  recording  of  his  deed.  The  fact  that  one 
enmo   bnrdwnre  stored  in  a  cellar  under  the  sidewalk  in  front  < 

MiBjt,  Ihere  being  nothing  to  indicate  his  ownership  of  the  h 
-1,  dooH  not  amount  to  such  possession  of  the  premises  aa 


June,  1904.]  Cbooks  v.  Jenkins.  341 

•ptnte  M  notice  of  his  equities  to  m  purehaser:  Mack  v.  Melntosli,  181 
BL  633y  54  N.  K  1019.  The  posseesion  of  one  of  a  number  of  build- 
hgf,  where  they  may  all  be  regarded  as  one  establishment^  is  held 
Bot  to  impart  notice  in  BilUngton  v.  Welsh,  5  Binn.  129,  6  Am.  Dee. 
406. 

8.  Poaseaiion  of  Sdioolhoime  or  Chnrch.— Where  a  lot  is  conveyed 
to  a  school  district,  and  it  erects  a  building  thereon  and  occupies  it 
u  a  sehoolhouse,  but  the  deed  is  not  recorded,  a  subsequent  mortgagee 
of  the  vendor,  or  the  assignee  of  such  mortgage,  is  bound  to  inquire 
of  the  district  concerning  its  rights:  School  District  v.  Taylor,  19  Kaa. 
287.  To  the  same  effect,  see  Everts  v.  District  Township  of  Boee 
Grove,  77  Iowa,  37,  14  Am.  St.  Bep.  264»  41  N.  W.  478.  So,  the  pos- 
aenioa  of  a  church  by  the  officers  thereof,  for  the  purpose  of  public 
worship  is  as  much  actual  possession  as  residence  on  the  premises  by 
asjr  citizen,  and  puts  a  vendee  on  inquiry:  Macon  v.  Sheppard,  21. 
Teim.  (2  Humph.)  335. 

4.  Oecapancy  of  Boons  or  Flat^The  mere  fact  that  a  person^ 
lodges  and  boards  on  xyremises,  while  he  works  elsewhere,  the  legal 
title  and  the  control  of  the  property  being  in  the  party  boarding  him, 
does  not  amount  to  such  possession  as  to  impart  notice  of  an  equitable 
interest  in  the  property:  Derrett  v.  Britton  (Tex.  Civ.  App.),  80  S.  W. 
562.  And  the  possession  of  residence  property  is  presumptively  in  the 
daughters,  they  having  the  legal  title,  when  they  are  conducting  the 
house  as  a  boarding-house,  and  their  mother  occupies  a  room  therein:- 
Atlanta  etc.  Loan  Assn.  v.  Gilmer,  128  Fed.  293.  But  the  occupancy 
of  rooms  in  a  tenement  house  by  the  owner  of  the  building,  and  his 
eoUeetion  of  rents,  is  such  possession  as  imparts  constructive  notice 
of  his  rights:  Phelan  v.  Brady,  119  N.  Y.  587,  23  N.  £.  1109,  8  L.  B.  A. 
211.  And  the  possession  of  the  third  flat  of  a  building  is  constructive 
notice  of  the  possessor's  rights  in  the  entire  building  and  the  ground 
upon  which  it  stands:  Boyer  v.  Chandler,  IGO  HI.  394,  43  N.  B.  805^ 
82  Lu  B.  A.  113. 

J.  Powearioa  of  Kiolng  Ftoperty* — ^The  erection  of  buildings  and 
the  commencement  of  mining  on  property  will  put  others  on  inquiry 
as  te  the  rights  of  those  in  possession:  Coffee  v.  Bmigh,  15  Colo.  184^ 
25  Pac.  83,  10  Lu  B^  A.  125.  But  here,  as  elsewhere,  the  possession, 
in  order  to  constitute  oonstruetive  notice,  must  be  open,  notorious  and 
vneqaivocaL  Occasional  entries  for  the  purpose  of  mining  coal  are 
aot  enough:  Meehan  v.  Williams,  48  Pa.  St.  238. 

k.  roiPOMion  of  Adjoining  Pioporty.— The  use  of  a  vaeant  town 
lot,  by  the  owner  and  his  tenants  of  adjoining  premises,  as  a  yard 
whereim  to  hang  out  and  dry  clothes,  does  not  amount  to  notice  as 
against  a  mortgagee:  Williams  ▼•  Sprigg,  6  Ohio  St.  685.  But  the 
maintenance  of  a  stairway  over  a  vacant  lot,  as  an  entrance  to  tho 
upper  part  of  a  building,  is  notice  to  a  purchaser  of  the  lot  of  the 
Tight  of  the  owner  of  the  building  to  maintain  the  stairway:  Jose 
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T.  Wild,  146  Ind.  249,  45  N,  E.  467.  Where  the  owner  of  k  tree 
land,  iiiiin] proved,  except  for  a  Btnall  elearing,  leaves  it  in  charg 
tbe  owner  of  an  adjoining  tract,  who  chops  wood  vpon  the  place 
enltivates  the  clearing,  a  mortgagee  of  the  holder  of  the  legal 
la  chargeable  with  notice  of  the  rights  of  the  eqnitable  owner:  Wi 
T.  Lake,  25  Wis.  71. 

t.  Foawssion  of  TTnlniproved  Laod.— It  haa  been  Baid  that  fhe 
trine  of  constructive  notice  arising  from  the  posBesalon  of  real  es 
doea  not  apply  to  unimproved  land:  Patten  v,  Moore,  32  N.  H, 
Thia  statement,  if  taken  without  qualification,  ie  misleading. 
use  of  unimproved  or  partiallj  improved  land  for  a  pnrpose  to  w 
it  ia  adopted  will  impart  notice:  See  Tate  t.  Penaacola  Gulf  etc. 
37  Pla.  439,  53  Am.  St.  Eep.  251,  20  South.  542;  Bogere  v.  Tnrpin, 
Iowa,  183,  74  N.  W.  925;  Wickes  v.  Lake,  25  Wis,  71;  Simmons  C 
Coal  Co..T,  Doraa,  142  U.  8.  417,  12  Sup.  Ct.  Hep.  239,  35  L,  ed.  1 
The  breaking  up  of  land  with  a  plow,  in  view  of  all  who  pass  a 
the  road,  ia  such  posseasiOQ  aa  imparts  notice:  Ljman  v.  Buaeell 
111.  281. 

m.  Cnttlng  Wood  and  Timber.— The  occasional  cutting  of  w 
nnder  circumstances  which  might  be  regarded  as  so  many  trespa: 
is  not  such  evidence  of  possession  as  will  pnt  others  on  inqu 
Holmes  v.  Stout,  10  N.  J.  Eq.  419.  See,  too,  McMechan  v.  Grii 
80  Mass,  (3  Pick.)  119,  15  Am.  Dec.  198.  However,  the  cuttlni 
timber  on  premises  by  a  person,  under  circumstances  indicatinj 
ownership  thereof,  may  well  apprise  persona  dealing  with  refer 
to  the  land  of  such  person's  rights  therein;  See  Mason  v.  Mull 
145  111.  383,  34  N.  E.  30;  Nolan  v.  Graot,  51  Iowa,  519,  I  N.  W. 
Wickea  v.  Lake,  25  Wis.  71.  Persons  who  enter  upon  premises,  a: 
a  grant  of  the  right  to  enter  and  remove  the  standing  timber,  for 
purpose  of  removing  the  timber,  and  who  construct  logging  camps 
engage  in  cutting  timber,  are  in  such  possession  as  to  conatitnte  nc 
of  their  rights  to  subsequent  purchasers  of  the  land:  Bollam 
O'Neal,  81  Minn.  15,  83  Am.  St.  Kep.  362,  83  N.  W.  471.  See,  i 
Oconto  Co,  V.  Lundqaist,  119  Mich.  264,  77  N.  W,  950. 

n.  Fencing  and  Inclosing  Land.— The  inclosing  of  land  by  a  f 
or  otherwise  is  an  important  factor  in  determining  whether  or 
tliOTa  IB  »o-;h  poflifission  as  will  impart  notice  of  the  occupant's  jig 
Seo  ITnvciis  v.  Dale,  18  Cal.  359.  Where  the  porchasor  of  land 
furrows  oruiind  it,  this  has  been  held  to  put  a  subsequent  purch 
on  inquirj':  Bufk  T.  Holt,  74  Iowa,  294,  37  N.  W,  377,  And  where 
have  Ijooo  b^''l:|,  and  some  of  the  pnrchaaers  have  fenced  their 
qdJ  iiri)  <'ulin:iuDg,  and  others  have  built  honsea  on  theirs,  and 
living  in  ilii  in.  their  possession  puts  a  mortgagee  on  inqniry:  Bi 
T.  Biii?kmiu>,  '.VJ  Fed.  243.  The  inclosing  of  an  adjoiniug  strij 
i»nd  aftor  pufhasing  it,  presumably  by  moving  tfa«  line  fence 
oe  tu  inolono  h,  ia  held  not  to  impart  notice  of  the  purchsi 
its:  Bakur  v.  Tbomaa,  61  Uun,  17,  IS  N.  T.  Supp,  359.     See,  I 
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^^er,  the  following  paragraph.     But  where  one  purchases  a  strip  of 
land  separated  from   the  main  tract  of  the  vendor  by  a  ditch,  and 
takes  possession  and  cultivates  it  as  his  own,  a  subsequent  purchaser 
is  chargeable  with  notice  of  the  equitable  title  of  the  occupant:  Bie- 
mann  v.  White,  23  8.  C.  490.     But  see  McMechan  v.  Griffing,  20  Mass. 
(3  Pick.)  149,  15  Am,  Dec.  198.     And  the  repairing  of  fences  on  un- 
occupied land  is  held  not  to  affect  others  with  constructive  notice  of 
the  rights  in  the  premises  of  the  one  making  the  repairs:  Smith  v. 
Gibson,  15  3Iinn.  89.     The  existence  of  a  fence,  unsubstantial  and  out 
of  repair,  around  unoccupied  land,  is  held  not  necessarily  to  put  a 
purchaser  upon  inquiry:  Tarrant  County  etc.  Stock  Assn.  v.  Yellow- 
stone Kit,  10  Tex.  Civ.  App.  685,  31  S.  W.  1080.     The  possession,  in 
that  case,  was  consistent  with  the  record  title  of  the  vendor. 

0.    Fendng  and  Pasturing  Land. — ^Inclosing  a  tract  of  land  with 
other  land  by   a  substantial  fence,  and  using  the  premises  for  pas- 
turing cattle,  is  sufficient  notice  of  the  rights  of  a  purchaser,  holding 
by  an  unrecorded  contract,  to  put  a  subsequent  encumbrancer  on  in- 
quiry: Millard  v.  Wegner  (Neb.),  94  N.  W.  802.     See,  also,  Bobertson 
V.  Wheeler,  162  III.  566,  44  N.  E.  870;  League  v.  Ventura  Stock  Co.,  2 
Tex.  Civ.  App.  448,  21  S.  W.  307;  Simmons  Creek  Coal  Co.  v.  Doran, 
162  IT.  a  417,  12  Sup.  Ct.  Rep.  239,  35  L.  ed.  1063.     But  where  land 
having  no  buildings  upon  it  is  used  for  pasture  by  a  grantee  with 
others,  this  is  not  such  exclusive,  notorious,  and  unequivocal  posses- 
sion as  to  amount  to  constructive  notice  of  ownership:   Coleman  v. 
Barklew,   27  N.  J.  L.  357.    In  McMechan  v.  Griffing,  20  Mass.   (3 
Pick.)  149,  15  Am.  Dec.  198,  it  is  held  that  where  one  in  the  possession 
of  part  of  a  lot  of  land  purchases  the  residue  (there  being  no  parti- 
tion fence),  and  does  nothing  thereafter  but  repair  the  fence  around 
the  lot,  depasture  cattle  in  it,  sell  some  trees  and  remove  an  old  hovel, 
these  facts  are  insufficient  to  eharge  a  subsequent  purchaser  with 
notice. 

V.  Titles  and  Instnunents  Under  Which  Possession  Is  Held* 

a.  Gontract  of  Pnrchase  or  Bond  for  Title.— The  possession  of  a 
purchaser  under  a  contract  of  purchase  or  under  a  bond  for  title  is 
constructive  notice  of  his  equities  in  the  premises  to  others  contract- 
ing with  reference  to  the  property,  and  charges  them  with  knowledge 
of  such  facts  as  a  reasonable  inquiry  would  disclose:  Scheur  v.  Kelly, 
121  Ala.  323,  26  South,  4;  Georgia  State  Bldg.  etc.  Assn.  v.  Faison, 
114  Oa.  655,  40  S.  E.  760;  D'Wolf  v.  Pratt,  42  IlL  198;  Earle  v.  Peter- 
son,  67  Ind.  503;  Govemeur  t.  Lynch,  2  Paige,  300;  Falls  of  Neuse 
Mfg.  Co.  V.  Hendricks,  106  N.  C.  485,  11  S.  E.  568;  Kerr  v.  Day,  14 
Pa.  St.  112,  53  Am.  Dec.  526;  Laroe  v.  Gaunt,  62  Tex.  481.  A  mort- 
gage executed  by  the  vendor  to  a  third  person  after  the  purchaser  has 
been  put  in  possession  under  his  contract  or  bond  is  subordinate  to 
the  purchaser's  prior  equity:  Doolittle  v.  Cook,  75  III.  354;  Van  BoalsA 
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▼.  Cotney,  113  Mich.  202,  71  N.  W.  491;  Jaeger  v.  Hardy,  48  Ohio  St, 
835,  27  N.  E.  863;  and  so  is  a  deed  or  conveyance:  Bnrr  v.  Tooiner» 
103  Ga.  159,  29  8.  E.  692;  White  v.  Patterson,  139  Pa.  St.  429,  21  AtL 
860.  Within  the  foregoing  rules,  the  possession  of  the  tenant  of  a 
purchaser  under  a  contract  of  purchase  or  a  bond  for  title  is  the  pos- 
session  of  his  landlord,  and  puts  a  subsequent  purchaser  of  the  prem- 
ises upon  inquiry:  Price  y.  Bell,  91  Ala.  180,  8  South.  565;  Clarke  ▼. 
Beck,  72  Qa.  127. 

Possession  under  a  parol  contract  of  purchase  is  constructive  notice 
of  the  possessor's  rights:  Chicago  etc.  B,  B.  Co.  ▼.  Boyd,  118  IlL  73,, 
7  N.  R  487;  Stillings  y.  Stillings,  67  N.  H.  584,  42  Atl.  271;  Cunning, 
ham  y.  Brown,  44  Wis.  72.  So  is  possession  under  an  unrecorded  eon- 
tract  of  purchase:  See  ''Unrecorded  Instruments,"  post. 

b.  Defeetiyely  BMcatad  Deed.— Possession  by  a  vendee  under  » 
deed  defectively  executed  puts  others  upon  inquiry  concerning  hia 
rights  in  the  premises  (Gilchrist  v.  Van  Dyke,  63  Yt.  75,  21  AtL  1099; 
Herren  v.  Strong,  62  Wis.  223,  22  N.  W.  408.  See,  too«  Edmondson  v. 
Orr,  20  Miss.  (12  Smedee  ft  M.)  541),  as  where  a  deed  is  attested  by 
only  one  witness  when  the  statute  requires  two:  Salvage  y.  Hay  dock,. 
68  N.  H.  484,  44  Atl.  696. 

c  Deed  Misdescrlbing  Land.— Possession  of  a  tract  of  land  taken 
by  a  grantee  under  a  deed  which  misdescribes  the  land  or  which  de- 
scribes land  other  than  that  which  was  intended  to  be  conveyed  i» 
notice  of  his  rights  in  the  property  to  those  who  may  subsequently 
deal  with  reference  thereto:  Lestrade  v.  Barth,  19  Cal.  660;  Lumbard 
y.  Abbey,  73  lU.  177;  White  v.  White,  105  HI.  813;  Warbritton  y^ 
Demorett,  129  Ind.  346,  27  N.  E.  730,  28  N.  £.  613.  See,  too.  Knight 
y.  Glasscock,  51  Ark.  390,  11  S.  W.  580;  Boss  v.  Purse,  17  Colo.  24,. 
28  Pac.  473;  Smith  y.  Schweigerer,  129  Ind.  863,  28  N.  E.  696. 

d.  Becorded  Deed.— One  cannot  be  deemed  an  innocent  purchaser 
without  notice,  where,  at  the  time  of  the  conveyance,  adverse  claim- 
ants under  a  recorded  title  are  in  actual  possession  of  the  property: 
Crews  v.  Burcham,  66  U.  S.  (1  Black)  352,  17  L.  ed.  91.  See,  too, 
Morrison  y.  Wilson,  13  CaL  494,  73  Am.  Dec.  593;  McGill  y.  McGill,. 
4  La.  Ann.  262.  However,  when  one  is  in  possession  of  certain  rights 
in  land  by  a  recorded  deed,  and  has  other  rights  under  an  unrecorded 
deed,  his  possession  is  generally  not  notice  of  a  elaim  or  title  beyond 
what  he  holds  by  the  deed  which  is  recorded:  Great  Falls  Co.  y.  Wor* 
ster,  15  N.  H.  412.  Inquiry  is  not  ordinarily  a  duty  when  the  appar- 
ent possession  is  consistent  with  the  record  title:  Smith  y.  Yale,  31 
Cal.  180,  89  Am.  Dec.  167.  Yet  the  mere  fact  that  a  person  in  posses- 
ion has  a  deed  upon  record  which  does  not  appear  to  be  from  anyone 
connected  with  the  title,  does  not  absolve  purchasers  from  mttki^g 
inquiries  as  to  the  nature  of  the  occupant's  claim.  And  if  they  pur- 
ehase  without  making  such  inquiry,  they  will  take  subject  to  an  un<^ 
recorded  deed  which  the  occupant  holds  from  the  true  owner:  Bank 
ndocino  v.  Baker,  82  CaL  114,  22  Pac.  1037,  6  L.  B.  A.  833. 
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0.   Utareeozded  Instnunents^ — ^Possession  of  land  under  an  unre* 

eorded  eontraet  of  purchase  or  title  bond  is  eonstruetive  notice  to  all 

persons  of  the  rights  of  the  possessor:  Moss  v.  Atkinson,  44  Gal.  3; 

iMkgv.  Kerrigan,  15  Ky.  Law  Eep.  65,  21  8.  W.  99;  Corey  v.  Bmalley, 

106  Hieh.  257,  53  Am.  St.  Bep.  474,  64  N.  W.  13;  Strickland  y.  Kirk^ 

51  Miss.  795;  First  Nat.  Bank  v.  Chaf  ee,  98  Wis.  42,  73  N.  W.  318. 

lad  possession  by  a  purchaser  under  an  unrecorded  deed  puts  subse* 

^nesi  porchasers  and  others  upon  inquiry  as  to  the  occupant's  rights: 

MeCasUe  y.  Amarine,  12  Ala.  17;  Butler  y.  Thweatt,  119  Ala.  325,  24 

Sosth,  545;  Hunter  ▼.  Watson,  12  CaL  363,  73  Am.  Dec.  543;  Aikins 

V.  Paul,  67  Ga.  97;  Warren  y.  Bichmond,  53  lU.  52;  Higgins  y.  White^ 

118  m.  619,  8  N.  E.  808;  Hammel  y.  Deyinney,  39  Mich.  522;  Perkins 

y.  Swank,  43  Hiss.  349;  Taylor  y.  Lowenstein,  50  Miss.  278;  Munsion 

y.  Beid,  46  Hun,  399;  Hart  y.  Farmers'  Bank,  33  Vt.  252;  Weekly  y. 

Hardcsty,  48  W.  Va.  39,  35  S.  E.  880;  Landes  y.  Brant,  51  U.  S.  (10 

How.)  348, 13  L.  ed.  449;  Lea  y.  Polk  County  Copper  Co.,  62  U.  8.  (21 

How.)  493,  16  L.  ed.  203.    It  seems  to  be  generally  considered  that 

possession  under  an  unrecorded  deed  or  contract  of  purchase  is  equiv- 

aleat  to  registration  of  the  deed  or  contract,  and  affords  the  same 

protection:  McCaskle  y.  Amarine,  12  Ala.  17;  Higgins  y.  White,  118 

HL  619,  8  N.  E.  808;  Joiner  y.  Duncan,  174  HI.  252,  61  N.  E.  323; 

Hehn  y.  Kaddatz,  107  HI.  App.  413;  Stoyali  y.  Judah,  74  Miss.  747,  21 

Booth.  614;  MuUins  y.  Butte  Hardware  Co.,  25  Mont.  525,  87  Am.  St. 

Bep.  430,  65  Pac.  1004;  Welsh  y.  Schoen,  13  N.  Y.  Supp.  71,  59  Hun, 

856;  Watkins  y.  Edwards,  23  Tex.  443;  Noyes  y.  Hall,  97  U.  S.  34, 

24  Ll  ed.  909.    But  under  the  recording  acts  of  some  of  the  states  an 

oarecorded  deed  seems  good  only  against  those  with  actual  notice 

tkereof,  and  actual  notice  is  not  inferable  from  the  possession  of  the 

property  by  the  grantee  in  such  deed:  Hanly  y.  Morse,  32  Me.  287; 

Heal  y.  Gordon,  55  Me.  482;  Pemroy  y.  Steyens,  52  Mass.  (11  Met.) 

M4;  Mara  v.  Pierce,  75  Mass.  (9  Gray)  306;  Dooley  y.  Wolcott,  86 

ICaas.  (4  Allen)  406;  Beatie  y.  Butler,  21  Mo.  313,  64  Am.  Dec.  234. 

Hal  aee  Drey  y.  Doyle,  99  Mo.  459,  12  S.  W.  287.    Indeed,  it  seems  in 

Horth  Carolina  that  no  notice,  howeyer  full  or  formal,  will  supply  the 

want  of  registration:  Collins  y.  Dayis,  132  N.  C.  106,  43  S.  E.  579. 

866^  a]8o,  Peery  y.  EUiott,  101  Ya.  709,  44  8.  E.  919. 

VI.    BenoM  in  Possessioa. 

••  Mur  Onntor.^There  are  a  number  of  authorities  holding  that 
tke  poflseaaion  of  a  grantor,  after  the  execution  of  a  deed  to  the 
pwiises,  Ib  eonstruetiye  notice  to  subsequent  purchasers,  «ncum- 
teaesn^  and  ereditors  of  any  right,  title,  or  interest  which  he  claims 
tkonin.  According  to  these  authorities,  the  continued  possession  of 
a  graaior  after  his  cony^ance  of  the  property,  seems  to  be  quite  as 
eflflaeioua  as  notice  of  his  claims  as  is  the  possession  of  a  stranger  to 
fks  record  title:  Pell  y.  McElroy,  86  Cal.  268;  Illinois  Cent.  B.  B.  Co. 
y.  MeCnUough,  59  111.  166;  Bonan  y.  Bluhm,  173  Dl.  277,  50  K  ~ 
694;  MeLaughHn  y.  Shepherd,  32  Me.  143,  52  Am.  Dec.  646;  Qx 
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State  Bank,  50  Minn.  234,  36  Am.  St.  Bep.  640,  52  N.  W.  651;  Hansen 
V.  Berthelsen,  19  Neb.  433,  27  N.  W.  423;  Smith  v.  Myers,  56  Xeb.  503, 
76  N.  W.  1084. 

On  the  other  hand,  the  authorities  are  numerous  to  the  effect  that 
possession  by  a  grantor  after  a  full  conveyance  of  the  property  is  not 
constructive  notice  to  subsequent  purchasers  and  encumbrancers  of 
any  rights  reserved  in  the  land  by  him  or  of  any  secret  equities  in 
his  favor.  Such  possession,  if  not  long  continued,  is  presumed  to  be 
by  the  sufferance  of  the  purchaser.  This  doctrine  is  recognized  in 
the  principal  case,  ante,  p.  329.  It  is  also  recognized  and  applied  in 
Malette  v.  Wright,  120  Ga.  735,  48  S.  E.  229;  Crassen  v.  Swoveland, 
22  Ind.  427;  Koon  v.  Tramel,  71  Iowa,  132,  32  N.  W.  243;  May  v.  Stur- 
divant,  75  Iowa,  116,  9  Am.  St.  Rep.  463,  32  N.  W.  221;  Dodge  v. 
Davis,  85  Iowa,  77,  52  N.  W.  2;  Hoffman  v.  Gosnell,  75  Md.  597,  24 
Atl.  28;  Bloomer  v.  Henderson,  8  Mich.  395,  77  Am.  Dec.  453;  Abbott 
v.  Gregory,  39  Mich.  68 ;  Brophy  Min.  Co.  v.  Brophy  and  Dale  etc.  Min. 
Co.,  15  Nev.  101;  Bingham  v.  Kirkland,  34  N.  J.  Eq.  229;  Van  Keuren 
v.  Central  E.  R.  Co.,  38  N.  J.  L.  165;  Exon  v.  Dancke,  24  Or.  110,  32 
Pac.  1045;  Stiffler  v.  Retzlaff  (Pa.  St.),  11  Atl.  876;  Curry  v.  Williams 
(Tenn.),  38  S.  W.  278;  Eylar  v.  Eylar,  60  Tex.  315;  Watkins  v.  Sproull, 
8  Tex.  Civ.  App.  427,  28  S.  W.  356;  Jinks  v.  Moppin  (Tex.  Civ.  App.), 
80  S.  W.  390. 

''The  great  weight  of  authority,''  to  quote  from  Hockman  v. 
Thuma,  68  Kan.  519,  75  Pac.  486,  ''sustains  the  rule,  that  where  a 
vendor  of  real  estate  remain^i  ixi  possession  after  he  has  conveyed  the 
property,  he  will  not  be  allowed  to  assert  secret  equities  in  his  favor 
respecting  the  land,  for  by  his  deed  he  has  declared  to  the  world  that 

he  has  no  right  to  possession A  purchaser  from  the  grantee  of 

the  party  in  possession  need  not  inquire  whether  such  party  has  re- 
served any  interest  in  the  land  conveyed.  So  far  as  the  purchaser  is 
concerned,  the  actual  occupant's  deed  is  conclusive  upon  that  point. 
The  object  of  the  law  in  holding  possession  constructive  notice  is  to 
protect  the  possessor  from  the  acts  of  others  who  do  not  derive  their 
title  from  him,  not  to  protect  him  against  his  own  acts,  nor  to  protect 
him  against  his  own  deed.  Therefore,  where  a  grantor  executes  and 
delivers  a  deed  of  conveyance  to  go  upon  record,  he  says  to  the  world: 
'Though  I  am  yet  in  the  possession  of  the  premises  conveyed,  it  ia 
for  a  temporary  purpose,  without  claim  of  right,  and  merely  as  a 
tenant  at  sufferance  of  my  grantee.'  " 

The  foregoing  doctrine  applies  to  a  judgment  debtor  remaining  in 
possession  of  land  after  an  execution  sale  thereof:  Cook  v.  Travis,  20 
N.  Y.  400.  But  in  Illinois,  where  the  continued  possession  of  a  grantor 
is  regarded  as  sufficient  to  put  persons  dealing  with  reference  to  the 
land  on  inquiry,  it  is  held  that  the  continuance  of  a  debtor  in  pos- 
session after  an  irregular  and  unfair  judicial  sale  for  a  grossly  inade- 
quate price,  is  constructive  notice  to  grantees  of  the  purchaser  of  the 
defecto  in  the  sale:  Parker  v.  Shannon,  137  111.  376,  27  N.  £.  525. 
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And  where  a  grantor  remains  in  possession  after  a  conveyance  has 
been  proeored  from  him  by  fraud  or  duress,  it  would  seem  that  such 
poflKsaion  is  not  constructive  notice  of  his  equity  arising  out  of  such 
fraud  or  duress  to  a  purchaser  or  mortgagee  of  the  grantee:  Hafter 
T.  Strange,  65  Miss.  323,  7  Am.  St.  Bep.  659,  3  South.  190;  Hickman  v. 
Hoil^nan,  11  Tex.  Civ.  App.  605,  33  S.  W.  257;  Summers  v.  Sheem  (Tex. 
Civ.  App.),  37  8.  W.  246;  Matesky  v.  Feldman,  75  Wis.  103,  43  N.  W. 
733,    See,  too,  Stevenson  v.  Campbell,  185  111.  527,  57  N.  E.  414.    A 
contraiy  view  is  taken  in  Griffin  v.  Haskins,  22  111.  App.  264;  Bea  v. 
Croasman,  95  Dl.  App.  70;  Kahre  v.  Bundle,  38  Neb.  315,  56  N.  W.  888. 
If  the  possession  of  a  grantor,  after  making  a  conveyance,  is  long 
continued,  it  may  be  more  reasonable  to  refer  it  to  his  right  to  occu- 
pancy rather  than  to  the  sufferance  of  the  grantee.    Possession,  there- 
fore, for  an  unreasonable  period  after  a  conveyance  may  well  be  suffi- 
cient to  put  persons  upon  inquiry  as  to  the  occupant's  rights.     Thus, 
it  is  said  that  where  agricultural  lands  are  sold  during  a  crop  season, 
it  is  unreasonable  to  presume  that  the  grantee  will  permit  the  grantor 
to  hold  by  sufferance  after  the  time  when  land  is  usually  entered  upon 
for  the  purpose  of  next  year's  cultivation.     Possession  after  that  time 
cannot  be  explained  upon  the  presumption  of  sufferance:  Turman  v. 
Bell,  54  Ark.  35,  26  Am.  St.  Bep.  35,  15  S.  W.  886.     See,  too,  Farns- 
worth  V.  ChUds,  4  Mass.  637,  3  Am.  Dec.  249. 

And  the  possession  of  land  by  the  original  grantor  at  the  time  of 
its  conveyance  by  one  not  the  immediate  grantee  of  such  original 
gnntor  is  not  constructive  notice  to  the  purchaser  of  any  equitable 
title  or  claim  of  the  original  grantor:  Lamoreaux  v.  Meyers^  68  Wis. 
24,  31  N.  W.  331. 

b.  Prior  Orsmtee. — Where  a  vendee  of  land  goes  into  possession 
under  a  deed  or  contract  of  sale,  his  possession  is  constructive  notice 
of  his  rights  to  subsequent  purchasers  and  encumbrancers.  If,  there- 
after, his  grantor  conveys,  agrees  to  convey,  or  mortgages  the  prop- 
erty, the  grantee  or  the  mortgagee,  as  the  case  may  be,  is  chargeable 
with  notice  of  the  prior  vendee's  rights,  and  the  prior  vendee  is  en- 
titled to  protection  against  the  subsequent  grantee  or  mortgagee. 
Cases  of  this  kind  are  numerous;  and  they  generally  arise  where  the 
grantor  has  failed  to  fully  execute  the  contract  of  sale  to  the  first 
purchaser,  or,  if  he  has  executed  it,  the  instrument  has  not  been  placed 
on  record:  Sawyers  v.  Baker,  66  Ala.  292;  Watson  v.  Maneill,  76  Ala. 
600;  Beat  tie  v.  Crewdson,  124  Cal.  577,  57  Pac.  463;  Cabeen  v.  Breck- 
enridge,  48  HI.  91;  Lipp  v.  Hunt,  25  Neb.  91,  41  N.  W.  143;  Izard  v. 
Kimmel,  26  Neb.  51,  41  N.  W.  1068;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac.  296;  Boberts  v.  Decker,  120  Wis.  102,  97  N.  W.  519;  Hobach 
V.  Porter,  154  U.  S.  549,  14  Sup.  Ct.  Bep.  1160,  18  L.  ed.  30;  Kirby  v. 
Tallmadge,  160  IT.  8.  379,  384,  16  Sup.  Ct.  Bep.  349,  40  L.  ed.  463. 

c  Grantee  in  Quitclaim  Deed.— If  land  is  in  possession  of  one 
holding  under  an  unrecorded  deed,  a  subsequent  grantee  in  a  quit- 
#1^1111  deed  is  chargeable  with  notice  of  the  occupant's  title,  and  is  nc 
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a  bona  fide  purchaser:  Wolf  v.  Zabel,  44  Minn.  90,  46  N.  W.  81;  Jone» 
T.  Brenizer,  70  Minn.  525,  73  N.  W.  255;  Hoyt  v.  Schuyler,  19  Nob. 
662,  28  N.  W.  306.  See,  too,  Knapp  y.  Bailey,  79  Me.  195,  1  Am.  St. 
Bep.  295,  9  AtL  122. 

d*    Tttiaot  In  CominoiL—While  the  law  ia  not  entirely  clear  on  tkiv 
queeti(»i,  the  better  rule  seems  to  be,  that  the  actual  occupancy  of 
one  coparcener  or  tenant  in  common  is  the  rightful  possession  of  afl^ 
and  if  a  title  under  which  they  might  hold  is  of  record  and  is  e<Mi- 
sistent  with  the  occupancy,  the  possession  must  be  referred  to  tko 
record,  and  will  not  be  constructive  notice  of  any  other  title,  sneli  as 
an  unrecorded  deed  from  a  co-owner:  May  ▼.  Sturdivant,  76  Iowa,  116, 
9  Am.  St.  Bep.  463,  39  N.  W.  221;  Dutton  T.  McBeynolds,  31  Minn.  66, 
16  N.  W.  468;  Mullins  y.  Butte  Hardware  Co.,  25  Mont.  525,  87  Am. 
St.  Bep.  430,  65  Pac.  1004;  Martin  y.  Thomas  (W.  Ya.},  49  S.  £.  IIB. 
Some  authorities  take  the  yiew,  however,  that  where  a  tenant  in  com- 
mon who  is  in  possession  purchases  the  interest  of  his  cotenant,  but 
does  not  record  the  deed,  his  possession  puts  subsequent  purchasers 
and  creditors  upon  inquiry:  Farmers'  Nat.  Bank  v.  Sperling,  113  HI. 
273;  CoUum  v.  Sanger  (Tex.),  82  S.  W.  459.    What  has  been  said  in  a 
prior  part  of  this  note  under  "Possession  Consistent  with  Becord"  and 
'' Possession  after  Change  in  Occupant's  Title,"  should  be  read  in  this 
connection.    See,  also,  Storthz  v.  Chaplin,  71  Ark.  31,  70  S.  W.  465; 
Kirkham  v.  Moore,  30  Ind.  App.  549,  65  N.  K  1042;  Allday  y.  Whit- 
aker,  66  Tex.  669, 1  S.  W.  794. 

In  Wilcox  V.  Leominster  Nat.  Bank,  43  Minn.  541,  19  Am.  St.  Bep. 
259,  45  N.  W.  1136,  it  is  held  that  mere  possession  of  a  tenant  in  com- 
mon is  notice  of  his  own  title  only,  and  is  not  notice  of  a  change  of 
title  on  the  part  of  his  cotenant.  He  is  presumed  to  be  in  of  his  own 
right,  by  virtue  of  his  own  title,  and  not  under  his  cotenant 'a  title. 

e.  Tenant  or  Xiossee. 

1.  Notice  of  Tenant's  Bights.— Persons  dealing  with  reference  to 
land  in  the  possession  of  a  tenant  or  lessee  are  bound,  as  a  rule,  tO' 
take  notice  of  the  rights  and  claims  of  the  lessee  or  tenant:  Williams 
y.  Brown,  14  111.  200;  Leebrick  v.  Stable,  68  Iowa,  515,  27  N.  W.  490; 
McEee  v.  Wilcox,  11  Mich.  358,  83  Am.  Dec.  743;  McCall  y.  Yard,  U 
N.  J.  Eq.  58;  Howell  v.  Denton  (Tex.  Civ.  App.),  68  S.  W.  1002;  Pery 
y.  Pf eiffer,  18  Wis.  510.  Thus,  a  purchaser  of  premises  in  the  posses- 
sion of  a  tenant  under  an  unrecorded  lease  is  not  an  innocent  pur- 
chaser: Scheerer  v.  Cuddy,  85  Cal.  270,  24  Pac.  713.  Compare  Tanpia 
V.  Peabody,  162  Mass.  473,  39  N.  E.  280,  and  see  "Unrecorded  Instni- 
ments,"  ante. 

Not  only  is  the  possession  of  a  tenant  or  lessee  constructive  notice 
of  all  his  rights  growing  out  of  the  tenancy  or  the  lease  itself,  but  hif 
possession,  according  to  many  authorities,  is  also  notice  of  all  inter- 
ests and  equities  acquired  by  collateral  or  subsequent  agreemeati^ 
including  a  contract  for  the  purchase  of  the  premises:  See  "Posses- 
sion after  Change  in  Occupant's  Title,"  ante;  Bussell  y.  Moore,  W 
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ISI7.  {%  Met.)  436;  Havens  v.  BlisSy  26  N.  J.  Eq.  363;  Anderson  ▼• 
firinaer,  129  Pa.  8t.  «76,  11  Ail.  809,  18  AtL  520,  6  L.  B.  A.  205.    Ae- 
eordxBg  to  other  authorities,  however,  the  poinession  of  a  tenant  is 
not  eoBstmetive  notice  of  a  right  he  claims  independently  of  his  lease; 
■and  there  is,  it  mnst  be  confessed,  much  reason  in  such  a  rale:  Bed 
K^er  YaUey  Land  etc.  Go.  v.  Smith,  7  N.  Dak.  236,  74  N.  W.  194; 
Smith  ▼.  Miller,  68  Tex.  72;  Brown  v.  Boland,  11  Tex.  Civ.  App.  648, 
33  8.  W.  273.    ''Upon  authority,  and  principle  as  well,  it  must  be 
^eldy"  to  quote  from  Schneider  v.  Mahl,  82  N.  Y.  Supp.  27,  84  App. 
Drr.  1,  "that  a  purchaser  of  real  property,  occupied  by  persons  sus- 
tmining  only  the  relation  of  tenants  to  the  owner,  may  assume  that 
possession  is  the  possession  of  the  owner,  and  such  purchaser 
not  chargeable  with  knowledge  of  any  secret  agreement  which 
ty  have  been  made  between  such  owner  and  such  tenant  or  ten- 
its  affecting  the  title  to  the  property,  and  which  is  wholly  independ- 
ent of  and  outside  of  the  agreement  or  contract  establishing  such  re- 
lation, and  in  no  manner  involved  by  the  terms  or  conditions  of  the 
lesse  or  agreements  of  occupancy. '^ 

The  possession  of  a  tenant  after  the  expiration  of  the  term  is  not 
'Only  notice  of  all  his  rights  and  equities  growing  out  of  the  original 
lesse,  but  also  of  such  additional  or  different  rights  and  equities  as 
he  acquires  under  a  subsequent  agreement:  Allen  v.  Gates,  73  Yt. 
222,  50  AtL  1092,  citing  2  Pomeroy's  Equity  Jurisprudence,  sec.  625; 
Cunningham  v.  Pattee,  99  Mass.  248. 

S.  Notice  of  Landlord's  Bights.— In  England,  the  fact  that  a  ten- 
ant is  in  occupation  is  notice  of  his  own  rights,  but  is  not  notice  of 
the  rights  of  those  through  whom  he  claims:  Hunt  v.  Luck  (1901),  L. 
B.  1  Gh.  Div.  45.  And  Justice  Story  appears  to  have  entertained  this 
view  of  the  law:  Flagg  v.  Mann,  2  Sum.  486,  Fed.  Cas.  No.  4847.  See, 
too,  Beatie  v.  Butler,  21  Mo.  313,  64  Am.  Dec.  234.  But  the  general 
role  has  been  recognized  in  a  multitude  of  decisions,  that  the  posses- 
sion of  premises  by  a  tenant  is  constructive  notice  of  the  landlord's 
ri^ts  and  equities  therein  as  well  as  notice  of  the  tenant 's  rights  and 
equities.  Possession,  to  be  operative  as  constructive  notice,  may  be 
in  person,  or  through  a  tenant:  Dutton  v.  Warschaur,  21  Cal.  609,  82 
Am.  Dec  765;  Peasley  v.  McFadden,  68  Cal.  611,  10  Pac.  179;  Craw- 
ford V.  Chicago  etc.  B.  B.  Co.,  112  UL  314;  Mallett  v.  Kaehler,  141  IlL 
70,  80  N.  £.  549;  Bowman  v.  Anderson,  82  Iowa,  210,  31  Am.  St.  Bep. 
473,  47  N.  W.  1087;  Townsend  v.  Blanchard,  117  Iowa,  36,  90  N.  W. 
4I»19;  Deetjen  v.  Bichter,  33  Kan.  410,  6  Pac.  595;  Hanly  v.  Morse,  32 
He.  287;  Wilkins  v.  Bevier,  43  Minn.  213,  19  Am.  St.  Bep.  238,  45 
K.  W.  157;  Thompson  v.  Borg,  90  Minn.  209,  95  N.  W.  896;  Levy  v« 
Holherg,  67  Miss.  526,  7  South.  431;  Wanner  v.  Sisson,  29  N.  J.  £q.  141; 

PsreeU  v.  Enright,  31  N.  J.  Eq.  74;  Bank  of  Orleans  v.  Flagg,  3  Barb. 

€h.  316;  Edwards  v.  Thompson,  71  N.  C.  177;  Bandall  v.  Lingwall,  43 

Or.  383,  73  Pae.  1;  Wright  v.  Wood,  23  Pa.  St.  120;  Mainwarring  T. 

Templeman,  51  Tex.  205;  League  v.  Snyder,  5  Tex.  Civ.  App.  13,  23« 
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a  W.  B25;  AIHmh  t.  Pitkin,  11  TeJt.  Civ.  App.  655,  33  8.  W.  293;  C 
lum  V.  Sanger  (Tex.),  82  8.  W.  459;  United  States  t.  SUney,  21  Fi 
S94.  Foi  example,  where  a  parcbaaer  of  land  reeeirea  no  de«d,  ) 
plaeea  a  tenant  in  poMsasion,  the  grantee  in  a  snbsequent  qnitela 
deed  is  cbargeable  with  notice  of  the  purcbaaer's  equities:  O'Neill 
Wilcox,  115  Iowa,  15,  87  N.  W.  742. 

The  posaeSBion  of  a  tenant  under  a  written  leaae,  before  the  cc 
jnencemeat  of  hia  term,  ie  constructive  notice  of  the  landlord's  tit 
Haworth  v.  Taylor,  108  111.  275.  And  the  poaseaaiou  of  a  leasee  af 
the  expiration  of  the  lease  is  notice  of  fais  lessor's  title:  Mattfeld 
Huntington,  17  Tei.  Civ.  App.  716,  43  8.  W.  53. 

The  possession  of  part  of  a  tract  by  a  lessee  is  eoDstmctive  not 
of  bis  lessor's  title  to  the  entire  tract:  Mattfeld  v.  Huntington, 
Ter.  Civ.  App.  710,  43  B.  W.  53. 

Where  land  in  the  posieaaion  of  a  tenant  is  conveyed,  the  eontini 
posaeaaion  of  the  tenant,  as  tenant  of  the  grantee,  is  not  regarded, 
some  authorities,  as  conatructive  notice  of  the  unrecorded  deed:  Hi 
V.  Faulk,  S5  Ala.  ISS,  4  Bonth.  SS5i  QrilEn  v.  Hall,  111  Ala.  601, 
South.  485:  Wahrenberger  v.  Waid,  8  Colo.  App.  200,  45  Pae.  5: 
Stockton  T.  National  Bank  (Fla.),  34  South.  897;  Veade  v.  Park 
23  Me.  170;  Loughridge  t.  Bowland,  52  Miss.  540.  Other  anthoriti 
however,  seem  to  take  a  contrary  view  of  the  law:  Collins  v.  Moc 
115  Oa.  327,  41  8.  E.  609;  Hannan  v.  Seidentopf,  113  Iowa,  639, 
N.  W.  44;  DuS  t.  McDonough,  155  Pa.  St.  10,  2S  Atl.  608;  Watk 
▼.  Edwards,  23  Tex.  443. 

f.  Life  Tenant. — The  possession  of  a  tenant  for  life  does  not, 
eording  to  Wallace  v.  Jones,  93  Qa.  41S,  21  8.  E.  89,  operate  as  not 
to  a  purchaser  of  the  estate  in  remainder  of  any  defect  in  the  ti 
of  his  immediate  vendor  to  the  Temainder  interest,  although  he  ni 
not  purchase  the  remainder  separately,  but  the  whole  fee,  his  veni 
having  a  conveyance  which  covers  in  the  same  deed  both  the  1 
estate  and  the  remainder. 

g.  Agent  of  Ovner.— Possession  may  be  through  a  repreaentat: 
of  the  owner:  See  "Tenant  or  Leasee,"  ante.  But  where  an  own 
sneh  as  a  grantee  in  an  unrecorded  deed,  has  an  agent  in  charge 
the  property  to  rent  it,  the  agent  having  a  key  to  the  honse,  but  i 
occupying  it,  this  does  not  amount  to  such  possession  as  will  ] 
subsequent  purchasers  on  inquiry:  Phoenix  Ins.  Co.  v,  Neal,  23  T 
,Civ.  App.  427,  50  S.  W.  Bl, 

b.  Husband  and  Wife.— Where  land  is  occupied  by  husband  i 
wife,  and  there  is  a  recorded  title  in  one  of  them,  such  joint  poaseas 
is  not  notice  of  an  unrecorded  title  in  tbe  other;  Kirby  v,  Tallmad 
160  TJ.  8.  379,  16  Sup.  Ct.  Bep.  349,  40  L.  ed.  463.  See,  too.  Mot 
v.  Jones,  9S  Ala.  443,  13  South.  782;  Schumacher  v.  Truman,  134  C 
430,  as  Pnc.  591;  Garrard  v.  Hull,  92  Ga.  787,  20  8.  E.  357;  Paulas 
"i  Inil.  34;  Atwood  v.  IScaras,  47  Mich.  72,  10  N.  W,  112j  Cl 
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T.  Wbitc,  7  Lang.  1;  Farmers'  etc.  Bank  v.  Wallace,  45  Ohio  St.  152^ 
12  KB.  439;  Townftend  v.  Little,  109  U.  S.  504,  3  Sup.  Ct.  Kep.  357,. 
27  L.  ed.  1012.  In  such  a  case,  a  purchaser  finding  title  in  one  would 
be  thrown  off  his  guard  in  respect  ts  the  title  of  the  other;  and  the 
general  rule  is  that  if  possession  is  consistent  with  the  record  title, 
it  is  not  notice  of  an  unrecorded  title.  But  where  land  is  used  for 
tie  purpose  of  a  home,  and  is  occupied  jointly  by  husband  and  wife, 
aelther  of  whom  has  title  of  record,  one  dealing  with  reference  to  the 
land  is  bound  to  make  inquiry  as  to  their  title:  Kirby  v.  Tallmadge, 
160  U.  S.  379,  16  Snp.  Ct.  Bep.  349,  40  L.  ed.  463. 

Besidenee  by  a  husband  and  wife  upon  land  which  she  claims  and 
in  which  he  claims  no  interest,  is,  according  to  Walker  v.  Neil,  117 
6a.  733,  45  S.  £.  387,  notice  of  whatever  claim  she  has  therein.  See^ 
too,  Humphrey  v.  Moore,  17  Iowa,  193. 

The  possession  by  a  husband  of  land  belonging  to  his  wife's  separate 
estate  is  referable  to  his  representative  capacity  of  trustee,  and  ia 
eoBstmctive  notice  of  her  title:  Branson  v.  Brooks,  68  Ala.  248.  And 
it  is  held  in  Fassett  y.  Smith,  23  N.  Y.  252,  that  a  husband's  posses- 
sion of  his  wife's  land  is  regarded  as  her  possession,  so  far  as  not  to 
pat  a  purchaser  upon  inquiry  concerning  the  rights  of  a  third  per> 
son  of  whom  the  husband,  in  order  to  cover  his  own  fraud,  took  a  lease^ 
unknown  to  the  purchaser. 

Where  a  husband  and  wife  separate  after  having  occupied  land 
as  a  homestead,  and  he  remains  in  possession  of  the  land,  the  recorda 
showing  a  deed  to  her,  a  grantee  of  the  wife  is  held,  in  Stevens 
▼.  Castel,  63  Mich.  Ill,  29  N.  W.  828,  to  be  put  on  inquiry  as  to  th& 
husband's  rights.  So  one  who  purchases  from  a  husband  who  ha& 
wparated  from  his  wife,  knowing  that  she  is  in  possession  claiming, 
the  premises  as  her  own,  is  not  an  innocent  purchaser:  Allen  v.. 
tfoore,  30  Colo.  307,  70  Pac  682. 

The  possession  of  her  property  by  a  married  woman  living  with 
her  husband,  has  the  same  effect  as  constructive  notice,  in  the  ab- 
ienee  of  a  recorded  title  in  her  husband  inconsistent  with  it,  that 
is  allowed  to  a  possession  by  her  husband  of  his  own  property:  Brown 
V.  Carey,  149  Pa.  St.  134,  23  Atl.  1103. 

L  Parent  and  Child.— Where  a  father  gives  or  conveys  land  to  hi» 
child,  or  agrees  to  do  so,  and  the  child  takes  possession,  his  posses- 
tics  is  constructive  notice  of  his  rights:  Michie  v.  EUair,  54  Mich. 
518,  20  N.  W.  564.  See,  also,  Sanf  ord  v.  Davis,  181  111.  570,  54  N.  E. 
W7;  Watters  v.  Connelly,  59  Iowa,  217,  13  N.  W.  82;  Halsa  v.  Halsa,, 
8  Uo.  303.  But  where  minor  children  reside  with  their  father,  wba 
is  in  possession  of  land  to  which  he  has  the  legal  title,  the  children 's 
residence  on  the  property  does  not  put  a  purchaser  from  the  father 
on  inquiry  as  to  their  secret  equities:  Goodwynne  v.  Bellerby,  116 
6a,  901,  43  S.  E.  275.  And  where  two  boys,  aged  twenty  and  twenty- 
two,  respectively,  reside  with  their  parents,  and  assist  their  father 
b  conducting  his  business,  but  exercise  no  control  or  dominion  ovc 
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the  prop«rt7,  a  mortgasee  !■  not  ehugAable  with  oottce  af 
-cUinu  nitdar  %  paiol  Agreemeat  with  their  father-  Adanu-Boot 
V.  Beid,  112  Fed.  lOe.  See,  alao,  Stone  t.  Cook,  79  lU.  424;  Ba 
T.  Golde,  88  Hon,  115,  34  N.  T.  Snpp.  58T. 

The  poasMsiott  of  a  farm  by  a  woman  claiming  oader  an 
-eorded  dead  from  her  bod  in  law,  who  was,  at  the  time  of  the 
▼ajance,  residing  on  the  farm,  and  who  eoatinoed  to  reaide  th 
After  laeh  data  the  same  aa  before,  exereiaing  authoritj  to 
•extent  OTer  the  farm  and  the  fanning,  and  with  whom  the  gi 
reaided  aa  a  member  e(  the  family,  is  not  ■afSoient  to  impart  i 
-of  title  nnder  h«r  deed,  even  thoogh  ehe  generally  managei 
bnainees  of  the  farm,  and  sold  the  produce,  it  not  appearing 
«be  exereiaed  ezelnriTe  control  ever  it:  Elliot  v.  Lane,  82  Iowa 
■SI  Am.  Bt.  Bep.  S04,  48  N.  W.  720.  Bat  where  a  woman,  who  i 
head  of  a  famil;^,  ocenpiea  a  hoose  to  which  ber  minor  aou,  who 
-with  her,  baa  tha  legal  title,  her  oeeupanej  puts  an  intending 
cbaaer  on  inquiry  aa  to  her  intersHts  in  the  property:  Wats 
JUarray,  64  Ark.  4W,  10  S.  W.  £93. 

J.  Widow  and  Heln.— Where  a  widow,  who  oeenpiea  a  boi 
-which  she  is  entitled  to  dower,  wbile  her  son,  the  sole  heir  at 
■occupies  the  rest  of  the  houae,  releases  her  dower  to  him  by  a 
j-eeorded  deed,  her  eootioued  occupation  thereafter  will  not  Ij 
notice  to  his  mortgagee,  of  a  title  in  her  to  the  part  of  the 
'Oeenpied  by  her,  acquired  by  an  unrecorded  deed  from  her  soi 
temporaneouB  with  her  release  of  dower:  Bankin  v.  Coar,  46 
Eq.  S66.  S2  Atl.  177,  11  L.  B.  A.  661.  Said  the  court:  "The 
rule  ie,  that  when  the  occupation  by  one  ie  not  ezclnsiTe,  b 
conDeetion  with  another,  with  respect  to  whom  there  ezists  a 
tiousbip  sufficient  to  account  for  the  situation,  and  the  circntnet 
do  not  suggest  an  inconsistent  claim,  then  such  a  posseaeion  wi 
give  notice  of  a  right  by  unrecorded  grant.  It  trill  be  neither 
notorious  nor  unequivocal.  Where  a  widow  contributed  a  pa 
the  purchase  money  of  a  farm,  and  her  brother,  who  contri 
the  remainder,  took  title  thereto  in  his  own  name  withoat  her  k 
edge,  it  has  been  held  that  the  fact  that  she  lived  on  the  farm 
him  did  not  give  notice  of  her  resulting  trust  to  a  purehaaer 
him:  Harris  v.  Mclntyre,  118  111.  275,  8  N.  E.  182." 

The  possession  of  premises  by  an  heir  pnte  a  mortgagee  on  in 
Ki  to  the  heWe  rights,  although  the  mortgagor  has  a  complete 
title:  Knmires  v.  ^niith,  94  Tex.  184,  59  B.  W.  £58.  And  tbt 
Bpsaion  of  tlii^  tieir^  of  a  leaaeo,  where  they  hold  over  after  the  e: 
tion  of  the  lease,  is  constructive  notice  to  purchasers  of  the 
of  llio  leasiir:  lUinllngton  V.  Mattficld  (Tei.  Civ.  App.),  55  S.  W 

k.    Parties    to    Judicial  Fioceedings.— Where   a   person    ela 

-under  a  nhpriff's  ileed  is  in  possession  of  land,  one  who  pnrcha 

from  a.  pernon   mil   in  possession  is  affected  with  notice  of  the 

■f   nceiipaiit:   Smith  V.  Olson,  23  Tei.  Civ,  App,  458,  56  f 

Bo,  wlicre  a   purchaser  at  foreclosnre  proceedings  is  in  p 
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of  the  property,  a  grantee  of  an  adyeree  claimant  is  not  a  bona 
U»  pmkaan:  Banks  ▼.  Allen,  127  Mieh.  80,  86  N.  W.  383. 

Where  property  is  sold  upon  a  judgment  against  a  person  having 
^mtj  t  Baked  legal  title,  when  the  person  holding  the  equitable  title 
if  ii  pnsnession,  saeh  possession  is  notice  to  the  purchaser:  Glidwell 
V.  Spsagk,  26  Ind.  319.  See,  too,  Parker  v.  Shannon,  137  HI.  376, 
27  N.  E#  525. 

The  continued  poasession  of  premises  ''by  one  whose  title  has  been 
dsfMted  by  a  judicial  decree  is  presumed  to  be  in  subordination  to 
the  rights  of  the  party  in  whose  favor  the  decree  was  rendered,  and 
ia  not  censtructive  notice  of  any  rights  or  claims  of  the  possessor 
adrose  to  the  decree":  Harms  v.  Coryell,  177  HI.  496,  63  N.  E.  87. 
See,  also,  Hintrager  v.  Smith,  89  Iowa,  270,  56  N.  W.  456;  Dawson  v* 
Banhary  Bank,  15  Mich.  489. 

VH.  Persons  Ohargeable  witb  Kotice. 
1.  In  OeneraL — Where  a  person  is  in  possession  of  land,  all  other 
pertODB  dealing  or  contracting  with  reference  to  the  land  are  put 
apon  inquiry  aa  to  the  occupant 'ti  rights.  Or,  as  is  often  said,  the 
poBseasion  of  land  is  notice  to  all  the  world  of  the  title  or  right  of 
the  occupant:  Tato  t.  Pensaeola  Gulf  etc  Co.,  37  Fla.  439,  53  Am. 
8t  Bep.  251,  20  South.  542;  Baldwin  v.  Sherwood,  117  Ga.  827,  45 
8.  £.  216;  Gray  ▼.  Zellmer,  66  Kan.  514,  72  Pac.  228;  Bolton  v.  Boe- 
hack,  77  Miss.  710,  27  South.  630;  Prickett  y.  Muck,  74  Wis.  199, 
42  N.  W.  256. 

h.  PnrchaMra. — But  the  doctrine  of  constructive  notice  finds  its 
aiost  frequent  application,  perhaps,  to  purchasers;  and  the  general 
role  is  unquestioned,  that  he  who  purchases  real  estate  when  a  third 
penoa  is  in  possession  is  put  upon  inquiry  as  to  the  occupant's 
rights,  and  chargeable  with  notiee  of  all  facts  which  a  reasonable 
UTestigatioB  would  disclose.  If,  in  such  a  case,  he  buys  without 
■aking  an  inquiry  ooneerning  the  rights  or  title  of  the  occupant, 
he  eaanot,  generally  speaking,  be  regarded  as  a  bona  fide  purchaser: 
Brewer  y.  Brewer,  19  Ala.  481;  PhiUips  ▼.  Costley,  40  Ala.  486; 
Atkiasoa  v.  Ward,  47  Ark.  533,  2  8.  W.  77;  Kendall  v.  Davis,  55 
Ark.  318,  18  &  W.  185;  Wyatt  v.  dam,  23  Ga.  201,  68  Am.  Dec. 
^18;  Franklin  v.  Newsom,  53  Ga.  580;  Morrison  v.  Kelly,  22  HI.  610, 
74  Am.  Dee.  109;  Bartling  v.  Brasuhn,  102  HI.  441;  Johnston  v. 
Qlancy,  4  Blackf.  94,  28  Am.  Dec.  45;  Barnes  v.  Union  School  Dist., 
91  lad.  301;  Moore  v.  Pierson,  6  Iowa,  279,  71  Am.  Dec.  409;  Lara- 
vay  V.  lATue,  63  Iowa,  407,  19  N.  W.  342;  Knox  v.  Thompson,  11 
Hf.  (1  lAtt.)  950,  IS  Abl  Dee.  246;  Bryant  v.  Main,  25  Ky.  Law 
Bep.  1242,  77  S.  W.  680;  McLaughlin  v.  Shepherd,  32  Me.  143,  52 
Am.  Dec.  646;  Baynard  v.  Norris,  5  Gill,  468,  46  Am.  Dec  647; 
Boflsell  V.  Sweezey,  22  Mich.  235;  Matteson  v.  Vaughn,  38  Mich.  373; 
Oroff  y.  Bamsey,  19  Minn«  44;  Siebert  v.  Bosser,  24  Minn.  155; 
Jones  V.  Loggins,  37  Miss.  546;  Martin  v.  Jones,  72  Mo.  23;  Pleasant* 
Am.  81.  Bep.,  YoL  104— S8 
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y.  Blodgett,  39  Neb.  741,  42  Am.  St.  Eep.  624,  58  N.  W.  42S; 
duck  T.  WUmarth,  5  N.  H.  181,  SO  Am,  Dec.  570;  Haveiu  t. 
26  N.  J.  Eq.  363;  Brice  t.  Briee,  6  Barb.  533;  JofanBon  v.  Hi 
88  N.  C.  388;  Staton  t.  Davenport,  95  N.  C.  11;  Keller  ^-  Star 
13  Ohio,  408;  McKinzie  t.  Perrill,  15  Ohio  St.  162;  Bowe  v.  1 
105  Pi.  St.  543;  Oraham  v.  Nesmith,  S4  S.  C.  285;  Mnlliu  v. 
berly,  CO  Tex.  457;  Orr  v.  Claik,  62  Vt.  136,  19  Atl.  929;  £aw 
Bntler,  71  Vt.  271,  44  Atl.  355;  Cbapman  t.  Chapman,  SI  Va 
60  Am.  St.  Bep.  846,  21  3.  G.  813;  Peteraon  t.  Philadelphia  Ufg 
83  Waih.  464,  74  Pae.  685;  Lowthei  Oil  Co.  v.  Uillsr-Sibler  Oi 
63  W.  Ta.  501,  97  Am.  St.  Bep.  1027,  44  S.  E.  433;  Stewart  v, 
Sweeuej',  14  Wis.  468;  Van  Qnnden  v.  Tirginia  Coal  etc.  Co.,  5S 
838,  3  C.  C.  A.  294. 

C.  Moitsagma.— And  poMesBion  of  land  by  a  tblrd  penon  i 
time  a  mortgage  ia  placed  thereon  pata  the  mortgagee  ou  Ie 
aa  to  the  oeoapant'a  rights;  and  the  mortgage  lien  is  junior  ani 
ordinate  to  the  title  of  the  oeenpant:  See  the  principal  case, 
p.  326;  Anthe  v.  Heide,  85  Ala.  236,  4  South.  380;  Bejnolds  t. 
105  Ala.  446,  17  South.  Q5;  JonerB  v.  Phelps,  33  Ark.  465;  H« 
T.  Levy,  55  Cal.  117;  Linder  v.  Whitehead,  116  Qa.  206,  42  S.  E 
Weiserberger  t,  Wisner,  65  Mich.  246,  21  N.  W.  331. 


BUEHNER  T.  CREAMERY  PACKAGE  MANTJFAC: 
ING  COMPANY. 
[124  Iowa,  446,  lOD  N.  W.  345.] 
EMPLOTER'S  LIABII.IT7— Ungnarded  Oogwbeds.— A 
ployer  doeB  not  furnish  a  reasonably  safe  place  to  work  when  he  ; 
nnguarded  cogwheels  under  h  table  at  which  an  employ^  work 
within  a  foot  from   where  he  stands,  it  being  practicable  to 
them,   and   the   eiigeneies   of   the  service   occaBionaily  reqnirin 
emptoy6  to  stoop  below  the  table  to  pick  ap  fallen  boards     (pi 
857.) 

EMPLOTEB'S  LIABUJTY-Insafflcient  Light.— An  ei 
will]  continues  to  work  in  a  place  after  it  becomes  insnffit 
li^lited,  without  complaint  on  his  part  or  promise  on  the  p 
^h•:  eiuployer  to  remedy  the  defect,  aasames  the  risk  of  the  si 
(p.  357.) 

EMPLOTEB'S  LIABIIJT7— Piomin  to  Bepalr.— Wbt 
employ^  complains  that  cogwheels  where  he  is  at  work  ahoi 
gutirded,  and  is  assured  that  they  will  be,  he  cannot  be  held, 
injured  two  days  later,  to  have  assumed,  as  a  matter  of  law,  tli 
roaultiog  from  leaving  them  unguarded,     (p.  357.) 

EMPLOTEB'S  LIABELITT— Ooncnrrent  Negllgence,- 
employ£  would  not  have  been  injured  had  not  cogwheels  ne 
place  at  work  been  negligently  left  unguarded,  it  is  immater 
far  as  concerns  the  employer's  liability,  whether  there  was  a 
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eoBenrrent  eanse  of  the  injury,  guch  as  the  negligence  of  a  eoemploy^ 
(p.  358.) 

EMPLOTEB'8  UABILITY— Contributory  Negligence.— Where 
IB  empIoj§  throws  his  hand  into  revolving  cogwheels,  the  danger 
•f  which  would  have  been  apparent  had  he  not  been  distracted  hy 
nrronndiBg  conditions,  it  is  for  the  jury  to  say  whether  the  cireum- 
stances  were  calculated  to  throw  him  off  his  guard  and  excuse  him 
for  acting  as  be  did.     (p.  359.) 

APPEAL— Belay  in  Berving  Argument.— Where  the  time  for 
aoring  an  argument  on  appellee's  attorney  expires  Sunday,  but,  al- 
though mailed  in  time,  it  is  not  delivered  until  Monday  morning, 
this  will  not  support  a  motion  for  affirmance  when  there  has  beeik 
BO  unreasonable  neglect  and  no  real  prejudice,     (pp.  359,  360.) 

Ezra  A.  Maxwell^  for  the  appellant. 

Byan,  Ryan  &  Byan,  for  the  appellee. 

*^  McCLAIN,  J.  Plaintiff,  who  was  then  about  fifteen 
fears  of  age,  was  employed  by  defendant  in  taking  away  from. 
I  tongue  and  groover  machine  short  boards  which  had  beeiii 
tengued  and  grooved  by  the  machine,  to  be  fitted  together  into^ 
heads  for  butter  tabs,  and  he  had  been  so  engaged  for  about 
I  month.  His  place  of  work  was  at  the  end  of  a  table,  on  which 
the  boards  were  delivered  by  the  machine,  being  fed  into  it 
by  a  coemployfe,  one  Hopkins,  who  stood  at  the  other  end  of 
the  machine.  The  rate  of  speed  with  which  the  boards  were 
nin  through  the  machine  was  under  the  control  of  Hopkins,, 
ind  at  the  time  plaintiff  was  injured  the  machine  was  so  geared! 
tt  to  run  the  boards  through  quite  rapidly.  It  appears  that 
then  the  machine  was  thus  geared  for  rapid  work  the  boards 
'ere  sometimes  thrown  beyond  the  end  of  the  table.  Under 
^  table,  and  less  than  a  foot  from  plaintiff  as  he  stood  at  his 
'ork,  was  a  set  of  cogwheels,  so  geared  as  to  turn  inwards,  and 
ttiese  cogwheels  were  at  the  time  of  the  accident^  to  be  here- 
after described,  uncovered  and  ^^''^  unprotected,  so  far  as  ac- 
c^  to  them  under  the  table  was  concerned.  The  evidence- 
'ended  to  show  that  one  of  the  boards  thrown  out  by  the  ma* 
chine  went  beyond  the  table,  and  fell  to  the  floor;  that  plaia-^ 
tiff  stooped  to.  pick  it  up,  and  while  thus  in  a  stooping  position 
Kith  his  head  about  on  a  level  with  the  table,  another  board 
*i8  thrown  beyond  the  table  by  the  machine,  which  struck  hiok 
in  the  head,  causing  him  to  jerk  upward  and  backward,  and 
irhile  doing  so  his  thumb  was  caught  in  the  cogs,  and  so  crushed 
that  he  lost  a  portion  of  the  first  joint  There  was  further  evi- 
dence to  show  that  it  was  not  unusual  for  the  boards  to  fait 
hejond  the  end  of  the  table,  and  that  it  was  plaintiff's  dutj 
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T.  Blodgett,  39  Neb.  741,  42  Am.  St.  Bcft.'^   A  ^u:„«« 

duck  V.  Wilmarth,  5  N.  H.  181,  20  AmT     #  ^ 

26  N.  J.  Eq.  363;  Brice  v.  Brice,  6  ^  ^      #  V^"^ 

88  N.  C.  388;  Staton  v.  Davenport,  <%     |      ^  jds  88  de- 

13  Ohio,  408;  McKinzie  v.  PerriU    I     f       ^  apkined  of 

105  Pa.  St.  543;  Graham  ▼.  lierij-l  f      P  nould  bc  BO 

berly,  50  Tex.  457;  Orr  ▼.  CIr///|    •/       P  table,  Bhodd 

Butler,  71  vt.  271,  44  Atl.  /;/^    T  e  place  where 

^':^'T'^:^^^U<^^  I     I?  ptotiffcadd 

83  Wash.  464,  74  Pac.  5',       '  '  .  ^    ^       *^  j   „,«J 

fi3  W.  Va.  501,  97  Air   7  ///i/    ^  «'^**  "^ 

Sweeney,  14  Wia.  461'     '    .  .  -  '  '  -^  *^^®  ^"  ""^  "^^ 

838,  3  C.  C.  A.  29^     ^    '  r-^^*  ^l^^^t  plaintiff  had  aa- 

c.    Mortgftgeev  /  '^  ^-^'>  whatever  it  might  be;  that  the 

time  a  mortgar   '  ^^  negligence  of  the  coemployi,  Hopkins, 

as  to  the  occw  ^ndant  was  not  responsible;  and  that  there  was 

ordinate  to        xiegligence  on  the  part  of  the  plaintiff  sndi  as  to 
p.  326;  An'  ^  recovery. 

105  Ala.  ^  reference  to  the  failure  to  place  a  guard  m  front  of 
^'  ^"^^^heels  under  the  table,  so  as  to  avoid  the  danger  that 
^^"^''^jjerator,  stooping  under  the  table  to  pick  up  a  board,  shonli 
^  in  contact  with  them,  we  think  the  evidence  enflScienfly 
^ovrs  that  such  guarding  would  have  been  practicable,  and  that 
y/  would  have  been  a  reasonable  precaution  against  an  accident 
^h  as  was  likely  to  occur,  and  did  occur,  in  the  case  of  to 
plaintiff.    **«  The  defendant  ought  to  have  anticipated  sudi 
a  danger  and  provided  against  it.    In  Nadau  v.  White  Biter 
Lumber  Co.,   76  Wis.   120,  20  Am.   St.  Eep.  29,  43  N.  W. 
1135,  involving  the  question  of  liability  of  an  employer  te 
unguarded  cogwheels,  language  is  used  which  we  think  pecu- 
liarly pertinent  here :  'That  this  set  of  cogwheels  was  dan- 
gerous, even  to  the  most  experienced  workman,  can  hardly  ad- 
mit of  a  doubt.    But  slight  forgetfulness  on  the  part  of  the 
workman  while  attending  to  his  work  might  bring  him  in  <!f^ 
tact  with  it ;  an  accidental  slip  while  at  work  might  IrmS  ^ 
clothing  and  limbs  in  contact  with  it ;  and  we  have  no  hesitftnej 
in  holding  that,  when  an  employer  places  such  a  A^Ef^^^ 
piece  of  machinery,  into  which  his  employ^,  by  the  least  for- 
getfulness or  unavoidable  accident,  may  be  thrown  and  seri^slf 
injured,  in  the  immediate  vicinity  of  the  place  where  his  em- 
ploy6  must  do  his  work,  he  fails  to  furnish  him  a  reasonaHj 
safe  place  for  doing  his  work,  and  is  guilty  of  gross  negUgen^ 
therefore,  when  the  usefiilness  of  the  machine  is  not  enhanced 
by  reason  of  its  being  uncovered,  and  when  the  expense  of  cove^ 
Bg  would  be  a  mere  trivial  sum.''    It  sufficiently  appeal  ^ 
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'ng  tinder  the  table  was  not  the  result 

^  plaintiff  in  dropping  the  board,  but 

-<^  ^  force  "with  which  the  boards  were 

'r^  ^  that,  in  the  exercise  of  reason* 

■  ^  '>id  the  necessity  of  sometimes 

'^      ^  ^  boards  which  dropped. 

^k  '  the  place  where  plaintiff 

^      ^  evidence  that,  while  the 

§;  '^      ^  My  sufficient,  some  of 

jj^  ^  .  uy  refuse  and  dirt,  so  that 

«iras  rather  dark  under  the  table, 
^ea  in  the  employment  nnder  these  con- 
^«.  complaint  and  promise  on  the  part  of  defend- 
^«4  the  defects  wonld  be  remedied,  he  would,  no  doubt, 
^rly  be  held  to  have  assumed  ^^^  the  risk,  and  this  seems 
^Te  been  the  fact  as  to  the  want  of  light,  for,  while  there 
^^doioe  that  he  complained  that  tiie  light  was  insufficient, 
is  no  proof  of  any  assurance  that  any  change  would  be 
le  in  the  conditions  in  this  respect    It  appears  that  the 
to  whom  the  complaint  was  made  responded,  '^Never 
I,  it  will  soon  be  light  enough/'    But  we  do  not  t^ink  that 
involved  any  promise  of  change  in  the  supply  of  light,  but 
an  anuranoe  that  the  natural  supply  would  be  better  at 
times, 
^^nt  with  reference  to  the  unguarded  condition  of  the  cog- 
it  appears  that  two  days  before  the  accident,  plaintiff 
ildained  to  the  foreman  about  the  cogwheels  being  uncovered, 
ring  that  his  ht>u8er8  had  got  caught  in  the  cogs,  and  that 
ling  ought  to  be  put  over  them,  and  the  foreman  re- 
ided  that  he  would  get  them  fixed.    Plaintiff  testified  that 
remained  in  the  employ  of  defendant^  exposed  to  the  danger 
ivolved  in  the  uncovered  condition  of  the  cogwheels,  because 
thought,  from  what  the  foreman  said  to  him,  that  they 
)nld  be  covered.    It  appears  that  there  was  a  reasonable  time 
the  compliant  within  which  protection  against  danger  from 
le  nnoovered  condition  of  the  cogwheels  might  have  been  fur- 
'  Vahed,  and  we  think  that,  in  view  of  the  complaint  and  the 
l^jpraniee  of  repair,  the  plaintiff  cannot  be  held,  as  matter  of 
3tt^  to  have  assumed  tlie  risk  resulting  from  leaving  them  un- 
«Ofered:  Greenleaf  t.  Dubuque  etc.  Ry.  Co.,  33  Iowa,  52;  Pie- 
irtF.  Chicago  e\xt.  By.  Co.,  82  Iowa,  148,  47  N.  W.  1017;  Stout- 
^  flitereh  r  liovr  etc.  Co.,  82  Iowa,  179,  47  N.  W.  1039 ;  Home- 
"  ibj  ifin  Co   V.  FuUerton,  69  Fed.  923,  16  C.  C.  A.  545. 
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It  is  argued  for  (lefendant  that  the  proximate  caiise  of 
raccident  was  cither  tlie  negligence  of  Hopkins,  the  coeinpl< 
in  feeding  a  board  into  tlie  machine  wliile  plaintiff  was  in  s 
position  OS  to  bo  etruck  by  it  when  thrown  out,  or  the  blow 
reived  by  plaintiff  from  Buch  board,  and  not  the  uncovered  c 
wheels.  But,  excluding  the  negligence  of  plaintiff  himBelf 
28  immaterial  ■**"•  whether  there  waa  another  concurrent  ca 
ior  the  injury,  if  the  injury  would  not  have  happened  had 
■cogwheclB  not  been  negligently  left  unguarded.  The  very  p 
pOBe  of  guarding  the  cogwheels  would  have  been  to  avoid  inj 
to  an  employ^,  if  by  some  cause,  not  due  to  his  own  fault, 
was  brought  within  reach  of  them.  We  think  there  is  no  oc 
«ion  here  to  go  into  an  elaborate  discussioa  of  the  question 
proximate  cause,  but  the  conclusion  reached  is  supported  by 
views  of  this  court  in  Hit  following  cases:  Walrod  v.  Webi 
County,  110  Iowa,  3i9,  81  N.  W.  598,  47  L.  E.  A.  480 ;  B 
vey  V.  Clarinda,  111  Iowa,  528,  82  N.  W.  994;  Hodges  v.  Wal 
loo,  109  Iowa,  444,  80  N.  W.  523. 

Finally,  it  is  argued  for  appellee  that  plaintiff  well  knew 
position  of  the  cogwheels,  and  the  danger  incident  to  their  be 
uncovered,  and  that  the  injury  received  was  due  to  bis  o 
negligent  act  in  throwing  his  hand  up  from  below  bo  as 
allow  his  thumb  to  be  caught  between  the  revolving  whe 
It  is  true  that  plaintiff,  knowing  the  danger,  should  h 
avoided  it,  and,  unless  he  was  excused  by  reason  of  attend 
circnni stances  from  fault  in  failing  to  avoid  such  danger,  tb 
can  be  no  recovery.  But  there  were  circumstances  which 
€vidence  tended  to  establish  from  which  the  jury  might  h; 
found  that  plaintiff  was  not  at  fault  These  circumstan 
were  that  plaintiff  was  required  to  work  at  great  speed  in  on 
to  take  care  of  the  boards  as  fast  as  they  were  thrown  out 
the  machine,  and  was  distracted  by  the  blow  on  the  head 
reived  while  he  was  stooping  over,  so  that  for  the  time  bei 
he  was  not  in  condition  to  realize  the  probable  effect  of,  oi 
voluntarily  control,  the  motion  of  his  hand.  We  cannot  s 
as  a  matter  of  law,  that  he  was  negligent  in  stooping  o' 
and  putting  his  head  in  such  position  that  he  might  be  stn 
l)y  a  board  thrown  out  by  the  machine,  for  the  contact  w; 
the  cogwheels  was  not  a  result  which  he  could  have  reasonal 
mlacipated  as  likely  to  follow  if  bis  head  should  be  struck 
a  board.  With  reference  to  the  connection  of  Hopkins  w 
the  accident,  it  does  not  clearly  appear  that  the  board  whi 
truck  *"*  plaintiff  was  put  into  the  machine  by  Hopkins  af 
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he  nw,  or  could  have  seen,  that  plaintiff  was  in  a  position  to 
be  strack  by  it  It  seems  probable  from  the  evidence  that  the 
board  which  struck  plaintiff  had  already  been  started  through 
the  machine  when  he  stooped  over.  We  reach  the  conclusion 
that  the  circumstances  were  such  as  to  be  properly  for  the  con- 
sideration of  the  jury  in  determining  whether  plaintiff  was 
guilty  of  contributory  negligence  in  not  avoiding  a  danger 
▼hich  would  have  been  apparent  to  him  had  he  not  been  dis- 
tracted by  the  surrounding  conditions.  Each  case  must  be  con- 
sidered with  reference  to  the  peculiar  circumstances  involved, 
but  the  following  cases  may  be  cited  as  supporting  our  conclu- 
sion: Harker  v.  Burlington  etc.  Ey.  Co.,  88  Iowa,  409,  45  Am. 
St  Bep.  242,  55  N.  W.  316 ;  Strong  v.  Iowa  Cent  By.  Co.,  94 
Iowa,  380,  62  N.  W.  799 ;  Tobey  v.  Burlington  etc.  By.  Co.,  94 
Iowa,  256,  62  K  W.  761,  33  L.  B.  A.  496 ;  Lorenz  v.  Burlington 
etc  By.  Co.,  115  Iowa,  377,  88  N.  W.  835,  56  L.  R  A.  752.  As 
we  have  said  in  Taylor  v.  Wabash  Ey.  Co.,  112  Iowa,  157,  83  N. 
W.  892,  all  the  facts  must  be  considered  in  determining  the  ques- 
tion whether  the  employ^  exercised  reasonable  care,  and  it  is 
for  the  jury  to  say  whether  circumstances  calculated  to  throw 
the  employ^  off  his  guard  would  excuse  him  for  acting  as  he 
did. 

Appellee's  motion  to  have  the  case  submitted  as  of  a  date 
prior  to  the  filing  of  appellant^s  argument,  and  to  affirm  for 
want  of  argument,  has  been  ordered  submitted  with  the  case. 
The  cause  was  assigned  to  be  submitted  on  June  7th,  and  appel- 
lant's argument  should  therefore  have  been  served  on  attorney 
for  appellee  on  May  8th :  See  rule  44.  May  8th,  however,  waa 
Sunday,  and  as,  by  the  rule,  appellant  is  required  to  serve  his 
argument  at  least  thiriy  days  before  the  date  assigned  for  the 
hearing,  perhaps  we  ought  to  hold  that  Saturday  was  the  last 
i^y  for  service.  However  this  may  be,  the  showing  for  ap- 
pellant in  resistance  to  the  motion  is  that  he  mailed  his  argu- 
ment at  Waterloo  on  the  6th,  in  time  for  it  to  have  reached 
appellee's  attorneys  in  Des  Moines  by  due  course  of  mail  on 
fte  7th.  It  was  not  actually  delivered  to  them  by  carrier 
***•  until  about  10  o'clock  on  the  morning  of  the  9th.  Per- 
haps if  there  were  no  excuse  for  postponing  the  mailing  of  the 
argument  until  the  evening  of  the  very  last  day  on  which  it 
could  be  mailed  to  possibly  reach  the  opposing  attorney  in  time, 
or  if  there  were  no  excuse  other  than  the  ordinary  one  of  fail- 
we  of  the  printer  to  complete  the  work  at  the  very  day  o"' 
which  he  has  contracted  to  do  so,  we  might  be  inclined  to  e: 
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force  the  role  stricUv,  bat  in  this  case  it  appears  that  a  can 
which  appellant's  attorney  could  not  have  anticipated  interf 
vith  the  preparatioQ  of  his  argument,  and  we  do  not  think 
Tc  ought  to  aCBnn  the  case  on  account  of  what  was  in 
only  a  few  horns'  delay  in  aening  his  argument  on  appe] 
counseL  They  were  not  entitled  to  have  the  argument  in 
to  make  any  preparation  for  their  own  argument  in  le&f 
OD  Saturday,  and  it  is  not  to  be  assumed  that  they  would  1 
in  their  client's  cause  npon  Sunday,  and  we  are  not  disi 
to  enforce  the  role  with  harshness  where  there  has  been  no 
reasonable  neglect  and  no  real  prejndice.  The  motion  to 
mit  the  cause  as  of  Uay  7th,  and  to  affirm  for  want  of  a 
mmt  on  the  part  of  appellant,  is  overruled. 

F«»  the  TeascHia  set  forth  in  this  opinion,  the  action  of 
trial  court  in  snstaining  the  motion  to  direct  a  verdict  for 
defendant,  and  in  rendering  judgment  thereon,  is  reverae 

The  Doetrtmt  Vf  AtawmptUm  of  RlMt)  in  tbe  ]aw  of  muter  tai 
Taat  ia  disevssed  is  the  extead«d  uotei  to  Hooaton  etc.  B7.  C 
Da  Walt,  BT  Am.  St.  Bmp.  BS0~8M;  Brasil  Bloek  Coal  Co.  t.  Qi 
M  Am.  St.  Sep.  314-321;  ud  tha  TMsnt  eaaea  of  Big  Stoae  Gsp 
Co.  V.  EetroD,  108  T*.  S3,  102  Am.  St.  B«p.  839;  Christ ienaen  t 
Orasda  ate.  By.  Co.,  27  Utah,  132,  101  Am.  St.  Bep.  9*5;  Hum 
Boston  etc.  B.  K.,  72  N.  H.  32,  101  Am.  Bt.  Bep.  6S0;  Jodm  v.  £i 
atj  eta.  B.  K.  Co.,  ITS  Ko.  52S,  101  Am.  Bt.  Bap.  434. 

The  DoelrtM  of  Contributory  f/egUfCHee  u  afFeetini  tha  ample; 
liabilitj  for  iDJuriea  to  hii  emp]ojtM  la  discnswd  in  tha  mooogn 
notea  to  EoQBton  ate.  B7.  Co.  t.  Da  Walt,  B7  Am.  St.  Bep.  B86 
BruU  Block  Coal  Go.  t.  Gibaoa,  B8  An.  St.  Bep.  314-321. 

n«  DiOw  0/  fMpIoyer  to  0«m4  or  ineloaa  dangarona  maehins 
discussed  in  the  extended  aota  to  Braail  Block  Coal  Co.  t.  01 
90  Am.  St.  Bep.  299. 

Tk»  Effect  of  Bwtploifer  Prvmialmt  to  ttefmir  defaetive  maehiiM 
•pplianeea  ia  disenssad  in  the  monographie  notM  to  Gulf  etc  Bj 
y.  Brentford,  23  Am.  Bt.  Bep.  3S5-388;  and  the  subsequent  caw 
Oolf  etc  B7.  Co.  T.  Qarren,  9«  Tex.  605,  97  Am.  Bt.  Bep.  939, 
tmnm  cited  in  tba  eroaa-ref ereBC*  note  tharato. 
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STATE  V.  HUNTER. 

[124  Iowa,  569,  100  N.  W.  510.] 

OONDlTlONAIi  PAEDOK— Suspension  of  Sentence.— Power 
c<mferred  on  the  governor  to  grant  pardons  includes  the  power  to* 
gnat  a  eonditional  pardon;  and  an  indefinite  sospension  of  eentene** 
oa  eoaditions  ia,  in  practical  effect,  a  eonditional  pardon,     (p.  363.) 

OONDinONAIi  PARDON.— As  a  Ck>ndition  to  the  continuance- 
of  a  suspension  of  sentence,  the  goTomor  may  require  the  prisoner 
to  abstain  from  acta  not  in  themselves  criminal  nor  in  violation  of 
Itw.    (p.  363.) 

OOHDinONAIi  PAKDOK-Beyocatlon.— No  Judicial  Proceed* 
lug  is  necessary  to  authorize  the  governor  to  terminate  the  suspension 
<rf  a  sentence  which  he  has  granted  on  the  express  condition  that  it 
■a/  be  revoked  at  his  discretion  and  shall  remain  in  force  onljr 
dariag  his  pleasure,     (p.  364.) 

OONDinONAIi  PABDON— Whether  a  Contract.— It  is  only 
ia  a  somewhat  fictitious  sense  that  a  eonditional  pardon  is  spoken 
s(  as  a  contract;  it  is,  as  a  matter  of  fact,  simi^y  the  grant  and 
iMsptanee  of  a  privilege,  with  a  condition  attached,  in  accordance 
vith  which  the  privilege  may  be  revoked,     (p.  365.) 

^^CONDinOHAIi  PABDOK— Forfeitiire  of  Oredlt  for  Goo< 
Ondiet— The  governor  has  no  authority  to  insert  a  provision  in  a 
■sspsDsion  of  sentence,  that  a  violation  of  its  conditions  shall  work 
a  forfeiture  of  the  prisoner's  statutory  diminution  of  sentence  for 
good  conduct  while  in  prison,     (pp.  865,  366.) 

ClitrkB  W.  Mnllan^  attorney  general^  C.  J.  Cash,  eounty  at- 
famcj,  and  F.  O.  Ellison,  for  the  appellant. 

Thomaa  K  Milner,  for  the  appellee. 


HcCLAIN,  J.  After  flie  applicant  for  this  writ  of 
hMhesB  corpus  had  served  more  than  nine  years  of  his  seyenteen 
jeais'  sentence,  and  when,  nnder  the  proyisiona  of  the  statute 
tt  to  diminution  of  sentence  for  good  conduct  (Code,  section 
^703,  which  is  a  substantial  re-enactment  of  the  proyisions  of 
the  Acts  of  the  Eighteenth  General  Assembly,  chapter  154,  sec* 
tion  "^  1^  which  was  in  force  when  the  applicant  was  com- 
iiiitted),  he  would  haye  been  entitled  to  his  discharge  oa 
■erving  for  a  further  period  of  sixty-three  days  without  any 
misconduct  authorizing  a  forfeiture  of  the  good  time  which  he- 
had  earned  or  would  be  entitled  to  earn  under  the  proyisions* 
of  that  statute,  his  sentence  was  suspended  by  the  goyemor. 
The  terms  of  the  suspension  were  that  it  should  remain  in  force- 
during  the  pleasure  of  the  chief  executive,  and  might  be  re- 
▼oked  by  said  executive  and  the  prisoner  remanded  for  further 
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execution  of  the  seutence,  and  that  the  prisoner  accepts 
snspension  with  the  fuU  understanding  that  it  might  be  ! 
Toked,  and  that  "whatever  allowance  and  rebate  he  may 
heretofore  earned  by  reason  of  good  conduct  while  incarce 
in  the  penitentiary  will  be  forfeited  by  operation  of  such 
«ation,  and  he  will  be  thereupon  recommitted  to  serve  tl 
maining  period  of  his  original  sentence,  without  any  reba 
allowance  for  good  time  heretofore  earned."  It  was  also  t 
ia  the  order  of  suspension  that  the  prisoner  would  be  eip 
to  abstain  from  the  use  of  intoxica^g  liquors,  and  froti 
quenting  places  where  intoxicants  were  sold  or  kept  for 
and  in  other  ways  so  conduct  himself  as  to  justify  the  co 
sion  that  the  public  welfare  would  not-  be  endangered  b; 
continuation  of  the  suspension. 

About  two  and  one-half  years  after  the  prisoner  had 
released  under  this  executive  order,  iiLformation  was  rec 
at  the  executive  office  that  the  person  whose  sentence 
thus  been  suspended  was  under  arrest  in  Connecticui 
the  crime  of  assault,  and  that  he  had  been  conducting  hi 
in  euch  a  manner  as  to  justify  the  conclusion  that  the  [ 
welfare  was  very  seriously  endangered  by  his  being  at  '. 
Without  specifying  the  details  of  the  information  as  to  his 
duct,  it  is  sufficient  to  say  that  it  was  to  the  effect  that  hi 
been  guilty  of  the  grossest  criminal  misconduct,  and  was  i 
orderly,  desperate,  and  dangerous  person,  and  that,  instei 
complying  with  the  specific  ^"  requirement  not  to  fret 
places  where  intoxicants  were  sold  or  kept  for  sale,  he  had 
engaged  in  the  keeping  and  illegal  sale  of  intoxicating  lie 
for  which  offense  a  warrant  of  arrest  had  been  made  out 
not  served  on  account  of  his  flight.  The  commnnication  t 
executive  office  in  which  this  information  was  conveyed 
from  a  prosecuting  attorney  in  Connecticut,  but,  as  the 
helow  refused  to  allow  this  communication  to  be  introduci 
evidence,  we  need  not  further  refer  to  it.  It  is  sufiiciei 
say  tliut  the  governor  appears  to  have  had  reasonable  gr 
on  whicii  to  base  his  order,  issued  immediately  after  the  re 
of  this  eummunication,  specifying  that,  for  good  and  suffi 
ronsoii^  appearing  to  him,  the  suspension  of  sentence  wa 
vokeii;  and  by  the  order  said  Davis  was  directed  to  be  a] 
beiiiJf'd,  and  returned  to  the  warden  of  the  penitentiary  at . 
mo^  to  l>e  confined  in  said  penitentiary  "for  the  whole  o: 
—  ^xpired  term  of  sentence."  In  pursuance  of  this  order, 
[a  was  returned  to  the  penitentiary,  and,  after  serving 
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length  of  time  as  to  more  than  cover  the  sixty-three  days  which 
:  he  would  have  been  required  to  serve  had  his  sentence  not  been 
fospended  and  had  he  continued  to  pursue  such  a  course  of  good 
coadnet  in  the  penitentiary  as  would  have  entitled  him  to  tho 
benefit  of  the  statutory  provisions^  he  brought  this  writ  of 
habeas  corpus  to  secure  his  release. 

It  is  argued  by  counsel  for  the  prisoner  that  the  order  of  re- 
commitment only  authorized  confinement  for  sixty-three  days, 
Imt,  construing  the  order  of  revocation  in  the  light  of  the  Ian- 
gnage  used  in  the  order  of  suspension,  we  think  it  was  the  plain 
intention  of  the  governor  that  he  should  be  kept  in  confinement 
for  the  additional  period  of  more  than  seven  years  for  which 
be  might  have  been  confined  under  the  original  sentence,  with- 
out the  benefit  of  the  statutory  provision  as  to  good  conduct; 
«nd  therefore  we  have  before  us  the  question  whether  the  gov- 

or,  in  granting  a  suspension  of  sentence  to  a  prisoner  in  the 
penitentiary  may  lawfully  ^^  impose  as  a  condition  to  be  ac- 
hy him  the  requirement  that,  in  the  event  of  the  revo- 

tion  of  the  suspension  by  the  governor  in  his  discretion,  the 
^{>risoner  may  be  reimprisoned,  with  the  penally  of  a  forfeiture 
f  the  diminution  of  his  sentence  which,  under  the  statute,  he 
would  have  enjoyed,  had  he  not  accepted  the  benefits  of  the 
suspeusion. 

The  power  to  grant  reprieves,  commutations,  and  pardons 
conferred  upon  the  governor  by  the  constitution,  article  4,  sec- 
tion 16,  includes  the  power  to  grant  a  conditional  pardon: 
Arthur  v.  Craig,  48  Iowa,  264,  30  Am.  Rep.  396.  And  an  in- 
definite suspension  of  sentence  on  conditions  is  xmdoubtedly,  in 
practical  effect,  a  conditional  pardon.  It  was  said  by  this  court 
in  the  case  just  cited  that  ^^the  executive  may  annex  to  a  pardon 
any  condition,  precedent  or  subsequent,  provided  it  be  not  il- 
legal, immord,  or  impossible  to  be  performed^';  and  we  have 
no  doubt  that  the  governor  may,  as  a  condition  of  the  continu- 
ance of  the  suspension  of  sentence,  require  the  prisoner  to  ab- 
stain from  acts  which  are  not  in  themselves  criminal,  or  from  a 
course  of  conduct  which  would  not  in  itself  constitute  a  viola- 
tion of  law.  There  is  some  conflict  among  the  authorities  as  to 
the  method  of  procedure  to  be  pursued  when  a  prisoner  who 
has  availed  himself  of  a  conditional  pardon  has  been  guilty  of 
a  breach  of  the  conditions  imposed.  It  has  been  held  by  some 
CQfnrts  that  there  must  be  a  judicial  determination  of  the  facts 
amounting  to  a  breach  of  the  condition,  and,  construing  the 
<!Qnditional  pardon  as  a  grant  on  a  condition  aubeequent 
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^ew  18  not  imrasonable:  See  State  y.  Wolfer^  53  Minn.  135, 
39  Am.  St  Bep.  582,  54  N.  W.  10C5,  19  L.  B.  A.  783 ;  People 
T.  Moore,  62  Mich.  496,  29  N.  W.  80 ;  People  v.  Cummings,  8S 
Mich.  249,  50  X.  W.  310,  14  L.  B.  A.  285,  and  note;  People 
T.  Bornfi,  77  Him,  92,  28  N.   Y.    Snpp.    300.    It  has    been 
eaid,  however,  in  other  cases,  that  the  determination  of  the 
facts  constituting  a  breach  of   condition   need  not  be  on   in- 
dictment, nor  on  trial  by  jory:  State  y.  Chancellor,  1  Strob. 
*^^  347,  47  Am.  Dec.  557.    And  in  some  jurisdictions  it  has 
been  held  that  the  authority  to   determine   whether  the   con- 
ditions of  the  pardon  have  been  broken  may  be.  conferred 
upon  the  governor,  who  can  finally  determine  tiie  question  of 
fact,  and  remand  for  further  imprisonment  without  judicial 
proceedings:  Kennedy's  Case,  135  Mass.  48;  Fuller  v.  Stat^ 
122  Ala.  32,  82  Am.  St  Bep.  17,  26  South.  146,  45  L.  K  A. 
502;  State  t.  Smith,  1  Bail  283,  19  Am.  Dec.  679.    But  the 
order  of  suspensiim  in  the  case  before  us  oontained  the  express 
condition  that  it  might  be  revoked  at  the  discretion  of  the  execu- 
tive, and  should  remain  in  force  only  during  his  pleasure ;  and 
it  is  plain,  therefore,  from  its  very  terms,  that  no  determina- 
tion of  any  fact  was  essential  to  the  authority  of  the  gOYemor 
to  terminate  the  suspension  and  cause  the  prisoner  to  be  re* 
turned  to  the  penitentiary.    It  cannot  be  contended,  ther^ors^ 
that  any  judicial  proceeding  was  necessary.    This  was  expressly 
decided  in  Arthur  y.  Craig,  48  Iowa,  264^  30  Am.  Bep.  395; 
and,  to  the  same  effect,  see  Woodward  y.  Murdock,  124  Ind.  439, 
24  N.  E.  1047. 

But  the  governor,  in  revoking  the  suspension,  attempted  to 
exercise  a  power  reserved  in  the  original  order  of  suspension— 
of  forfeiting  the  statutory  deduction  for  good  conduct  whidi 
the  prisoner  might  have  availed  himself  of  had  he  not  aobepted 
the  benefits  of  the  susp^won — and  the  question  is  whether,  by 
an  arrangement  between  the  executive,  granting  a  oonditional 
jNirdon  or  suspension  of  sentence,  and  tiie  prisoner,  accepting  it, 
the  statutory  privilege  of  diminution  of  sentence  for  good  con- 
duct while  in  the  penitentiary  can  be  taken  away.  The  executave 
may  withdraw  what  he  has  granted,  and  he  may  specify  the 
conditions  on  which  such  withdrawal  shall  be  made,  or  he  may 
make  the  continuance  of  the  privilege  conditional  on  his  own 
pleasure  and  discretion.  But  we  find  no  authority  in  tbe  stat* 
ute  nor  in  adjudicated  cases  for  the  exercise  by  the  governor,  at 
his  discretion,  of  the  power  to  deprive  a  prisoner  of  his  statutoiy 
Idiminution  of  ^''^  sentence  on  account  of  good  conduct  while 
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in  prison.    It  would  not  be  claimed  that  tbe  execnti^  could 
stipulate^  as  a  consequence  of  the  revocation  of  the  priyilege 
granted  and  accepted,  that  the  prisoner  should  serve  a  longer 
term  than  that  for  which  he  had  been  sentenced :  Commonwealfii 
T.  Fowler,  4  Call  (Ya),  35.    True,  it  has  Been  held  that  the 
€iecutive  may  impose  the  condition  that  the  prisoner  leave  the 
state:  Ex  parte  Hawkins,  61  Ark.  321,  54  Am.  St  Bep.  209, 
33  S.  W.  106,  30  L.  B.  A.  736 ;  Ex  parte  Marks,  64  Cal.  29,  49 
AsL  Bep.  684,  28  Pac  109;  or  that  the  prisoner  shall  reimburse 
tbe  state  for  the  expenses  of  his  prosecution  by  the  payment  of 
a  specified  sum  annually  for  a  certain  number  of  years :  People 
T  March,  125  Mich.  410,  84  Am.  St  Bep.  684,  84  N.  W.  472, 
51  L.  B.  A.  461.    But  in  no  case  which  we  have  been  able  to 
Ibd  has  it  been  attempted  to  compel  performance  by  the  pris- 
oner of  the  obligations  entered  into  by  1dm  in  accepting  the  bene- 
fits of  the  conditional  pardon  or  suspension.    If  we  should  sus- 
tain the  enforcement  of  the  condition  in  the  present  case,  we 
vonld,  in  effect,  sustain  and  enforce  a  contract  made  by  the 
prisoner,  waiving  his  statutory  diminution  of  sentence.    No 
meh  contract  is  authorized  by  statute,  nor,  as  we  think,  is  any 
«iich  contract  capable  of  enforcement    Indeed,  it  is  only  in  a 
somewhat  fictitious  sense  tiiat  a  conditional  pardon  is  spoken  of 
as  a  contract    It  is,  as  a  matter  of  fact,  simply  the  grant  and 
acceptance  of  a  privilege,  with  a  condition  attached,  in  accord- 
ance with  which  the  privilege  may  be  revoked :  State  v.  Smith, 
1  BaiL  283,  19  Am.  Dec.  679 ;  Lee  t.  Murphy,  22  Gratt.  789, 
12  Am.  Bep.  563 ;  Qreathouse's  Case,  4  Saw.  487,  10  Fed.  Cas. 
1057. 

The  statutory  provisions  as  to  diminution  of  imprisonment  for 
jood  conduct  do  not,  perhaps,  confer  upon  the  prisoner  any  l^al 
right;  but,  at  any  rate,  fliey  confer  a  statutory  privil^e  of  which 
the  prisoner  may  avail  himself.    No  doubt,  the  forfeitures  pro- 
"vided  by  God^  section  5704,  may  be  imposed  by  the  warden  with- 
out a  judicial  determinatum  *^^  as  to  liie  facts  ccMOstituting  a 
Eolation  of  the  rules,  regulations,  or  laws  for  the  government 
^  the  penitentiaries.    But  if  no  such  forfeiture  has  been  de- 
<ilaTed  until  the  prisoner  has  served  for  such  length  of  time  that, 
with  the  diminution  of  sentence  provided  for,  he  is  entitled  to 
Ms  discharge,  he  can,  without  question,  secure  his  discharge  in 
t  legal  preceding.    We  reach  the  conclusion,  therefore,  that  the 
diminution  of  imprisonment  provided  for  by  statute  is  a  privi- 
^ge  of  which  the  prisoner  can  be  deprived  only  in  accordance 
Vith  the  provisions  of  tbe  statute,  and  that,  as  no  prov^'"~ 
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made  for  forfeiture  of  this  privilege  on  account  of  violatio 
the  terms  of  a  conditional  pardon  oi  suspeneion  of  seateDd 
the  executive,  no  eneh  forfeiture  can  be  imposed  by  the  eieci 
nnder  any  condition  or  stipulation  inserted  in  the  conditi< 
pardon  or  order  for  Buapension  of  Bentence.  This  concln 
finds  gome  support  in  the  reasoning  adopted  by  the  siipr 
court  of  Indiana  in  deciding  the  case  of  Woodward  t.  Murd 
124  Ind.  439,  24  N.  E.  1047.  In  that  case  there  was,  howe 
no  express  condition  that  on  violation  of  the  terms  of  his  pa 
the  prisoner  should  forfeit  the  diminution  of  sentence  aire 
earned  by  good  conduct,  and  the  court  simply  held  that  on 
mand  after  revocation  of  the  parole  the  prisoner  could  onlj 
required  to  serve  such  portion  of  his  term  as  remafbed  a 
giving  him  credit  for  such  good  conduct  aa  was  provided 
statute.  The  court,  however,  says:  "The  appellant  [the  p 
oner]  could  not  extend  the  time  of  his  imprisonment  by  c 
tract  with  the  governor,  any  more  than  he  could  have  bec< 
a  prisoner  in  the  first  instance  by  contract.  It  is  only  by  vii 
of  the  judgment  of  a  court  of  competent  jurisdiction  tha 
citizen  can  he  condemned  to  impriBonmrait,  and,  when  the  t 
empires  for  which  the  sentence  runs  as  given  in  the  judgmt 
the  prisoner  is  entitled  to  his  discharge." 

The  judgment  of  the  trial  court  was  correct,  and  it  is  affirn 

CntlHIonat  Pariont  are  diacuBsed  iD  the  monographic  note  to  SI 
T.  Mclntire.  S9  Am.  Dec.  5T6-578-  The  pardoning  power  confei 
by  the  eonBtitution  on  b  govenior  includee  the  power  to  ^nnt  i 
ditional  pardons,  the  condition  to  he  precedent  or  aubseqcent,  : 
of  any  nature  so  long  a»  it  is  not  illegal,  immoral  or  impossible 
performance;  and  a  breiii^h  of  the  condition  avoids  and  annuls 
pardon:  Fuller  v.  State,  122  Ala.  32,  82  Am.  St.  Bep.  IT;  Feoplf 
Mnrsh,  125  Mich.  410,  84  Am.  St.  Rep.  584;  State  v.  Wolfer,  53  W 
135,  39  Am.  St.  Bep.  582;  Ex  parte  Hawkins,  61  Ark.  32],  54  Am. 
Bep.  209.  See,  too,  People  v.  Adama,  178  N.  Y.  351,  98  Am.  St.  I 
675,  and  note.  As  to  whether,  npon  a  breach  of  the  eonditione 
LJH  pnrilon,  fi  jirlsiincr  can  be  recommitted  without  a  judicial  j 
cce<i\ng,  ePB  State  v.  Woirer,  53  Mion.  135.  39  Am.  St.  Bep.  68S;  6t 
v.  Chancellor,  1  Strob.  347,  47  Ara.  Doc.  557. 


Jdy,  1904.]    Banco  De  Sonoea  v.  Bankebs'  etc.  Co.  3C7 


BANCO  DE  SONOEA  v.  BANKERS'  MUTUAL  CASUALTY 

COMPANY. 

[124  Iowa,  676,  100  N.  W.  532.)  . 

INBUBANOE  OF  MAIIi  PAdEAGES— Mailing  Letter  of  Ad- 
vice.—If  one  eondition  of  a  policy  insuring  packages  sent  by  mail 
reqaireB  the  mailing  of  the  packages  by  being  *  *  deposited  and  regis- 
tered at  the  postoifiee,"  and  another  condition  requires  a  letter  of 
sdTiee  to  the  insurer  to  be  ''deposited  in  the  postoffice  at  the  place 
of  mailing,"  this  last  eondition  is  not  complied  with  by  dropping 
the  letter  in  a  mail-box.     (p.  370.) 

INSUBAKCE— Condition  Precedent.— If  the  insured  does  not 
comply  with  a  condition  precedent  in  a  policy,  no  contract  of  insur- 
ance is  effeeted.     (p.  371.) 

AH  ABTJIiT  is  »  Person  who  has  attained  the  age  of  twenty- 
one  years;  but  the  statutes  of  Iowa  modify  this  rule  to  the  extent 
of  declaring  a  female  an  adult  at  eighteen  years  of  age,  and  all 
persons  such  upon  marriage,     (p.  373.) 

INSUBANCE  OF  MAIL  PACKAGES- Conflict  of  Laws.— If 
a  policy  insuring  mail  packages  during  their  transportation  through 
specified  countries  is  issued  to  a  bank  located  in  a  country  not  speci- 
fied in  the  policy,  but  the  transportation  by  mail  ia  initiated  in 
one  of  such  countries,  the  portion  of  the  contract  prescribing  the 
■ttnner  of  packing  and  sealing  the  property  is  governed  by  the  law  of 
the  country  where  the  bank  is  located,     (p.  37^.) 

FOBEIGK  LAW— Who  may  Testify  Bespecting.— Under  a  stat- 
ate  authorizing  proof  of  the  unwritten  law  of  a  foreign  country  by 
parol,  the  testimony  must  be  given  by  persons  familiar  with  the 
laws  of  such  country,  or  who  are  at  least  in  a  situation  to  render 
laeh  knowledge  probable,     (p.  375.) 

FOBEIGK  LAW.— Probably  Judicial  Notice  should  be  taken 
of  the  fact  that  the  civil  law  is  the  foundation  of  Mexican  juris- 
prudence; but  this  extends  no  further  than  that  that. general  system 
prevaOs,  without  taking  notice  of  details,     (p.  375.) 

FOBEIGK  LAW.— The  Common  Law  is  not  Presomed  to  be  in 
force  in  any  state  or  country  where  English  institutions  have  not 
been  established,     (p.  375.) 

The  Bankers^  Mutual  Casualty  Company  issued  a  policy  to 
Ihe  plaintiff,  a  bank  located  at  Hermosillo,  Mexico,  June  22, 
1900.  P.  Sandoval  &  Co.,  a  partnership  operating  a  bank  at 
Kogales,  Mexico,  acted  as  agent  of  the  plaintiff  in  making  re* 
mittances  to  the  United  States,  and,  while  so  acting,  put  in  the 
postoffice  at  Nogales,  Arizona,  just  across  the  international  line, 
fi  package  containing  Mexican  currency,  duly  registered  and 
addressed  to  the  Bank  of  Bisbee  in  Arizona.  On  the  same 
day  this  package  was  stolen  from  the  mail  sack.  Action  was 
brought  against  the  casualty  company  to  recover  the  loss,  and 
the  Boston  Insurance  Company  intervened  because  of  its  obli' 
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Ration  as  reioBurer.    From  a  judgment  for  the  plaintiff 
^fend&nt  and  interveDer  appealed. 

Dale  &  Alleo  and  0.  W.  Bowen,  for  the  appellants. 

■CharlfiB  L.  Powell,  for  the  appellee. 

"^  LADD,  J.  "Hie  contract  of  insurance  was  what  is  k 
«B  a  "runniof;  policy,"  in  which  the  parties,  the  nature  o 
property  to  be  covered,  and  the  risk  to  be  aasomed  are  cei 
l>ut  other  prescribed  conditions  must  be  observed  before  i 
taches  to  specific  property.  Among  other  things,  it  stipn 
indemnity  for  logs  of  money  "from  the  time  of  its  deposit 
registration  at  the  postoiBce  ....  until  delivered  at  the 
■of  address  to  the  consignees."  P.  Sandoval  &  Co.,  actii 
'ftgent  of  plaintiffs,  deposited  a  package  of  Mexican  cur 
in  the  poJtofRce  at  Nogales,  Arizona,  addressed  to  the  Bai 
Bisbee,  at  Blsbee,  Arizona,  March  21,  1900,  at  about  11  A 
■which  was  duly  registered.  The  postmaster  left  the  poet 
■at  6  o'clock  P.  M.,  as  usual,  without  closing  the  door.  The 
tion  -aeed  by  the  public,  however,  was  separated  by  a  part 
not  reaching  to  the  ceiling,  from  the  apartment  where  the 
were  kept,  "'*  and  the  door  through  tiiis  was  fastened,  aa 
also  the  mail  pouches.  Upon  his  return  at  9  o'clock  P 
he  discovered  that  a  slit  had  been  cut  in  one  of  these  pou 
■and  this  package  extracted.  Was  it  insured?  The  del 
interposed  involve  two  conditions  of  the  policy,  which  mi 
«et  out: 

"1.  Ko  risk  to  be  considered  as  insured  hereon  until  a 
addressed  to  the  company  at  Des  Moines,  Iowa,  detailing 
ticulars  of  mailing  with  the  description  of  the  property  an 
amount  ioBiired,  is  deposited  in  the  postoCGce  at  the  pla 
mailing,  which  must  he  done  while  the  property  is  in  good  e 
and  in  all  cases  prior  to  the  departure  of  the  mail  or  es 
which  carries  the  property  insured.  .... 

*'8.  It  is  warranted  by  the  assured  that  the  packing  and 
ing  of  the  package  containing  the  property  insured  herei 
ehall  be  wifnessed  by  two  adults,  one  of  whom  shall  have  d 
of  the  same  imtil  deposited  and  registered  at  the  postoffi 
■delivered  to  the  express  company." 

The  packing  and  sealing  were  witnessed  by  A.  Biestcr  ai 
H.  Saldaniando,  two  adults;  and  F.  Dato,  then  about  eig: 
jears  old,  carried  the  package  to  the  postofiice  and  catised 
ke  registered.    The  evidence  ■tended  to  show  that  the  lettei 
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prqiared  in  compliance  with  the  first  condition  at  about  2  o'clock 
in  the  afternoon.    Was  it  mailed  as  required  before  tbe  pack- 
ige  was  stolen?    Immediately    across   the    international    line 
bom  Nogalee^  Arizona^  is  a  town  of  the  same  name  in  the  state 
rf  Sonora,  Mexico.     The     Southern    Pacific    Eailroad    runs 
Qirong^  these  places  in  a  northerly  and  southerly  direction^  with 
I  depot  on  each  side  of  the  line.    At  the  northeast  comer  of 
lat  in  Sonora  a  mail-box  is  maintained  by  the  republic  of 
Ifexioo^  while  opposite  and  at  the  southeast  comer  of  the  depots 
in  Arizona,  is  another  mail-box,  maintained  by  ihe  government 
if  the  United  States^  nnder  the  supervision  of  the  postmaster 
rf  Nogales,  Arizona.     The  place  of  business  of  *^  Sandoval 
i  Co.  is  but  a  short  distance  southeast  of  this,  and  hence  the 
nail-box  is  more  convenient  than  the  postoffice  Building,  which 
raa  three  hundred  and  fifty  yards  distant.    The  envelope  in 
ihich  tile  letter  of  advice  was  placed  in  accordance  with  the 
brt-quoted  condition  was  postmarked,  "Benson  &  Nogales,  Mar. 
S,  1900,  K,  P.  O.,'*  which  indicated  that  it  was  mailed  on  the 
lilroad  mail  car,  Nogales,  Arizona,  at  about  5:10  o'clock  on 
he  morning  after  the  taking.     In  the  absence  of  explanation, 
he  insurance  company  quite  naturally  supposed  the  letter  had 
een  mailed  after  the  loss,  and  repeatedly  insinuated  as  much  in 
b  correspondence,  saying  it  was  the  same,  "as  if  a  man  would 
ittempt  to  insure  his  house  against  fire  after  it  had  burned 
lown."    But  the  plaintiff  introduced  evidence  tending  to  prove 
hat  Gayou,  a  messenger  boy  of  the  bank,  deposited  the  letter 
i  advice  in  the  United  States  mail-box  at  about  5 :45  o'clock 
n  the  afternoon  of  March  2l8t,  and  that,  according  to  custom, 
he  assistant  to  the  local  postmaster  removed  the  mail  from 
uch  box  and  handed  it  to  the  main  clerk  the  following  morning. 
Conscious  of  these  facts,  plaintiff — especially  its  agent — grew  in- 
lignant  over  the  intimations  of  the  insurance  company.     Each 
lad  material  information  not  possessed  by  the  other,  and  this 
iccounts  for  the    unpleasant    correspondence    between    them. 
rhe  only  issue  submitted  to  the  jury  was  whether  the  letter  was 
leposited  in  the  mail-box  prior  to  the  stealing  of  the  package  of 
noney.    The  jury's  finding  that  it  was  is  amply  supported  by 
ihe  evidence.    But  appellant  insists  that,  even  if  placed  in  the 
iwx  in  time,  this  was  not  in  compliance  with  the  conditions  re* 
pairing  it  to  be  deposited  in  the  postoffice.    In  response,  ap^ 
peilee  first  argues  that  this  objection  has  been  waived  by  defend- 
int  by  exacting  additional  proof  of  loss  subsequent  to  ascertain- 
ing the  fact     Authorities  to  the  effect  that  forfeiture  may  nc^ 
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be  insisted  upon  in  such  circnmstanceB  eccm  to  be  relied  upon* 
They  are  not  in  point,  for  the  reason  that  this  requirement  is 
not  one  relating  to  the  conduct  of  parties,  or  the  care  '^^^^  of 
property  during  the  life  of  the  policy.  It  is  a  condition  prece- 
dent to  the  risk  attaching  at  all,  and  to  be  performed  before 
policy  takes  effect  with  respect  to  the  property  to  be  insured. 
To  hold  that  it  might  be  waived,  as  contended,  would  be  tanta* 
mount  to  declaring  that  recovery  might  be  had  in  the  absence 
of  a  contract.  No  authority  so  holding  is  cited,  and  we  are  con- 
fident none  can  be  found. 

Was  dropping  the  letter  in  the  mail-box  depositing  it  ^'in  the 
postoffice  at  the  place  of  mailing,'^  within  the  meaning  of  the 
first  condition  of  the  policy?    In  the  statutes  of  the  United 
States  the  word  ^^postofSce^'  has  a  well-defined  meaning:  IJ.  S. 
Bev.   Stats.,   sec.   3829   et  seq.;  IT.  S.  Comp.  Stats.  1901,  p. 
2608.    The  postmaster  general  is  required  to  establish  postofiBces 
at  such  places  on  post  roads  as  he  may  deem  expedient,  and  a 
postmaster  is  to  be  placed  in  charge  of  each  postofike.     As  con* 
templated  in  these  statutes,  and  in  the  sense  in  which  the  word 
is  ordinarily  used,  ''postoffice^'  is  the  room  or  building  where 
the  local  business  of  the  postal  department  is  conducted.     Thus 
Webster  defines  it  as  ''an  office  under  governmental  superintend- 
ence, where  letters,  papers,  and  other  mailable  matters  are  re- 
ceived and  distributed;  a  place  appointed  for  attending  to  all 
business  connected  with  the  maiL"    That  the  word  was  em- 
ployed in  this  sense  appears  from  a  comparison  of  the  first  and 
eighth  clauses  of  the  contract,  and  in  the  fair  construction  of 
the  former.    The  first  condition  requires  the  letter  of  advice  to 
be  ^deposited  in  the  postoffice  at  the  place  of  mailing,''  and  the 
second  exacts  the  mailing  of  the  package  by  being  ''deposited 
and  registered  at  the  postoffice.''    In  other  words,  the  letter  of 
advice  may  not  be  deposited  in  the  postoffice  of  some  place  other 
than  that  of  the  village,  town  or  city  where  the  package  is  regis- 
tered.   The  language  employed  also  indicates  that  it  was  in- 
tended to  distinguish  between  the  mere  matter  of  mailing  the 
letter  and  the  place  where  mailed,  for  it  is  expressly  required,, 
not  that  it  be  mailed  or  placed  in  the  United  States  mails,  but 
that  it  be  ^^  deposited  at  a  particular  place,  to  wit,  the  post- 
office  in  the  locality  where  the  package  has  been  mailed.     In 
view  of  this  language,  we  do  not  feel  at  liberty  to  say  that  the 
deposit  in  the  mails  generally  was  intended.    True,  the  mail- 
box was  shown  to  have  been  under  the  control  and  supervision 
of  the  postmaster,  and  letters  and  parcels  mailed  in  it,  though 
not  carried  to  the  postoffice,  passed  into  his  custody  as  com- 


Mj,  1904.]     Bakco  Ds  Sonora  i;.  Bankers'  etc.  Co.  371 

pletely  as  though  left  at  the  building  occupied  as  a  postoffice. 
Bat  tiiia  cannot  be  held  to  constitute  a  mere  receiving  box  three 
Imdred  and  fifty  yards  from  the  building  occupied  by  the  post- 
jnaster,  without  physical  connection  therewith^  a  part  of  the 
postoffice  itself.     It  was  still  a  mail-box,  and  not  a  postoffice. 
Otherwise  boxes  miles  away  may  be  appropriately  so  declared, 
aad  the  deposit  of  letters  in  any  of  the  mail-boxes  in  a  city 
kYing  the  free  delivery  system  must  be  construed  to  be  deposit- 
ing in  the  postoffice.    These  may  be  under  a  separate  bureau 
of  the  general  government,  as  contended,  but  the  mails  are  gath- 
ered therefrom  at  stated  periods,  as  in  the  instant  case,  and  car- 
ried to  the  postoffice  for  distribution.    In  a  general  sense — for 
iaatance,  as  used  in  the  constitution,  authorizing  Congress  to 
estahlish  postoffices  und  post  roads — ^the  entire  system  of  for- 
Tarding  mails  may  be  regarded  as  the  postoffice,  and  in  this 
tense  I  was  of  opinion  on  the  former  submission  that  the  words 
IB  employed  in  the  contract  might  be  construed.    But  the  con- 
dition in  the  contract  has  reference  to  a  particular  postoffice  at 
the  place  of  mailing  of  the  package,  and  therefore  the  designs* 
tion  could  not  have  been  intended  to  have  reference  to  ihe  gen- 
eral system.    A  very  good  reason  for  exacting  the  mailing  of 
the  letter  of  advice  in  the  postoffice  is  that  thereby  prompt  post- 
marking is  secured,  and  the  company  advised  therefrom  of  the 
place  where  deposited,  and  approximately  of  the  time  when  its 
policies  attach.    Thus  the  postoffice  at  Nogales  was  furnished 
by  the  government  vnth  a  stamp  indicating  the  hours  of  the 
day  when  mail  was  received;  and,  had  this  letter  been  deposited 
in  the  postoffice,  *^  instead  of  the  box,  it  would,  in  all  prob- 
ability, have  borne  a  postmark  stating  when  received — vindicat- 
ing that  it  had  been  mailed  before  6  o'clock  P.  M.  of  March 
tlst,  and  therefore  before  the  robbery,  which  occurred  shortly 
after  6.    It  would  also  have  shown  that  it  was  mailed  at  No- 
galea,  instead  of  at  any  point  between  that  place  and  Benson, 
Arizona.    The  company  had  the  right  to  so  frame  its  contract 
as  to  be  able  to  avail  itself  of  such  evidence.    This  did  not  pre- 
Tent  dropping  letters  in  the  postoffice  after  closing  time,  but  it 
provided  proof  thereof  by  the  appearance  of  the  postmark  dated 
the  following  morning.     Such  evidence  may  not  be  infallible, 
but  no  argument  is  required  to  demonstrate  that  it  might  prove 
exceedingly  helpful  to  the  insurer  in  the  investigation  of  losses. 
It  is  said,  however,  that  the  defendant,  by  putting  a  different 
construction  on  the  contract,  waived  that  we  have  given  it,  and 
elected  to  base  its  defense  on  another  ground.     It  is  true  that 
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fin  certain  letters  and  blanks  tlie  insurer  referred  to  the  mailing 
of  the  letter  before  or  after  the  robbery,  but  the  manner  of  the 
juailirg  was  not  mentioned.  It  is  not  questioned  but  that  the 
.letter  had  been  deposited  in  the  mails.  The  first  proofs  of  loss 
represented  that  it  had  been  mailed  as  required  by  the  policy, 
.and  the  correspondence  shows  conclusively  that  the  defendant 
was  insisting  all  along  that  the  contract  had  not  attached,  ow- 
ing to  the  failure  to  mail  the  letter  of  advice  in  accordance  with 
the  first  condition,  and  we  have  not  found  anything  in  the  record 
indicating  an  intention  of  treating  the  deposit  in  the  mail-box 
as  a  compliance  therewith. 

Some  reliance  is  placed  on  section  1743  of  the  Code,  provid- 
ing, in  substance,  that  the  violation  of  any  condition  or  stipula- 
tion rendering  a  policy  void,  before  loss,  shall  not  defeat  re- 
covery, if  it  is  made  to  appear  that  the  omission  to  observe  such 
•condition  or  stipulation  did  not  contribute  to  the  loss.  This  sec- 
tioD  lias  no  application,  for  that,  by  not  complying  with  the  condi- 
tion precedent,  no  contract  of  ^^^  insurance  was  eflPected,  and 
hence  there  was  no  condition  or  stipulation  to  be  violated. 

2.  By  the  eighth  clause  the  money  package  is  warranted  by 
the  insured  to  have  been  packed  and  sealed  by  two  adults,  one 
of  whom  continued  in  control  until  deposited  in  the  postoffice. 
As  the  parties  have  made  this  a  condition  of  the  contract,  we 
are  not  to  inquire  into  its  raaterialit}'.  It  is  enough  that  they 
made  it  material:  Stewart  v.  Equitable  Life  Assn.,  110  Iowa, 
528,  81  N.  AY.  78^^ ;  Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa, 
600,  81  N.  W.  807.  While  two  adults  witnessed  the  packing 
and  scaling  of  the  money,  Date,  who  was  also  present,  carried 
the  package  to  tlie  postmaster,  and  had  it  registered.  He  was 
seventeen  years  old,  his  next  birthday  being  July  13,  1900; 
and  on  the  way  or  at  the  building  he  met  Gaxiola,  a  boy  of  fif- 
teen years.  .  Dato  claims  merely  to  have  answered  Gaxiola's 
xjucstion  as  to  what  was  in  the  package,  while  Gaxiola  testified 
that  this  information,  together  with  the  statement  of  the 
amount,  was  volunteered  to  him  and  one  Henderson ;  that  the 
latter  climbed  over  the  partition  heretofore  mentioned,  and  ex- 
tracted the  package  from  the  mail  sack,  shortly  after  6  o'clock 
P.  M.,  and  subsequently  shared  its  contents  with  him.  It  may 
le,  as  argued  by  appellant,  that  this  illustrates  the  reason  for 
exacting  the  performance  of  duty,  or  of  packing  and  delivering 
the  money  to  the  government  by  adults,  because  of  tiieir 
^eater  prudence.  It  is  to  be  observed,  however,  that  no  condi- 
tion of  the  policy  imposes  silence  on  one  properly  selected  to 
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carry  the  money.     But  was  Dato  an  adult?    At  common  law^ 
aooording  to  Blackstone:  **A  male  at  the  age  of  twelve  years 
may  take  the  oath  of  allegiance;  at  fourteen  is  at  years  of  dis- 
cretion, and  therefore  may  consent   or   disagree  to   marriage^ 
may  choose  his  guardian,  and,  if  his  discretion  can  he  actu* 
ally  proTed,  may  make   his   testament  of   personal   estate;  at- 
eeventeen  may  be  an  executor;  and  at  twenty-one  is  at  his  owni 
disposal,  and  may  alien  his  lands,  goods,  and  chattels.    A  fe- 
male also  at  seven  years  of  age  may  •**  be  betrothed  or  given' 
in  marriage;  at  nine  is   entitled  to   dower;   at   twelve  is   at 
years  of  maturity,  and  therefore  may   consent  or   disagree  to 
marriage,  and,  if  proved  to  have  sufficient  discretion,  may  be* 
queath  her  personal  estate;  at  fourteen  is  at  years  of  discre- 
tion, and  may  choose  a  guardian,  at  seventeen  may  be  an  exe- 
CQtrix;  and  at  twenty-one  may  dispose  of  herself  and  her  lands. 
So  that  full  age  in  male  or  female  is  twenty-one  years,  which  • 
age  is  completed  on  the  day  preceding  the  anniversary  of  a 
person's  birth,  who  till  that  time  is  an  infant,  and  so  styled  in 
law.''    Thereafter  they  are  adults.    And  this  is  the  conclusion 
of  the  lexicographers  and  the  courts  generally  concerning  the 
term  in  its  legal  acceptation.    Thus  the  court  of   appeals  of 
Texas,  in  Schenault  v.  State,  10  Tex.  App.  410,  and  numerous 
cases  since,  has  defined  the  word  to  be  a  person  who  has  at- 
tained the  full  age  of  twenty-one  years:  See,  also.  Code,  sec. 
3188.    The  common  law  is  modified  by  statute  to  the  extent  of 
declaring  a  female  an  adult  at  eighteen  years  of  age,  and  all 
persons  such  upon  marriage. 

But  the  policy  was  issued  to  the  plaintiff,  a  corporation- 
located  in  the  state  of  Sonora,  in  the  republic  of  Mexico.  The 
application  therefor  was  mailed  from  Hermosillo,  Mexico^  and 
in  response  the  policy  was  executed  and  mailed  to  plaintiff  at 
that  place.  It  is  conditioned  "to  cover  shipments  by  the  regis- 
tered  mail  or  by  express  within  the  TTnited  States,  or  between 
the  TTnited  States  and  the  dominion  of  Canada,  kingdom  of 
Great  Britain  and  Ireland  or  the  continent  of  Europe."  This 
package  was  merely  registered  from  one  point  in  the  territory 
of  Arizona  to  another,  and,  in  the  absence  of  any  showing  Uy 
the  contrary,  its  laws,  as  contended,  are  to  be  presumed  like 
those  of  Iowa.  There  is  nothing  in  the  contract,  however,  re- 
quiring the  money  to  be  packed  and  sealed  in  any  of  the  coun^ 
tries  named,  and  the  fact  that  the  policy  was  issued  to  a  bank 
in  Mexico  indicates  that  this  was  to  be  done  there.  Naturally,, 
the  money  would  be  prepared  for  ■^®*  transportation  before  re* 
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moval  from  the  place  where  kept  This  must  haye  been  wi 
the  contemplation  of  the  parties  in  making  the  contract  M 
festly,  the  object  was  to  provide  indemnity  for  lose  beti 
points  in  the  countriea  enumerated  in  transporting  funds  J 
the  plaintiff  bank.  The  thought,  then,  waa  that  the  m< 
would  be  prepared  for  shipment  in  Mexico.  This  portioi 
the  contract  was  to  be  there  performed,  and  in  this  respei 
ig  veil  settled  that  the  laws  of  the  locus  in  quo  govern.  "] 
ters  bearing  upon  the  execution,  the  interpretation,  and  vali 
of  a  contract  are  determined  by  the  law  of  the  place  where 
contract  is  made.  Matters  connected  with  its  performance 
regulated  by  the  law  prevailing  at  the  place  of  performa 
Matters  respecting  the  remedy,  such  as  the  bringing  of  suits, 
missibility  of  the  evidence,  statutes  of  limitation,  depend  i 
the  law  of  the  place  where  the  suit  is  brought":  Scudde 
Union  Nat  Bank,  91  U.  S.  406,  23  L.  ed.  245.  To  tiie  s 
effect,  see  Wharton  on  Conflict  of  Laws,  sees.  201,  433  et  t 
Minor  on  Conf  ict  of  Laws,  sec.  186.  In  the  absence  of  i 
thing  indicating  the  contrary,  the  parties  are  presumed  to  ! 
in  mind,  for  the  purpose  of  performance,  the  law  and  nsag 
the  place  where  this  is  to  be  done.  This  particular  part  of 
contract  was  to  be  performed  at  the  initial  point  by  the  pi 
tiff,  and  there  is  no  reason  for  thinking  the  parties  intei 
otherwise  than  the  laws  of  Mexico  should  controL  Freqne 
different  parts  of  an  arrangement  are  to  be  carried  out  in 
feient  localities,  and  ordinanly  in  such  cases  the  law  of 
place  is  applicable  to  the  doing  of  each  part:  Minor  on  i 
flict  of  Laws,  sec.  160.  As,  then,  the  money  waa  intende 
be  packed  and  sealed  in  Mexico,  and  the  persons  doing  this  ' 
to  be  adults,  they  were  required  to  be  adults  under  the  lai 
that  country. 

The  plaintiff  pleaded  that  the  "civil  law,  in  distinc 
from  the  common  law,  is  the  foundation  of  the  laws  of  Mexi 
It  called  as  witness  an  attorney  who  testifled,  in  *®* 
stance,  that  he  was  not  acquainted  with  the  laws  of  the  re| 
lie  oi  Mexico,  nor  of  the  atate  of  Sonora,  but  that  he  had  1 
a  stuilent  of  history  of  law  and  government,  and,  from 
BtiK!ii?s,  kni'w  in  a  general  way  the  countries  having  a  i 
law  or  a  -Tusfinian  Code  as  the  basis  of  their  junsprudence, 
that  Mexiir.  was  one  of  these;  that  the  country  had  a  const 
tion  and  statutory  laws  in  system  like  those  of  the  Un 
States :  and  that  Bouvier's  Law  Dictionary  is  accepted  authc 
on  legal  definitions.    The  parts  of  this  dictionary  stating  ■ 
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the  dyil  law  is  the  foandation  of  the  law  of  Mexico  and  certain 
iflher  coimtries,  and  that  an  ^^adult^  under  the  civil  law,  is 
a  male  infant  who  has  attained  the  age  of  fourteen  years, 
was  introduced,  in  evidence.  All  this  evidence  was  received 
over  the  def^idant^s  objection.  That  concerning  the  diction- 
ary and  its  definition  of  an  adult  under  the  civil  law  was  rightly 
admitted.  Otherwise  the  witness  did  not  show  himself  com- 
petent to  testify.  No  evidence  of  the  written  law  was  intro- 
duced. The  statute  authorizes  proof  of  the  unwritten  law  of  a 
foreign  country  by  parol :  Code,  sec.  4657 ;  Crafts  v.  Clark,  38 
Iowa,  237.  But  this  must  be  given  by  persons  familiar  with  the 
laws  of  such  countrv,  or  who  are  at  least  in  a  situation  render- 
ing  such  knowledge  probable:  Watson  v.  Walker,  23  N.  H.  471; 
American  Life  Ins.  etc.  Co.  v.  Eosenangle,  77  Pa.  St  607; 
Greasons  v.  Davis,  9  Iowa,  219. 

As  to  whether  the  civil  law  is  the  foundation  of  Mexican 
jurisprudence,  the  histories  are  quite  as  accessible  to  the 
court  as  to  the  witnesses.  Probably  judicial  notice  should  bo 
taken  of  the  fact  as  a  matter  of  history.  But  this  extends  no 
further  than  that  the  general  system  of  jurisprudence  prevails, 
without  taking  notice  of  details.  The  extent,  of  its  adoption 
we  are  not  bound  to  know,  for,  in  its  adjustment  to  the  situ- 
ation and  conditions  of  a  people  on  this  continent,  doubtless 
many  changes  were  made.  Was  the  entire  body  of  the  Justinian 
Code  adopted?  Or  this  with  modifications  essential  to  meet 
the  necessities  and  ^^^  demands  of  modem  civilization?  This 
was  a  matter  for  specific  proof  with  respect  to  the  particular  is- 
sue. We  know  that  Mexico  was  a  Spanish  province  for  about 
three  hundred  years,  and  then  became,  and  still  is,  a  republic. 
At  no  period  of  its  history  has  it  been  under  British  sovereignty. 
Its  institutions  are  Latin,  and  not  Anglo-Saxon,  and  the  com- 
mon law  is  not  presumed  to  be  in  force  in  any  state  or  country 
where  English  institutioub  have  not  been  established:  Savage 
V.  O'Neil,  44  N.  T.  298;  Davison  v.  Gibson,  66  Fed.  443,  5 
C.  C.  A.  543;  Norris  v.  Harris,  16  Cal.  262;  Flato  v.  Mulhall, 
72  Mo.  522 ;  Brown  v.  Wright,  68  Ark.  20,  22  8.  W.  1022,  21 
L  B.  A.  467 ;  13  Am.  &  Eng.  Ency.  of  Law,  1065. 

The  appellee  urges  that  the  objection  to  the  nonage  of  Dato 
was  waived,  and  there  is  much  to  be  said  in  favor  of  this  propo- 
sition. But  as  what  we  have  said  will  in  all  probablity  termin- 
ate the  case,  it  is  unnecessary  to  pass  on  that  issue. 

Reversed. 

Bishop,  J.«  took  no  part 
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Strttt  Lttler-boxet  aad  street  delivery  are,  aeeording  to  Wooi 
CallaghaD,  61  Mich.  402,  1  Am.  Bt.  Rep.  597,  ]egal  parti  of 
poHtofflce  Bjatem,  &nd  a  letter  deposited  in  one  of  these  boxM  i 
b«  considered  as  being  delivered  or  mailed  at  the  postofEce:  8e% 
Cuco  Nat.  Bank  t.  Bbaw,  79  Me.  376,  1  Am.  St.  Hep.  319. 

Tlu  Lata  of  (h«  Place  of  Performance  usuallj  governs  the  interpi 
tion  and  validitj  of  a.  contract:  See  Swedish -American  Nat.  Ban 
First  Nat.  Bank,  89  Minn.  98,  99  Am.  St.  Sep.  649,  and  eases  citM 
the  eroea-ref  erenes  note  thereto. 

CovrU  do  nol  Tate  Judicial  Notioe  of  the  laws  of  foreign  eonnl 
(Hollowaj  T.  Memphis  etc.  B.  B.  Co.,  2S  Tex.  465,  76  Am.  Dec 
Kohn  V.  Schooner  Benaisanee,  0  !«.  Ann.  526,  62  Am.  Dta,  577;  i 
to  State  T.  Twitt7,  11  Am.  Dee.  781-7S3),  nor  of  the  statutes  of  si 
states:  Murtej  t.  Allen,  71  Vt.  377,  76  Am.  Bt.  Bep.  779;  Myerj 
Chicago  etc.  Bj.  Co.,  69  Minn.  476,  66  Am.  Bt.  Bep.  579. 

The  Common  Law  t*  Presumed  to  prevail  tn  states  jndieiallj  kn 
to  be  of  common-law  origin:  Birmingham  Water  Works  Co.  v.  Hi 
121  Ala.  16S,  77  Am.  St.  Bep.  43.  See,  too.  Estate  of  Harrington, 
Col.  244,  98  Am.  St.  Bep,  61;  Mitteothal  y.  Mascagni,  183  Uus. 
97  Am.  Bt.  Bep.  404.  Bat  It  is  not  presumed  to  exist  in  Lonisii 
Pe«t  y,  Hateher,  lia  Ala.  Sl^  57  Am.  St.  Bep.  46. 
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COMPANY. 

(68  Kan.  17,  74  Pae.  «00.] 

UMITATIOir  OF  AOTIOKS-'*Oiit  of  the  8tat«."-0n6  re- 
taining a  residence  in  the  state  at  which  process  against  him  may  be 
■erred  must,  nevertheless,  be  regarded  as  ''out  of  the  state"  within 
the  meaning  of  those  words  as  used  in  the  statute  of  limitations. 
(p.  S78.) 

STATUTE  OF  LIMITATIOKB— ''Out  of  the  SUte."— A  for- 
eign eorporation,  though  it  has  agents  and  does  business  within  the 
state  and  a  valid  judgment  might  be  entered  against  it  on  service 
of  process  on  such  agents  therein,  must  be  regarded  as  "out  of  the 
state"  within  the  meaning  of  a  statute  providing  that  if,  when  a 
eause  of  action  accrues  against  a  person,  he  is  out  of  the  state,  the 
period  limited  for  the  commencement  of  the  action  shall  not  begin 
to  run  until  he  comes  into  the  state,     (p.  382.) 

Action  commenced  June  1,  1901^  to  recover  for  personal  in- 
juries Buffered  by  the  plaintiff  on  July  15,  1894,  from  the  negli- 
gent starting  of  a  passenger-car  of  the  defendant  by  its  employes 
while  she  was  alighting  therefrom.  The  defendant  was  a  cor- 
poration organized  imder  the  laws  of  Missouri,  having  its  prin- 
cipal place  of  business  in  Jackson  county  in  that  state,  where  the 
members  of  its  board  of  directors  and  its  president,  vice-presi- 
dent, secretary,  treasurer  and  general  superintendent  resided 
and  had  their  offices.  It  engaged  in  carrying  passengers  from 
Kansas  City,  Missouri,  in  and  through  Kansas  City  and  other 
towns  in  the  state  of  Kansas.  About  one-third  of  its  business 
waa  transacted  in  the  latter  state,  and  it  there  operated  more 
than  fifteen  miles  of  street  railway,  and  owned  and  occupie' 
the  requisite  car  bams  and  offices.  Judgment  was  entered 
favor  of  the  defendant  in  the  trial  court  on  the  groimd  tl 

(8T7) 
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the  plaintiff'e  action  was  barred  by  the  etatute  of  limitatioiu  n 
ferred  to  in  the  opinion  of  the  enpreme  court 

Getty,  HntchingB  &  Dean,  tor  the  plaintiff  in  error. 

Miller,  Buchan  &  Morris,  for  the  defendant  in  error. 

*•  SMITH,  J,  The  sole  question  involved  is  whether 
foreign  corporation  tranBacting  business  in  this  state  can  plet 
the  statute  of  limitations  in  bar  of  a  cause  of  action  originatii 
here  in  favor  of  a  resident  plaintiff.  The  statutory  langoaj 
applicable  to  the  case  is  as  follows:  "If,  when  a  cause  of  actic 
accrues  against  a  person,  he  be  out  of  the  state,  .  .  .  .  tl 
period  limited  for  the  commencement  of  the  action  shall  d 
begin  to  run  t)ntil  he  comes  into  the  state,  ....  and  if  aft 
the  cause  of  action  accrues  he  depart  from  this  state,  .  .  . 
the  time  of  his  absence  ....  shall  not  be  computed  as  any  pa 
of  the  period  within  which  the  action  must  be  brought":  Ge 
Stets.  1901,  sec.  4449.  By  the  thirteenth  paragraph  of  ee 
tion  7343  it  is  ^^  provided  that  the  word  "person"  may  be  c 
tended  to  corporate  bodies. 

It  is  the  contention  of  connsel  for  defendant  in  error  th 
because,  at  the  time  of  the  injury  to  plaintiff  below,  the  strt 
railway  company  was  doing  business  in  Kansas,  and  had  a  t 
perintcndent  here  on  whom  process  could  be  served,  and  so  co 
tinned  to  tranBact  businese  and  maintain  an  o£Bce  in  this  stt 
until  the  action  was  begun,  for  the  purpose  of  invoking  the  b 
■of  the  statute  of  limitations,  it  cannot  be  held  that  the  c( 
poratlon  was  out  of  the  state  during  said  time. 

In  Lane  t.  National  Bank  of  the  Metropolis,  6  Kan.  74, 
■was  held  that  the  personal  absence  of  the  debtor  from  the  sta 
even  if  he  retained  a  residence  here  at  which  process  agaii 
him  might  be  served,  was  suf&cient  to  take  the  case  out  of  t 
-statute.  This  case  has  been  followed  repeatedly;  Hoggett 
Emerson,  8  Kan.  3()'i;  Morrell  v.  Ingle,  23  Kan.  3^;  Conlon 
Lanphcar,  ^7  Kan.  431,  15  Pac,  600;  Ament  v.  Lowentha 
62  Kan.  706,  35  Pac.  804;  Coale  v.  Campbell,  53  Kan.  480,  4* 
49  Pac.  604 ;  Investment  etc  Co.  v.  BergUiold,  GO  Kan.  813,  ■ 
Pac.  469. 

In  the  early  case  of  Bank  of  Augusta  v.  Earle,  13  Pet.  51 

688,  10  L.  ed.  274.  Chief  Justice  Taney  said:  "It  is  very  tr 

rporation  can  have  no  legal  existence  out  of  the  boun 

ie  sovereignty  by  which  it  is  created.     It  exists  only 

ion  of  law,  and  by  force  of  the  law ;  and  where  th 
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law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corpora- 
ticm  can  have  no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty/^ 

Connael  for  the  street  railway  company  are  in  error  when 
they  assert  that  this  case  has  been  overruled  by  St  Clais  v.  Cox, 
106  TJ.  S.  350,  1  Sup.  Ct  Bep.  354,  27  L.  ed.  222.  The 
last  decision  went  no  further  than  to  ^*  hold  that  an  Illinois 
corporation  could  not  be  subject  to  a  judgment  in  personam  in 
Michigan  unless  at  the  time  of  service  of  summons  it  was  do- 
ing business  in  the  latter  state. 

In  Shaw  v.  Quincy  Min.  Co,,  145  U.  S.  444,  450,  12  Sup. 
Ct  Bep.  935,  937,  36  L.  ed.  768,  Mr.  Justice  Gray,  after  quot- 
ing the  above  language  of  Chief  Justice  Taney,  said:  "This 
statement  has  been  often  reaffirmed  by  this  court,  with  some 
change  of  phrase,  but  always  retaining  the  idea  that  the  legal 
existence,  the  hoipe,  the  domicile,  the  habitat^  the  residence,  the 
citizenship  of  the  corporation  can  only  be  in  the  state  by  which 
it  was  created,  although  it  may  do  business  in  other  states 
whose  laws  permit  if 

In  the  same  opinion  the  words  of  Mr.  Justice  Curtis  in 
Lafayette  Ins.  Co.  v.  French,  18  How.  404,  15  L.  ed.  461,  are 
approved.  He  said :  *'This  corporation,  existing  only  by  virtue 
of  a  law  of  Indiana,  cannot  be  deemed  to  pass  personally  be- 
yond the  limits  of  that  state"' :  See  1  Clark  &  Marshall  on  Pri- 
vate Corporations,  356. 

In  Land  Grant  By.  v.  Commissioners  of  CoflEey  County,  6 
Ean«  245,  253,  Mr.  Justice  Valentine,  speaking  for  the  court, 
said:  **A  corporation,  in  order  to  have  any  legal  or  valid  ex- 
istence, must  have  a  home,  a  domicile,  a  principal  place  of  doing 
business,  within  the  boundaries  of  the  state  which  creates  it.  It 
may  send  agents  into  other  states  to  do  business,  but  it  cannot 
migrate  in  a  body.  If  it  attempts  to  migrate  in  a  body,  to  go 
beyond  the  jurisdiction  of  the  laws  which  bind  and  hold  it  to- 
gether, it  dissolves  into  its  original  elements,  and  the  persons 
who  comprise  it  become  only  individuals.  And  even  where  a 
corporation  has  a  legal  and  valid  existence  in  its  own  state,  the 
only  recognition  that  *^  other  states  will  give  to  it  is  such  as  the 
roles  of  courtesy  and  comity  between  states  require.'' 

The  corporation  sued  in  this  action,  like  all  others,  is,  in  the 
words  of  Chief  Justice  Marshall,  ^an  artificial  being,  invisible, 
intangible,  and  existing  only   in   contemplation   of   law.''    In. 
State  V.  Topeka  Water  Co.,  61  Kan.  547,  558,  60  Pac.  337,  34^ 
it  was  said:   *'A  eorporation  exists  by  the  will  of  a  sovereif 
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power.    To  this  superior  authority  it  owes  an  allegiance  which 
it  cannot  abjure.'^ 

If  the  Metropolitan  Street  Railway  Company  was,  in  con* 
templation  of  law,  present  in  this  state  from  May,  1894,  mitil 
June,  1901,  then  the  action  was  barred.  The  corporation  was 
sued.  It  is  not  contended  that  the  body  corporate  moved  itself 
into  this  state,  but  that,  having  agaits  here,  their  presence,, 
while  transacting  business  iu  its  behalf,  amounted  to  the  pres* 
ence  of  the  corporation  itself,  wittiin  the  meaning  of  the  stat- 
ute of  limitations  above  set  out.  If,  as  stated  by  Chief  Justice 
Taney,  a  corporation  cannot  migrate  from  one  state  to  another, 
then  the  intangible  body  which  was  sued  in  this  action  was  at 
all  times  absent  from  this  state  and  present  in  the  state  of 
Missouri.  In  Tioga  B.  B.  Co.  v.  Blossburg  etc.  B.  B.  Co.,  20 
Wall.  137,  149,  22  L.  ed.  381,  Mr.  Justice  Hunt  said :  'T^e  do 
not  say  that  a  corporation  cannot  run  its  caiB  in  a  state  other 
than  that  where  it  is  incorporated  and  where  it  is  domiciled, 
nor  that  it  cannot  by  its  lawful  agents  make  contracts  and  do 
other  business  in  such  state.  We  assume  that  it  can.  In  doing 
these  thiDgs  it  does  not  lose  its  residence  in  the  former  state  nor 
become  a  resident  of  the  latter.  It  still  resides  in  tiie  'state 
where  it  is  incorporated  and  does  not  depart  therefrom.*' 

The  language  above  quoted  was  used  when  the  **  court  was 
considering  the  effect  of  a  section  of  the  New  York  statute  of 
limitations  exactly  like  ours.  It  is  true,  as  coimsel  state;,  that 
in  the  case  last  referred  to  it  was  held  by  a  majority  of  the  court 
that  in  New  York  no  personal  judgment  can  be  obtained  against 
a  foreign  corporation  by  service  on  its  oflScers  or  agents  al- 
though it  may  be  doing  business  in  that  state.  We  do  not  con- 
clude, however,  that  a  different  result  woidd  have  been  reached 
had  the  law  there  permitted  a  valid  personal  judgment  to  be 
rendered,  based  on  service  on  the  corporation's  agents  in  New 
York.  In  the  brief  of  counsel  for  the  street  railway  company 
it  was  said:  '^The  full  object  and  purpose  of  our  law  has  been 
subserved  when  a  plaintiff  for  the  full  period  of  limitation  has 
been  in  a  position  to  sue  upon  his  claim  and  recover  a  personal 
judgment  against  the  defendant.'' 

The  same  argument  was  made  in  behalf  of  Senator  Lane,  in 
Lane  v.  National  Bank  of  the  Metropolis,  6  Kan.  74,  who  main- 
tained a  residence  in  Lawrence,  in  this  state,  where  personal 
'^e  could  have  been  had  by  leaving  a  copy  of  the  summons 
section  64  of  the  code  (Gen.  Stats.  1901,  sec  4494),  and 
^nal  judgment  obtained  thereon,  which  would  be  good 
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«Tcrywhere.  The  court,  however,  held  that  the  statute  of  limi- 
tations which  excludes  the  time  during  which  the  debtor  is  ab- 
sent from  the  state  should  receive  the  natural  meaning  tho 
words  used  import  The  plaintiff  in  the  Lane  ease  was  nowise 
obstructed  or  delayed  in  bringing  his  action  by  the  absence  of 
the  debtor  in  Washington,  for  during  the  whole  time  of  such 
absence  he  could  have  obtained  service  of  summons  as  valid  in 
all  respects  as  if  had  personally  on  Mr.  Lane  in  this  state. 

The  case  of  North  Missouri  By.  Co.  v.  Akers,  4  Kan.  463, 
96  Am.  Dec.  183,  was  an  action  against  a   Missouri   railroad 
corporation  for  breach  of  contract    The  latter  **  pleaded  the 
statute  of  limitations.    The   court    said,  at   page    475:  "The 
reply  to  the  plea  of  the  statute  of  limitations  was  that  the  de- 
fendant was  a  foreign  corporation,  created  and  existing  under 
the  laws  of  Missouri,  and  having  no  corporate  existence  under 
the  laws  of  Kansas.     And  there  was  testimony  absolutely  prov- 
ing these  allegations.     So  that  the  assumption  of  fact  in  the  in- 
struction is  hardly  sustained  by  the  record.    But  we  have  al- 
ready attempted  to  show  that  a  corporation  is  a  person  under 
the  code  and  within  the  meaning  of  section  28 — an  artificial 
being,  a  corporate  body,  confined  to  the  state  of  Missouri,  where 
it  remained  until  this  suit  was  brought,  for  aught  that  appears 
from  the  record,  and  is  subject  to  the  exceptions  enumerated  in 
section  28  of  the  code.     To  hold  otherwise  would  be  to  say  that 
the  legislature  intended  to  discriminate  in  favor  of  a  foreign 
corporation,  M^'ithout  any  just  grounds  for  such  a  conclusion, 
^e  think  the  principle  of  this  instruction  was  settled  by  the 
court  in    the  case  of   Bonifant  v.    Doniphan,  3  Kan.    35,  and 
ag^ust  the  plaintiff  in  error." 

There  was  no  showing,  however,  in  the  case  referred  to  that 
the  foreign  corporation  had  at  any  time  transacted  business  in 
this  state.  The  court  based  its  decision  on  the  authority  of 
Bonifant  v.  Doniphan,  3  Kan.  26,  which  first  adopted  the  con- 
Btruction  of  the  limitation  statute  afterward  adhered  to  in  the 
I^ane  case  and  others  cited  above.  It  will  be  noted  that  the 
court  applied  the  language  of  section  4449  of  the  present  statute, 
«npra,  to  an  artificial  being — a  corporate  body — and  gave  it 
the  same  effect  as  if  an  absent  individual  were  defendant  in 
the  action.  The  same  application  of  the  statute  was  made  in 
Aetna  Life  Ins.  Co.  t.  Koons,  26  Kan.  215,  the  third  paragraph 
of  the  syllabus  reading:  "Where  the  petition  alleges  that  the 
defendant  is  a  foreign  insurance  corporation,  created  and  exist- 
ing ••  under  the  laws  of  Connecticut,  with  its  principal  office 
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in  tite  city  of  Hartford,  in  that  state,  it  sufiGcienUj  ^pea 
therefrom  that  the  defendant  is  a  nonresident,  and  not  presei 
in  the  state,  and  an  objection  npon  the  ground  that  the  cam 
of  action  therein  set  forth  is  barred  by  the  statnte  of  limitation 
is  not  well  taken,  because  the  exceptions  enumerated  in  sectic 
21  of  the  code  apply." 

A  corporation  must  be  thought  of  without  reference  to  tl 
memhere  who  compose  it.  The  latter  may  die,  but  the  bod 
corporate  does  not  While  a  valid  judgment  may  be  take 
against  a  corporation  in  this  state  by  service  here  on  its  ofiBcei 
or  agents  transacting  business  for  it,  yet  such  fact  does  ni 
compel  OS  to  hold  that,  within  the  meaning  of  onr  Umitatio 
law,  it  is  personally  present  in  Wie  state  when  served.  In  tl 
case  of  Senator  Lane  a  valid  personal  judgment  could  have  bee 
obtained  against  him  by  his  creditor  by  service  of  summons  lei 
at  his  usual  place  of  residence  in  Kansas,  although  at  the  tiiii 
he  was  temporarily  absent  in  Washington  in  discharge  of  h: 
official  duties.  In  Foster  etc.  Co.  v.  Caskey,  66  Kan.  600,  7 
Pac  268,  it  was  held  that,  although  the  principal  business  c 
a  foreign  corporation  was  transacted  in  this  state,  such  fact  di 
not  authorize  the  taxation  of  its  capitnl  stock  here.  The  cat 
of  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St  119,  146,  wa 
quoted :  "The  domicile  of  the  Standard  Oil  Company  is  in  tb 
state  of  Ohio.  Being  a  corporation,  it  is  an  invisible,  artificii 
and  intangible  thing.  When  it  sent  its  agents  to  this  state  t 
transact  business,  it  no  more  entered  the  state  in  point  of  fac 
than  any  other  foreign  corpoi'ation,  firm  or  individual  wh 
eends  an  agent  here  to  open  an  office  or  branch  house." 

Wisconsin  has  a  limitation  statute  like  ours.  The  dans 
relevant  here  reads:  "If,  when  the  cause  of  action  shall  accra 
against  *■"■  any  person,  he  shall  be  out  of  this  state,  such  actio: 
may  be  commenced  within  the  terms  respectively  limited  (si 
jearg)  after  such  person  shall  return  or  remove  to  this  state. 

This  provision  was  held  to  apply  to  the  temporary  abeenc 

of  a  resident  of  the  state,  altliough  during  such  absence  a  sun 

mons  might  have  been  served  by  leaving  it  at  his  usual  plac 

of  abode:  Parker  v.  Kelly,  61  Wis.  562,   655,  21  N".  W.    531 

FoUowing  this,  in  Larson  v.  Aultman  ft  Taylor  Co.,  86  Wis.  28: 

286,  39  Am.  St  Rep.  893,  5C  N.  W.  915,  it  was  decided  that 

-I  corporation  came  witliin  the  purview  of  the  limitatio 

above  quoted.     The  court  said  that  tiie  word  "person 

plieable  to  corporations  as  well  as  to  individuals,  it  wi 

that  when  the  lanse  of  action  accrued  the  corporatio 
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was  *out  of  the  state.*'  In  Travelers'  Ins.  Co.  ▼.  Fricke,  99 
Wig.  367,  377,  74  N.  W.  372,  78  N.  W.  407,  41  L.  B.  A.  657, 
the  ease  of  Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  281,  39 
Am.  St  Bep.  893,  56  N.  W.  915,  was  followed.  On  a  motion 
for  rehearing  it  was  said :  ''The  appellant  argued  that  .... 
t  foreign  corporation  which  has  acquired  a  domicile  in  this  state 
for  the  purposes  of  litigation  is  not  a  nonresident  in  such  sense 
as  to  suspend  the  operation  of  the  statute  of  limitations  against 
it:  6  Thompson  on  Corporations,  sec.  7841.  The  motion  was 
doiied.'* 

In  most  of  the  cases  cited  by  connsel  for  defendant  in  error 
the  right  of  a  foreign  corporation  to  plead  the  statute  of  limita- 
tions is  made  to  depend  on  whether  valid  service  could  be  had 
on  it  in  the  state  where  sued :  Winney  v.  Sandwich  Mfg.  Co., 
86  Iowa,  608,  53  N.  W.  421,  18  L.  B.  A.  524;  Turcott  v.  Bail- 
road,  101  Tenn.  102,  70  Am.  St  Bep.  661,  45  S.  W.  1067,  40 
L.  B.  A.  768.     As  we  have  shown,  such  is  not  the  test  in  this 
state.    *®  The  last  case  cited  expressly  recognizes  that  the  doc- 
trine contended  for  by  defendant  in  error  does  not  obtain  io 
Kansas.     It  may  be  said  that  a  foreign  corporation  doing  busi- 
1M8&  in  this  state  through  agents  is  constructively  present  here 
for  the  purpose  of  valid  service  of  summons  on  it  although  it 
18  actually  out  of  the  state:  Merchants^  Mfg.  Co.  v.  Grand 
Trwak  By.   Co.,  13  Fed.  358.    The  constructive  presence  of 
Senator  Lane  in  Kansas  at  his  place  of  abode  in  Lawrence 
where  valid  service  might  have  been  had,  did  not  avail  him  dur- 
ing his  actual  absence  from  the  state. 

An  examination  of  the  decisions  of  different  states  on  the 
object  in  hand  vrill  disclose  that  in  almost  all  of  them,  where 
it  has  been  held  that  a  foreign  corporation  situated  like  defend- 
ant in  error  may  invoke  the  limitation  laws  of  the  jurisdiction 
where  it  is  sued,  statutory  provisions  differing  from  ours  exist. 
A  notable  exception,  however,  is  found  in  Nebraska,  where 
under  a  statute  like  section  4449  of  the  General  Statutes  of 
1901,  supra,  the  doctrine  of  the  Lane  case  and  others  cited 
above  is  denied.  In  Bauserman  v.  Blunt,  147  U.  S.  647,  657, 
13  Sup.  Ct  B/e^.  466,  470,  37  L  ed.  316,  the  court  said :  "But 
what  may  be  the  law  of  Nebraska  is  immaterial.  The  case  at 
bar  is  governed  by  the  law  of  Kansas,  and  the  duty  of  this 
court  to  follow  as  a  rule  of  decision  the  settled  construction  by 
the  highest  eonrt  of  Kansas  of  a  statute  of  that  state  is  not 
affected  by  the  adoption  of  a  different  construction  of  a  simi- 
lar statute  in  Nebraska  or  in  any  other  state.'* 
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Qd  the  queetioa  involved  aee,  aJao,  Boardman  v.  Lake  She 
etc.  Ey.  Co.,  84  N.  Y.  157,  and  cases  cited;  State  v.  Nation 
Ace.  Soc.  of  New  York,  103  Wia.  208,  79  N.  W.  220;  Ha 
chert  T.  Blair,  100  Fed.  817,  41  C.  C.  A.  76 ;  Baratow  v.  Uni. 
2»  etc.  Co.,  10  Nev.  386;  Clarke  v.  Bank  of  Missiasippi,  10  Ai 
516,  62  Am.  Dec.  248. 

Whether  foreign  corporations  which  have  purchased  or  leas 
railroads  in  this  state,  as  provided  in  section  5871  of  the  Qc 
cral  Statutes  of  1901,  are  affected  by  the  principle  invoh 
io  this  case,  we  do  not  decide. 

The  judgment  of  the  court  below  will  be  reversed  and  t 
cause  remanded  for  a  new  trial 

All  the  justices  concurring. 

Whetkrr  a  Fortiffn  Corporation  doing  baiinera  within  a  state 
"out  at  tbs  state,"  witbio  tbe  meBning  ot  lueb  words  whoD  ni 
to  a  itatuts  of  HmitatiooB,  is  discussed  in  the  notes  to  Clarke 
Baiik  of  UiBSissippi,  S2  Am.  Dec.  256,  257;  Ifoore  v.  Armstrong, 
Am.  Bee.  73;  and  the  Bubsequeut  ease  of  Tureott  v.  Bailroad, 
Tbdu.  102,  70  Am.  St.  Sep.  6B1. 


CITY  OF  HUTCHINSON  v.  LEIMBACH. 

[G8  Kan.  37,  74  Pac.  598.) 
CONSTITUnONAI.  LAW- Delegation  of  Legislatlva  Antl 
it?  to  Exclode  Territory  from  a  City.— A  statute  providing  that  wl 

ever  it  shall  ba  desired  to  exclude  any  lot  or  block  or  any  unplat 
fnrm  from  the  boundaries  of  any  city,  the  persoiia  so  dnairing  si 
j;ive  notice  in  the  manner  Bpecified  that  a  petition  will  bo  presen 
lo  the  district  court  for  such  eiclusion,  and  that  such  court,  u] 
j^rfBentation  of  such  petition,  must  bear  testimony,  and  if  sati». 
t  herefrom  that  due  notice  has  been  given  and  that  no  public  ri 
will  be  injured  or  endangered,  must  order  tbe  corporate  bounds: 
to  bo  changed  by  such  eictusion,  is  uneonstitutional,  because  it, 
(■fleet,  delegates  to  the  petitioners  the  legislative  power  to  determ 
the  boundaries  of  tbe   municipal  corporation  In  question,     (p.  3i 

A.  C.  Malloy,  for  the  plaintiff  in  error. 

W.  G.  Fairchild,  for  the  defendants  in  error. 

^  MASON,  J.  This  was  an  action  brought  to  enjoin  i 
collection  of  city  taxes  upon  real  property  which  at  one  ti 
was  within  the  city  of  Hutchinson,  hut  which  the  owners  cla 
im£  been  legally  taken  out  of  the  corporation.     The  distr 
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WBoi  granted  the  injunction  and  the  city  brings  the  matter 
hae  for  review.  The  proceedings  for  placing  the  land  outside 
the  corporate  limits  were  had  under  chapter  2Bt  of  the  Laws 
of  1897  (Gen.  Stats.  1901,  sees.  7894-7903),  and  the  conten- 
tion of  the  city  is  that  this  statute  is  void  because  it  attempts 
an  unconstitutional  delegation  of  legislatiye  authority.  De- 
fendants in  error  claim  that  the  statute  has  been  upheld  re- 
featedly  by  this  court  against  this  objection.  This,  in  a  sense, 
is  true,  but  a  review  of  the  authorities  will  discover  that  the 
case  presents  a  question  to  which  heretofore  the  attention  of 
the  court  has  not  been  directed  specifically. 

The  first  case  directly  involving  any  feature  of  the  question 
was  the  City  of  Emporia  v.  Smith,  42  Kan.  433,  22  Pac.  616, 
which  arose  under  section  1  of  chapter  69  of  the  Laws  of  1886 
(Gen.  Stats.  1901,  see.  1052),  but  in  which  it  was  merely  de- 
cided that  the  power  given  to  the  legislature  by  section  21  of 
article  2  of  the  Kansas  constitution,  to  confer  on  the  tribunals 
transacting  county  business  powers  of  local  legislation  and  ad- 
ministration, is  not  exclusive,  but  that  such  powers  with  refer- 
ence to  the  change  of  city  boundaries  might  be  conferred  on 
the  mayor  and  councilmen. 

The  next  case  was  Gallen  v.  Junction  City,  43  Kan.  *®  627, 
23  Pac.  652,  7  L.  B.  A.  736.    This  arose  under  the  same  stat- 
ute, which  reads  as  follows:  "That  whenever  the  city  council 
of  any  city  of  the  second  class  desire  to  enlarge  the  limits 
thereof  from  the  territory  adjacent  thereto,  said  council  shall, 
in  file  name  of  said  cify,  present  a  petition  to  the  judge  of  the 
district  court  of  the  county  in  which  such  city  is  situated,  set- 
ting forth  by  metes  and  boxmds  the  territory  sought  to  be  added, 
and  asking  said  judge  to  make  a  finding  as  to  the  advisabil- 
ity of  adding  said  territory  to  said  city.    Upon  such  petition 
being  presented  to  said  judge,  with  proof  that  notice  of  the 
time  and  place  said  petition  shall  be  so  presented  has  been  pub- 
tidied  for  three  consecutive  weeks  in  some  newspaper  published 
m  said  city,  he  shall  proceed  to  hear  testimony  as  to  the  advis- 
ability of  making  such  addition;  and  upon  such  hearing,  if 
he  dmll  be  satisfied  that  the  adding  of  such  territory  to  the 
city  will  be  to  its  interest,  and  will  cause  no  manifest  injury 
to  the  peraons  owning  real  estate  in  the  territory  sought  to 
be  so  added,  he  shall  so  find ;  and  thereupon  the  city  council 
of  said  city  may  add  such  territory  to  said  city  by  an  ordinance 
providing  for  the  same;  providing,  that  no  such  proceeding  shall 
be  necessary  where  the  territory  sought  to  be  added  is  subd 
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Tided  into  lota  and  blocks,  but  in  Bach  caBes  the  city  council  o 
Buch  city  Bhall  have  power  to  add  such  adjacent  territory  t 
eaid  city  by  ordinance." 

It  was  urged  that  the  statute  was  void  inasmuch  as  it  a1 
tempted  to  confer  legislative  powers  upon  a  judicial  office: 
The  opinion  reviewed  at  length  the  conflicting  authorities  beai 
iEg  on  the  question  and  upheld  the  statute  on  the  theory  the 
the  legislative  power  to  determine,  as  a  matter  of  policy,  vbethc 
a  tract  of  land  shonld  be  added  to  the  city  was  conferred  b 
it  upon  the  mayor  and  council,  tmder  the  restrictions  that  i 
should  not  be  exercised  in  any  case  where  it  would  not  be  t 
the  interest  of  the  city,  or  where  a  manifest  injury  would  l 
caused  to  property  owners,  *"  and  that  whether  tiiese  cond 
tions  existed  was  a  judicial  question,  properly  left  to  the  di 
termination  of  the  district  court.  The  principle  is  that  whi! 
the  court  may  be  said  to  decide  whether  a  change  ought  to  1 
made  the  council  determines  whether  it  shall  be  made.  Tl 
legislative  fiat  proceeds  from  the  council  and  not  from  the  cour 

The  next  cases  were  Huling  t.  City  of  Topeka,  44  Kan.  57' 
24  Pac.  1110,  and  Hurla  v.  Kansas  City,  46  Kan.  738,  27  Pa 
143,  arising  under  section  1  of  chapter  99  of  the  Laws  of  18£ 
(Gen,  State.  1901,  sec.  724),  vbich  is  similar  to  the  sectic 
quoted  but  applies  to  cities  of  the  first  class,  and  the  actic 
of  the  court  is  made  to  follow,  instead  of  precede,  that  of  tl 
council.  The  part  directly  in  point  reads  as  follows:  "Ther 
upon  said  court  shall  determine  whether  said  publication  hi 
been  maOe  as  herein  required,  and  shall  then  consider  said  ord 
nance,  and  by  its  judgment  either  approve,  disapprove  or  modiJ 
the  same,  £rst  hearing  all  objections,  if  any,  and  proofs,  if  an 
offered  by  said  city  or  persons  affected  by  said  ordinanc 
Should  said  ordinance  be  approved  or  modified  by  said  coui 
then  the  limits  or  area  of  said  city  shall  be  enlarged  or  extendi 
as  therein  designated,  from  the  date  of  such  approval  or  mod 
fication ;  but  should  it  be  disapproved  entirely,  then  the  limi 
or  area  of  the  city  shall  remain  unaffected  by  said  proceeding: 
but  should  the  same  be  approved  entirely,  or  modified  and  a 
proved,  the  judgment  of  said  court  shall  stand,  and  the  limi 
of  such  city  shall  be  extended  as  is  in  eaid  judgment  specified 

In  each  case  it  was  held,  following  the  decision  in  Callen 
Junction  City,  43  Kan.  627,  23  Pac.  652,  7  L.  E.  A.  736,  th 
the  power  conferred  on  the  court  was  judicial,  not  legislativ 

Among  other  cases  which  also  follow  the  Junction  City  ca 
are  City  of  Emporia  v.  Randolph,  5G  Kan.  117,  42  Pac  37 
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and  Bskridge  ▼.  Emporia,  63  Kan.  368,  65  ^^  Pac.  694,  al- 
tfaou^  in  the  former  case  Mr.  Justice  Allen  dissented,  and 
Chief  Justice  Martin,  who  wrote  the  opinion,  stated  that  if  the 
question  had  been  a  new  one  he  would  have  taken  the  other 
Tiew. 

It  should  be  observed  that  all  of  these  cases  are  based  upon 
statutes  authorizing  changes  of  boundary  to  be  made  by  the 
mayor  and  council,  subject  to  certain  findings  made  by  the  court. 
But  the  statute  involved  in  the  present  action  is  very  different- 
So  far  as  it  is  here  material  it  reads  as  follows  (Gen.  Stats* 
1901,  sees.  7896,  7897,  7899,  7900) : 

"Sec   7896.    Whenever  it  shall  be  desired  to  vacate  any 
block,  lot,  park,  reservation,  street  or  alley,  or  any  part  of  such 
block,  park,  reservation,  street  or  alley,  in  any  improved  town- 
dte,  or  exclude  the  same,  or  any  implatted  farm  land  from  the 
boundaries  of  any  city  of  the  &st,  second   or  third  classes,  the 
person,  persons  or  corporation  so  desiring  shall  give  notice  by 
advertisement  for  four  consecutive  weeks  in  a  weekly  newspaper 
of  general  circulation  in  said  town,  and  published  in  the  county 
in  which  said  lots,  blocks  and  parks  are  situated,  that  at  the 
next  regular  session  of  the  district  court  of  the  county  in  which 
such  town  is  located  a  petition  will  be  presented  to  the  said  dis- 
trict court  praying  the  vacation  of  such  block,  lot,  park,  reser- 
vation, street,  alley,  or  any  part  of  such  block,  park,  street  or 
alfey,  and  the  exclusion  of  unplatted  farm  land  from  such  cor- 
porate boundaries,  describing  the  same  properly. 

"Sec.  7897.  Upon  the  presentation  of  such  petition  the 
court  shall  hear  such  testimony  as  is  produced  before  it,  and 
such  other  testimony  as  it  may  wish  to  hear;  and  if  upon  the 
bearing  of  such  testimony  the  court  is  satisfied  that  due  notice 
bas  been  given  as  required  by  this  act,  and  that  no  public  or 
private  right  will  be  injured  or  endangered,  it  shall  order  such 
street,  alley,  or  other  public  reservation,  or  any  portion  or  por- 
tions thereof,  describing  the  same,  to  be  vacated,  or  such  cor- 
porate boundaries  to  be  changed  by  the  exclusion  ^^  of  such 
lands  therefrom,  by  an  order  entered  upon  the  journal  of  such 
proceedings.  .  .  •  •  And  in  case  of  an  order  changing  such  city 
boundaries,  shall  certify  the  same  to  the  mayor  and  council  of 
'  luch  cities,  who  shall  thereupon,  by  proper  ordinance,  record 
such  change.'' 

"Sec  7899.  Any  party  to  any  proceeding  herein  shall  have 
the  right  to  have  any  matters  of  fact  in  controversy  in  said 
proceedings  submitted  to  the  determination  of  a  jury  in  the 
district  court  of  the  county  where  the  property  is  situate. 


i 
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"Sec.  7900.  That  tbe  terms  'public  Iobb  or  inconTsniei 
or  'public  Tight/  shall  not  be  construed  to  extend  to  the  b 
vbich  may  be  levied  upon  tbe  land  vacated  or  excluded." 
It  will  be  Been  thftt  the  power  to  determine  whether  the  1 
involved  shall  be  taken  out  of  the  city,  unless  it  may  be  i 
td  be  conferred  upon  the  court,  ie  not  coaf^red  upon  the  « 
cil  or  any  public  body  or  ofBcer,  but  upon  the  petitioners, 
are  not  in  terms  required  even  to  be  leeidents  upon,  or  owi 
of,  the  tracU  affected.  But  under  the  reascsdng  of  the  c 
already  referred  to  the  court  is  not  given,  nor  could  it  ) 
fully  be  given,  the  power  to  change  the  corporate  boundai 
The  only  matters  left  to  its  determinatioD  (or  to  that  of  a  j 
if  any  party  so  desire)  are  &e  questiona  whether  doe  no 
bafl  been  given  and  whether  any  private  or  public  rig^t 
be  injured  or  endangered  by  the  propoeed  change. 

This  statute  was  first  before  the  court  in  Brook  v.  I 
Mound,  61  Kan.  184,  69  Pac  273.  but  tiie  only  attack  1 
made  upon  its  validity  related  to  the  title,  vrhich  was  held  s 
cient  It  vaa  again  conaideied  in  In  re  BobineoD,  62  E 
426,  63  Pac.  426,  where  it  was  held  that  the  findings  of 
jury  were  binding  oa  tiie  court,  and  Ihat  a  petition  under 
act  cannot  be  denied  on  account  of  tiie  rights  of  holden 
'  city  ■*"  bonds  being  endangered  by  granting  it,  or  on  accc 
of  loss  of  taxes  to  the  city.  Ko  other  queetioa  was  discui 
in  the  opinion,  which  criticised  the  meager  j^esentation  of 
law  made  by  counsel  on  both  sides.  In  City  of  Winfielc 
Lynn  (Kan.),  57  Pac.  649  (not  offioially  rqwrted),  flie  cot 
tutionality  of  the  statute  was  again  affinned  by  this  court, 
without  extended  discussion,  and  upon  the  assumptioo  tha 
was  within  the  doctrine  of  Callen  t.  Junction  City,  43  S 
627,  23  Pac  658,  7  L.  E.  A.  736. 

The  precise  question  here  involved,  therefore,  seems  nol 
have  been  considered  in  any  of  ttie  cases  cited.  It  is  this 
it  competent  for  the  le^lature  to  autborise  an  individujj 
effect  a  change  in  the  bouadariee  of  a  city,  provided  t^t,  a 
]>ul>lj:ihiBg  notice  of  bis  intentioB  to  do  so,  he  can  induce  a  j 
ill  IIli-  district  court  to  find  that  no  puNJo  or  private  ri^t ' 
he  ciidangered,  the  loss  of  taxes  to  &e  city  and  at  Hcuri^ 
■i^  bondholders  being  exdaded  from  c(m8ide);«tioa  ?  In 
:asos  arising  under  tiie  statutes  authorizing  the  mayor  i 
ounc'il  to  change  the  city  boundaries,  subject  to  conditiosf 
e  drfunnined  by  the  court,  the  doubtful  question  was  whet 
legislative  power  was  thereby  conferred  upon  the  court,  ai 
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it  VBB  authorized  to  pass  upon  the  expediency  of  the  proposed 
measnre.  Bat  here  there  is  no  such  question.  Under  the  stat- 
ite  nov  inTol?ed  the  eonrt  has  no  discretion;  it  examines  hnt 
one  question — whether  the  proposed  change  would  injure  or  en- 
dinger  pahlic  or  private  rights^  leaTing  out  of  consideration 
any  possible  right  of  the  city  or  its  bondholders  to  look  to  the 
property  affected  for  taxes^  and  if  this  is  answered  in  the  nega- 
tire  it  must  register  the  will  of  the  petiticmer^  just  as  the  coun- 
cil is  in  express  terms  required  to  record  it  by  ordinance.  The 
^  l^lislative  power  is  not  devolved  upon  the  court,  but  upon 
the  individuals  seeking  the  change. 

In  Commissioners  of  Wyandotte  Co.  t.  Abbott^  52  Kan.  148^ 
34  Pac.  416,  a  statute  requiring  the  improvement  of  a  public 
road  to  be  made  when  petitioned  for  by  a  certain  number  of 
individuals  was  held  void  on  the  ground  that  ii  sought  to  vest 
legislative  powers  in  the  petitioners.  While  Mr.  Justice  Johns- 
ton dissented,  the  dissent  was  based  upon  the  grounds  that  the 
statute  really  left  to  the  county  conumssioners  the  final  de- 
drion  as  to  whether  the  improvement  should  be  made,  a  con- 
itmction  not  accepted  in  the  majority  opinion,  and  that  the 
petitioners  exercised  no  legislative  power.  We  think  the  prin- 
ciple of  that  case  reaches  the  facts  of  this,  and  are  constrained 
to  hold  that  for  the  reason  indicated  the  act  of  1897  is  uncon- 
stitutional, so  far  as  it  attempts  to  authorize  territory  to  be 
tak^  from  the  city  upon  the  petition  of  Individuals,  subject 
only  to  the  findings  of  fact  for  which  it  provides. 

If  the  statute  had  prescribed  alBrmative  conditions  upon 
which  owners  might  have  their  lands  disconnected  from  the  city 
is  a  matter  of  right,  the  existence  of  the  conditions  to  be  passed 
iip<m  by  the  ceurt,  a  very  different  question  would  be  presented. 
For  instancy  if  its  provisions  were  that  any  xmplatted  farm 
land  lyteg  in  a  city  should  be  excluded  from  tiie  corporate 
iKnoidaries  on  petition  of  the  owner  whenever  its  character  as 
>ttdi  should  be  shown  in  appropriate  proceedings  in  the  district 
covt,  it  might  be  considered  that  the  legislature  had  itself 
determined  that  such  land  ought  not  to  be  included  within  the 
limits  of  a  city  because  of  its  character,  and  so,  in  effect,  made 
its  retention  unlawful,  and  afforded  means  by  which  the  owner 
"Jiight  procure  an  authoritative  **  declaration  to  that  effect, 
the  judicial  determination  merely  establishing  that  the  legisla- 
ti?e  enactment  applied  to  his  property.  But  such  is  not  the 
sffect  of  the  statute,  although  some  of  its  language  might  so 
indicate.    The    aflGrmative   provisions   are   that   "whenever   it 
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shall  be  desired  to  vacate  any  block,  lot,  park,  reservation,  street 
or  alley,  or  any  part  of  such  block,  park,  reservation,  street  or 
alley,  in  any  improved  townsite,  or  exclude  the  same,  or  any 
unplatted  farm  land  from  the  boundaries  of  any  city,'*  a  peti- 
tion shall  be  presented  and  notice  given,  and  if  certain  findings 
are  made  the  court  shall  order  the  ^'corporate  boundaries  to  be 
changed  by  the  exclusion  of  such  lands  therefrom.'*  In  the 
present  case  the  property  in  question  is  shown  to  be  farm  land^ 
but  this  is  not  material,  since  the  statute  does  not  make  it  so; 
and  in  view  of  this  fact  the  reasoning  suggested  as  applicable 
under  a  different  statute — ^a  statute  making  the  diange  of 
boundary  dependent  upon  the  character  of  the  property  affected 
— cannot  be  applied  here. 

True,  the  present  act  provides  for  detaching  only  tracts  as 
to  which  a  finding  shall  be  made  which  is  in  form  afi&rmative — 
that  the  change  will  not  endanger  rights  other  than  those  relat- 
ing to  taxes.  But  this  attribute  is  essentially  negative.  It  does 
not  serve  to  distinguish  one  tract  from  another.  It  could  prob- 
ably be  applied  to  most  city  property.  Perhaps  only  in  very 
exceptional  cases  could  it  be  said  that  it  makes  any  difference 
to  the  public  or  to  individuals  whether  a  particular  tract  is  in 
or  out  of  a  city,  apart  from  the  consideration  that  property  so 
situated  as  to  share  in  the  benefits  of  city  government  ought 
also  to  share  in  its  expenses.  It  cannot  be  conceived  that  the 
legislature  intended  by  this  act  to  exclude  ^^  from  the  corpor- 
ate limits  of  all  the  cities  in  the  state  all  tracts  of  land  of 
which  it  cannot  be  said  that  some  public  or  private  right  other 
than  those  relating  to  taxation  depends  upon  their  retention. 
Under  the  provisions  of  the  act  the  will  that  the  corporate 
boundaries  shall  be  changed  proceeds  not  from  the  legislature 
or  from  the  council,  but  from  the  signers  of  the  petition,  who 
are  imder  no  official  responsibility,  and  of  whom  no  other  quali- 
fication is  required  than  that  they  desire  the  change.  These 
provisions  are  therefore  void. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

Smith,  Cunningham,  Greene,  and  Burch,  JJ.,  concurring. 

Johnston,  G.  J.,  dissenting. 


The  Leffislature  cannot  Delegate  to  any  person  or  body  the  powtf 
to  determine  what  the  law  shall  be,  except  when  authorised  by  the 
eonstitution:  Anderson  t.  Manchester  etc.  Assur.  Co.,  69  Minn.  182, 
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GO  Am.  St.  Bep.  400;  People  ▼.  Kirk,  162  HI.  138,  53  Am.  St.  Bep.  277, 
A  provision  in  a  statute,  however,  that  it  is  not  to  take  effect  uotil 
a  favorable  vote  bj  the  people  of  a  county  is  not  an  attempted  dele- 
gation of  legislative  power:   People  v.  McFadden,  81  Cai.  489,  15 
Am.  St.  Bep.  66;  People  y.  Simon,  176  CI.  165,  68  Am.  St.  Bep.  175. 


8PANGLEB  y.  ST.  JOSEPH  AND  GEAND  ISLAND  RAIL- 
WAY COMPANY. 

[68  Kan.  46,  74  Pac  607.] 

HAILWAT  COBPOBATIOK8.-It  is  tbe  Duty  of  Bailway  Oor- 
poiatioiis  Oarrying  Passengers  to  provide  for  their  safety  and  com- 
fort and  secure  them  against  annoying  and  offensive  conduct  of  other 
passengers,  and,  if  necessary  to  that  end,  to  exclude  such  other  pas- 
eengers  from  the  train,     (p.  393.) 

RAII.WAT  OOBPOBATION8 —Duty  to  Protect  Passengers 
pom  Sxterior  Assaolts.— The  duty  of  making  passengers  secure 
18  not  limited  to  conduct  in  the  interior  of  the  train,  but  applies  as 
'Well  to  assaults  coming  from  the  outside  of  the  car.  If  danger  threat- 
*"**.  ^ro™  alongside  the  car,  it  should  be  averted  precisely  the  same 
as  if  impending  on  any  of  its  platforms  or  in  any  of  its  apartments. 
\p.   394.) 

BAILWAYS— When  Liable  for  Injuries  to  Passengers.— Where 
certain  passengers  on  an  excursion  train  became  drunk  and  disor- 
derly, and  openly  threatened  in  the  presence  and  hearing  of  the  con- 
ductor that  when  a  designated  place  was  reached  where  they  were 
to  leave  the  train,  they  would  have  revenge  upon  other  passengers 
•f^K«^^  objected  to  their  drunken,  disorderly,  and  rowdy  conduct. 
It  became  the  duty  of  the  company  to  take  measures  to  prevent  the 
J?^}**®^  danger,  and,  failing  to  do  so,  it  is  answerable  to  an  un- 
offending passenger  injured  thereby.     (J).  395.) 

John  G.  Parkinson  and  W.  W.  Eedmond,  for  the  plaintiflE  in 
error. 

B.  A.  Bro^TO,  J.  A.  Broughton  and  W.  S.  Glass,  for  the  de- 
fendant in  error. 

BUBCH,  J.  Among  the  many  restless  rushings  to  and 
™  ol  fretf nl  man  upon  the  earth  was  a  Sunday  excursion  in 
^wy,  1901,  from  Si  Joseph  to  Excelsior  Springs,  Missouri,  and 
J^Tn,  conducted  by  the  St.  Joseph  and  Grand  Island  Railway 
<^oinpany.  The  Uttle  town  of  Gower,  located  some  fourteen 
^^a  from  St  Joseph,  contributed  eight  or  ten  young  men  to 
we  ferment  of  the  teeming  train.  The  schedule  gave  the  day 
y^  ttie  excursionists  at  the  Springs.  On  the  return  homeward 
^the  evening  it  soon  became  distressingly  apparent  that  the 
^^er  boys  had  abused  their  holiday  into  a  drunken  spree. 
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Hilarity  was  presently  succeeded  Vy  effrontery  which  readily  de- 
scended to  Tulgarity,  and  tended  constantly  to  reach  the  pitch 
•f  maudlin  fuss  and  quarreL  They  surged  back  and  forth 
along  the  aisles  of  the  cars  with  swagger  and  oath  and  a  hnbbiih 
of  babble^  and  a  fanfaronade  of  clubs  they  had  cut  for  canes, 
corrupting  the  air  with  the  fumes  of  liquor  and  of  cigarettes, 
hectoring  men  and  insulting  women^  entirely  beyond  the  en- 
durance  of  the  rasped  nerves  and  galled  sensibilities  of  the  de- 
cent people  on  the  train.  Some  of  the  passengers  were  intimi- 
dated and  made  afraid.  Many  protests  and  appeals  were  made 
io  the  trainmen,  whose  efforts  to  preserve  order  were  quite 
feeble.  Passengers,  themselves,  remonstrated  with  the  voung 
men,  and  one  of  them,  after  witnessing  an  indignity  ^  to  a 
young  woman,  collared  a  rowdy  and  took  him  out  of  the  car. 

Because  tiie  St  Joseph  passengers  interfered  wiih  the  pre- 
rogative of  the  Oower  boys  to  be  vulgar  and  vicious  and  vile, 
the  latter  became  incensed,  and  turned  their  distempered 
thoughts  to  the  subject  of  revenge.  They  cursed  the  St  Joseph 
people,  and  swore  they  would  get  even  when  they  got  off  the 
train  at  Oower.  Many  persons  in  many  parts  of  the  train 
heard  these  threats  and  heard  them  repeated  many  times.  They 
kept  saying  they  would  fix  the  St  Jo  people  when  they  got  off 
at  Gower — they  would  even  up  with  the  St  Jo  people — ^they 
would  have  revenge  on  the  St  Jo  people  when  they  got  off  the 
train.  This  threatening  talk  continued  for  a  long  time  before 
the  town  of  Gower  was  reached.  The  train  officials  frequently 
passed  by  while  it  was  going  on.  One  man  who  went  through 
the  train  with  the  conductor  heard  it,  and  many  men  and  wo* 
men  heard  it  in  the  presence  of  the  conductor. 

Upon  its  arrival  at  Gower  the  train  had  stopped  but  a  mo- 
ment until  these  threats  were  being  carried  out  No  sooner 
had  the  Oower  party  alighted  than  some  of  them  assailed  tfae- 
persons  who  remained  upon  the  train  with  a  fusilade  of  cin- 
ders and  gravel  and  dirt  thrown  through  the  open  window8>. 
and  which,  scattering,  beat  noisily  against  the  outside  of  the 
cars.  Men  and  women  suffered  alike,  and  one  gentleman  was 
struck  on  the  side  of  the  head  with  a  rock.  Other  of  the  ruf- 
fians walked  forward  and  back,  ramming  their  rude  canes  into 
the  car  and  pimching  the  passengers.  As  he  did  so  one  of 
them  ejaculated,  "How  do  you  like  that?''  While  this  was  go- 
ing on  one  of  the  two  conductors  in  charge  of  the  excursion  as- 
sisted the  passengers  to  alight  and  then  walked  to  '•^  the  for- 

*d  end  of  the  train,  where  the  other  conductor  was  found 
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leading  ordeTs  to  the  engineer.  As  the  train  started  both  con- 
doefcoiB  stepped  on  the  stepa  at  the  front  end  of  the  first  pasaen* 
ger-ear,  where  they  remained  until  a  switch  had  been  passed 
and  doeed^  and  then  they  went  inside  the  car.  This  constituted 
the  sum  total  of  their  watchfulness  over' the  human  beings  ini 
their  care. 

Aa  passengers  on  the  train  that  night  were  Ada  Spangler^  a^ 
maiden  of   seventeen   years,   and   her  escort,    Joseph  Manon^ 
Their  homes   were  in  St.  Joseph*    They   occupied  a  seat  to- 
gether in  the  forward  part  of  the  second  passenger-Kjoach  fron» 
the  engine,  and  though  certain  ugly  circumstances  of  the  tur* 
moil  of  that  night  had  transpired  near  them,  they  had  not  be- 
come inTolved  in  it  themselves.    The  air  was  pleasanter  near 
the  window,  and  she  sat  on  that  side  of  ihe  seat.    It  was  near- 
ing  10  o'clock  when  they  approached  Oower,  and  she  had  been 
leaning  her  head  upon  an  improvised  pillow  he  had  made  for  her^ 
but  had  not  been  asleep.    At  Gower  they  were  both  sitting  up- 
right^ and  while  the  train  was  standing  still  heard  the  stonn 
of  cinders  and  gravel  striking  against  the  side  of  the  car.    Dur- 
ing the  confusion,  one  of  the  Gower  boys  came  to  their  open 
window  and  thrust  his  club  cane  through  it,  striking  her  in  the 
breast^  and  causing  her  to  cry  out  ^^OhP'    Mr.  Manon  imme- 
diately closed  the  window,  and  just  after  the  train  had  started 
a  heavy'  iron  burr  from  off  a  bolt,  hurled  by  the  hand  of  one 
who  dropped  his  cane  to  do  so,  came  crashing  through  the  glass 
and  struck  her  in  the  eye.    She  fell  forward,  and  as  he  caught 
her,  all  limp  and  apparently  unconscious,   and  endeavored  to^ 
support  her  head  witii  his  arm,  the  fluid  portions  of  her  eye 
ran  out  upon  his  hand. 

^  Upon  the  trial  of  an  action  for  damages  brought  against 
the  railroad  company  for  this  injury,  a   demurrer  to  the  evi- 
dence from  whidi  the  foregoing  facts  are  gleaned  was  sustained^ 
and  Miss  Spangler  brings  the  case  here  for  review. 
The  law  of  the  oaee  is  dear  enough. 

^t  is  the  duty  of  a  railroad  company  carrjring  passengers  to 
provide  for  their  quiet  and  comfort,  and  secure  them  against  the 
annoying  and  offensive  conduct  of  other  passengers ;  and  where 
the  conduct  of  a  passenger  is  such  as  to  render  his  presence 
dangerous  to  fellow-passengers,  or  such  as  will  occasion  them 
Rrious  annoyance  and  discomfort,  it  is  not  only  the  right,  but 
the  duty,  of  a  railroad  company  to  exclude  such  passenger  from 
its  train'' :  Atchison  etc.  R.  B.  Co.  v.  Weber,  33  Kan.  543,  25 
Am.  Bep.  543,  6  Pac.  877. 
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This  duty  to  make  passengers  secure  is  not  limited  to  con- 
duct exhibited  in  the  interior  of  the  train,  but  applies  to  as- 
saults coming  from  the  outside  of  the  car  as  well.    If  the  dan- 
ger threatens  from  alongside  the  car,  it  should  be  averted  pre- 
cisely the  same  as  if  impending  on  any  of  its  platforms  or  in 
any  of  its  apartments.    It  would  be  a  lame  rule,  indeed,  which 
required  nothing  more  than  that  a  vicious  person  should  be  put 
off  the  train,  and  then  left  raging  up  and  down  its  length,  firing 
missiles  through  its  windows.    The  Qower  boys  could  have  been 
separated  from  the  orderly  and  sober  part  of  the  passengers  while 
•on  the  train,  and  when  discharged  from  the  car  could  have  been 
sent  away  from  it,  and  kept  away  from  it  until  it  was  safe  to 
proceed.     For  this  purpose  tiie  conductor  had  the  right,  if  neces- 
sary, to  call  upon  all  the  trainmen  and  such  passengers  as  were 
willing  to  assist.    While  not  an   insurer  of  the  safety  of  its 
passengers  ^^  the  railroad  company  was  bound  to  exercise  the 
strictest  diligence  in  protecting  them. 

**If  the  conductor  did  not  do  all  he  could  to  stop  the  fighting, 
there  was  negligence.  Whilst  a  conductor  is  not  provided  with 
41  force  sufficient  to  resist  such  a  raid  as  was  made  upon  the  train 
in  this  instance,  he  has,  nevertheless,  large  powers  at  his  dis- 
posal, and,  if  properly  used,  they  are  generally  sufficient  to  pre- 
serve order  within  the  cars,  and  to  expel  disturbers  of  the  peace. 
His  official  character  and  position  are  a  power.  Then  he  may 
stop  the  train  and  call  to  his  assistance  the  engineer,  the  fire- 
man, all  the  brakemen,  and  such  passengers  as  are  willing  to 
lend  a  helping  hand,  and  it  must  be  a  very  formidable  mob 
indeed,  more  formidable  than  we  have  reason  to  believe  had  ob- 
truded into  these  cars,  that  can  resist  such  a  force.  Until  at 
least  he  has  put  forth  the  forces  at  his  disposal,  no  conductor 
lias  a  right  to  abandon  the  scene  of  conflict  To  keep  his  train 
in  motion  and  busy  himself  with  collecting  fares  in  forward 
oars,  whilst  a  general  fight  was  raging  in  the  rearmost  car,  where 
the  lady  passengers  had  been  placed,  was  to  fall  far  short  of  his 
duty'':  Pittsburg  etc.  Ey.  Co.  v.  Hinds,  63  Pa.  St  612,  617,  91 
Am.  Dec.  224. 

These  rules,  however,  are  subject  to  the  qualification  that  the 
oarrier  shall  know  of  the  threatened  injury,  or  shall  have  op- 
portunity to  know  of  it,  or  reasonably  might  have  anticipated, 
imder  all  the  circumstances,  that  it  would  happen :  6 .  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  663;  Flint  v.  Norwick  etc.  Trans. 
Co.,  34  Conn.  664,  Fed.  Cas.  No.  4873. 

In  Fetter  on  Carriers  of  Passengers,  volume  1,  section  96,  the 
^t  is  summed  up  in  the  following  manner:  "Carriers  of 
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pttsengers  are  not  insurers  of  the  entire  immunity  of  their  pas- 
sengers from  the  misconduct  of  fellow-passengers  or  of  stran- 
gBTB,  any  more  **  than  they  are  insurers  of  the  absolute  safety 
of  passengers  in  other  respects.    Nor  can  the   carrier  be  held 
liable  for  such  misconduct  on  the  principle  of  respondeat  su- 
perior^ as  in  the  case  of  the  misconduct  of  his  servants.    But 
although  the  doctrine  is  of  comparatively  recent  growth,  it  is 
now  firmly  established  that  a  carrier  of  passengers  must  exercise 
the  same  high  degree  of  care  to  protect  them  from  the  wrongful 
acts  of  their  fellow-passengers,  or  of  strangers,  that  is  required 
for  the  prevention  of  casualties  in  the  management  and  operation 
of  its  trains,  namely,  the  utmost  care,  vigilance  and  precaution, 
consistent  with  the  mode  of  conveyance  and  with  its  practical 
operation.     While  not  required  to  furnish  a  police  force  suffi- 
cient to  overcome  all  force,  when  unexpectedly  and  suddenly  of- 
fered, it  is  the  carrier's  duty  to  provide  help  sufficient  to  protect 
the  passenger  against  assaults  from  every  quarter  which  might 
reasonably  be  expected  to  occur,  under  the  circumstances  of  the 
case  and  the   condition  of  the  parties;   and,  having  furnished 
such  force,  the  carrier  is  chargeable  with  their  neglect  in  failing 
to  protect  a  passenger  from  assaults  by  strangers.    This  strict 
rule  of  duty  must,  however,  be  applied  in  view  of  the  relation 
which  the  carrier  sustains  to  all  the  passengers,  and  the  circum- 
stances of  each  particular  case  calling  for  its  exercise.    EjiowI- 
edge  of  the  existence  of  the  danger,  or  of  facts  and  circumstances 
from  which  the  danger  may  be  reasonably  anticipated,  is  neces- 
sary to  fix  a  liability  upon  the  carrier  for  damages  sustained  in 
consequence  of  failure  to  guard  against  if 

Such  being  the  law  applicable  to  the  facts,  the  question  re- 
mains whether  or  not  the  facts  disclosed  were  sufficient  to  en- 
title the  plaintiff  to  the  verdict  of  a  jury  upon  them.  A  critical 
analysis  of  the  testimony  is  not  necessary.  From  the  evidence 
relating  to  the  character,  condition  and  conduct  of  the  young 
men,  it  is  reasonable  to  conclude  that  some  depredation  was  to 
be  committed  upon  the  Si  Joseph  passengers  at  Gower.  ^  It 
is  fairly  inferable  that  the  conductor  knew,  or  should  have 
known,  of  this  danger,  and  hence  that  he  should  have  exercised 
{he  highest  vigilance  and  diligence  to  subvert  it ;  that  he  failed 
to  employ  to  that  end  any  of  the  means  at  his  conmiand,  and 
that  the  plaintiff's  injury  was  the  result  of  his  negligence. 

Therefore,  the  judgment  of  the  district  court  is  reversed,  with 
the  direction  that  a  new  trial  be  granted. 

All  the  justices  concurring. 
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It  U  the  Dui0  of  a  Carrier  to  protect  its  passengen  from  injaryt. 
▼iolonce,  insult,  and  ill-treatment  at  the  hands  of  strangers,  fellow- 
pMtengers^  and  employes;  and  for  a  failure  to  perform  this  dnty  it 
ia  answerable:  Citisens'  St.  By.  Co.  ▼.  Clark,  33  Ind.  App.  190,  ante, 
{K  249;  Brunswick  ete.  B.  B.  Co.  t.  Ponder,  117  Ga.  63,  97  Am.  8U 
Bep.  152;  Houston  ete.  B.  B.  Co.  ▼.  Phillio,  96  Tex.  18,  97  Am.  8t» 
Bep.  808;  Birmingham  By.  etc.  Co.  t.  Baird,  130  Ala.  334^  89  Am. 
St.  Bep.  43;  United  By.  ete.  Co.  ▼.  Deane,  93  Md.  619,  86  Am.  St 
Bep.  453;  Spade  ▼.  Lynn  etc  B.  B.  Co.,  172  Mass.  488,  78  Am.  St 
Bep.  298;  monographic  notes  to  Bommel  ▼.  Schambaeher,  6  Am.  St. 
Bep.  734-737:  Bichmond  etc.  B.  B.  Co.  ▼.  Jefferson,  32  Am.  St.  Bep» 
90-101;  Ooodloe  t.  Hemphia  etc  B.  B.  Co.,  54  Am.  St.  B^  89; 
Pewings  y.  Mendenhall,  97  Am.  St.  Bep.  526-532. 


STOUFFER  V.  HARLAN. 

[68  Kan.  135,  74  Pac  610.] 

JUDIOlAIi  BAIiB8.--Tlie  OmiMiMi  of  tiM  Seal  tnm  ul  <Mir 
of  Sale  renders  it  and  all  proceedings  thereunder  void,  and  the  pur- 
ehaser  acquires  no  title,     (p.  397.) 

A  MOBTOAOEB  la  Possessioii  is  one  who  has  possession  of 
the  mortgaged  premises  under  such  circumstancea  as  to  make  the 
satisfaction  of  the  lien  a  prerequisite  to  his  being  dispossessed.  (pp» 
897,  398.) 

MOBTOAOSB  In  PoMMsaloii,  Lawfvl  Batry  of.  What  te.— The 
expression  that  the  entry  of  the  mortgagee  must  be  lawful  does  not 
mean  that  it  must  have  been  effected  under  a  formal  right  capable 
of  enforcement  by  legal  proceedings,  but  that  it  must  not  be  through 
any  unlawful  or  wrongful  act  upon  which  the  mortgagee  would  be 
estopped  to  found  a  right,    (p.  403.) 

MOBTGAOEE  In  Poaseasion,  Pnrdiaaer  IHider  Void  Foredos- 
ore  Sale^  When  Becomes.— If  a  sale  under  an  order  issued  on  a  judg- 
ment foreclosing  a  mortgage  is  made  to  the  mortgagee  and  ia  reid 
because  the  seal  was  omitted  firom  such  order,  bat  the  pnrehaaor 
takes  possession  pursuant  to  the  sale,  he  becomes  a  mortgagee  in  pos- 
session who  cannot  be  displaced  without  payment  of  the  mortgaged 
debt.    (p.  404.) 

J.  G.  Hutchison^  for  the  plaintiffs  in  error. 

Charles  B.  Graves,  for  the  defendamts  in  error. 

*««  MASON,  J.  Prior  to  1889,  C.  C.  Stonffer  was  fl» 
owner  of  a  tract  of  land  in  Lyon  conniy,  subject  to  a  mortgage 
ito  the  Emporia  Investment  Company.  It  was  arranged  that  a 
new  mortgage  maturing  January  1,  1894,  should  be  given  in 
satisfaction  or  extension  of  the  old  one.  For  some  reason  it 
was  agreed  that^  instead  of  Stouifer's  executing  the  new  mort^ 
«*  himself,  the  property  should  be  conveyed  to  one  F.  R, 
nson,  who  should  make  the  mortgage  and  then  reconvey  to 
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SbmRet.  This  plan  was  carried  out,  although  the  formal  re- 
^OBTeyance  was  not  made  until  some  time  later.  Stevenson's 
part  in  the  transaction  is  of  no  mom^at,  as  he  was  merdij  act- 
ing for  StonfieF.  In  April,  1889,  this  mortgage  was  brooght  by, 
and  assigned  to,  Phineas  Pron^.  In  1891  Prouty  died,  and 
ezecntors  were  appointed  and  qualified.  In  October,  1894,  suit 
to  foreclose  the  mortgage  was  brought  by  the  Emporia  Invest- 
ment Company  in  the  name  of  the  executors,  service  being  made 
upon  Stonffer,  a  nonresident,  by  publication.  The  executors 
afterward  ratified  and  adopted  the  act  of  the  investment  company 
in  bringing  the  suit.  A  judgment  of  foreclosure  was  rendered 
and  an  order  of  sale  was  issued,  from  which  the  seal  of  the  court 
was  omitted.  Under  color  of  this  process  the  property  was  sold 
by  the  sheiifE  and  bid  in  by  Bichard  D.  Harlan,  one  of  the  plain- 
tIfEB.  In  October,  1895,  at  the  request  of  the  executors,  a 
sberiiFs  deed  was  made  to  James  S.  Harlan,  who  held  it  for  the 
estate,  acting  for  and  under  the  direction  of  the  executors. 

W.  L.  Locmiis,  as  tiie  tenant  of  Stouffer,  occupied  the  prop- 
erty in  1895  and  until  about  March  1,  1896,  when  Edwin 
Hawkins,  to  whom  Harlan  proposed  to  ^^  lease  it  for  the  en- 
suing season,  at  Harlan's  suggestion  requested  him  to  vacate 
as  soon  as  his  time  as  tenant  expired,  which  he  understood  to 
be  on  March  1st.  Loomis  did  vacate  the  property  accordingly 
prior  to  March  1st,  and  after  that  date  Hawkins  entered  upon 
it  as  the  tenant  of  the  executors,  who  thereby  acquired  its  quiet, 
peaceable  and  exclusive  possession  and  control.  Stouffer  had 
no  knowledge  of  the  foreclosure  proceedings  until  the  summer 
«f  1896.  In  September,  1898,  he  began  an  action  against  Har- 
lan and  the  executors  for  the  recovery  of  the  possession  of  the 
property  and  was  defeated.  He  brings  this  proceeding  to  re* 
verse  the  jud^^nent 

Tha  amission  of  the  seal  rendered  the  order  of  sale  and  all 
proceedings  under  it  null  and  void :  Oordon  v.  Bodwell,  59  Kan. 
^1^  68  Am.  St  Bep.  341,  51  Pac.  906.  Irrespective,  therefore, 
of  any  question  growing  out  of  its  being  made  to  an  apparent 
stranger  to  the  proceedings  upon  which  it  was  based,  the  sher- 
iffs deed  passed  no  title.  The  trial  court  held  that  the  cir* 
enaostaiices  stated  made  the  defendants  ^mortgagees  in  posses- 
sion,^ and  prednded  the  plaintiff  from  recovering  the  property 
without  paying  the  mortgage  debt.  The  question  here  pre- 
sented is  whether  this  ruling  was  correct 

The  expression  ^^lortgagee  in  possession''  has  been  adopte 
ty  the  oonits  and  law-writers  as  a  convenient  phrase  to  descr 
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the  condition  of  a  mortgagee  who  is  in  possession  of  mortgaged 
premises  under  such  circumstances  as  to  make  the  satisfaction 
of  his  lien  a  prerequisite  to  his  being  dispossessed^  even  in  jur- 
isdictions where  the  mortgage  itself  can  confer  no  poesessory 
right  either  before  or  after  default;  but  the  authorities  are  in 
some  confusion  as  to  what  these  circumstances  are.    It  has  been 
said  that  the  possession  ^•^  must  be  ^lawfully  acquired  (Gil- 
lett  V.  Eaton,  6  Wis.  30 ;  TaUman  y.  Ely,  6  Wis.  244) ;  that  it 
is  sufficient  that  it  is  acquired  "peaceably^*  (Hennessy  y.  Farrell, 
20  Wis.  46;  Brinkman  v.  Jones,  44  Wis.  498);  or  **without 
force''  (Pell  v.  THmar,  18  N.  Y.  139,  142) ;  that  it  must  be 
taken  under  the  mortgage  and  because  of  it  (Bogers  y.  Benton^ 
39  Minn.  39,  12  Am.  St  Eep.  613,  38  N.  W.  766) ;  that  it  need 
not  have  been  given  nnder  the  mortgage,  or  with  a  view  thereto 
(Madison  Ave.  Bapt  Church  v.  Oliver  St.  Bapt.  Church,  73  N. 
Y,  82) ;  that  it  must  be  by  consent  of  the  mortgagor,  express  or 
implied  (Rogers  v.  Benton,  39  Minn.  39,  12  Am.  St.  Bep.  613^ 
38  N.  W.  765) ;  that  it  is  not  sufficient  if  obtained  by  an  ar- 
rangement with  the  tenant  of  the  mortgagor  after  his  lease  had 
expired  (Russell  v.  Ely,  2  Black    (U.  S.)  675,  17  L.  ed.  258). 

Many  cases  are  reported  in  which  possession  was  obtained 
under  color  of  irregular  or  void  foreclosure  proceedings.  In 
some  of  these,  such  as  Kelso  v.  Norton,  65  Kan.  778,  93  Am. 
St.  Rep.  308,  70  Pac.  896,  and  Cross  v.  Knox,  32  Kan.  725, 
5  Pac.  32,  the  possession  was  held  sufficient  npon  the  ground 
that  it  was  taken  with  the  express  or  implied  consent  or  acqiii- 
escence  of  the  mortgagor,  or  that  the  mortgagor  had  waived 
the  right  to  object.  But  in  others  the  fact  that  the  mortgagee 
took  possession  in  reliance  upon  foreclosure  proceedings  which 
he  in  good  faith  believed  to  be  valid  is  made  a  distinct  ground 
for  according  him  the  rights  of  a  "mortgagee  in  possession,'^ 
apart  from  any  question  of  the  consent  or  acquiescence  of  the 
mortgagor. 

In  Van  Duyne  v.  Thayre,  14  Wend.  233,  235,  it  was  said: 
''If  the  mortgagee  after  forfeiture  entered  into  possession, 
either  by  the  consent  of  the  mortgagor  or  by  means  of  legal 
proceedings,  he  may  defend  himself  there,  at  least  till  his  debt 
is  paid.*'  However,  **®  as  possession  in  that  case  was  not 
taken  in  virtue  of  any  proceedings  in  court,  it  would  seem  that 
the  words  "or  by  means  of  legal  proceedings''  are  obit^,  or 
else  'legal"  is  used  merely  in  the  sense  of  'lawful." 

In  Cooke  V.  Cooper,  18  Or.  142,  17  Am.  St  Rep.  709,  22 
Pa<5.  945,  7  L.  B.  A.  273,  the  second  paragraph  of  the  ^Ua- 
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hvA,  which  was  quoted  with  approval  in  Kelso  y.  Norton,  65 
Kan.  778,  70  Pac.  896,  reads  as  follows:  '^f,  for  any  cause  in 
the  foreclosure  suit,  the  proceeding  is  ineffectual  to  foreclose  the 
mortage,  and  the  mortgagee  purchases  at  a  sale  under  such 
Toid  proceedings,  and  enters  into  the  possession  under  such  sale, 
his  relation  to  the  mortgaged  premises  is  that  of  a  mortgagee 
in  possession.'' 

This  accurately  indicates  the  scope  of  the  opinion,  hut  the 
argument  in  support  of  the  conclusion  is  based  almost  entirely 
upoQ  the  authority  of  various  New  York  cases  in  which  the  lan- 
guage used  is  broader  than  the  facts  under  consideration  re- 
quired. 

In  Bryan  ▼.  Brasius,  3  Ariz.  433,  438,  31  Pac.  519,  in  & 
case  where  possession  was  taken  under  invalid  foreclosure  pro- 
ceedings, without  fraud,  there  being  however  no  suggestion  of 
eonsoit  of  the  mortgagor,  it  was  said :  ^^ut  the  facts  in  the  case 
disclose  an  indebtedness  of  two  thousand  five  hundred  dollars 
to  Kales  from  T.  J.  Bryan,  and  a  mortgage  to  secure  the  same 
on  the  property  in  dispute,  a  proceeding  in  court,  in  good  faith 
and  without  fraud  on  the  part  of  Kales  or  anyone,  to  foreclose 
the  mortgage  (the  proceeding  thought  to  be  valid  and  regular 
on  its  face),  a  sale  under  the  decree  of  the  court,  and  posses- 
sion taken  in  pursuance  thereof,  and  taxes  paid  and  valuable 
and  lasting  improvements  made  by  the  purchaser  and  his  gran- 
tees. The  plaintiff  brings  suit  by  action  of  ejectment  He 
does  not  pay  or  offer  to  pay  the  mortgage  debt.  In  this  ter- 
ritory the  action  of  ejectment  is  based  upon  the  *'*^  right  of 
possession.  I  think,  on  the  very  best  of  authority  and  the 
highest  equity,  the  defendant  must  be  held  to  be  the  mortgagee 
in  possession,  and  subrogated  to  the  rights  of  Kales  under  his 
mortgage,  and  entitled  to  remain  in  possession  till  the  require- 
ments of  equity  are  fully  met.'' 

This  case  was  taken  to  the  United  States  supreme  court, 
where  it  was  affirmed  (Bryan  v.  Brasius,  162  IT.  S.  415,  16  Sup. 
Ct  Eep.  803,  40  L.  ed.  1022,  following  Bryan  v.  Kales,  162  TJ. 
8.  411,  16  Sup.  Ct.  Eep.  802,  40  L.  ed.  1020),  but  upon  the 
authority  of  cases  arising  in  jurisdictions  where  the  mortgagee, 
after  condition  broken,  has  the  legal  estate  in  the  mortgaged 
property,  without  any  discussion  as  to  whether  the  rule  should 
be  tiie  same  where  the  mortgage  merely  gives  a  lien. 

In  Eomig  v.  Gillett,  187  U.  S.  Ill,  23  Sup.  Ct.  Eep.  40,  47 
L  ed.  97,  it  was  said :  *'A  mortgagee  who  enters  into  possession 
sot  forcibly  but  peacefully  and  under  the  authority  of  a  for 
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•closure  proceedmg,  cannot  be  dispoBsessed  by  the  mortgagor,  or 
•one  claiming  under  him,  so  long  as  the  mortgage  remains  im.- 
paid/* 

But  this  was  stated  not  as  a  determination  then  readied  by 
ihe  court  upon  consideration  of  the  matter  before  it>  but  as  the 
•effect  of  the  opinion  in  Bryan  ▼•  Brasius,  162  IT.  S.  415,  16 
Sup.  Ct  Bep.  803,  40  L.  ed.  1022,  and  cases  there  cited. 

In  Barson  ▼.  Mulligan,  66  App.  Div.  486,  489,  491,  73  N.  Y. 
•Supp.  262,  it  was  said:  ^The  only  question,  therefore,  that  can 
^arise  as  to  the  right  of  a  mortgagee  in  possession  to  hold  tiie 
premises  imtil  the  mortgage  debt  is  paid,  depends  upon  the 
method  by  which  he  obtained  possession,  and  it  is  claimed  that 
ihat  possession  must  be  with  the  assent  of  Hie  mortgagor,  but 
I  can  find  no  authority  limiting  the  rij^t  of  a  mortgagee  to  hold 
property,  of  which  he  is  in  lawful  possession,  to  a  case  where 
«uch  ^^^  possession  was  with  the  consent  of  the  mortgagor. 
....  What  is  essential  to  entitle  a  mortgagee  to  h(dd  possea- 
sion  of  the  premises  until  hia  mortgage  debt  is  paid  is  that  his 
possession  should  have  been  lawfully  acquired.  If,  under  a  deed 
which  purports  to  con?ey  title,  a  mortgagee  enters  into  possea- 
-sion,  although  that  deed  is  void,  he  is  entitled  to  maintain  pos- 
session until  his  mortgage  debt  is  paid.  This  follows  from  tiie 
•decisions  in  the  cases  in  which  a  mortgagee  has  entered  under 
A  deed  in  a  foreclosure  proceeding,  either  statutory  or  by  ac- 
tion of  foreclosure.^'  But  it  is  at  least  doubtful  whether  tliis 
language  was  warranted  by  the  authorities  to  which  it  rei&md. 

In  Backus  ▼.  Burke,  63  Minn.  272,  277,  65  N.  W.  459,  the 
•court  gave  full  consideration  to  the  very  question  imder  diacuA- 
sion  and  reached  a  conclusion  indicated  by  the  following  ex- 
iracts  from  the  opinion: 

''We  are  of  the  opinion  that  when  there  is  a  default  in  the 
mortgage,  and  the  mortgagee  in  apparent  good  faitti  makes  a 
void  foreclosure,  and,  after  the  end  of  tiie  year  to  redeem,  tiie 
purchaser  at  the  foreclosure  sale  takes  possession  under  eoim 
of  the  foreclosure  proceedings,  he  should  be  treated  as  a  mort- 
gagee in  possession,  whether  he  takes  possession  with  or  witiiont 
the  consent,  either  express  or  implied,  of  tiie  mortgagor.  It  is 
true  that,  unlike  a  mortgage  at  common  law,  a  mortgage  under 
our  statute  gives  the  mortgagee  neither  the  title  nor  ri^t  of 
xx)sse88ion.     But  the  courts  were  long  ago  compelled  to  reoogmae 

marked  difference  between  the  character  of  our  atatutozy  mort- 

ge  after  default  but  before  foreclosure,  and  the  diaracter 
the  same  mortgage  after  an  abortive  foreelosure  and  the 
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jwr  to  redeem  has  expired.  •  •  •  •  Every  mortgagor  xmder- 
standsy  when  he  executes  a  mortgage  that  if  he  defaults  in  tha 
conditions  to  be  by  him  performed  an  attempt  will  be  made  to 
foredoee  the  mortgage.  If  he  makes  no  effort  to  take  advan- 
ti^  of  the  irregularities  in  an  abortive  foreclosure  until  after 
<he  year  to  redeem  has  expired,  ***  and  the  purchaser  at  the 
foieclosiire  sale  has  in  good  faifli  taken  possession^  what  court 
will  tiien  oust  such  purchaser  without  payment  of  the  mort- 
g^e  indebtedncBB^  even  though  there  was  no  express  cons^t  of 
the  mortgagor  to  such  possession,  and  the  circumstances  raise 
no  presumption  of  an  implied  consent?  •  •  .  .  Supely,  th» 
mortgagor  cannot,  in  such  a  case,  obtain  possession  except 
tiuongh  ttn  action  to  redeem,  whether  the  purchaser  has  been  in 
possession  one  day  or  nine  years.  But  if  the  purchaser  has  been 
in  possession  only  one  day,  it  cannot  be  held  that  so  short  a 
period  of  possession  is  of  itself  sufBcient  evidence  of  the  con- 
sent of  the  mortgagor  to  that  possession.  Then  it  cannot  be 
hdd  that  the  purchaser's  right  to  continue  in  such  possession, 
taken  peaceably  and  in  good  faith,  after  the  year  has  expired, 
is  based  on  the  mortgagor's  consent,  express  or  implied,  but, 
<xi  the  contrary,  it  is  based  on  that  rule  of  law  which  denies 
to  the  mortgagor  in  sach  a  case  any  remedy  but  one  in  equity, 
which  will  compel  him  to  do  eqmty.'* 

This  we  regard  as  the  most  full  and  satisfactory  discussion  of 
the  question  upon  its  merits  to  be  found  in  any  adjudicated 


On  the  other  hand,  in  Howell  v.  Leavitt,  95  K  Y.  617,  the 
<>wner8  of  the  mortgaged  property  were  permitted  to  maintain 
^iectment  against  a  mortgagee  who  had  acquired  possession  by 
a  writ  of  assistance  imder  a  void  judgment  The  land  was 
<>wned  by  minors  and  occupied  by  their  tenant,  who  was  dm* 
ponessed  under  the  writ  without  theia*  knowledge.  The  deci< 
eion  was  based  upon  the  grotmd  that  such  possession  was  ob- 
tained by  force  and  was  unlawful.  In  Bowen  v.  Brogan,  119 
Mich.  218,  75  Am.  St  Bep.  887,  77  N.  W.  942,  and  in  McClory 
▼.  IKcks,  11  N.  Dak.  3S,  88  N.  W.  1042,  it  was  held  that  eject- 
Bent  may  be  maintained  against  a  mortgagee  who  is  in  pos- 
Msion  under  a  void  or  irregular  foredosure,  but  the  argument 
'^  presented  in  support  of  these  decisions  and  of  others  which 
^  follow  was  largely  directed  against  the  right  of  the  mort« 
jagee  who  is  out  of  pos8essi<m  to  bring  action  to  be  let  into 
poBBessioB,  the  courts  refusing  to  recognize  any  distinction  be* 
tween  the  right  to  demand  possession  and  the  right  to  hold  i 
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when  it  is  onoe  obtainecL  The  same  conclusion  was  an.* 
nonnced  in  Lewis  v.  Hamilton,  26  C!olo.  263,  58  Pac.  196,  but 
without  extended  discussion  and  upon  the  authority  of  a  Michi- 
gan case. 

To  determine  the  true  extent  of  the  doctrine  under  considerar- 
tion^  in  the  face  of  these  conflicting  decisions,  it  is  well  to  con- 
sider its  origin  and  reason.  In  an  article  entitled  ''How  mort- 
gagee as  such  can  get  possession/'  published  in  the  Albany  Law 
Journal  (vol.  26,  p.  526,  and  vol.  27,  p.  6),  an  ingenious  review 
of  the  New  York  cases  was  presented  in  support  of  the  conten- 
tion that  the  right  of  the  mortgagee  to  retain  possession  i» 
founded  upon  contract,  and  therefore  exists  only  when  the  mort- 
gagor agrees  that  the  mortgagee  may  take  possession  of  the 
mortgaged  property  for  his  better  security.  This  view  would 
practically  do  away  with  the  doctrine  altogether,  since  it  is  not 
necessary  to  invoke  any  peculiar  rule  of  equity  to  provide  for 
the  enforcement  of  such  an  agreement.  In  Howell  v.  Leavitt, 
95  N.  Y.  617,  it  was  suggested,  that  the  old  rule  existing  when 
a  mortgage  actually  passed  the  titie  to  the  property  kept  its 
hold  upon  the  later  opinions  when  the  reason  which  led  to  it 
was  gone.  Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence, 
adopts  this  view  of  the  origin  of  the  doctrine,  but  adds : 

"The  courts,  while  retaining  the  doctrine  as  settled,  have 
guarded  against  any  inference  from  it  that  the  mortgagee  has 
acquired  a  legal  estate  by  his  possession;  his  right  to  retain 
possession  does  not  depend  ^^  upon  an  estate  held  by  him ;  his 
possession  is  protected  by  his  lien.  It  is  certainly  more  simple 
and  just  that  the  mortgagee  should  be  left  in  possession  and 
the  mortgagor  forced  to  redeem,  than  that  the  mortgagor  should 
be  permitted  to  recover  the  possession  by  an  action  at  law,  and 
be  immediately  liable  to  the  consequences  of  a  foreclosure  suit 
in  equity  brought  by  the  mortgagee'' :  3  PomeroVs  Equity  Juris- 
prudence,  sec.  1189. 

And  in  Gillett  v.  Eaton,  6  Wis.  80,  40,  it  was  said:  "If  the 

^^^^c^.'^'l       .f^  ^""^  ^*  possession  because  he  is  in  as  a  mere 

legal  steps  to  reSCi  Perhaps  put  to  the  necessity  of  taking 

to  encourage  sSriiS'T'''''-  .  ^\  ""  ^.^*  *^^  ^^""^  ^'  *^^  ^'^ 

tter  subserved  by  ^1^^,^    .t^^  «^bstantial  justice  will  be 

sion  which  he  h  J^™i  n""^  ^^  mortgagee  to  retain  the  pes- 

^  claiming  undJr  v  ^\''?^''^^^'  ^*^^  ^^  mortgagor,  or 

>oee  of  redemption.'*''^'  infititute  proceedings  for  the 
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And  in  Tallman  v.  Ely,  6  Wis.  244,  256,  the  court  said: 
Tt  would  be  unwise  and  inequitable  to  permit  the  grantee  of 
the  mortgagor  to  obtain  the  possession  as  against  the  mortgagee 
or  his  assigns  while  the  mortgage  debt  remained  unpaid. 
TJnder  the  circumstanoes,  if  the  grantee  desired  to  obtain  pos» 
Besdon  of  the  premises,  he  could  file  his  bill  to  redeem,  and  the 
court  could  properly  aid  him  in  obtaining  possession  after  the 
encnmbrance  was  discharged.  In  this  way  equity  could  be  fully 
done  between  all  parties.  Again,  if  the  court  should  put  the 
mortgagor  or  his  grantee  in  possession  of  the  premises  without 
requiring  him  first  to  pay  oS  the  mortgage,  it  might  be  called 
npon  at  the  next  moment  in  a  proceeding  to  foreclose  and  sell 
the  mortgaged  premises  to  turn  him  out  and  reinstate  the  mort- 
gagee or  his  assignee.  But  all  this  unnecessary  expense  and 
fruitless  litigation  can  be  avoided,  and  the  rights  and  interests 
of  the  parties  most  completely  *^*  subserved  and  protected  by 
adhering  strictly  to  the  doctrine,  that  if  the  mortgagee  or  his 
aangns,  after  forfeiture,  obtains  possession  lawfully,  the  mort- 
gagor, or  those  claiming  under  him,  should  not  recover  the  pos« 
aeasion  without  paying  the  money  secured  by  the  mortgage.^' 

Substantially  the  same  reasoning  has  been  employed  in  other 
eases,  as  shown  by  several  of  the  quotations  already  made. 
Whatever  may  be  the  source  of  the  rule  historically  we  think 
it  is  justified  upon  equitable  principles  by  the  considerations 
pist  stated,  and  that  it  should  be  f oUowed  because  of  that  fact 
and  be  administered  with  reference  to  it;  that  it  should  be 
acted  upon  when  the  circumstances  are  such  that  these  reasons 
are  applicable,  and  only  then.  It  is  obvious  that  such  reasons 
apply  to  all  cases  in  which  the  mortgagee  has  actual  possession 
of  the  mortgaged  property,  except  where  he  has  acquired  it  un- 
der such  circumstances  that  it  would  be  inequitable  to  permit 
him  to  assert  a  right  under  it.  The  expression  frequently 
ined,  that  the  entry  must  be  lawful,  we  interpret  to  mean  not 
that  it  must  have  been  effected  under  a  formal  right  capable 
of  enforcement  by  legal  proceedings,  but  that  it  must  not  be 
through  any  unlawful  or  wrongful  act,  upon  which  the  mort- 
gagee would  be  estopped  to  found  a  right.  The  importance 
given  to  the  matter  of  the  consent  or  acquiescence  of  the  mort- 
gagor we  conceive  to  be  derived  not  from  the  idea  of  its  estab- 
lishing a  contract  (since,  as  already  suggested,  if  a  contract  for 
poeeeesion  exists  there  is  no  occasion  to  invoke  the  rule)  bu^ 
from  the  fact  that  it  frees  the  mortgagee  from  any  suspicion  ' 
having  obtained  posseesion  by  fraud  or  force. 
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We  conclude  that  the  tnie  rule  is  that  when  the  mortgagee 
is  in  poesession  of  the  mortgaged  premises  ^^^  after  condition 
broken  he  may  not  be  dispossessed  without  a  payment  of  the 
mortgage  debt^  unless  his  possession  was  acquired  under  such 
circumstances  that  he  ought  not  in  equity  to  be  permitted  to 
retain  it.  This  conclusion  may  not  go  far  toward  the  practical 
solution  of  questions  involving  the  application  of  the  doctrine^ 
but  it  is  sufficient  for  the  purposes  of  the  present  case^  since  it 
is  clear  that  one  who  assumes  poesession  of  the  mortgaged  prop- 
erty under  color  of  foreclosure  proceedings  beUeved  by  him  to 
be  valid,  however  defective  they  may  be  in  fact^  cannot  be 
thought  to  have  thereby  estopped  himself  to  assert  the  right 
otherwise  given  him  to  retain  possession  until  his  debt  is  paid. 
There  is  nothing  in  the  facts  of  this  case  to  impeach  the  good 
faith  of  defendants  in  error  or  to  charge  them  with  the  use  of 
force  or  fraud  in  gaining  possession,  and  they  are  within  the 
protection  of  the  rule  as  stated. 

Two  minor  questions  are  also  presented.  The  plaintiff  below, 
in  his  reply,  pleaded  that  the  mortgage  debt  had  been  paid.  He 
offered  no  proof  under  this  allegation  until  the  cause  bad  been 
submitted  to  the  court  and  the  decision  announced.  Then  he 
asked  leave  to  introduce  evidence  in  support  of  it,  but  the  re- 
quest was  denied.  It  is  not  necessary  to  decide  whether  the 
evidence  would  have  been  admissible  if  presented  earlier  in  the 
proceedings,  because,  even  if  so,  it  cannot  be  said  that  it  was  an 
abuse  of  discretion  for  the  court  to  reject  it  at  the  time  it  was 
ofTered.  It  is  now  urged  that  there  was  a  presumption  that 
the  debt  was  paid,  arising  from  the  fact  that  the  judgment  had 
become  dormant.  The  judgment  was  not  dormant  on  any 
theory  when  this  action  was  begun,  or  when  the  pleadings  were 
settled,  so  the  principle  invoked  has  no  application.  If  the 
judgment  is  in  fact  dormant  ^^  now  the  situation  furnishes  a 
good  illustration  of  a  class  of  cases,  readily  to  be  imagined,  in 
which  the  doctrine  just  discussed  serves  to  prevent  gross  injus- 
tice. 

The  plaintiff,  upon  other  considerations,  did  recover  a  part 
of  the  real  property  sued  for,  upon  which  def aidants  held  a  tax 
deed,  the  recovery  being  subject  to  the  adjustment  of  the  taxes 
and  r^its  and  profits.  The  trial  court  divided  the  costs,  per- 
mitting the  plaintiff  to  recover  the  same  proportion  of  the  whote 
costs  that  the  tract  recovered  bore  to  the  whole  land  sued  for, 

^venth.     This  apportionment  we   think   erroneous^ 
'  to  divide  the  costs;  not,  however,  because  thi 
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plaintiff  recovered  only  a  part  of  the  property  claimed,  ainoe 
ordinarily  this  would  entitle  him  to  all  his  coBts  (Meskimen  ▼• 
Day,  35  Kan.  46,  10  Pac.  14),  but  because  the  recovery  waa 
conditioned  on  the  settlement  of  the  lien  for  taxes.  In  such 
cases  an  eren  division  of  the  costs  has  been  ordered :  Longworth 
V.  Jofannon,  66  Kan.  193,  71  Pac.  259.  It  does  not  follow  that 
a  trial  court  under  similar  circumstances  may  never  adopt  any 
other  basis  of  division  than  the  arbitrary  one  of  equality.  But 
as  the  division  in  this  case  was  made  upon  a  theory  which  ia 
held  to  be  erroneous,  it  is  ordered  that  the  costs  be  divided 
equally  between  plaintiff  and  defendants.  Otherwise  the  judg- 
ment is  affirmed. 
The  costs  in  fhia  court  are  divided  equally. 

AU  the  justices  concurring. 


A  UortffOffee  wlio  pnrcliases  and  enters  into  posflesslon  under  a  void 
foredoBure,  the  mortgagor  aeqnieseing  therein,  is  a  ''mortgagee  in 
poaBession":  Kelso  v.  Norton,  65  Kam  778,  93  Am.  St.  Bep.  308.  That 
the  possession  of  a  mortgagee  is  presumed  to  be  rightful,  see  Hooper 
v.  Young,  140  CaL  274,  98  Am.  St.  Bep.  56. 

The  OmiMion  of  the  Seal  ot  the  eourt  from  the  order  of  a  sale  as 
afleeting  the  validity  and  effect  of  the  sale  is  considered  in  Hagor  v. 
Astorg,  145  Gal.  548,  ante,  p.  68,  and  cases  cited  in  the  cross-refer- 
ence note  thereto. 


(BIRKET  ▼.  ELWAED. 

[68  Kan.  295,  74  Pac.  1100.] 

NEOOTIABIS  INSTBXJMENTS— Bona  Fide  HoIder—Pre-ex* 
Mag  Delyt. — One  who  acquires  a  negotiable  instrument  as  security 
for  pre-existing  indebtedness  is  a  holder  for  yalue  and  in  due  course 
of  business,     (p.  411.) 


Carr  W.  Taylor  and  J.  TJ.  Brown,  for  the  plaintiff  in  error. 
George  A.  Yandeyeer  and  F.  H  Martin,  for  the  defendants 


m  error. 


MASON,  J.  John  H.  Elward  and  William  A.  B.  El- 
"wsid,  on  September  25,  1894,  executed  to  George  T.  Gilliam  a 
negotiable  note  due  in  five  years,  and  William  A.  B.  Elward  exe- 
cuted as  security  for  the  note  a  mortgage  on  real  estate  i^ 
Bene  county.  On  June  24, 1901,  John  Charles  Birket  sued  tl 
Elwards  on  the  note  and  mortgage,  claiming  to  have  acquire 
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them  by  indorsement  and  nnder  such  circumBtances  as  to  make 
him  an  innocent  purchaser.  The  defendants  answered  with  a 
general  denial  which  put  in  issue  the  question  whether  plaintiff 
was  a  bona  fide  holder^  and  an  allegation  that  the  note  had  been 
fully  paid  to  Gilliam  by  the  makers  without  knowledge  or  notice 
of  any  transfer  to  plaintiff.  A  reply  was  filed  consisting  of  a 
general  denial. 

Upon  the  trial  plaintiff  testified  that  he  acquired  the  note 
April  2S,  1896,  as  collateral  security  for  a  loan  of  two  thousand 
dollars  made  to  Gilliam  at  that  time.  The  evidence  of  defend- 
ants showed  that  on  May  25,  1896,  the  Elwards  executed  a  new 
note  and  mortgage  to  Gilliam  in  consideration  of  the  satisfac- 
tion of  the  old  debt  and  an  additional  loan  of  five  hundred  dol- 
lars; that  the  old  papers  were  surrendered  to  John  H.  Elward, 
who  placed  them  in  a  box,  which  he  left  in  the  custody  of 
Gilliam;  that  on  June  25,  1896,  a  release  of  the  first  mortgage, 
executed  and  acknowledged  by  Gilliam,  was  filed  for  record 
with  the  register  of  deeds.  The  amount  due  plaintiff  from 
Gilliam  was  shown  to  be  eight  hundred  and  fourteen  dollars. 
The  court  instructed  the  jury  that  the  only  question  for  their 
determination  was  the  date  at  which  plaintiff  acquired  the  note; 
that  if  he  acquired  it  before  June  *®^  25,  1896  (the  date  of 
the  record  of  the  satisfaction  of  the  mortgage),  he  should  re- 
cover; that  otherwise  the  verdict  should  be  for  defendants. 
The  jury  found  specially  that  plaintiff  acquired  the  note  after 
that  date,  and  judgment  followed  for  the  defendants,  which 
plaintiff  now  seeks  to  reverse. 

The  theory  upon  which  the  trial  court  held  the  date  of  the 
recording  of  the  mortgage  release  to  be  important  is  not  dis- 
cussed in  the  briefs,  and  is  not  material,  since  the  instruction 
and  judgment  are  now  defended  on  the  ground  that  if  plaintiff 
took  the  note  as  collateral  security  for  Gilliam's  debt  at  any 
time  after  such  debt  was  created  (namely,  April  28,  1896),  he 
took  it  subject  to  any  defense  that  could  be  made  against  the 
original  payee.     It  is  obvious  that  plaintiff  could  only  recover 
on  the  theory  that  he  was  an  innocent  purchaser,  and  the  sole 
question  here  involved,   therefore,  is   whether   one  who    takes 
commercial  paper  as  collateral  security  for  an  existing  debt, 
\out  an  agreement  for  an  extension  of  time  or  other  new  con- 
ition,  is  ever  entitled  to  protection  as  a  bona  fide  holder, 
the  judgment  must  be  reversed;  otherwise  it  must  be 
d. 
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The  rule  in  the  federal  courts  as  well  as  in  those  of  England 
tnd  Canada  is  that  the  holder  of  a  negotiable  note  taken  as  col- 
iateral  secnrity  for  a  pre-existing  debt  is  a  holder  for  value  in 
due  course  of  business^  and  as  such  is  protected  against  all 
latent  equities  of  third  parties.  The  state  courts  that  have 
passed  upon  the  question  are  in  irreconcilable  conflict.  The 
cases  are  collected  in  volume  4  of  the  American  and  English 
Encyclopedia  of  Law,  second  edition,  pages  290  to  293,  and  in 
volume  7  of  the  Cyclopedia  of  Law  and  Procedure,  pages  932 
to  935.  The  lists  there  given  indicate  with  substantial,  but  not 
absolute,  correctness  ^^®®  the  line  of  cleavage.  It  is  to  be  noted 
that  in  each  of  them  Kansas  is  wrongly  placed  among  the  states 
that  are  committed  to  the  rule  stated,  upon  the  strength,  respec- 
tively of  the  cases  of  National  Bank  v.  Dakin,  54  Kan.  656, 
45  Am.  St  Bep.  299,  39  Pac.  180,  and  Best  v.  Crall,  23  Kan. 
482,  33  Am.  Eep.  185.  While  these  cases  have  a  tendency  in 
that  direction  they  do  not  go  the  full  length  indicated.  In  Na- 
tional Bank  v.  Dakin  the  note  involved  was  transferred  as  col- 
lateral security  for  a  debt  created  at  the  time  of,  and  in  re- 
liance upon,  such  transfer,  which  was  therefore  supported  by  a 
new  consideration  suflBcient  upon  any  theory  of  the  law.  In 
the  opinion  a  number  of  cases  are  cited  as  supporting  the  propo- 
sition that  even  a  pre-existing  debt  would  afford  a  sufficient 
consideration  for  the  purpose,  and  among  them  was  included 
Best  v.  Crall,  23  Kan.  482,  33  Am.  Rep.  185.  In  that  case  the 
collateral  note  was  in  fact  transferred  as  security  for  a  debt 
that  already  existed,  but  this  was  done  pursuant  to  a  promise 
made  when  such  original  debt  was  created,  so  that  the  effect  was 
the  same  as  though  the  transfer  had  actually  been  made  at  that 
time. 

A  careful  examination  of  the  cases  cited  in  the  lists  re- 
ferred to  discloses  that  in  the  following  states  the  rule  of  the 
federal  courts  has  been  adopted,  although  in  California  and 
Nevada  the  matter  is  affected  by  statutory  provisions  that  the 
acceptance  of  the  security  forfeits  a  right  to  attach :  California, 
Colorado,  Connecticut,  (Georgia,  Illinois,  Indiana,  Louisiana, 
Maryland,  Massachusetts,  Minnesota,  Nevada,  New  Jersey, 
Bhode  Island,  South  Carolina,  Texas,  Vermont,  and  West  Vir- 
ginia. Nebraska  also  is  now  committed  to  this  doctrine :  Lash- 
mett  T.  Prall,  2  Neb.  (Unofficial)  284,  96  N.  W.  152.  Such 
citations  further  show  that  in  the  following  states  the  rule  ha 
been  denied:  Alabama,  *®®  Arkansas,  Iowa,  Kentucky,  Mair 
Michigan,  Mississippi,  Missouri,  New  Hampshire,  New  Yoi 
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North  Dakota,  Ohio,  Pennsylyaniay  Tennessee,  Virginia  and 
Wisconsin.  North  Carolina  also  should  now  be  placed  in  thi» 
list,  bnt  there,  as  well  as  in  Tennessee  and  in  Virginia,  the  re- 
cent adoption  by  the  legislature  of  a  complete  code  relating  ta 
negotiable  instruments  is  held  to  have  changed  the  rule :  Brooks 
V.  Sullivan,  129  N.  C.  190,  39  S.  E.  822;  Bank  of  Charleston  v. 
Johnston,  105  Tenn.  521,  59  S.  W.  131 ;  Payne  v.  Zell,  98  Va. 
294,  36  S.  E.  379.  The  same  code  was  adopted  in  New  York 
in  1897.  Upon  the  strength  of  its  provisions  that  ''value  is  any 
consideration  sufficient  to  support  a  simple  contract,'^  and  that 
''an  antecedent  or  pre-existing  debt  constitutes  value,''  it  was 
held  in  Brewster  v.  Shrader,  26  Misc.  Bep.  480,  57  N.  Y.  Supp. 
606,  that  the  law  in  this  respect,  as  formerly  administered  in 
that  state,  had  been  changed,  and  that  now  "an  indorsee  of  a 
note  taken  as  collateral  to  a  pre-existing  indebtedness  is  a 
holder  for  value,  unaffected  by  equities  between  the  original 
parties.*'  But  in  Sutherland  v.  Mead,  80  App.  Div.  103,  80 
N.  Y.  Supp.  504,  this  was  denied,  and  it  was  said  that  this  part 
of  the  new  statute  is  purely  declaratory.  We  do  not  discover 
that  the  New  York  court  of  appeals  has  passed  on  the  effect 
of  this  legislation  on  the  matter  under  consideration. 

What  may  fairly  be  called  the  minority  doctrine  originated 
in  New  York  in  Bay  v.  Coddington,  5  Johns,  Ch.  54^  9  Am.  Dec* 
268,  the  opinion  being  written  by  Chancellor  Kent  The  lead- 
ing case  in  this  country  on  the  majority  side  is  Swift  v.  Tyson, 
16  Pet.  1,  10  L.  ed.  865,  the  opinion  being  written  by  Justice 
Story.  It  was  there  declared  that  one  who  took  negotiable 
paper  in  payment  of,  or  as  security  for,  a  pre-existing  debt»  waa 
a  holder  for  value  and  in  due  course  of  business,  ^^^  and  the 
argument  was  made  in  support  of  that  express  proposition.  But 
the  reference  to  paper  taken  as  security  was  not  required  by  the 
facts  of  the  case,  and  Justice  Catron  dissented  on  this  ground. 
In  Eailroad  Co.  v.  National  Bank,  102  U.  S.  14,  26  L.  ed.  61^ 
the  same  reasoning  was  adopted  and  applied  in  a  case  wheie 
the  transfer  was  made  merely  to  secure  an  antecedent  debt 
The  note  there  involved  had  several  indorsers  and  the  obliga- 
tion assumed  by  the  last  holder  to  give  them  notice  of  nonpay- 
ment was  treated  as  a  part  of  the  consideration  of  the  trans* 
fer,  but  the  decision  did  not  turn  upon  this  treatment  And 
in  American  File  Co.  v.  Garrett,  110  U.  S.  288,  4  Sup.  Ct  Bep. 
90,  28  L.  ed.  149,  the  principle  was  applied  where  there  weie 
no  prior  indorsers.  In  the  opinion  in  Railroad  Co.  v.  National 
Bank,  it  was  noted  (citing  3  Kenfs  Commentaries,  p.  81,  note 
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h)  that  Chancellor  Kent,  after  the  decision  in  Swift  v.  TjBon, 
16  Pet  1,  10  L.  ed.  865,  indicated  that  he  was  inclined  to  con- 
cur in  it  as  the  plainer  and  better  doctrine. 

The  cases  of  Bay  t.  Coddington,  5  Johns.  Ch.  54,  9  Am.  Dec* 
M8,  and  Swift  ▼.  Tyson,  16  Pet  1,  10  L.  ed.  865,  are  cited 
in  almost  every  opinion  in  which  the  merits  of  the  question  un- 
der consideration  are  discussed,  and  the  state  courts  have  ordi- 
Barily  iakea  sides  upon  the  matt^  as  the  arguments  of  the  one 
decision  or  the  other  have  appealed  to  them  with  the  greater 
force.  In  the  former  case  it  was  said:  '^t  is  the  credit  given 
to  the  paper,  and  the  consideration  bona  fide  paid  on  receiving 
i^  that  entitles  the  holder,  on  grounds  of  commercial  policy, 
to  such  extraordinary  protection,  even  in  cases  of  the  most 
palpable  fraud.  It  is  an  exception  to  the  general  rule  of  law, 
and  ought  not  to  be  carried  beyond  the  necessity  that  created  iV 

In  the  latter  case  it  was  said:  '^Beceiving  it  [negotiable  in- 
■tnunent]  in  payment  of,  or  as  security  for  a  pre-existing 
debt)  is  ^^^  according  to  the  known  usual  course  of  trade  and 
business.  And  why  upon  principle  should  not  a  pre-existing 
debt  be  deemed  such  a  valuable  consideration?  It  is  for  the 
benefit  and  convenience  of  the  commercial  world  to  give  as  wide 
an  extent  as  practicable  to  the  credit  and  circulation  of  nego- 
tiable paper,  tiiat  it  may  pass  not  only  as  security  for  new  pur- 
chases and  advances,  made  upon  the  transfer  thereof,  but  also 
in  payment  of  and  as  security  for  pre-existing  debts.  The 
creditor  is  thereby  enabled  to  realize  or  to  secure  his  debt,  and 
thus  may  aaf ely  give  a  prolonged  credit^  or  forbear  from  taking 
any  legal  steps  to  enforce  his  rights.  The  debtor  also  has  the 
advantage  of  making  his  negotiable  securities  of  equivalent 
value  to  cash.  But  establish  the  opposite  conclusion,  that  nego- 
tiable paper  cannot  be  applied  in  payment  of  or  as  security  for 
pre-existing  debts,  without  letting  in  all  the  equities  between 
the  original  and  antecedent  parties,  and  the  vidue  and  circu- 
lation of  such  securities  must  be  essentially  diminished,  and  the 
debtor  driven  to  the  embarrassment  of  making  a  sale  thereof, 
often  at  a  ruinous  discount,  to  some  third  person,  and  then  by 
ciicuity  to  apply  the  proceeds  to  the  payment  of  his  debts'^: 
16  Pet  19,  10  L.  ed.  865. 

Among  other  arguments  advanced  in  behalf  of  the  majority 
view  are  these,  that  the  question  is  really  one  of  the  law  mer- 
chant— ^the  custom  of  merchants,  and  that  a  ^^ansfer  by  a 
dd)tor  to  his  creditor  of  a  negotiable  instrument,  to  pay  or  only 
to  secure  a  prior  debt,  makes  the  creditor  a  holder  for  value 
the  custom'':  Bigelow  on  Bills  and  Notes  and  Checks,  2d  e 
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1B47;  that  the  creditor,  in  accepting  a  negotiable  note,  whether 
or  not  there  are  parties  to  be  charged  by  notice,  does  nndeitaioa 
to  exercise  some  degree  of  diligence  (2  Randolph  on  CommeTcial 
Paper,  2d  ed.,  sec.  804),  thereby  affording  a  new  consideration  ; 
or  at  all  events  that  he  '^is  naturally  lulled  into  secority  and 
inactivity  by  crediting  the  face  of  the  note;  and  he  should  not 
be  made  to  suffer  by  the  maker  for  confidence  "^^  which  his  own 
promise  created'' :  1  Daniel  on  Negotiable  Instruments,  5th  ed., 
sec.  831a;  that  the  true  consideration  for  the  transfer  is  the 
debt  due  from  the  indorser  to  the  indorsee  and  the  obligatian 
to  pay  or  secure  said   debt;  that  such   transfer  is  a   sufficient 
consideration,  because  ''security  for  the  payment  of  a  debt  actu- 
ally owing  is  a  good  consideration,  and  sufficient  to  support  a 
transfer  of  property^':  Railroad  Co.  ▼.  National  Bank,  102  TJ.  S. 
14,  26  L.  ed.  61.    That  the  policy  of  the  law  is  to  facilitate  the 
transfer  of  negotiable  paper  free  of  equities  is  illustrated  by  the 
fact  that  it  is  almost  universally  held  that  one  who  acquires  it 
in  payment  of  an  antecedent  debt  is  a  bona  fide  holder  (Draper 
▼.  Cowles,  27  Kan.  484;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
285) ;  whereas  the  ordinary  rule  in  reference  to  protection  nn- 
der  recording  acts  is  that  one  who  accepts  property  in  satisfac- 
tion of  an  existing  debt  is  not  an  innocent  purchaser:  23  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  490;  Dolan  v.  Van  Demark,  35  Kan. 
304,  10  Pac.  848;  Henderson  v.  Qibbs,  39  Kan.  680,  18  Pac 
926.    Even  where  the  New  York  doctrine  is  accepted  aa  ex- 
ception is  made  against  the  plea  of  lack  of  consideration  when 
made  by  an  accommodation   party  to  the  paper  transferred  as 
security:  Grocers'  Bank  v.  Penfield,  69  N.  Y.  502,  25  Am.  Hep. 
231;  Maitland  v.  Citizens*  Nat  Bank  of  Baltimore,  40  Mi  640, 
17  Am.  Eep.  «20;  Smith  v.  Wachob,  179  Pa.  St  260,  36  Aa 
221. 

If  the  question  were  a  new  one,  to  be  determined  upon  the 
consideration  of  equitable  principles,  there  would  be  strong  rea- 
sons for  holding  that  he  who  takes  a  note  merely  as  security  for 
an  existing  debt  acquires  no  greater  right  than  his  debtor  had. 
The  reasons  given  in  Mann  v.  National  Bank,  30  Kan.  412, 
1  Pac.  679,  for  applying  this  rule  to  a  bank  that  receives  a  note 
from  a  depositor  and  adds  the  amount  to  »<»  his  account, 
which  is  not  overdrawn,  would  seem  to  apply  to  the  case  of 
one  who  receives  the  paper  as  collateral  for  an  indebtedness 
-i-«ady  existing.  He  parts  with  nothing,  and  is  in  no  worse 
ion  than  he  was  before.  It  requires  no  variation  of  usual 
^ire  to  save  him  from  loss.     But,  on  the  other  hand,  the 
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ome  argnmentB  would  reach  the  case  of  him  who  takes  com- 
mercial paper  in  payment  of  an  existing  unsecured  debt.  He 
likewise  is  in  no  way  placed  in  any  worse  situation  than  he  waa 
before^  since  while  the  original  debt  may  be  regarded  as  tech- 
nically canceled,  he  at  all  events  has  his  remedy  upon  the  col- 
lateral against  the  person  from  whom  he  received  it,  whatever 
defense  might  be  available  to  the  maker.  He  still  has  a  valid 
«Iaim  against  his  original  debtor,  and  that  is  all  he  had  in  the 
first  place:  1  Bandolph  on  Commercial  Paper,  sees.  461-465. 
Yet,  as  has  just  been  said,  one  acquiring  commercial  paper 
under  such  circumstances  is  held  to  be  protected  as  an  inno- 
cent purchaser. 

But  Ihe  question  before  us  is  peculiarly  one  in  which  great 
weight  should  be  given  to  the  authorities,  and  especially  to  the 
decision  of  the  courts  of  the  national  government,  which  do  not 
recognize  any  local  law  in  such  matters:  Gates  v.  National 
Bank,  100  U.  S.  239,  25  L.  ed.  580.  The  question  is  one  likely 
to  arise  frequently  in  transactions  between  inhabitants  of  dif- 
ferent states.  It  is  important  that  the  law  be  uniform  in  the 
differ»it  jurisdictions.  The  recognition  of  this  consideration 
prompted  the  effort  at  codification  of  the  law  of  negotiable  in- 
ftmmentB  which  resulted,  as  already  noted,  in  a  reversal  of 
poUcy  in  North  Carolina,  Tennessee,  and  Virginia,  and  perhaps 
in  New  York.  Of  this  effort  it  is  said,  in  a  book  review  in 
38  American  Law  Beview,  pages  150,  151 : 

"In  December,  1895,  a  draft  of  an  act  was  prepared  *^  by 
Mr.  John  J,  Crawford,  of  the  bar  of  New  York  city,  and  was 
reported  to  the  meeting  of  the  New  York  board  of  commis- 
sioners for  promoting  uniformity  of  legislation,  which  sat  at 
Saratoga  in  1896.  Then,  after  consultation  with  the  state 
board,  with  the  committee  of  the  American  Bar  Association  on 
commercial  law,  and  after  consideration  by  that  association,  it 

was  revised  and  finally  adopted It  has  been  adopted  by 

the  legislatures  of  twenty-two  states  of  the  Union,  if  we  in- 
dude  the  District  of  Columbia,  the  legislature  of  which  is  the 
Congress  of  the  United  States.'' 

We  prefer  to  hold  in  accordance  with  the  weight  of  author- 
fly  that  an  indorsee  of  negotiable  paper  taken  as  security  for 
t  pre-existing  debt  is  a  holder  for  value  and  in  due  course  of 
business,  and  therefore,  in  the  absence  of  any  circumstances 
charging  him  with  notice,  is  protected  against  a  claim  of  pay- 
ment made  to  the  original  payee. 
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It  is  to  be  noted  that  the  petition  in  this  case  alleges  that  tiie 
note  in  question  was  indorsed  by  Gilliam  to  plaintiff.  This 
statement  was  not  denied  under  oath  and  was  therefore  not  put 
in  issue.  The  record  shows  that  the  note  with  all  indorse* 
ments  was  offered  in  evidence  as  a  part  of  plaintiff's  deposition, 
but  the  purported  copy  does  not  show  any  indorsement.  In 
the  state  of  the  pleadings  this  is  not  material,  but  of  oonrae, 
if  the  note  was  not  actually  indorsed  by  Gilliam,  plaintiff  waa 
not  in  fact  a  bona  fide  holder. 

The  judgment  is  reversed  and  the  cauae  remanded  tor  a  new 
trial. 

All  the  justices  concurring. 


One  TaJdno  Negotiahle  Paper  in  payment  of  a  pre-existing  debt  Is 
a  bona  fide  holder:  Mack  v.  Prang,  104  Wis.  1,  76  Am.  St  Bep.  848 
Poofon  Steel  etc.  Co.  v.  Stener,  183  Mass.  140,  97  Am.  St.  Bep.  426 
Evans  y.  Speer  Hardware  Co.,  65  Ark.  919,  67  Am.  St.  Bep.  919 
Herman  v.  Gunter,  83  Tex.  66,  29  Am.  St.  Bep.  632.    And  one  taking 
negotiable  paper  as  security  for  a  pre-existing  debt  is  generaUy  re- 
garded as  a  bona  fide  holder:  Prim  v.  Hanmel,  134  Ala.  652,  92  Am. 
St.  Bep.  52;  Louisville  Bank.  Co.  v.  Howard,  123  Ala.  380,  82  Am.  St 
Bep.  126;  Buss  Lumber  etc.  Co.  v.  Muscupiabe  Land  etc.  Co.,   120 
Cal.  521,  65  Am.  St.  Bep.  186;  Bosemond  v.  Graham,  54  Minn.  323,  40 
Am.  St.  Bep.  336;  Crump  v.  Berdan,  97  Mich.  293,  37  Am.  St.  Bep. 
845;  Eoehler  v.  Dodge,  31  Neb.  328,  28  Am.  St.  Bep.  518.    There  are 
eases,  however,  which  seem  to  stand  for  a  contrary  doctrine:   See 
First  Nat.  Bank  v.  Strauss,  66  Miss.  479,  14  Am.  St.  Bep.  579;  Smith 
v.  Bibber,  82  Me.  34,  17  Am.  St.  Bep.  464;  Yaun  v.  Marbury,  100  Ala. 
438,  46  Am.  St.  Bep.  70;  Loewen  v.  Forsee,  137  Mo.  29,  59  Am.  St. 
Bep.  489;  Yellowstone  Nat.  Bank  v.  Gagnon,  19  Mont.  402,  61  Am. 
St.  Bep.  520. 


MEAD  ▼.  PHOENIX  INSUEANCE  COMPAlTr. 

[68  Kan.  432,  75  Pac  475.] 

INSUBANOE— Stipulation  as  to  Time  to  Oommenco  Actions^ 
Application  of  to  Minors.— A  stipulation  in  a  policy  of  insurance 
limiting  the  time  within  which  suit  may  be  brought  there<Hi  is  good 
even  as  against  minor  beneficiaries,     (p.  414.) 

Carroll,  Monahan  &  Warren,  for  the  plaintifiF  in  error. 

McAnany  &  Alden,  for  the  defendant  in  error. 

^  SMITH,  J.    In  March,   1894,  Kenneth  Mead   was  a 

•  twelve  years  of  age  and  the  owner  of  two  lots  on  which 

itood  a  frame  dwelling.     The  building  was  destroyed  bj 
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fipB  on  May  11,  1894,  while  insured  for  six  hundred  dollars 
in  fhe  Phoenix  Insurance  Company.  Soon  after  the  loss  the 
mother  of  the  ixttured  settled  with  the  company  for  four  hun- 
dred and  seventy-five  dollars  through  her  attorney,  C.  C.  Dail. 
On  May  26^  1902,  after  Kenneth  Mead  became  of  age,  he 
Inroug^t  this  action  against  the  insurance  company  to  reco?er 
Ae  amount  of  the  x>olicy,  with  interest.  The  petiti(m  sets  out 
the  fact  of  the  fire,  notice  of  the  loss  to  the  company,  and  the 
date  and  number  of  the  policy,  and  avers  that  plaintiff  on  his 
part  had  x^^rfoTmed  all  of  its  conditions.  The  petition,  to 
which  a  copy  of  the  poKcy  was  attached  as  an  exhibit,  con- 
tained an  allegation  as  follows: 

'TChe  plaintiff  fur&er  says  that  shortly  thereafter,  to  wit, 
August  2,  1894,  through  and  by  a  conspiracy  between  defend- 
ant and  another  perscm,  one  C.  C.  Dail,  the  said  policy  No. 
4W0  was  enrreptitiously  obtained  from  this  plaintiff,  then  still 
a  minor^  and  for  a  small  consideration  from  defendant  to  said 
Dail,  delivered  unlawfully  and  wrongfully  to  defendant  and  by 
it  canceled ;  so  that,  if  the  copy  of  said  policy  which  is  hereto 
attached^  marked  ^Exhibit  A,*  and  made  part  hereof,  is  not  an 
exact  copy,  the  failure  thereof  is  attributable  to  the  cancella- 
tion of  the  same  by  defendant.    Plaintiff  further  says  that  at 
said  time,  nor  until  the  year  1896,  he  did  not  have  any  guardian 
to  represent  his  interests  in  that  or  any  other  respects,  and  that 
<miy  on  or  about  the  fifteenth  day  of  May,  1902,  did  he,  when  he 
became  of  full  age,  acquire  the  right  to  do  so  himself;  and  if 
'Sny  default  has  accrued  in  the  premises  against  him  he  pleads 
his  minority  against  the  same.^' 

*•*  The  answCT  of  the  defendant  below  contained  three  de- 
fenses :  1.  A  general  denial ;  2.  Breach  of  covenant  to  give  im- 
mediate notice  of  loss  and  make  proof  within  sixty  days;  3.  A 
failure  to  bring  an  action  on  the  policy  within  twelve  months 
after  the  fire.  To  these  defenses  plaintiff  below  replied  that 
after  the  fire  he  had  done  all  things  required  of  him  by  the 
conditions  of  the  policy,  and  that  ^'through  and  by  a  conspiracy 
between  said  defendant  and  one  0.  C.  Dail,  for  a  small  sum  as 
in  payment  of  said  loss  so  covered  by  said  policy,  said  defend- 
ant unlawfully  and  wrongfully  obtained  said  policy  from  the 
Mid  C.  CL  Sail  and  converted  said  policy  to  its  own  use  and  ean- 
«ded  the  same,  whereby  it  waived  all  the  conditicnis  of  said 
policy  required  to  be  complied  with  by  said  plaintiff,  if  they  had 
not  been  complied  with  by  him,  which  plaintiff  asserts  had  been 
done.**  A  trial  was  had  to  the  court  without  a  jury,  resul*^ 
in  a  judgment  for  the  defendant  below. 
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The  policy  contained  this  condition:  ''No  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full  compliance  by  the 
insnred  with  all  the  foregoing  requirements,  nor  unless  com- 
menced  within  twelve  months  after  the  fire.'' 

It  is  clear  that  the  action  was  based  on  the  policy  of  insur- 
ance. The  allegation  in  the  petition  respecting  a  conspiracy 
between  the  company  and  Dail  was  made  to  excuse  plaintiff  in 
his  failure  to  set  up  a  true  copy  of  the  policy.  The  action  vaa 
not  founded  on  the  conspiracy;  it  did  not  sound  in  torL  In 
the  plaintifPs  reply  he  alleged  that  the  conditions  precedent  to 
a  recovery  by  him  had  been  waived  by  the  insurance  company 
in  wrongfully  obtaining  the  policy  from  Dail,  thus  confessing^ 
that  he  was  bound  by  all  ^^^  the  provisions  in  the  insurance 
contract  except  the  conditions  pleaded  in  the  answer. 

The  action  of  plaintiff  below  was  barred  by  the  limitation  of 
time  fixed  in  the  policy  for  the  commencement  of  an  action, 
which  was  twelve  months  from  the  time  of  loss.  When  the 
policy  was  issued  and  the  loss  occurred,  the  agreement  limiting 
the  time  within  which  an  action  to  recover  on  the  insurance 
contract  might  be  commenced  was  not  illegal:  McElroy  v.  Con- 
tinental Ins.  Co.,  48  Kan.  200,  29  Pac.  478.  By  chapter  91 
of  the  Laws  of  1897,  such  contracts  are  no  longer  permitted: 
Oen.  Stats.  1901,  sec.  4446,  subd.  7.  The  contract  limitation 
in  the  policy  controlled  the  general  statute  of  limitations  and 
was  good  even  against  minor  beneficiaries:  Suggs  v.  Travelers' 
Ins.  Co.,  71  Tex.  679,  9  S.  W.  676,  1  L.  R  A.  847 ;  O'Laughlin 
V.  Union  Cent  Life  Ins.  Co.,  3  McCrary  (C.  C),  634,  11  Fed. 
280.  See,  also,  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  WalL 
386,  19  L.  ed.  267. 

In  McElroy  v.  Continental  Ins.  Co.,  48  Kan.  200,  29  Pac 

478,  the  dismissal  of  an  action  brought  within  the  time  lequired 

by  the  policy  was  held  not  to  extend  the  time  to  begin  another 

within  a  year,  under  section  4461  of  the  General  Statutes  of 
1901. 

The  judgm^t  of  the  court  below  will  be  affirmed. 
All  the  justices  concurring. 

The  Parties  to  a  Oontrnf**    *  _ 

within  which  an  action  thl  ^'  ^^^^urance  may,  it  seems,  limit  the  tint 

way  etc.  Assn.,  5  Wvo    i9rt®^J*«  "^^  ^®  brought:  MeFarland  v.  BaU- 

to  sue  within  the  tL        ^'"-  ®*-  ^^P-  2».     As  to  whether  a 

o'  by  ignorance  of  tl  P^?s<^."^ed  will  be  excused  by  an  ia- 

laa.  413,  post,  p    594    '»n»»tation,  see  Paul  v.  Fidelity  etc 
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KIMMEL  V.  BEAIT. 

[68  Kan.  598,  75  Pac.  1118.] 

BANK8»  Gbarging  with  Notice  of  the  Belations  of  a  Depositor 
to  Another. — The  faet  that  a  bank  knows  that  a  person  depositing  m 
ebeek  ia  engaged  in  the  eommisaion  business  and  sometimes  oyerdrawa 
Us  aeeonnt  does  not  charge  it  with  notice  that  a  cheek  deposited  bj 
kim  ia  for  property  sold  for  one  of  his  customers  who  is  entitlec^ 
*  te  the  proeeeds  thereof,    (p.   416.) 

BAlVKINa— Agreement  to  Apply  Deposit  on  Overdraft*  VHien 
Tlplied. — Where  a  depositor  carries  an  account  with  a  bank  as  part 
of  his  nsnal  business,  continually  drawing  cheeks  and  making  de- 
podtSy  sometimes  having  a  balance  to  his  credit  and  sometimes  being 
orerdrawn,  his  mere  act  of  making  a  deposit  is  equivalent  to  an  agree* 
Bent  that  it  shall  be  applied  against  any  overdraft  that  may  exist 
at  the  time.     (pp.  419,  420.) 

BANKS,  Seqniring  to  Account  for  Moneys  Deposited  by  an 
Agent  in  His  Own  Name.— A  bank  cannot  be  held  to  account  to  the 
owner  of  a  fund  which  has  been  deposited  by  an  agent  in  his  own 
name  and  applied  on  his  overdraft,  the  bank  having  no  knowledge 
of  the  ageney.     (pp.  420,  421.) 

Adams  &  Adams,  for  fhe  plaintiff  in  error. 
Houston  &  Brooks^  for  the  defendants  in  error. 

"•^  MASON,  J.    On  April  20,  1900,  S.  W.  Kimmel,  of 
Garber,   Oklahoma,  shipped  to   a  Wichita  commission   firm, 
blown  as  the  Wichita  Livestock  Commission  Company,  a  car- 
load of  hogs,  with  directions  to  sell,  and  to  send  him  a  draft 
ioT  the  net  proceeds.    The  hogs  were  sold  to  Jacob  Dold  &  Son 
on  April  25th,  and  the  commission  company  at  once  mailed  to 
^inmiel  its  personal  check  on  the  Kansas  National  Bank,  of 
Wichita,  where  they  had  had  an  account  for  several  years,  for 
<n^  thonsand  and  sixteen  dollars  and  sixteen  cents,  that  being 
the  amount  for  which  the  sale  was  made,  less  the  commission 
«ad  expenses.    Dold  &  Son  paid  for  the  hogs  on  April  26th  with 
t  check  made  payable  to  the  order  of  the  commission  company,, 
fetwn  upon  another  Wichita  bank.    The  company  at  once  in- 
dorsed the  check  and  deposited  it  in  *•*  their  bank,  receiving 
^^t  upon  their  deposit  account,  and  it  was  paid  on  the  same- 
day.    Kimmel  deposited  the  check  sent  him  by  the  commis- 
«iou  company  with  his  local  banker,  and  it  was  forwarded  for 
collection  through  the  ordinary   banking  channels,   reaching 
Wichita  on  May  1st,  when  it  was  presented  to  the  bank  on  which 
it  ¥88  drawn,  which  refused  payment.    Kimmel  then  sued  the 
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bank  for  the  amount  of  the  check,  alleging  that  the  deposit  of 
the  proceeds  of  the  sale  of  the  hogs  was  made  without  his 
authority  and  in  violation  of  his  instructioBS,  and  that  the  bank 
knew  all  the  circumstances  connected  with  the  transaction. 
The  bank  answered,  denying  knowledge  of  the  relations  of 
plaintiff  and  the  commission  company,  and  alleging  that  when 
the  Dold  check  was  deposited  the  compan/s  account  was  oyer- 
•drawn  more  than  that  amount;  that  the  overdraft  had  been 
permitted  upon  an  agreement  that  it  should  forthwith  be  made 
.good  by  deposits,  and  that  the  check,  when  deposited,  was  ap- 
plied to  such  overdraft  without  notice  of  plaintiff's  claim. 
Plaintiff  replied  with  a  general  deniaL  Upon  the  trial,  the 
x^ourt  sustained  a  demurrer  to  plaintiff's  evidence,  and  rendered 
judgment  accordingly,  which  plaintiff  now  seeks  to  reverse. 

The  evidence  was  mainly  directed  to  the  question  of  the 
bank's  knowledge  of  the  commission  company's  buainesa.  Sub* 
:8tantially  the  same  facts  were  shown  in  this  regard  as  in  Mar- 
tin V.  Kansas  Nat  Bank,  66  Kan.  655,  72  Pac.  218,  whidi 
grew  out  of  a  similar  claim  against  the  same  bank  made  by 
another  shipper.  Here^  as  in  that  case,  an  effort  was  made 
to  show  such  intimate  relations  between  the  bank  and  the  com- 
mission company  as  to  justify  charging  the  former  with  actual 
•or  constructive  notice  of  plaintiff's  interest  in  the  check  de- 
posited by  the  latter.  In  fact,  however,  little  more  *®®  was 
«hown  than  that  the  bank  knew  that  the  company  was  engaged 
in  the  commission  business  and  that  their  account  was  some- 
times overdrawn.  The  evidence  on  this  point,  being  stated  in 
some  detail  in  the  Martin  case,  will  not  be  further  reviewed. 
Following  the  conclusion  reached  in  that  case,  we  hold  that  the 
bank  must  be  deemed  not  to  have  had  notice  of  the  relation  of 
ihe  commission  company  to  the  shipper. 

Plaintiff  claims  that  the  record  does  not  show  that  the  ac- 
-count  of  the  commission  company  was  overdrawn  to  the  amount 
of  the  Dold  check  at  the  time  it  was  deposited.  The  evidence 
in  this  r^ard  is  not  as  full  as  might  be  desired,  but  we  ihink 
that,  upon  the  consideration  of  the  entire  testimony,  it  suffi- 
•ciently  appears  that  such  was  the  fact.  Indeed,  it  is  perhaps 
to  be  inferred  that  the  overdraft  was  allowed  to  be  created  in 
virtue  of  a  statement  by  the  commission  company  that  th^ 
liad  funds  ready  to  deposit  against  it,  having  reference  to  this 
•very  check.  The  question  incidentally  suggested  in  Martin  v. 
T^^nsas  Nat.  Bank,  66  Kan.  655,  72  Pac.  218,  is  therefore  fairly 
ented:  Can  a  bank  be  held  to  account  to  the  owner  erf  i 


t 


Jan.  19M.]  Eimmsl  v.  Bean.  417 

fosd  which  has  been  deposited  by  an  agent  in  his  own  name 
and  applied  npon  the  agent's  overdraft^  the  bank  having  no 
knowledge  of  tiie  agency?  The  strongest  case  cited  in  support 
of  the  oontenticm  of  plaintiff  in  error  for  an  affirmative  answer 
to  this  qnestion  is  that  of  Oady  v.  South  Omaha  Nat  Bank, 
46  Neb.  756,  66  N.  W.  906 ;  49  Neb.  125,  68  N.  W.  368.  The 
ftiid  paragraph  of  the  syllabus  reads: 

^.,  a  commission  merchant,  deposited  in  bank  money  real- 
ised from  the  sale  of  livestock  consigned  to  him  by  C,  his  ac- 
«oimt  with  fhe  bank  being  at  the  time  largely  overdrawn.  Held, 
r^ardless  of  tiie  question  of  notice,  that  tiie  bank  is  account- 
able to  C,  and  ^^^  that  it  cannot  apply  the  money  so  deposited 
in  satisfaction  of  F.^s  indebtedness.'' 

Under  the  evidence  in  that  case,  as  stated  in  the  opinion,  it 
might  well  have  been  said  that  the  bank  was  chargeable  with 
notice  but  no  account  was  taken  of  this  fact  as  a  basis  for  the 
conclusion  reached.  In  the  opinion  a  number  of  cases  are  cited, 
one  of  which,  Davis  v.  Panhandle  Nat.  Bank  (Tex.  Civ.  App.), 
29  S.  W.  9^,  seems  to  be  entirely  in  point,  holding  that,  where 
tn  agent  deposits  the  money  of  his  principal  in  his  own  name, 
the  bank  cannot  hold  it  for  the  debt  of  the  agent,  although  it 
has  no  knowledge  of  the  agency,  unless  it  would  otherwise  lose 
its  daim.  No  authorities  are  cited  or  arguments  presented  in 
tupport  of  this  conclusion,  the  opinion  merely  stating  that  the 
<!ourt  did  not  see  upon  what  principle  the  bank  should  be  al- 
lowed to  retain  the  money,  and  that  it  was  perfectiy  manifest 
that  it  had  no  right  to  do  so.  A  brief  review  of  the  other  cases 
tited  will  show  that  they  do  not  go  as  far  as  the  Nebraska  de- 
cision. 

In  Pennell  v.  DeSell,  4  De  Oez,  M.  &  O.  872,  it  was  held 
that  trost  funds  deposited  by  a  trustee  in  his  own  name  to- 
gether with  money  of  his  own  could  be  followed  by  the  bene- 
fidaiy;  but  the  controversy  was  between  the  beneficiary  and 
the  executors  of  the  trustee,  the  bank  making  no  claim.  In 
Van  Alen  v.  American  Nat  Bank,  53  N.  Y.  1,  the  bank  like- 
wise made  no  claim  to  the  m<mqr  in  controversy,  and  it  was 
held  that  it  could  be  required  to  pay  it  to  the  real  owner,  al- 
though it  was  deposited  in  the  name  of  another,  who  gave  the 
reel  owner  a  check  for  it.  The  questions  discussed  were  purely 
technical  In  Burtnett  v.  First  Nat.  Bank  of  Corunna,  38 
Mich.  630,  an  agent  deposited  funds  of  his  principal  in  his 
own  name.    Some  six  months  later  be  died,  and  the  bank  then 
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attempted  to  apply  •^^  the  deposit  to  a  debt  of  the  decedent, 
the  character  of  which  is  not  shown  in  the  reported  decision. 
It  was  held  that  this  could  not  be  done,  the  case  taming  upon 
the  fact  that  the  agent  never  authorized  the  money  to  be  ap- 
plied to  his  debt    In  Third  Nat  Bank  of  St  Paul  v.   Still- 
water Gas  Co.,  36  Minn.  75,  30  K  W.  440,  it  was  merely  held 
that  money  obtained  by  a  bank  by  fraud  could  be  recovered  by 
the  real  owner,  although  it  had  passed  through  several  hands. 
In  Peak  v.  Ellicott,  Assignee,  30  Kan.  156,  46  Am.  Bep.  90^ 
1  Pac.  499,  the  money  involved  was  not  paid  to  the  bank  as  a 
deposit,  but  for  a  specific  purpose,  and,  as  this  was  not  per- 
formed, it  was  held  that  on  the  insolvency  of  the  bank  it  should 
go  to  the  owner  and  not  to  the  general  creditors.    In  Baker 
V.  New  York  Nat  Ex.  Bank,  100  N.  Y.  31,  53  Am.  Hep.  150,  2 
N.  E.  452,  it  was  held  that  a  bank  having  notice  of  the  trust 
character  of  a  fund  deposited  by  a  firm  in  its  own  name  with 
the  addition  of  the  word  ^^agenf  '  could  not  apply  it  to  the  debt 
of  the  firm. 

In  Whitley  v.  Foy,  6  Jones  Eq.  (N.  C.)  34,  78  Am.  Dec 
236,  the  bank  had  actual  notice  that  money  deposited  in  the 
name  of  one  person  was  owned  by  another;  moreover,  the  con- 
troversy was  between  the  real  owners  and  the  administrators 
of  the  depositor.    In  National  Bank  v.  Insurance  Co.,  104  17. 
S.  54,  26  L.  ed.  693.  and  Union  Stock  Yards  Bank  v.  Gillespie, 
137  U.  S.  411,  11  Sup.  Ct  Bep.  118,  34  L.  ed.  724,  the  facts 
were  held  to  give  the  banks  notice  of  the  trust  character  of 
the  deposits  involved.    First  Nat  Bank  v.  Hummel,  14  Colo. 
259,  20  Am.  St  Bep.  257,  23  Pac.  986,  8  L.  B.  A.  788,  cited 
on  rehearing,  Cady  v.  South  Omaha  Nat  Bank,  49  Neb.  125, 
68  N.  W.  358,  was  another  controversy  between  the  beneficial 
owner  of  a  trust  fund  and  the  administrators  of  the  trustee. 
In  Hutchinson  v.  President  etc.  of  Manhattan  *^  Co.,  9  Misc. 
Bep.  343,  29  N.  Y.  Supp.  1103,  a  check  was  deposited  by  an 
agent  for  collection  only,  and  it  was  held  that  the  bank  could 
not  hold  it  for  the  debt  of  the  agent,  because  this  was  contrary 
to  the  intention  of  all  the  other  parties  in  interest^  including 
the  agent    The  decision,  moreover,  was  reversed  by  the  court 
of  appeals:  Hutchinson  v.  President  etc.  of  Manhattan  Co., 
150  N.  Y.  250,  44  N.  E.  775.    In  Clemmer  v.  Drovers'  Nat 
Bank,  157  111.  206,  41  N.  E.  728,  the  bank  knew  of  the  trust 
character  of  the  deposit    These  are  all  the  cases  cited  on  this 
branch  of  the  case  by  the  Nebraska  court 
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The  same  doctrine  is  announced  in  2  Morse  on  Banks  and 
Banking,  4th  ed.,  section  590,  citing  this  case,  that  of  Burtnett 
▼.  First  Nat  Bank  of  Coninna,  38  Mich.  630,  which  has  al- 
ready been  commented  npon,  and  Cook  v.  Tullis,  18  Wall.  332, 
21  K  ed.  933,  which  only  declares  the  right  of  the  real  owner 
of  property  to  hold  it  against  the  trustees  in  bankruptcy  of  one 
to  whose  care  it  had  been  confided. 

Plaintiff  in  error  also  cites  Farmers'  and  Merchants'  Bank 
▼.  Parwell,  68  Fed.  633,  7  C.  C.  A.  391.  Expressions  are  found 
in  the  opinion  in  that  case  fayorable  to  his  contention,  but 
the  decision  turned  largely  upon  the  fact  that  the  money  sought 
to  be  held  by  the  bank  did  not  reach  it  by  any  act  of  its  debtor, 
or  even  with  his  knowledge,  but  was  deposited  in  his  name  by 
his  attorney  through  nustake. 

A  ooncliiBion  different  from  that  of  the  Nebraska  court  is 
reached  in  Smith  t.  Des  Moines  Nat  Bank,  107  Iowa,  620, 
78  N.  W.  238,  where  the  authorities  bearing  upon  the  matter 
are  collected  and  reviewed.  The  scope  of  the  opinion  is  indi- 
cated by  a  paragraph. of  the  syllabus,  reading  as  follows:  '^A 
cestui  que  trust  cannot  recover  trust  moneys  which  were  de- 
posited in  a  bank  by  the  trustee  in  his  own  ^^^  name  and 
which,  without  notice  of  their  trust  character,  the  bank  apphed 
to  a  matured  individual  note  of  the  trustee,  surrendering  the 
note  to  the  latter." 

We  think  this  decision  is  in  accordance  with  the  weight  of 
authority  and  with  the  better  reason.  The  facts  there  pre- 
sented differ  in  no  material  respect  from  those  now  under  con- 
sideration, except  that  the  depositor  expressly  agreed  that  the 
bank  might  apply  the  deposit  to  his  debt,  and  the  bank  sur- 
rendered the  note  which  evidenced  it.  Where  a  depositor  car- 
ries an  account  with  a  bank  as  a  part  of  his  usual  business, 
continually  drawing  checks  and  making  deposits,  sometimes 
having  a  balance  to  his  credit  and  sometimes  being  overdrawn, 
it  seems  dear  that  the  mere  act  of  making  a  deposit  is  equiva- 
lent to  an  agreement  that  it  shall  apply  against  any  overdraft 
that  may  exist  at  the  time.  Presumptively,  that  would  seem  to 
be  the  very  purpose  of  the  deposit. 

^t  has  long  been  settled  that  a  banker  who  has  advanced 
money  to  another  has  a  general  lien  on  all  securities  of  the  lat- 
ter which  are  in  his  hands,  for  the  amount  of  his  general  bal- 
ance, unless  such  securities  were  delivered  to  him  under  a  par- 
ticular agreement  limiting  their  application":  Wood  v,  Boyl- 
eton  Nat  Bank,  129  Mass.  358,  87  Am.  Hep.  366. 
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^^Whcn  a  depositor  opena  an  acooimt  ia  a  bank,  that  Tery 
aet»  in  fbe  absence  of  an  agreement  to  the  contrary,  authoriaeB 
the  appropriation  of  his  deposit  balance  to  any  matured  <^1ainw 
the  bank  may  hold  against  him,  tlie  same  as  if  he  then  execatoA 
an  agreement  in  writing  to  that  effect'^:  Meyers  t.  New  York 
County  Nat  Bank,  36  App.  Dir.  482,  484,  65  N.  Y.  Supp.  504- 

But  if  the  general  rule  were  otherwise,  the  drcnmstances  of 
this  case,  already  stated,  would  amount  to  an  authority  to  the 
bank  from  its  customer  to  apply  the  deposit  to  the  overdraft. 
And  there  seems  no  just  ^^  ground  for  making  a  distinction 
for  any  purpose  here  involved  between  the  payment  of  a  past 
due  debt  that  is  evidenced  by  a  note  and  the  payment  of  one 
that  is  a  mere  matter  of  book  account.  No  such  distinction 
is  made  where  the  question  relates  to  the  consideration  for  the 
transfer  of  negotiable  paper:  Draper  v.  Gowles,  27  Kan,  484; 
Mann  r.  National  Bank,  30  Kan.  412,  1  Pac  579.  Indeed, 
the  very  principle  of  protection  to  the  innocent  purchaser  of 
commercial  paper  is  invoked  by  defendants  in  error.  The  check 
deposited  in  this  case  was  a  negotiable  ijistrument.  The  sub- 
stantial controversy  is  as  to  its  ownership.  The  bank  acquired 
it  from  one  who  had  the  apparent  tide,  without  notice  of  any 
other  claim.  The  argument  that  these  considerations  are  sufB- 
cient  to  sustain  the  defendants  position  seems  sound.  Bat  the 
business  was  conducted  as  a  cash  transaction.  The  comniission 
firm  might  have  collected  the  Dold  check  themselves  and  de- 
posited the  cash  in  the  bank,  and  the  question  presented  would 
not  have  been  materially  different.  The  principle  upon  which 
transfers  of  negotiable  instruments  in  payment  of  and  e^ea 
as  security  for  existing  debts  are  upheld  is  the  desirability  of 
promoting  their  currency :  Birket  v.  Elward,  68  Kan.  295,  ante, 
p.  406,  74  Pac.  1100,  64  L.  B.  A.  668.  Surdy  no  peater 
currency  should  be  given  to  notes  and  bills  than  to  actoal 
money. 

'*The  rule  has  been  settled  by  a  long  line  of  cases,  that  money 
obtained  by  fraud  or  felony  cannot  be  followed  by  the  trae 
owner  into  the  hands  of  one  who  has  received  it  b<ma  fide  and 
for  a  valuable  consideration  in  due  course  of  buaineBB,  .... 
*  J V^  •  ^x!^^  ^®  case  is  to  be  governed  by  the  doctrine  es- 
tabhshed  m  this  state  that  an  antecedent  debt  is  not  such  a 
consideration  as  will  cut  off  the  equities  of  third  parties  in  r^ 

eierred  to  where  this  doctiine  has  been  applied  to 
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*^  monejr  receiTed  in  good  f aifh  in  payment  of  a  debt.  It  is 
tbfiolutely  necesaary  for  practical  bnsineaa  tranaaotions  that  the 
payee  of  money  in  due  oonree  of  buaineaa  shall  not  be  pnt  upon 
iaquiiy  at  his  peril  as  to  the  title  of  the  payor.  Money  baa  no 
eannark.  The  pnrchafier  of  a  chattel  or  a  choae  in  action  may, 
by  inqtiiry,  in  most  caaes^  ascertain  the  right  of  the  person  from 
whom  he  takes  the  title.  But  it  is  generally  impracticable  to 
trace  the  source  from  which  the  possessor  of  money  has  deriyed 
it  It  would  introduce  great  confusion  into  commercial  deal- 
ings if  the  creditor  who  receiyes  money  in  payment  of  a  debt 
tt  subject  to  the  risk  of  accounting  therefor  to  a  third  person 
nbo  may  be  able  to  show  that  the  debtor  obtained  it  from  him 
by  felony  or  fraud*  The  law  wisely,  from  considerations  of 
p\iblic  policy  and  convenieBce,  and  to  gi?e  security  and  cer- 
tuaty  to  business  transactions^  adjudges  that  the  possession  of 
money  Testa  the  title  in  the  holder  as  to  third  persons  dealing 
vith  him  and  receiving  it  in  due  course  of  business  and  in  good 
bith  wfOfa  a  valid  consideration.  If  the  consideration  ia  good 
18  between  the  parties,  it  is  good  as  to  all  the  world'' :  Stephena 
T.  Board  of  Education,  79  N.  Y.  183,  186,  187,  85  Am.  Bep. 
511. 

"If  a  trustee  or  other  fiduciary  person,  in  violation  of  his 
own  duty,  uses  trust  money  to  pay  an  antecedent  debt  of  his 
<}vn  to  a  creditor  idio  has  no  notice  of  the  breach  of  trust,  or 
that  the  money  is  subject  to  the  trust,  in  such  a  manner  that 
the  money  is  received  aa  a  general  payment,  and  not  aa  a  dis- 
tinct and  separate  fund,  then  the  money  becomes  free  from  the 
trusty  and  cannot  be  followed  by  the  beneficiary  into  the  hands 
^  the  creditor,  although,  in  general,  an  antecedent  debt  does 
not  ooBstitiite  a  valuable  oonsideration":  Pomeroy'a  Equity 
Jnrispnidence,  M  ed.,  sec.  1048, 

In  addition  to  tbe  authorities  cited  in  Smith  v.  Des  Moines 

»«t.  Bank,  lOT  Iowa,  620,  78  N.  W.  838,  see  First  Nat 

Bank  V.  VaUey  State  Bank,   60   Kan.   621,   67   Pac.   610, 

J»ben  Nat  Bank  v.  State,  141  N.  Y.  379,  36  N.  E.  316, 

HoUy  V.  Missionary  Soc,  180  U.  S.  284,  21  Sup.  Ct  Bep.  396, 

*5  L.  ed.  631,  and  Meyers  v.  New  York  «^  County  Nat  Bank, 

^  App.  Div.  482,  484,  66  N.  Y.  Supp.  604.    The  syUabus  in 

™  last-named  case  reads:  ^A  bank,  having  previous  authority 

^  *pply  a  customer's  deposit  to  his  debt,  can  appropriate  it 

to  the  debt,  though  the  deposit  was  in  part  money  of  the  de- 

poBitofg  ward,  the  bank  having  no  knowledge  of  the  fact'* 
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We  think  that  a  bank  which  receiyes  from  an  agent  for  de- 
posit in  his  own  name  the  money  of  his  principal,  without 
notice  of  the  agency,  is  protected  in  applying  it  to  a  past  due 
debt  of  the  depositor  to  the  same  extent  as  in  paying  it  out 
upon  his  check,  whenever  such  application  is  authorized  by  tlie 
agent,  either  expressly  or  by  legal  implication,  and  that  such  au« 
thori<7  ordinarily  arises  from  the  making  of  a  deposit  npon  an 
overdrawn  account  when  no  other  directions  are  given. 

The  judgment  is  afiSrmed. 

All  the  justices  concurring. 


Whenever  Mtmey  U  Placed  on  DepoeU,  and  neither  tbe  bank  nor  an^ 
of  its  officers  are  aware  that  it  does  not  belong  to  the  depository  the 
bank,  by  paying  out  the  money  on  the  depositor's  cheek,  freee  itself 
from  all  liability  therefor,  though  it  turns  out  that  the  money  be* 
longs  to  another:  Bnckett  v.  National  Mechanics'  Banl^  86  ICd.  400, 
63  Am.  St.  Bep.  513.  Payment  to  an  administrator  ^  a  depositor^ 
in  whose  name  moneys  are  deposited  in  trust  for  another,  u  good 
and  effectual  to  discharge  the  bank,  in  the  absence  of  notiee  from 
the  beneficiary:  Schluter  ▼•  Bowery  Say.  Bank,  117  N.  Y.  125,  15 
Am.  St.  Bep.  49i. 


HANSON  T.  KREHBIEL. 

[68  Kan.  670,  75  Pac.  1041.] 

LZBEIi,  Damages  for,  (General  and  BpeciaL— The  eommon  law 
recognizes  two   classes  of  damages  for  libel—general   and   special. 
Oeneral  damages  are  those  which  the  law  presumes  must  natundly, 
proximately,  and  necessarily  result  from  the  publication  of  the  libel- 
ous matter,     (p.  424.) 

GOKSTITUTIOKAL  LAW.-The  Words  ''Law  of  the  Zrfuid" 
and  "Due  Process  of  Law"  mean  the  orderly  procedure  of  courts  in 
the  ascertainment  of  damages  for  an  injury,  to  the  end  that  the  in- 
jury suffered  shall  have  a  remedy  proper  and  adequate,     (p.  425.) 

LIBEL,  Constitutionality  of  Statute  Impairing  the  Bight  to 
Becover  for.— A  statute  declaring  that  before  any  civil  action  shall 
be  brought  for  libel  published  in  a  newspaper,  the  plaintiffs  must 
serve  a  notice  on  the  publisher  specifying  the  statement  alleged  to 
be  false  and  defamatory,  and  that  if  it  appears  the  libel  was  pub- 
lished in  good  faith,  and  its  falsity  was  due  to  mistake  or  misap- 
prehension of  the  facts,  and  that  a  retraction  has  been  published 
within  a  time  specified,  the  plaintiff  shall  recover  actual  damages  only, 
and  that  the  words  ' ' actual  damages "  '* shall  be  construed  to  include 
all  damages  that  the  plaintiff  shaU  show  that  he  has  suffered  in  re- 
f^««4.  4.^  )^|g  property,  business,  trade,  profession,  or  occupation,  and 
images  whatever/'  is  unconstitutional,  because  it  takes 
led  person  the  right  of  remedy  by  due  course  of  law  for 
jffered  by  him.     (pp.  427,  428.) 
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OOHSTirunOKAI^  LAW-Statnta  Void  In  Part,  When  Void 
«a  a  Whole. — A  statute  requiring  persons  who  have  been  libeled  in  a 
newspaper  to  giye  notice  to  the  publisher,  specifying  the  statement 
claimed  to  be  libelous,  and  if  it  was  published  in  good  faith  and 
through  a  misapprehension,  and  a  retraction  is  published  within  a 
time  specified,  no  recoyery  can  be  had  except  for  damages  suffered 
in  respect  to  property,  business^  trade,  or  profession,  must  be  re- 
garded as  unconstitutional  and  void  as  a  whole,  though  the  legis- 
lature might  require  the  service  of  a  notice  in  order  to  give  the 
jmhliaher  an  opportunity  by  retraction  to  mitigate  general  or  reHeve 
himself  from  punitive  damages,     (p.  428.) 

John  F.  Hanson^  for  fhe  plaintiff  in  error. 

P.  J.  Galle,  for  the  defendants  in  error. 

•^  CTJNinNGHAM,  J.  PlaintifPs  action  was  for  the  re- 
covery of  damages  occasioned  by  the  publication  of  an  alleged 
libel.  The  question  of  greatest  moment  involyed  is  the  con- 
stitutional validity  of  chapter  249  of  the  Laws  of  1901  (Gen. 
Stats.  1901^  c.  67b) ^  which  reads  as  follows: 

''Section  1.    That  before  any  civil  action  shall  be  brought 
for  the  publication  or  circulation  of  a  libel  in  any  newspaper 
in  this  state^  the  plaintiff  shall^  at  least  three  days  before  fiUng 
fhe  petition  in  such  action,  serve  notice  on  the  publisher  or  pub- 
lishers of  such  newspaper,  at  the  principal  office  of  publication, 
specifying  the  statement  in  said  article  which  is  alleged  to  be 
false  or  defamatory.    If  it  shall  appear  on  ^the  trial  of  such 
action  that  said  article  was  published  in  good  faith,  that  its 
falsity  was  due  to  mistake  or  misapprehension  of  the  facts,  and 
that  a  full  and  fair  retraction  of  any  statement  therein  con- 
tained alleged  to  be  erroneous  was  published  in  the  next  regu- 
lar issue  of  said  newspaper,  if  a  weekly  or  monthly,  or,  in  case 
of  a  daily  paper,  within  three  days  after  such  mistake  or  mis- 
apprehension was  brought  to  the  knowledge  of  such  publisher 
or  publishers,  in  as  conspicuous  a  place  and  type  in  such  news- 
paper as  was  the  article  complained  of  as  libelous,  then  the 
plaintiff  in  such  case  shall  recover  only  actual  damages;  pro- 
vided, that  the  provisions  of  this  act  shall  not  apply  to  the  case 
of  any  libel  against  any  candidate  for  a  public  office  in  this 
state  imless  the  retraction  is  made  editorially,  in  a  conspicu- 
cm  manner,  at  least  ten  days  before  election,  in  case  such  libel- 
ouB  article  was  published  in  a  daily  paper,  and  in  case  such 
libelous  article  was  published  in  a  weekly  or  monthly  paper, 
at  least  fifteen  days  before  the  election ;  provided  further,  that 
nothing  in  this  act  shall  be  held  to  apply  to  any  libel  published 
of  OT  concerning  any  female  pei-son. 
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^Sec.  8.  The  words  'actual  damages'  in  the  foregoing  see* 
iioii  shall  be  coxistrued  to  include  all  damages  which  ^*^  the 
plaintiff  shall  show  he  has  suffered  in  respect  to  his  property, 
t^nsiness^  trade^  profession,  or  occupation,  and  no  other  damagea 
whatever/' 

This  is  assailed  as  being  violative  of  section  18  of  the  Bill  of 
Bights,  which  reads:  ^'All  persims,  for  injuries  suffered  in  per- 
son^ reputation  or  property,  shall  have  remedy  by  due  course 
of  law,  and  justice  administered  without  delay/' 

It  will  be  noted  that  the  statute  questioned  limits  the  right 
of  recovery  in  cases  of  libel  to  actual  damages  where,  after  ser- 
vice of  the  notice  provided  in  the  first  section,  the  publiaher 
of  the  newspaper  in  which  the  libelous  matter  has  appeared 
makes  a  full  and  fair  retraction,  coupled  with  a  showing  upon 
the  trial  that  it  was  published  in  good  faith,  imder  a  misap- 
prehension of  the  facts.  This  statute  also  declares  that  class 
of  damages  to  be  such  as  the  plaintiff  has  suffered  in  respect 
to  his  property,  business,  trade,  profession,  or  occupation.  So 
that,  in  such  cases,  the  libeled  party  may  not  recover  all  his 
damage,  but  is  confined  to  the  narrow  class  defined  and  desig- 
nated in  the  act  as  actual  damages. 

The  common  law  recognizes  two  classes  of  damages  in  libel 
cases — ^general  and  special.  General  damages  are  those  which 
the  law  presumes  must  naturally,  proximately  and  necessarily  re- 
sult from  the  publication  of  the  libelous  matter.  They  arise  by 
inference  of  law  and  are  not  required  to  be  proved  by  evidence. 
They  are  allowable  whenever  the  immediate  tendency  of  the 
words  is  to  impair  the  plaintiff^s  reputation,  although  no  actual 
pecuniary  loss  has,  in  fact,  resulted,  and  are  designed  to  com- 
pensate for  that  large  and  substantial  class  of  injuries  arising 
from  injured  feelings,  mental  suffering  and  anguish,  and  per- 
sonal and  public  humiliation,  consequent  upon  ^^  the  mali- 
cious publication  of  false  and  libelous  matter.  The  injuries 
for  which  this  class  of  damages  is  allowed  are  something  more- 
than  merely  speculative.  While  not  susceptible  of  being  accu- 
rately measured  in  dollars  and  cents,  they  are  real  injuries,  and 
often  more  substantial  and  real  than  those  designated  as  actual,, 
and  measured  accurately  by  the  dollar  standard.  In  short,  they 
are  such  injuries  to  the  reputation  as  were  contemplated  in  the 
bill  of  rights.  The  law  presumes  that  this  class  of  injuries^ 
results  necessarily  from  the  publication  of  the  libelous  matter,, 
and  the  damages,  therefore,  are  recoverable  without  special  as- 
signment    Special   damages,   also   recoverable   when   properly 
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pleaded  and  ahown,  are  aacfa  damages  as  are  computable  in 
money,  and  may  be  aaid  fairly  to  be  embraced  in  the  list  of 
aetoal  damages,  as  giveii  in  tiie  statute  referred  to.  This  i» 
the  present  condition  of  the  law,  as  it  was  also  at  Ihe  time  of 
the  adoption  of  our  constitution,  and  these  are  the  injuries  to 
reputation,  for  whidi  it  provided  that  there  diould  be  ^^r^nedf 
by  due  course  of  law.*' 

It  requires  no  argument  to  demonstrate  that  the  act  in  qnea-* 
tion  denies  a  remedy  for  some  of  liiese  injuries.  Unless  the 
one  hbeled  has  mSereA  in  the  particular  manner  pointed  out  m 
the  statute,  he  ia  without  remedy.  For  that  large  class  of  per* 
8QD6  and  still  larger  class  of  injuries  not  falling  within  the  pro* 
▼isi(»s  of  this  statute,  no  remedy  is  found.  From  the  writ- 
ings  of  the  world^s  wisest  man  we  have  the  assurance  that  *^& 
good  name  is  rather  to  be  chosen  than  great  riches'^;  yet  the 
poflsessor  of  this  thing  of  greatest  value,  being  despoiled  of  it,. 
is  left  by  the  statute  in  question  entirely  without  remedy  for 
ita  loss,  except  in  sudi  rare  cases  where  he  may  be  able  to  show 
lome  exact  financial  injury  in  the  particulars  ^^  named.  We 
could  not  excuse  ourselves  for  holding  that  reputation  is  less 
valuable  than  i^operty,  or  that  by  the  quoted  provision  of  the 
Bin  of  Bights  it  is  less  protected  from  spoliation. 

It  is  suggested  that  the  retraction  required  by  the  act  to  be 
published  is  a  fair  compensation  for  the  injury  done^  and  a 
remvestment  of  the  libeled  one  with  his  good  name;  that,  this 
being  done,  nothmg  more  could  be  accomplished  by  a  verdict 
of  a  jury^  and,  hence,  that  the  retracticm  required  by  tiie  leg- 
islative enactmait,  if  not  ''due  course  of  law,^'  is  an  ample  sub- 
etitute  for  it 

It  is  not  an  easy  matter  to  deduce,  either  from  reason  or  the 
vottkoritiea,  a  satisfactory  definition  of  ''law  of  the  land''  or 
''due  course  of  law.^  However  from  either  standpoint,  we  feet 
■afe  ia  saying  tliat  these  tems  do  not  mean  any  act  that  the 
I^atature  may  have  passed,  if  such  act  does  not  give  to  one 
m  opp<«tmiity  to  be  heard  before  being  deprived  of  property^ 
liberty,  or  reputation,  or,  having  been  deprived  of  either,  doe» 
not  afford  a  like  opportunity  to  diow  the  extent  of  his  injury 
snd  gives  no  adequate  remedy  to  recover  therefor.  Whatever 
noie  than  this  these  terms  may  mean,  they  do  mean  due  and 
orderly  procedure  of  courts  in  the  ascertainment  of  damagea 
for  injury,  to  the  end  that  the  injured  one  "shall  have  remedy"  ; 
that  is,  proper  and  adequate  remedy,  thus  to  be  ascertained.. 
To  refuse  hearing  and  remedy  for  injury  after  its  infliction  ia 
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«  principle  litUe  remoyed  from  that  of  the  infliction  of  penalty 
before  and  without  hearing.    In  Hoke  v.  Henderson^  4  Dev. 
(15  N.  C.)  1,  15,  25  Am.  Dec.  688,  Chief  Justice  BuflBn,  in 
-speaking  of  this  point,  said : 

^Those  terms  law  of  the  land'  (or  due  course  of  law)  do 
not  mean  merely  an  act  of  the  general  assembly.  ^^^  If  they 
•did,  every  restriction  upon  the  legislatiye  authority  would  be 
4it  once  abrogated.  For  what  more  can  the  citizen  suffer  than 
to  be  taken,  imprisoned,  disseised  of  his  freehold,  liberties,  and 
privileges;  be  outlawed,  exiled,  and  destroyed;  and  be  deprived 
-of  his  property,  his  liberty,  and  his  life,'  without  crime?  Yet 
all  these  he  may  suffer,  if  an  act  of  assembly  simply  denounc- 
ing those  penalties  on  particular  persons,  or  a  particular  class 
of  persons,  be  in  itself  a  law  of  the  land  withhi  the  sense  of 
4he  constitution.'' 

Mr.  Webster,  in  the  Dartmouth  College  case,  gives  this  defi- 
nition: ''By  the  law  of  the  land  is  most  clearly  intended  the 
g^ieral  law,  a  law  which  hears  before  it  condemns;  which  pro- 
"Ceeds  upon  inquiry  and  renders  judgment  only  after  triaL 
«  •  •  •  Everything  which  may  pass  under  the  form  of  an  enact- 
ment is  not,  therefore,  considered  to  be  the  law  of  the  land'': 
Dartmouth  v.  Woodward,  4  Wheat  519,  581,  4  L.  ed.  629. 

For  other  definitions,  see  People  v.  Supervisors,  70  N.  Y. 
1^28 ;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289 ;  Stete 
T.  BilUngs,  65  Minn.  467,  43  Am.  St.  Bep.  525,  57  N.  W.  206, 
794;  Burdick  v.  People,  149  lU.  600,  41  Am.  St  Rep.  329,  36 
N.  B.  948,  24  L.  R.  A.  152;  Chicago  etc.  Ry.  Co.  v.  State,  47 
Neb.  549,  53  Am.  St  Bep.  557,  66  N.  W.  624,  41  L.  R.  A 
481. 

The  retraction  required  by  the  act  in  question  may  or  may 
not  be  full  reparation  for  the  injury  suffered.  It  might  rather 
aggravate  the  injury  already  inflicted  than  mollify  it  It  is 
eufficient  to  say,  however,  that  these  are  all  questions  for  the 
•courts,  upon  proper  notice  to  all  parties,  and  may  not  be  de- 
itermined  arbitrarily  by  an  act  of  the  legislature.  We  find  that 
•courts  of  last  resort  in  two  states  have  passed  upon  ^^*  the  con- 
stitutionality of  acts  like  the  one  here  discussed.  In  Park  v. 
Tree  Press  Co.,  72  Mich.  560,  565,  16  Am.  St  Rep.  544,  40 
TH.  W.  731,  1  L.  R.  A.  599,  the  supreme  court  of  MichigaOi 
Yielding  against  the  constitutionality,  said: 

'^e  do  not  think  the  statute  controls  the  action,  or  is  within 

i:he  power  of  constitutional  legislation.    This  will,  in  our  judg- 

*-  appear  from  a  statement  of  its  effect  if  carried  out    It 
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jmrports  to  confine  recovery  in  certain  cases  against  newspapers 
to  what  it  calls  'actual  damages/  and  then  defines  actual  dam- 
ages to  cover  only  direct  pecuniary  loss  in  certain  specified 
ways^  and  none  other.    In  some  of  these  defined  cases  the  proof 
of  any  damages  in  this  sense  would  be  impracticable^  and  in  all 
it  would  be  very  di£5cult.    They  are  confined  to  damages  in  re- 
apect  to  property,  business,  trade,  profession  or  occupation.    It 
is  safe  to  say  that  such  losses  cannot  be  the  true  damage  in  a 
▼eiy  large  share  of  the  worst  cases  of  libeL    A  woman  who  is 
slandered  in  her  chastity  is  under  this  law  usually  without  any 
TedresB  whatever.    A  man  whose  income  is  from  fixed  invest- 
ment or  salary  or  official  emolument,  or  business  not  depend- 
ing upon  his  repute,  could  lose  no  money  directly  unless  re- 
moved from  the  title  to  receive  his  income  by  reason  of  the 
libel,  which  could  seldom  happen.    If  contradicted  soon,  there 
eould  be  practically  no  risk  of  this.    And  the  same  is  true  con- 
cerning most  business  losses.    The  cases  must  be  very  rare  in 
which  a  libel  will  destroy  business  profits  in  such  a  way  that  the 
loss  can  be  directly  traced  to  the  mischief.    There  could  never 
be  any  loss  when  employers  or  customers  know  or  believe  the 
charges  -unfounded.    The  statute  does  not  reach  cases  where 
a  libel  has  operated  to  cut  off  chances  of  office  or  employment 
in  the  future,  or  broken  up  or  prevented  relationships  not  ca- 
pable of  an  exact  money  standard,  or  produced  that  intangible 
but  fatal  influence  which  suspicion,  helped  by  iU-will,  spreads 
beyond  recall  or  reach  by  apology  or  retraction.    Exploded  lies 
are  continually  reproduced  without  ^'^  the  antidote,  and  no 
one  can  measure  with  any  accurate  standard  the  precise  amount 
of  evil  done  or  probable. 

'^There  is  no  room  for  holding,  in  a  constitutional  system, 
that  private  reputation  is  any  more  subject  to  be  removed  by 
statute  from  full  legal  protection  than  life,  liberty,  or  property. 
It  is  one  of  those  rights  necessary  to  human  sociely  that  under- 
lie the  whole  social  scheme  of  civilization.  It  is  a  thing  which 
is  more  easily  injured  than  restored,  and  where  injury  is  capa- 
ble of  infinite  mischief.'^ 

This  case  was  subsequently  specifically  approved  by  the  same 
court  in  McGee  v.  Baumgartner,  121  Mich.  287,  80  N.  W.  21, 
where  the  court  said :  ''The  right  to  recover  in  an  action  of  libel 
for  damages  to  reputation  cannot  be  abridged  by  statute.'' 

A  contrary  view  was  adopted  by  a  divided  court  in  Allen  v. 
Pioneer  Press  Co.,  40  Minn.  117,  12  Am.  St.  Rep.  707,  41  N*. 
W.  936,  3  L.  B.  A.  532.    The  conclusion  of  the  court  in  +> 
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caie  is  baaed  largely  upon  the  Teaaoning  that  the  retractioii, 
being  requiied  to  be  pnbliahed  aa  widely  and  to  anbatantially 
the  aaxne  leadeis  aa  the  erigiBal^  ia  usually  a  more  complete 
ledreaa  for  the  injury  inflicted  than  a  judgment  for  damages 
▼oiild  be.  Thia,  however,  ia  merely  an  aaaumption,  and  may 
or  may  not  be  true;  but  even  if  true  it  would  not  be  a  ''remedy 
by  due  course  of  law/^  aa  contemplated  in  the  constitutioii, 
aa  we  ha?e  already  determined.  We  are  well  persuaded  that 
the  act  criticised  takes  from  the  libeled  person  the  right  o£ 
remedy  by  due  course  of  law  for  an  injury  suffered  in  his  repu* 
tation,  and  hence  is  invalid,  under  tiie  constitutional  previa* 
ion  quoted. 

The  questions  in  this  case  arise  upon  the  sustaining  of  de* 
fendanf a  general  demurrer  to  plaintiff's  petition.  The  peti* 
tion  contained  no  statement  of  the  service  of  ^^  the  notice 
as  provided  in  the  criticised  act,  and  it  is  now  claimed  tiiat,. 
admitting  the  constitutional  invalidily  of  this  act,  because  it 
denies  remedy  by  due  course  of  law,  still  the  legislature  would 
have  a  right  to  require  the  service  of  tiiis  notice  as  a  step  in 
the  procedure  in  prosecuting  an  action  for  the  recovery  of  dam- 
ages occasioned  by  libel,  in  order  to  give  the  publisher  the  oppor- 
tunity of  retraction  for  the  purpose  of  mitigating  general  dam- 
ages and  relieving,  himself  from  punitive  damages.  We  do  not 
deny  that  the  legislature  might  do  this.  It  seems  to  us,  how- 
ever, that  such  was  not  its  purpose  and  object,  but  rather  that 
the  service  of  this  notice  was  merely  a  atep  in  ttie  procedure 
to  relieve  publishers  from  all  general  damages.  That  object 
having  been  found  unconatitutional;  the  ancillary  mattere  must 
go  with  it 

It  is  further  suggested  tiiat  the  subject  matter  of  the  alleged 
hbel  was  not  libeloua  per  se,  and,  hence,  that  the  demnner  was 
properly  sustained,  the  petition  containing  no  aUention  of  spe- 
cial damages.  The  libeloua  matter  set  out  waa  ^  the  follow^ 
ing  language: 


-A  s|HKmd  easB  was  called  late  this  afternoon,  in  which  John 

collect  a  bill  he  ^^^^   *  ?  '^^^'^^  **^»*  ^  attempting  to 

parties  are  thel>3rS^^^  '^^  ^^^ 

will  be  announce?  lato.-^  '^tnesses.     The  decision  of  the  case 

A  libel,  in  order  to  be  acti       ki  * 

covery  without  allegation  and  n«^/*^  *'  *"^  **  P«™"  •  «• 

impntationa  which  tend  to  ««Ki    *?f^*^  damages,  miut 

*°  Object  the  libeled  one  to  <ii«- 
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grace^  ridicule  or  contempt.  We  are  of  the  opinicm  that  the 
vords  here  complained  of  are  such.  To  threat^  violence  with 
«  pistol  might  fairly  be  held  to  be  a  sufScient  charge,  ^'^  at 
leaa^  of  an  aaeanlty  and  possibly  of  a  crime  of  greater  grantf. 
We  find  that  the  court  was  in  error  in  sustaining  defend- 
ant's demnrrer^  and  therefore  direct  that  sach  nding  be  re- 
veised^  and  the  case  remanded  for  further  proceedings. 

AH  the  justices  concurring. 


T%€  Right  cf  Full  Legal  ProtedUm  to  private  eharaeter  from  libel- 
ous aamiilt  can  no  more  be  remoyed  by  statute  than  such  protection 
to  life,  Hberty,  or  property:  Park  ▼.  Detroit  Free  Press  Co.,  72  Mich. 
MO,  16  Am.  St.  Bep.  544.  See,  however.  Allea  v*  Pioaeer  Press  Co.. 
40  Mimu  U7,  12  Am.  St.  Bep.  TOT. 


GOODRICH  V.  MITCHELL. 

[68  Kan.  T65,  T5  Pac.  1034.] 

GONBTITU  TIOKAL  Z«AW— Statute  OlYing  Prefersnce  lo  Vet- 
.— A  statute  declaring  that  persons  who  have  served  in  the 
armj  or  navj  in  the  War  of  the  Bebellion,  and  been  honorably  dis- 
charged therefrom^  shall  be  preferred  for  appointment  lor  employ^ 
to  positions  in  every  public  department  and  upon  all  public  work  of 
the  state  and  of  the  cities  and  towns  therein  over  persons  of  equal 
^aaliileationfl^  is  eonstitutionaL     (p.  436.) 

Ba^id  Overmeyer  and  Thomas  Dever^  for  the  plaintiff  in 
error. 

M.  T.  Campbell,  for  fhe  defendant  in  error. 

^•«  JOHNSTON,  C.  J.  H.  K  Goodrich  and  Porter  Mitch- 
ell are  each  claiming  the  office  of  superintend^t  of  the  electrio- 
Ught  plant  of  Topeka.  The  term  of  this  office  is  two  years, 
and  there  is  a  provision  that  all  officers  of  the  city  shall  hold 
their  offices  nntil  their  successors  are  elected  and  qualified. 
Goodrich  was  duly  chosen  as  superintendent  and  continued  to 
act  in  that  capacity  until  April,  1903,  which  was  the  end  of 
the  term,  as  fixed  by  ordinance.  He  then  appUed  to  the  mayor 
and  council  of  the  city  for  appointment  to  the  next  regular 
term,  and  llitchell  made  a  like  application.  These  were  the 
only  applicants  for  the  place,  and  it  is  agreed  that  both  are 
men  of  good  reputations,  are  equally  competent  to  perform  ^^ 
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duties  of  the  office,  and  equally  eligible  for  appointment,  ttn- 
less  Goodrich  has  a  right  to  be  preferred  because  of  services 
and  honorable  discharge  from  the  army  of  the  War  of  the  Re- 
bellion. Goodrich  was  a  soldier  in  that  war  and  received  an 
honorable  discharge,  while  Mitchell  never  served  in  the  army 
or  navy  at  any  time.  With  a  knowledge  of  these  facts,  the 
mayor  and  council  appointed  Mitchell  to  this  office,  but  the 
refusal  to  appoint  Goodrich  was  not  because  he  was  lacldiig^ 
in  qualifications,  fitness,  or  eligibility,  nor  because  Mitchell  pos- 
sessed any  superior  qualifications  for  the  office.  After  Mit- 
chell was  appointed  and  had  qualified,  he  demanded  the  posses- 
sion of  the  office,  and,  when  Goodrich  declined  to  surrender  it^ 
Mitchell  took  forcible  possession  and  ousted  (zoodrich  there- 
from. 

''^^'^  It  is  conceded  that  the  result  of  this  proceeding  and  the 
right  to  the  office  in  this  contest  depend  upon  the  constitu- 
tionality of  an  act  spoken  of  as  the  '^veterans'  preference  law.'^ 
It  provides: 

^^That  section  1  of  chapter  160  of  the  Laws  of  1886  be  and 
is  hereby  amended  so  as  to  read  as  follows:  In  grateful  recog- 
nition of  the  service,  sacrifices  and  sufferings  of  persons  who 
served  in  the  army  and  navy  of  the  United  States  in  the  War 
of  the  Bebellion  and  have  been  honorably  discharged  therefrom, 
they  shall  be  preferred  for  appointment  and  employed  to  posi- 
tions in  every  public  department  and  upon  all  public  works 
of  the  state  of  Kansas,  and  of  the  cities  and  towns  of  this  state, 
over  other  persons  of  equal  qualifications,  and  the  person  thus 
preferred  shall  not  be  disqualified  from  holding  any  position  in 
said  service  on  account  of  his  age  or  by  reason  of  any  physical 
disability,  provided  such  age  or  disability  does  not  render  him 
incompetent  to  perform  the  duties  of  the  position  applied  for; 
and  when  any  such  ex-soldier  or  sailor  shall  apply  for  appoint- 
ment to  any  such  position,  place  or  employment,  the  officer, 
board  or  person  whose  duty  it  is  or  may  be  to  appoint  a  per- 
son to  fill  such  place  shall,  before  appointing  anyone  to  such 
position,  make  an  investigation  as  to  the  qualifications  of  said 
ex-soldier  or  sailor  for  such  employment,  and  if  he  is  a  man  of 
good  reputation,  and  can  perform  the  duties  of  said  position 
so  applied  for  by  him,  said  officer,  board  or  person  shall  appoint 
said  ex-soldier  or  sailor  to  such  position,  place  or  employment**: 
Laws  1901,  c.  186,  sec.  1 ;  Gen.  Stats.  1901,  sec.  6509. 

Other  provisions  are  that  a  like  preference  shall  be  given  if 
it  becomes  necessary  to  reduce  the  force  in  any  of  the  depart- 
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ments,  cities  or  towns  of  the  state,  and  penalties  are  also  de- 
dared  against  those  who  willfully  refuse  or  neglect  to  obey  the 
proTisions  of  the  act 

The  fundamental  infirmity  in  the  act  is  not  8i>ecificaUy 
pointed  out.  It  is  said  to  be  unequal  and  arbitrary  ''•*  in  its 
operationB;  that  the  preference  given  to  veterans  necessarily  re- 
stricts the  privileges  of  others,  and  that  it  is  given  as  reward 
for  past  pervices^  without  regard  to  the  public  service  or  the 
general  welfare  of  the  people.  It  is  not  contended  that  the  act 
conflicts  with  any  express  provision  of  the  state  or  federal  con- 
stitutionsy  but,  rather,  that  it  is  contrary  to  the  implications  and 
spirit  of  our  constitution. 

The  general  doctrine  is  that,  in  the  absence  of  constitutional 
limitations,  the  l^slature  may   prescribe  how  and  by   whom 
offices  shall  be  filled.    There  is  no  contract  right  or  property 
interest  in  an  office,  and  hence  some  of  the  constitutional  prin- 
dples  invoked  have  no  application.    An  office  is  a  public  agency, 
and  an  officer  is  a  mere  agent  of  the  public,  entitled  to  exercise 
the  functions  and  perform  the  duties  of  the  office  for  the  pub- 
lic benefit  and  not  for  lus  own.    The  main  consideration  in  the 
selection  of  officers  and  agents  is  the  public  welfare,  and  the 
atate,  like  any  other  principal,  may  select  its  agents;  may  de- 
termine for  itself  who  can  best  accomplish  its  purpose  and  whose 
appointment  will  best  subserve  the  public  good.    When  the  con- 
stitution prescribes  a  method  or  imposes  a  limitation,  the  legis- 
lature is  to  that  extent  guided  and  controlled  in  choosing  its 
officers;  but  no  provision  has  been  called  to  our  attention  which 
prohibits  the  giving  of  a  preference  to  veterans  of  the  Civil  War. 
Constitutional  limitations  are  prescribed  with  respect  to  eligibil- 
iij  and  the  holding  of  office,  and  among  them  is  the  provision 
that  a  member  of   Congress,  or  officer  of  the  state   or  of  the 
United  States,  cannot  hold  the  office  of  governor:  Const.,  art  1, 
sec.  10.    Neither  is  a  United  States  officer  eligible  to  a  seat  in 
the  legislature :  Const.,  art  2.  sec.  5.    Justices  of  the  supreme 
court  and  judges  of  the  district  court  cannot  ''•^  hold  any  other 
office  during  the  terms  for  which  they  are  elected :  Const.,  art 
3,  sec.  13.    Persons  who  are  under  guardianship,  have  been  con- 
victed of  a  felony,  have  defrauded  the  government,  have  given 
or  received  a  bribe  or  offered  to  do  so,  have  voluntarily  borne 
arms  against  the  government,   with   some   exceptions,    cannot 
hold  ofBce.    Anyone  who  gives  or  accepts  a  challenge  to  fight  a 
duel,  or  who  carries  a  challenge  to  another,  or  who  goes  out  of 
the  state  to  fight  a  duel,  is  ineligible  for  office,  and  everyone 


43S  American  State  Bbports^  You  104.       [TTnnBttj 

who  has  given  or  offefed  a  bribe  to  secure  his  own  electi<Hi  is 
•disqualified  from  holding  office  daring  the  term  for  which  he  has 
been  elected:  Const.,  art.  5,  sees.  2,  b,  6.  In  the  main,  these 
•are  the  provisions  affecting  the  holding  of  office^  and  aside 
from  these  restrictions  the  whole  matter  is  committed  to  the 
legislature  by  section  1  of  article  15^  wherein  it  is  provided  that: 
'^'All  officers  whose  election  or  appointment  is  not  otherwise  pro- 
Tided  for  shall  be  chosen  or  appointed  as  may  be  prescribed  by 
iaw/' 

It  is  conceded  that  the  matter  of  holding  office  is  a  political 
privilege,  but  it  is  argued  that  it  becomes  a  special  privilege 
when  a  class  of  citizens  are  given  a  preference  ov^  all  otiiers. 
Our  constitution  differs  materially  from  those  of  many  of  the 
states  with  respect  to  the  granting  of  privileges.  The  only 
provision  we  have  touching  the  subject  is  found  in  secticMi  2  of 
i;he  Bill  of  Bights,  which  is :  ''AH  political  power  is  inherent  in 
the  people,  and  all  free  governments  are  founded  on  their  an- 
ihority,  and  are  instituted  for  their  equal  protection  and  bene- 
fit. No  special  privileges  or  immunities  shall  ever  be  granted 
by  the  same  body;  and  this  power  shall  be  exercised  by  no  other 
tribimal  or  agency.*' 

'^^  In  most  of  the  states  the  granting  of  special  privileges  or 
immunities  is  expressly  prohibited;  but,  as  will  be  observed,  ours 
seemingly  contemplates  that  such  privileges  may  be  granted^  as 
it  provides  that  none  shall  be  granted  that  may  not  be  altered, 
revoked,  or  repealed.    The  legislature  may,  tibien,  exercise  its 
Judgment  and  discretion  in  the  selection  of  officers^  unhampered 
by  restrictions,  unless  some  are  to  be  implied  from  those  ex- 
pressed or  from  the  theory  of  our  government.    As  an  office  is 
41  public  trust,  to  be  held  and  exercised  for  the  public  benefit, 
it  is  always  implied,  perhaps,  that  officers  shall  be  chosen  with 
•a  view  to  carrying  out  that  purpose.    So  it  is  said  that  a  law 
permitting  the  selection  of  persons  unfit  for  the  office  and  un- 
able to  perform  its  duties  is  defective.    In  Brown  v.  Bussell, 
166  Mass.  14,  66  Am.  Si  Bep.  357,  48  N.  E.  1005,  32  L.  B.  A. 
UBS,  it  was,  in  effect,  held  that,  in  the  absence  of  constitutional 
restrictions,  the  legislature  had  power  to  select  officers  at  will, 
-or  to  confer  power  of  appointment  on  boards  or  officers;  but 
that  the  appointment  of  a  person  or  a  class  in  preference  to  all 
others,  without  inquiry  or  determination  whether  the  person  ap- 
pointed is  actually  qualified  to  perform  the  duties  of  the  office, 
is  inconsistent  with  the  nature   of   our   government.    It  was, 
iJierefore,  held  that  a  statute^  making  the  appointment  of  vet- 


Jan.  1904.]  Goodbich  i^.  Mitohsll.  433 

enns  oompulsory,  when  the  appointmg  power  should  think  the 
applicantB  not  qualified  to  perform  the  dutiee  of  the  ofiBce 
sought^  was  invalid.  If  that  should  be  accepted  as  the  correct 
Tiew^  our  statute  is  not  obnoxious  to  such  a  limitation,  as  it  only 
ffwes  a  preference  to  ex-soldiers  and  sailors  upon  the  theory  o£ 
equality  of  qualifications. 

Nor  is  there  any  novelty  in  our  legislation  on  the  subject^ 
as  like  preferences  have  been  given  l^  the  '^'^^  legislatures  of  a 
great  many  states  and  by  the  Congress  of  the  United  States,  and, 
except  wh^re  the  acts  have  been  drawn  so  as  to  conflict  with 
express  constitutional  provisions,  they  have  been  generally  up» 
Iteld.     The  supreme  court  of  Massachusetts,  in  response  to  quea- 
tions  by  the  governor  and  council,  held  that  the  provisions  of 
a  civil  service  statute  giving  to  veterjans  the  preference  for  ap- 
pointnient  to  offices  that  they  were  found  competent  to  fill,  were 
CQDstitutionaL    And  the  same  view  was  expressed  with  refer- 
ence to  a  provision  giving  a  preference  in  public  employments. 
It  was  said:  ^^e  doubt  whether  a  statute,  which  purports  to 
compel  the  commonwealth  and  its  cities  and  towns  to  employ 
in  the  labor  service  persons  who  are  not  able  to  perform  the  la- 
hor,  and  to  pay  them  wages  as  laborers,  could  be  held  to  Be 
either  wholesome  or  reasonable.    But  if  the  section  means  that 
the  civil  service  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service  of  the  com- 
monwealth and  its  cities  and  towns  in  preference  to  all  other 
persons  except  women,  if  the  veterans  are  found  competent  to 
perform  the  labor,  we  think  the  enactment  is  within  the  con- 
stitutional power  of  the  general  court'':   In  re   Opinion,   166 
Mass.  589,  596,  44  N.  K  625,  34  L.  B.  A.  58.    See,  also,  In 
re  Opinion,  145  Mass.  587,  13  N.  E.   15;  Commonwealth   v. 
Plaisted,  148  Mass.  375,  12  Am.  Si  £ep.  566,  19  N.  E.  224, 
2  L.  R  A.  142 ;  In  re  Sweeley,  33  N.  T.  Supp.  369 ;  Matter  of 
Stutzbach  v.  Cder,  168  N.  Y.  416,  6  N.  E.  697;  In  re  Wort- 
man,  2  N.  Y.  Supp.  324 ;  Matter  of  McGuire,   67  N.  Y.  Sup. 
Ct  203,  2  N.  Y.  Supp.  760;  Stote  v.  Miller,  66  Minn.  90,  68 
N.  W.  732;  Townsend  v.  Baughner,  55  N.  J.  L.  381,  26  Ati. 
808;  Throop  on  Public  OflBcers,  sees.  95-98;  6  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  93. 

State  of  Iowa  v.  Garbroski,  111  Iowa,  496,  82  Am.  St.  Rep. 
524,  82  H".  W.  '^'^  9i59,  56  L.  B.  A.  570,  is  cited  as  an  author- 
ity  against  the  validity  of  a  preference  to  veterans.  That  was  a 
case  where  there  was  an  attempted  exemption  of  persons  who 
had  served  in  the  army  and  navy  from  the  payment  of  a  license 
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tax.    That  act^  which  affected  liabilities  and  imposed  bnrdena^ 
gave  rise  to  a  very  different  question  than  the  one  presented 
here.    It  was  held  to  be  a  discrimination  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution,  and  a  denial 
of  the  equal  protection  of  the  laws.    Even  in  that  case  it  wa» 
remarked  that  ^'possibly  a  veteran  soldier  or  sailor  would  be  pre- 
ferred^ everything  else  being  equal^  for  civil  office,  because  of 
superior  fitness,  resulting  from  discipline  of  service  in  war;  for 
Mt  is  distinctly  a  public  purpose  to  promote  patriotism,  and  U> 
make  conspicuous  and  honorable  any  exhibition  of  eourage,  con- 
stancy, and  devotion  to  the  welfare  of  the  state.'    But  the  work 
of  a  peddler  calls  for  no  qualities  such  as  a  soldier  or  sailor  ac^ 
quires  in  the  service.*'    State  v.  Shedroi,  76  Vt  277,  98  Am. 
St  Bep.  831,  54  Atl.  1081,  involved  the  same  question  and  wa» 
decided  in  the  same  way. 

Office  holding  is  a  political  privilege,  and  the  matter  of  ap-^ 
pointment  to  office  is  not  affected  by  the  fourteenth  amendment 
or  other  provision  of  the  federal  constitution,  and,  as  has  been 
said,  the  power  of  the  legislature  is  supreme  in  respect  to  ap- 
pointment, save  as  the  constitation  has  limited  it]  Already^ 
statutes  have  been  enacted  which  limit  the  number  from  whom 
officers  may  be  chosen,  and  necessarily  put  others  who  might  de- 
sire these  offices  at  a  disadvantage.  There  are  boards  upon 
which  only  physicians  can  be  appointed;  others  to  which  onlj 
'dentists  are  eligible;  others  where  architects  or  skilled  me- 
chanics have  the  preference;  others  where  a  woman  is  arbitra- 
rily ^*  appointed;  and  still  others  where  political  opinions  en- 
ter into  the  qualifications  of  members — ^that  is,  enactments  that 
members  of  boards  shall  be  taken  in  certain  proportions  from 
(different  political  parties.  These  acts  are  generally  held  to  be- 
within  the  legislative  power,  and  ijie  preferences  and  the  exclu- 
sions so  made  to  be  reasonable  and  valid.  Where  the  limitation; 
from  which  officers  shall  be  chosen  is  manifestly  for  the  public- 
good,  and  where  the  purposes  sought  and  the  ends  attained  in 
legislation  in  regard  to  the  qualifications  for  office  are  the  safety 
and  welfare  of  the  public,  it  cannot  be  said  that  the  rights  of 
any  others  are  unduly  affected  or  prejudiced. 

If  we  should  lay  aside  the  gratitude,  mentioned  in  the  first 
part  of  the  section  in  question,  for  those  who  sacrificed  and  suf- 
fered in  defense  of  the  nation,  there  are  reasonable  and  sub- 
stantial  considerations  for  making  a  preference  in  favor  of  the 
Tcterans.  The  love  of  country  that  induced  them  to  fight  for  its 
existence  and  defend  its  institutions  is  some  assurance,  at  least,. 
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of  lojaliy  and  fidelity  in  the  civil  service.  In  the  nature  of 
things,  the  discipline  of  the  army  and  navy  tended  to  promote 
promptness^  respect  for  authority  and  obedience  to  law,  courage 
to  meet  difficulties  and  overcome  selfish  and  sinister  influences^ 
steadiness  of  purpose,  perseverance,  and  devotion  to  duty. 
These  considerations  may  very  well  have  appealed  to  the  discre* 
tion  and  judgment  of  the  legislature  in  determining  who  could 
render  the  best  service  to  the  public,  and  we  see  no  reason  why 
they  are  not  reasonable  and  sufficient.  In  the  civil  service  laws 
of  the  country,  conceded  to  be  beneficial  and  valid,  a  preferenco 
is  given  because  of  the  former  experience  in  the  public  service, 
and  why  should  not  the  public  service  of  those  who  imperiled 
their  lives  in  the  def^ise  of  their  country  '^^^  receive  like  recog- 
nition and  preference?  As  counsel  for  the  plaintiff  has  well 
s&id:  ''A  grateful  recognition  of  the  service,  sufferings  and  sac- 
rifices of  persons  who  have  served  the  state  in  war  has  always 
been  recognized  by  all  nations  as  the  exercise  of  the  highest  public 
policy,  as  the  surest  guaranty  of  the  future  safety,  honor  and 
welfare  of  the  state.'* 

In  Keim  v.  United  States,  177  U.  S.  290,  20  Sup.  Ct  Eep. 
574,  44  L.  ed.  774,  the  preference  law  enacted  by  Congress  was 
considered  and  interpreted,  but  its  constitutionality  seems  to 
have  been  conceded,  as  no  attack  was  made  upon  its  validity. 
Judge  Brewer,  in  deciding  it,  remarked  that,  "No  thoughtful 
person  questions  the  obligations  which  the  nation  is  under  to 
those  who  have  done  faithful  service  in  its  army  or  navy.*'  That 
roch  service  afforded  reasonable  grounds  for  preference  in  pub- 
lic offices  and  employments  was  recognized  in  Brown  v.  Bussell, 
166  Mass.  14,  55  Am.  St  Bep.  357,  48  N.  E.  1006,  32  L.  R  A. 
253,  where  it  was  remarked : 

^t  may  be  said  that»  other  qualifications  being  equal,  there 
are  reasons  to  believe  that  a  veteran  soldier  or  sailor  often  vrill 
make  a  better  civil  officer  than  a  person  who  never  has  been 
subjected  to  the  discipline  of  service  in  war,  and  it  is  distinctly 
a  public  purpose  to  promote  patriotism  and  to  make  conspicu- 
ous and  honorable  any  exhibition  of  courage,  constancy  and  de- 
votion to  the  welfare  of  the  state  shown  in  the  public  service. 
These  things  we  assume  the. legislature  may  take  into  account 
in  providing  for  appointments  to  office  where  the  qualifications 
are  not  prescribed  by  the  constitution.*' 

The  court,  in  Be  Opinion,  166  Mass.  589,  696,  44  N.  E. 
625,  34  L.  B.  A.  68,  in  speaking  of  the  belief  that  faithful 
service  in  and  honorable  discharge  from  the  War  of  the  Bcbel- 
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lion  developed  such  qualifications  of  character  in  men  that  it 
was  to  the  ^'  interest  of  the  commonwealth  to  appoint  tfaem  to 
office  in  preference  to  others^  said: 

'The  g^ieral  court  may  have  so  thought,  on  the  ground  either 
that  such  a  person  would  be  likely  to  possess  courage,  constancy^ 
habits  of  obedience,  and  fidelity,  which  are  valuable  qualifica* 
tions  for  any  public  office  or  employment,  or  that  the  lecogni* 
tion  of  the  services  of  veterans  in  the  way  provided  for  by  the 
statute  would  promote  that  love  of  country  and  devotion  to 
the  welfare  of  the  state,  which  it  concerns  the  conunonwealtti 
to  foster.  If  such  was  the  opinion  of  the  general  courts  we  caa- 
not  say  that  it  was  beyond  its  constitutional  power  to  enact  thia 
section.  Of  the  wisdom  of  such  legislation  we  are  not  made  the 
judges.'' 

Faithful  service  and  devotion  to  duty  in  the  past  liave  al- 
ways been  regarded  as  good  consideration  for  preference  or  pro- 
motion in  every  department  in  lif^  public  and  private,  and  it 
belonged  to  the  legislatoze  to  determine  what  qualifications  and 
experience  give  the  best  assurance  of  faithful,  honest  and  e£Q:- 
cient  public  service.  The  case  is  quite  unlike  the  one  supposed, 
of  a  right  to  office  by  those  affiliated  with  a  particular  church 
or  a  particular  party,  or  because  of  some  private  achievement. 
The  preference  that  is  made  here  has  its  basis  on  services  to  the 
public  and  experience  and  fidelity  in  the  public  service,  and  we 
think  it  was  within  the  constitutional  power  of  the  legislature 
to  make  such  a  preference. 

It  is  conceded  that  the  plaintiff  possessed  every  qualification, 
and  was  entitled  to  reappointment  as  against  the  defendant,  who 
was  the  only  other  applicant  for  the  position.  The  mayor  and 
council  were,  therefore,  required  to  give  the  plaintiff  the  pref« 
er^ice,  and  under  the  circumstances  had  no  power  or  authority 
to  appoint  the  defendant  The  plaintiff,  being  in  the  ofiSoe^  was 
entitied  to  continue  until  some  one  was  l^Uy  appointed, 
'^'^^  and,  therefore,  bad  a  right  to  bring  a  proceeding  in  quo 
warranto  to  obtain  the  possession  of  the  office. 

Judgment  will  therefore  be  given  in  favor  ol  the  plaintifE. 

All  the  justices  concurring. 

The  DeciaUm  lf»  the  Principal  C(ue  seems  opposed  to  Brown  t.  Boa* 
sell,  166  Mass.  14,  55  Am.  St.  Rep.  357;  State  v.  Gabroski,  111  Io«a» 
406,  82  Am.  St.  Bep.  524;  BiaU  v.  ShedroL  76  Yt.  277,  08  Am.  St. 
Eep.  825. 
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EICHOHN  V.  NEW  ORLEANS  AND  CARROLLTON  RAIL- 
ROAD,  LIGHT  AND  POWER  COMPANY. 

[112  La.  236,  36  South.  335.] 

TtATTiHOADB— Kegligence— Meagnre  of  Oare.— If  a  railroad 
eompanyy  in  the  management  of  its  business,  eanses  nntisnal  peril  to 
travelers,  it  mnst  meet  snch  perU  with  unusual  precautions,  and  fail- 
ing in  this  is  guilty  of  negligence,     (p.  442.) 

BAILBOADS— Kes^gence— Dangeroiis  OroaringB.— If  a  rail- 
road crossing  is  especially  dangerous  to  travelers,  on  account  of  its 
locality  or  mode  of  construction,  or  because  the  track  is  curved  or 
the  view  obstructed,  the  railroad  company  must  exercise  such  care 
and  take  such  precautions  as  the  dangerous  nature  of  the  crossing 
requires,  and  failing  in  this,  is  guilty  of  negligence,     (p.  442.) 

RATTiBOAPS— Negligence— Begwlatiomi  at  OrossingB.— In  the 
absence  of  regulations  imposed  by  statute  or  ordinance  seeking  to 
meet  existing  conditions  at  dangerous  railroad  crossings,  the  rail- 
road company  must  make  and  enforce  such  regulations  for  the  safety 
of  travelers,  and  failing  in  this  is  guilty  of  negligence,  and  must 
abide  the  consequences,     (p.  443.) 

BAIIAOAl>8— Negligence  of  Trainmen— Dangerous  Crossings. 
If  trainmen  have  reason  to  believe  that  there  are  persons  in  exposed 
positions  on  the  railroad  track,  as  over  unguarded  crossings  in 
populous  districts  in  a  city,  or  where  the  public  are  wont  to  cross 
on  the  track  with  such  frequency  and  numbers  as  to  be  known  to 
those  in  eharge  of  the  train,  they  will  be  held  to  a  knowledge  of  the 
probable  consequences  of  maintaining  great  speed  without  warning, 
so  as  to  impute  to  them  reckless  indifference  in  respect  thereto,  and 
render  the  railroad  company  liable  for  injuries  therefrom,  although 
there  was  negligence  on  the  part  of  the  injured,  and  no  fault  on 
the  part  of  the  trainmen  after  seeing  the  danger,     (p.  443.) 

on  Space  Between  Tracks. 


The  general  public  is  not  called  upon  to  know  or  observe  at  a  glance 
that  the  space  between  parallel  railroad  tracks  in  a  city  is  not  wide 
enough  to  afford  protection  to  a  person  standing  on  sueh  space,  or 
to  know  the  length  and  width  of  the  cars  upon  the  tracks,  and  such 
person  has  a  right  to  assume  that  such  space  is  sufficient  and  that  it 

(487) 


438  American  State  Reports,  Vol.  104.     [Louisiana, 

is  not  likely  that  two  moving  ears  will  pass  each  other  while  lie  Is 
in  that  position,  but  that  one  of  them  will  atop  before  reaehin^  him* 
(p.  446.) 

Dart  &  Keman,  for  the  appellant 

O.  J.  Untereiner  and  B.  R.  Forman,  for  the  appellee. 

^»8  NICHOLLS,  C.  J.  The  plaintiff,  as  widow  of  Ludwig 
Eichom,  seeks  in  this  action  to  recover  from  the  defendant  the 
«um  of  fifty  thousand  dollars,  with  legal  interest^  because,  as 
«he  alleged,  through  its  negligence,  unskillfulness,  and  want  of 
care  in  laying  its  tracks  on  Baronne  near  Canal  street^  and 
operating  its  cars  at  said  place  on  the  29th  of  January,  1902^ 
it  killed  her  husband,  who  was  lawfully  upon  the  public  Btreets 
at  that  place,  and  without  fault  or  negligence  on  his  part. 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the 
place  for  much  narrower  cars,  and,  since  the  tracks  were  laid, 
the  said  company  had  bought  and  operated,  and  did  on  the  29th 
of  January,  1902,  operate  at  that  place,  cars  much  too  wide  for 
the  space  between  the  tracks — ^a  fact  unknown  to  Ludwig  Eic- 
hom,  and  not  noticeable  by  an  ordinary  observer,  but  which, 
in  the  interest  of  the  public  safety,  and  with  its  engineers  and 
instruments  of  precision,  operating  electric  cars  through  the 
populous  streets  of  this  city,  it  was  bound  to  know  and  guard 
against,  and  a  reasonable  care  for  the  lives  of  the  people  re- 
quired it,  when  it  adopted  the  wider  cars,  and  made  it  the 
duty  of  the  company,  to  increase  the  space  between  the  tracks. 

2.  It  was  negligent  in  the  selection  and  employment  of  youths, 
too  youthful  and  inexperienced,  and  careless  motoneers  in  the 
operation  of  its  cars,  which  caused  the  death  of  Ludwig  Eichom. 

3.  On  the  day  in  question  he  was  crossing  Baronne  street  at 
the  usual  place,  near  Canal  street,  and  his  way  was  stopped  by 
a  car  standing  across  the  passage,  and  while  he  was  standing  in 
what  appeared  to  be  a  perfectly  **•  safe  place,  waiting  for  the 
car  which  obstructed  his  passage  to  go  forward,  another  car  of 
said  defendant  company,  coming  in  the  opposite  direction,  care- 
lessly and  negligently,  and  without  warning  of  its  approach,  and 
when  the  motoneer  ought  to  have  waited  until  the  other  car 
had  passed,  came  on,  and  rolled  and  crushed  the  said  Ludwig 
Eichom  between  the  said  two  cars,  when  he  was  not  then  on  the 
track  of  either,  but  between  the  two,  where  he  had  a  right  to  be, 
and  to  suppose  he  was  perfectly  safe. 

The  motoneer  ought  to  have  been  warned  by  the  oflBoers  of 
the  danger  of  rolling  a  car  at  that  place  alongside  of  one  on  the 
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feeparate  parallel  track,  which  had  not  been  done,  or,  if  done, 
he  negligently  disregarded  the  safety  of  Ludwig  Eichorn.  The 
isaid  company  conld  have  prevented  the  injury,  and  did  not  do 
so.  Ludwig  Eichorn  was  so  cmshed  by  the  said  two  cars  that 
he  snfEered  great  pain  in  body  and  mind  for  two  days,  and  then 
died.  Five  thousand  dollars  is  claimed  for  his  own  suffer- 
ings, and  forty-five  thousand  dollars  for  petitioner's  loss  of  his 
comfort  and  support.  He  was,  previous  to  his  negligent  kill- 
ing by  defendant  in  good  health,  and  had  a  life  expectancy  of 
forty  years,  and  his  earnings  were  about  three  thousand  dollars 
a  year.  In  view  of  tlie  premises,  petitioner  prayed  that  the 
said  New  Orleans  and  CarroUton  Bailroad,  Light  and  Power 
Company  be  cited  to  appear  and  answer,  and  be  condemned  to 
pay  petitioner  fifty  thousand  dollars  damages,  with  five  per 
cent  interest  from  judicial  demand,  and  for  costs,  general  re- 
lief, and  trial  by  a  jury. 

Defendant  excepted  that  plaintiff's  petition  was  vague,  gen- 
eral, and  indefinite,  and  disclosed  no  just  and  legal  cause  of 
action,    and    the   suit   should  be    dismissed.    The    exceptions 
were  overruled.    The  defendant  then  answered,  pleading  first 
the  general  issue.    It  denied  that  it  was  in  any  way  liable  for 
the  injuries  alleged  to  have  been  received  by  the  husband  of 
plaintiff,  and  averred  that^  if  plaintiff's  said  husband  **^  was 
injured  as  claimed   in  the   petition,  it  was   not   through   the 
fault  and  negligence  of  respondent,  or  any  of  its  agents,  ser- 
vants, or  employes,  but,  on  the  contrary,  was  entirely  through 
the  fault,  negligence,  and  gross  want  of  care  of  the  plaintiff's 
said  husband;  but,  in  the  event  it  should  be  shown  there  was 
a  question  of  negligence,  respondent  pleaded  that  the  said  hus- 
band was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental  petition 
in  which  she  alleged  that  she  had  been  informed  and  believed, 
and  so  averred,  that  since  the  filing  of  her  suit,  the  New  Orleans 
Railways  Company,  a  corporation  doing  business  in  this  city, 
had  acquired  all  Ihe  property  of  the  New  Orleans  and  Carroll- 
ton  Bailroad,  light  and  Power  Company,  and  had  assumed  all 
of  its  liabilities,  among  which  was  petitioner's  right  to  dam- 
ages. That  she  reiterated  and  reaffirmed  all  the  allegations  of 
her  original  petition  herein  filed.  She  prayed  that  the  New 
Orleans  Bailways  Company  be  cited ;  that  petitioner  have  judg- 
ment against  it  in  solido  vnth  the  New  Orleans  and  CarroUton 
Railroad,  Light  and  Power  Company,  with  five  per  cent  inter- 
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duties  of  the  office,  and  equally  eligible  for  appointment,  un- 
less Goodrich  baa  a  right  to  be  preferred  because  of  services 
and  honorable  discharge  from  the  army  of  the  War  of  the  Be- 
bellion.  Goodrich  was  a  soldier  in  that  war  and  received  an 
honorable  discharge,  while  Mitchell  never  served  in  the  army 
or  navy  at  any  time.  With  a  knowledge  of  these  facts,  the 
mayor  and  council  appointed  Mitchell  to  this  office,  but  the 
refusal  to  appoint  Goodrich  was  not  because  he  was  lacking 
in  qualifications,  fitness,  or  eligibility,  nor  because  Mitchell  i>06- 
sessed  any  superior  qualifications  for  the  office.  After  Mit- 
chell was  appointed  and  had  qualified,  he  demanded  the  posses- 
sion of  the  office,  and,  when  Goodrich  declined  to  surrender  it> 
Mitchell  took  forcible  possession  and  ousted  (zoodrich  there- 
from. 

'^^'^  It  is  conceded  that  the  result  of  this  proceeding  and  the 
right  to  the  office  in  this  contest  depend  upon  the  constitu- 
tionality of  an  act  spoken  of  as  the  '^veterans'  preference  law.'^ 
It  provides: 

^That  section  1  of  chapter  160  of  the  Laws  of  1886  be  and 
is  hereby  amended  so  as  to  read  as  follows:  In  grateful  recog- 
nition of  the  service,  sacrifices  and  sufferings  of  persons  who 
served  in  the  army  and  navy  of  the  United  States  in  the  War 
of  the  Bebellion  and  have  been  honorably  discharged  therefrom, 
they  shall  be  preferred  for  appointment  and  employed  to  posi- 
tions in  every  public  departeaent  and  upon  all  public  works 
of  the  state  of  Kansas,  and  of  the  cities  and  towns  of  this  state, 
over  other  persons  of  equal  qualifications^  and  the  person  thus 
preferred  shall  not  be  disqualified  from  holding  any  position  in 
said  service  on  account  of  his  age  or  by  reason  of  any  physical 
disability,  provided  such  age  or  disability  does  not  render  him 
incompetent  to  perform  the  duties  of  the  position  applied  for; 
and  when  any  such  ex-soldier  or  sailor  shall  apply  for  appoint- 
ment to  any  such  position,  place  or  employment,  the  officer^ 
board  or  person  whose  duty  it  is  or  may  be  to  appoint  a  per- 
son to  fill  such  place  shall,  before  appointing  anyone  to  such 
position,  make  an  investigation  as  to  the  qualifications  of  said 
ex-soldier  or  sailor  for  such  employment,  and  if  he  is  a  man  of 
good  reputation,  and  can  perform  the  duties  of  said  position 
so  applied  for  by  him,  said  officer,  board  or  person  shall  appoint 
said  ex-soldier  or  sailor  to  such  position,  place  or  employment*': 
Laws  1901,  c.  186,  sec.  1 ;  Gen.  Stats.  1901,  sec.  6509. 

Other  provisions  are  that  a  like  preference  shall  be  given  if 
it  becomes  necessary  to  reduce  the  force  in  any  of  the  depart- 


Jan.  1904.]  Goodrich  v.  Muchell.  431 

moits^  cities  or  towns  of  the  state,  and  penalties  are  also  de- 
clared  against  those  who  willfully  refuse  or  neglect  to  obey  the 
proyisions  of  the  act 

The  fimdamental  infirmity  in  the  act  is  not  Bi>ecifically 
pointed  out  It  is  said  to  be  unequal  and  arbitrary  '^^^  in  ita 
operations;  that  the  preference  given  to  veterans  necessarily  re- 
stricts the  privileges  of  others,  and  that  it  is  given  as  reward 
for  past  cervices,  without  regard  to  the  public  service  or  the 
general  welfare  of  the  people.  It  is  not  contended  that  the  act 
conflicts  with  any  express  provision  of  the  state  or  federal  con- 
stitutions, but,  rather,  that  it  is  contrary  to  the  implications  and 
spirit  of  our  constitution. 

The  general  doctrine  is  that,  in  the  absence  of  constitutional 
limitations,  the  legislature  may  prescribe  how  and  by  whom 
ofiBces  shall  be  filled.  There  is  no  contract  right  or  property 
interest  in  an  office,  and  hence  some  of  the  constitutional  prin- 
dples  invoked  have  no  application.  An  office  is  a  public  agency, 
and  an  officer  is  a  mere  agent  of  the  public,  entitled  to  exercise 
the  functions  and  perform  the  duties  of  the  office  for  the  pub- 
lic benefit  and  not  for  his  own.  The  main  consideration  in  the 
selection  of  officers  and  agents  is  the  public  welfare,  and  the 
state,  like  any  other  principal,  may  select  its  agents;  may  de- 
termine for  itself  who  can  best  accomplish  its  purpose  and  whose 
appointment  will  best  subserve  the  public  good.  When  the  con- 
stitution prescribes  a  method  or  imposes  a  limitation,  the  legis- 
lature is  to  that  extent  guided  and  controlled  in  choosing  its 
officers;  but  no  provision  has  been  called  to  our  attention  which 
prohibits  the  giving  of  a  preference  to  veterans  of  the  Civil  War. 
Constitutional  limitations  are  prescribed  with  respect  to  eligibil- 
ity and  the  holding  of  office,  and  among  them  is  the  provision 
that  a  member  of  Congress,  or  officer  of  the  state  or  of  the 
United  States,  cannot  hold  the  office  of  governor :  Const,  art  1, 
sec  10.  Neither  is  a  United  States  officer  eligible  to  a  seat  in 
the  legislature:  Const,  art.  2.  sec.  5.  Justices  of  the  supreme 
court  and  judges  of  the  district  court  cannot  '^^  hold  any  other 
o£Sce  during  the  terms  for  which  they  are  elected :  Const.,  art 
3,  sec.  13.  Persons  who  are  under  guardianship,  have  been  con- 
victed of  a  felony,  have  defrauded  the  government,  have  given 
or  received  a  bribe  or  offered  to  do  so,  have  voluntarily  borne 
arms  against  the  government,  with  some  exceptions,  cannot 
hold  ofiBce.  Anyone  who  gives  or  accepts  a  challenge  to  fight  a 
duel,  or  who  carries  a  challenge  to  another,  or  who  goes  out  of 
the  state  to  fight  a  duel,  is  ineligible  for  office,  and  everyone 
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who  has  given  or  offefed  a  bribe  to  secure  his  own  electicm  is 
•disqualified  from  holding  office  during  the  term  for  which  be  has 
been  elected:  Const.,  art.  5,  sees.  2,  5,  6.  In  the  main^  tfaeae 
•are  the  provisions  affecting  the  holding  of  office^  and  aside 
from  these  restrictions  the  whole  matter  is  committed  to  tfae 
legislature  by  section  1  of  article  15^  wherein  it  is  provided  that : 
All  officers  whose  election  or  appointment  is  not  otherwise  pro- 
Tided  for  shall  be  chosen  or  appointed  as  may  be  prescribed  by 
law.'* 

It  is  conceded  that  the  matter  of  holding  office  is  a  political 
privilege,  but  it  is  argued  that  it  becomes  a  special  privilege 
when  a  class  of  citizens  are  given  a  preference  ov^  all  others. 
Our  constitution  differs  materially  from  those  of  many  of  the 
states  with  respect  to  the  granting  of  privileges.  The  only 
provision  we  have  touching  ^e  subject  is  found  in  section  2  of 
i;he  Bill  of  Bights^  which  is :  ^'AU  political  power  is  inherent  in 
the  people,  and  all  free  governments  are  founded  on  their  an- 
ihority,  and  are  instituted  for  their  equal  protection  and  bene- 
fit. No  special  privileges  or  immunities  shall  ever  be  granted 
by  the  same  body;  and  this  power  shall  be  exercised  by  no  other 
tribunal  or  agency.*' 

'^'^^  In  most  of  the  states  the  granting  of  special  privileges  or 
immunities  is  expressly  prohibited;  but,  as  will  be  observed,  ours 
seemingly  contemplates  that  such  privileges  may  be  granted^  as 
it  provides  that  none  shall  be  granted  that  may  not  be  altered, 
revoked,  or  repealed.  The  legislature  may,  tibien,  exercise  its 
judgment  and  discretion  in  the  selection  of  officers,  unhampered 
by  restrictions,  unless  some  are  to  be  implied  from  those  ex- 
pressed or  from  the  theory  of  our  government  As  an  office  ia 
41  public  trust,  to  be  held  and  exercised  for  the  public  benefit, 
it  is  always  implied,  perhaps,  that  officers  shall  be  chosen  with 
•a  view  to  carrying  out  that  purpose.  So  it  is  said  that  a  law 
permitting  the  selection  of  persons  unfit  for  the  office  and  un« 
•able  to  perform  its  duties  is  defective.  In  Brown  v.  Bussell, 
166  Mass.  14,  66  Am.  St.  Sep.  357,  48  N.  E.  1005,  32  L.  B.  A. 
HbS,  it  was,  in  effect,  held  that,  in  the  absence  of  constitutional 
restrictions,  the  legislature  had  power  to  select  officers  at  will, 
-or  to  confer  power  of  appointment  on  boards  or  officers;  but 
that  the  appointment  of  a  person  or  a  class  in  preference  to  all 
-others,  without  inquiry  or  determination  whether  the  person  ap- 
pointed is  actually  qualified  to  perform  the  duties  of  the  ofBoe, 
is  inconsistent  with  the  nature  of  our  government.  It  was, 
"therefore,  held  that  a  statute,  making  the  appointment  of  vet- 
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'eranB  oompulsory,  when  the  appointing  power  should  think  the 
applicaats  not  qualified  to  perform  the  dutiee  of  the  ofBca 
sought^  was  invalid.  If  that  should  be  accepted  as  the  correct 
Tiew^  our  statute  is  not  obnoxious  to  such  a  limitation,  as  it  only 
gives  a  preference  to  ex-soldiers  and  sailors  upon  the  theory  o£ 
equality  of  qualifications. 

Nor  is  there  any  novelty  in  our  legislation  on  the  subject, 
as  like  preferences  have  been  given  by  the  ^^  legislatures  o{  a 
^reat  many  states  and  by  the  Congress  of  the  United  States,  and, 
«xoept  where  the  acts  have  been  drawn  so  as  to  conflict  witb 
ezpreas  constitutional  provisions,  they  have  been  generally  up^ 
lidd.     The  supreme  court  of  Massachusetts,  in  response  to  ques- 
tions by  the  governor  and  council,  held  that  the  provisions  ot 
a  civil  service  statute  giving  to  veteiuinB  the  preference  for  ap- 
pointment to  offices  that  they  were  found  competent  to  fill,  were. 
constitutionaL    And  the  same  view  was  expressed  with  refer- 
canoe  to  a  provision  giving  a  preference  in  public  employments. 
It  was  said:  ^^e  doubt  whether  a  statute,  which  purports  to 
compel  the  commonwealth  and  its  cities  and  towns  to  employ 
in  the  labor  service  persons  who  are  not  able  to  perform  the  la* 
bor,  and  to  pay  them  wages  as  laborers,   could  be  held  to  be 
eitiier  wholesome  or  reasonable.    But  if  the  section  means  that 
the  civU  service  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service  of  the  coni- 
monwealth  and  its  cities  and  towns  in  preference  to  all  other 
persons  except  women,  if  the  veterans  are  found  competent  to 
perform  the  labor,  we  think  the  enactment  is  within  the  con* 
stitutional  power  of  the  general  court'':   In  re   Opinion,   166 
Mass.  589,  596,  44  N.  E.  625,  34  L.  B.  A.  58.    See,  also,  In 
re  Opinion,  145  Mass.  687,  13  K  E.   15;  Commonwealth   v. 
Plaisted,  148  Mass.  375,  1^  Am.  Si  £ep.  566,  19  N.  E.  224, 
2  L.  R  A.  142 ;  In  re  Sweeley,  33  N.  T.  Supp.  369 ;  Matter  of 
Stutzbach  v.  Coler,  168  N.  Y.  416,  6  N.  E.  697;  In  re  Wort- 
man,  2  N.  Y.  Supp.  324 ;  Matter  of  McGuire,   57  N.  Y.  Sup. 
Ct  203,  8  N.  Y.  Supp.  760;  State  v.  Miller,  66  Minn.  90,  68 
N.  W.  732;  Townsend  v.  Baughner,  55  N.  J.  L.  381,  26  Atl. 
808;  Throop  on  Public  Officers,  sees.  95-98;  6  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  93. 

State  of  Iowa  v.  Garbroski,  111  Iowa,  496,  82  Am.  St.  Rep. 
624,  82  H".  W.  '''^  959,  56  L.  B.  A.  570,  is  cited  as  an  author- 
ity  against  the  validity  of  a  preference  to  veterans.  That  was  a 
case  where  there  was  an  attempted  exemption  of  persons  who 
had  served  in  the  army  and  navy  from  the  payment  of  a  license 
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tax.  That  act,  which  affected  liabilitieB  and  imposed  burdens, 
gave  rise  to  a  very  different  question  than  the  one  presented 
here.  It  was  held  to  be  a  discrimination  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution,  and  a  denial 
of  the  equal  protection  of  the  laws.  Even  in  that  case  it  was 
remarked  that  ''possibly  a  veteran  soldier  or  sailor  would  be  pre- 
ferred^ everything  else  being  equals  for  civil  ofiSce,  because  of 
superior  fitness^  resulting  from  discipline  of  service  in  war ;  for 
'it  is  distinctly  a  public  purpose  to  promote  patriotism,  and  to 
make  conspicuous  and  honorable  any  exhibition  of  courage,  con- 
stancy, and  devotion  to  the  welfare  of  the  state/  But  the  work 
of  a  peddler  calls  for  no  qualities  such  as  a  soldier  or  sailor  ae^ 
quires  in  the  service.'*  State  v.  Shedroi,  76  Vt  277,  98  Am. 
St  Bep.  831,  54  AtL  1081,  involved  the  same  question  and  was 
decided  in  the  same  way. 

Office  holding  is  a  political  privilege,  and  the  matter  of  ap- 
pointment to  office  is  not  affected  by  the  fourteenth  amendment 
or  other  provision  of  the  federal  constitution,  and,  as  has  been 
said,  the  power  of  the  legislature  is  supreme  in  respect  to  ap- 
pointments, save  as  the  constitution  has  limited  it  Already 
statutes  have  been  enacted  which  limit  the  number  from  whom 
officers  may  be  chosen,  and  necessarily  put  others  who  might  de- 
sire these  offices  at  a  disadvantage.  There  are  boards  upon 
which  only  physicians  can  be  appointed;  others  to  which  only 
'dentists  are  eligible;  others  where  architects  or  skilled  me- 
chanics have  the  preference;  others  where  a  woman  is  arbitra* 
rily  '^'^  appointed;  and  still  others  where  political  opinions  en* 
ter  into  the  qualifications  of  members — ^that  is,  enactoents  that 
members  of  boards  shall  be  taken  in  certain  proportions  from 
Afferent  political  parties.  These  acts  are  generally  held  to  be 
within  the  legislative  power,  and  l^e  preferences  and  the  ezclu* 
sions  so  made  to  be  reasonable  and  valid.  Where  the  limitation 
from  which  officers  shall  be  chosen  is  manifestly  for  the  public 
good,  and  where  the  purposes  sought  and  the  ends  attained  in 
legislation  in  regard  to  the  qualifications  for  office  are  the  safety 
and  welfare  of  the  public,  it  cannot  be  said  that  the  rights  of 
any  others  are  unduly  affected  or  prejudiced. 

If  we  should  lay  aside  the  gratitude,  mentioned  in  the  first 
part  of  the  section  in  question,  for  those  who  sacrificed  and  suf- 
fered in  defense  of  the  nation,  there  are  reasonable  and  sub- 
stantial considerations  for  making  a  preference  in  favor  of  the 
Teterans.  The  love  of  country  that  induced  them  to  fight  for  ita 
existence  and  defend  its  institutions  is  some  assurance,  at  least,. 
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of  lojalty  and  fidelity  in  the  civil  service.  In  tbe  nature  of 
things,  the  discipline  of  the  army  and  navy  tended  to  promote 
promptness,  respect  for  authority  and  obedience  to  law,  courage 
to  meet  difficulties  and  overcome  selfish  and  sinister  influences^ 
fiteadineas  of  purpose,  perseverance,  and  devotion  to  duty. 
These  considerations  may  very  well  have  appealed  to  the  discre* 
tion  and  judgment  of  the  legislature  in  determining  who  could 
render  the  best  service  to  the  public,  and  we  see  no  reason  why 
ifacj  are  not  reasonable  and  sufficient  In  the  civil  service  laws 
of  the  country,  conceded  to  be  beneficial  and  valid,  a  preferenco 
is  given  because  of  the  former  experience  in  the  public  service, 
and  why  should  not  the  public  service  of  those  who  imperiled 
their  lives  in  the  defense  of  tlieir  coxmtry  '^^  receive  like  recog- 
nition and  preference?  As  counsel  for  the  plaintiff  has  well 
said:  *'A  grateful  recognition  of  the  service,  sufferings  and  sac* 
xifices  of  persons  who  have  served  the  state  in  war  has  always 
been  recognized  by  all  nations  as  the  exercise  of  the  highest  public 
policy,  as  the  surest  guaranty  of  the  future  safety,  honor  and 
welfare  of  the  state." 

In  Keim  v.  United  States,  177  U.  S.  290,  20  Sup.  Ct  Bep. 
574,  44  L.  ed.  774,  the  preference  law  enacted  by  Congress  was 
considered  and  interpreted,  but  its  constitutionality  seems  to 
have  been  conceded,  as  no  attack  was  made  upon  its  validity. 
Judge  Brewer,  in  deciding  it,  remarked  that,  '*No  thoughtful 
person  questions  the  obligations  which  the  nation  is  under  to 
those  who  have  done  faithful  service  in  its  army  or  navy.*'  That 
such  service  afforded  reasonable  grounds  for  preference  in  pub- 
lic offices  and  employments  was  recognized  in  Brown  v.  Bussell, 
166  Mass.  14,  65  Am.  St  Bep.  867,  43  N.  B.  1006,  32  L.  B.  A. 
253,  where  it  was  remarked: 

*lt  may  be  said  that>  other  qualifications  being  equal,  th«re 
are  reasons  to  believe  that  a  veteran  soldier  or  sailor  often  will 
make  a  better  civil  officer  than  a  person  who  never  has  been 
subjected  to  the  discipline  of  service  in  war,  and  it  is  distinctly 
a  public  purpose  to  promote  patriotism  and  to  make  conspicu- 
ous and  honorable  any  exhibition  of  courage,  constancy  and  de- 
votion to  the  welfare  of  the  state  shown  in  the  public  service. 
These  things  we  assume  the.  legislature  may  take  into  account 
in  providing  for  appointmenls  to  office  where  the  qualifications 
are  not  prescribed  by  the  constitution/' 

The  court,  in  Be  Opinion,  166  Mass.  589,  596,  44  N.  B. 
625,  34  L.  B.  A.  58,  in  speaking  of  the  belief  that  faithful 
service  in  and  honorable  discharge  from  the  War  of  the  Bcbel- 
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lion  developed  such  qualifications  of  character  in  men  tiiat  it 
was  to  the  '^^  interest  of  the  commonwealth  to  appoint  them  to 
office  in  preference  to  others,  said : 

''The  g^ieral  court  may  have  so  thought,  on  the  ground  either 
that  such  a  person  would  be  likely  to  possess  courage,  constancy^ 
habits  of  obedience^  and  fidelity,  which  are  valuable  qualifica- 
tions for  any  public  office  or  employment,  or  that  the  recogni- 
tion of  the  services  of  veterans  in  tiie  way  provided  for  by  the 
statute  would  promote  that  love  of  count^  and  devotion  to 
the  welfare  of  the  state,  which  it  concerns  the  commonwealth 
to  foster.  If  such  was  tiie  opinion  of  the  general  courts  we  can- 
not say  that  it  was  beyond  ite  constitutional  power  to  enact  this 
section.  Of  the  wisdom  of  such  legislation  we  are  not  made  the 
judges.'* 

Faithful  service  and  devotion  to  duty  in  the  past  have  al« 
ways  been  regarded  as  good  consideration  for  preference  or  pro- 
motion in  every  department  in  lif^  puUic  and  private,  and  it 
belonged  to  the  legialatuze  to  determine  what  qualificationB  and 
experience  give  the  best  assurance  of  faithfiU,  honest  and  effi- 
cient public  service.  The  case  is  quite  unlike  the  one  supposed, 
of  a  right  to  office  by  those  affiliated  with  a  particular  church 
or  a  particular  party,  or  because  of  some  private  achievement. 
The  preference  tiiat  is  made  here  has  its  basis  on  services  to  the 
public  and  experience  and  fidelity  in  the  public  service,  and  we 
think  it  was  within  the  constitutional  power  of  the  legislature 
to  make  such  a  preference. 

It  is  conceded  that  the  plaintiff  possessed  every  qualification, 
and  was  entitled  to  reappointment  as  against  the  defendant,  who 
was  the  only  other  applicant  for  the  position.  The  mayor  and 
council  were,  therefore,  required  to  give  the  plaintiff  the  pref- 
er^ice,  and  under  the  circumstances  had  no  power  or  authority 
to  appoint  the  defendant  The  plaintiff,  being  in  the  office,  was 
entitled  to  continue  until  some  one  was  legally  appointed, 
^^^  and,  therefore,  bad  a  right  to  brixLg  a  proceeding  in  quo 
warranto  to  obtain  the  possession  of  the  office. 

Judgment  will  therefore  be  given  in  favor  of  &e  plaintifl. 

AH  the  justices  concurring. 


The  DeoMofi  in  the  Prino^l  Case  seems  opposed  to  Brown  ▼.  Hiiet 
sell,  166  Mass.  14,  55  Am.  St.  Bep.  357;  State  v.  Gabroski,  111  Iowa. 
406,  82  Am.  St.  Bep.  524;  State  v.  Shedroi.  70  Yt.  277,  98  Am.  St. 
Bep.  825b 
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EICHOBIT  T.  NEW  ORLEANS  AND  CABROLLTON  RAIL- 
ROAD,  LIGHT  AND  POWER  COMPANY. 

[112  La.  236,  86  S<rath.  335.] 

UATTiUOADfl— Negligence— Measnre  of  Oure.— If  a  railroad 
eompany,  in  the  management  of  its  bnsinees,  causes  unusual  peril  to 
travelers,  it  must  meet  such  peril  with  unusual  precautions,  and  fail- 
ing in  this  is  guilty  of  negligence,     (p.  442.) 

BAHaBOADS—KegUgence— Dangerous  Orossings.— If  a  rail- 
road crossing  is  especially  dangerous  to  travelers,  on  account  of  its 
locality  or  mode  of  construction,  or  because  the  track  is  curved  or 
the  view  obstructed,  the  railroad  company  must  exercise  such  care 
and  take  such  precautions  as  the  dangerous  nature  of  the  crossing 
requires,  and  failing  in  this,  is  gaUty  of  negligence,     (p.  442.) 

RAIISOADS— Negligenee— Begvlations  at  Orosslngs.— In  the 
absence  of  regulations  imposed  by  statute  or  ordinance  seeking  to 
meet  existing  conditions  at  dangerous  railroad  crossings,  the  rail- 
road company  must  make  and  enforce  such  regulations  for  the  safety 
of  travelers,  and  failing  in  this  is  guilty  of  negligence,  and  must 
abide  the  consequences,     (p.  443.) 

BAIUtOADS— Negligence  of  Trainmen— Dangerous  CrosslngB. 
If  trainmen  have  reason  to  believe  that  there  are  persons  in  exposed 
positions  on  the  railroad  track,  as  over  unguarded  crossings  in 
populous  districts  in  a  city,  or  where  the  public  are  wont  to  cross 
on  the  track  with  such  frequency  and  numbers  as  to  be  known  to 
those  in  charge  of  the  train,  they  will  be  held  to  a  knowledge  of  the 
probable  consequences  of  maintaining  great  speed  without  warning, 
so  as  to  impute  to  them  reckless  indifference  in  respect  thereto,  and 
render  the  raOroad  company  liable  for  injuries  therefrom,  although 
there  was  negligence  on  the  part  of  the  injured,  and  no  fault  on 
the  part  of  the  trainmen  after  seeing  the  danger,     (p.  443.) 

SAIIAOADS — Negligence— Traveler  on  Space  Between  Tracks. 

The  general  public  is  not  called  upon  to  know  or  observe  at  a  glance 
that  the  space  between  parallel  railroad  tracks  in  a  city  is  not  wide 
enough  to  afford  protection  to  a  person  standing  on  such  space,  or 
to  know  the  length  and  width  of  the  cars  upon  the  tracks,  and  such 
person  has  a  right  to  assume  that  such  space  is  sufficient  and  that  it 

(487) 
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is  not  likely  that  two  moving  ears  will  pass  each  other  whUe  he  im 
in  that  position,  but  that  one  of  them  will  stop  before  reaching  hinu 
(p.  446.) 

Dart  &  Eernan,  for  the  appellant 

O.  J.  Untereiner  and  B.  B.  Forman^  for  the  appellee. 


NICHOLLS,  C.  J.  The  plaintiff,  as  widow  of  Ludwig 
Eichom,  seeks  in  this  action  to  recover  from  the  defendant  the 
«um  of  fifty  thousand  dollars,  with  legal  interest,  because  ss 
she  alleged,  through  its  negligence,  unskillfulness,  and  want  of 
care  in  laying  its  tracks  on  Baronne  near  Canal  street,  and 
operating  its  cars  at  said  place  on  the  29th  of  January,  1902, 
it  killed  her  husband,  who  was  lawfully  upon  the  public  streets 
at  that  place,  and  without  fault  or  negligence  on  his  part. 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the 
place  for  much  narrower  cars,  and,  since  the  tracks  were  laid, 
the  said  company  had  bought  and  operated,  and  did  on  the  29th 
of  January,  1902,  operate  at  that  place,  cars  much  too  wide  for 
the  space  between  the  tracks — ^a  fact  unknown  to  Ludwig  Eic- 
horn,  and  not  noticeable  by  an  ordinary  observer,  but  which, 
in  the  interest  of  the  public  safety,  and  with  its  engineers  and 
instruments  of  precision,  operating  electric  cars  through  tho 
populous  streets  of  this  city,  it  was  bound  to  know  and  guard 
against,  and  a  reasonable  care  for  the  lives  of  the  people  re- 
quired it,  when  it  adopted  the  wider  cars,  and  made  it  the 
duty  of  the  company,  to  increase  the  space  between  the  tracks. 

2.  It  was  negligent  in  the  selection  and  employment  of  youths, 
too  youthful  and  inexperienced,  and  careless  motoneers  in  the 
operation  of  its  cars,  which  caused  the  death  of  Ludwig  Eichom. 

3.  On  the  day  in  question  he  was  crossing  Baronne  street  at 
the  usual  place,  near  Canal  street,  and  his  way  was  stopped  by 
a  car  standing  across  the  passage,  and  while  he  was  standing  in 
what  appeared  to  be  a  perfectly  **•  safe  place,  waiting  for  the 
car  which  obstructed  his  passage  to  go  forward,  another  car  of 
said  defendant  company,  coming  in  the  opposite  direction,  care* 
lessly  and  negligently,  and  without  warning  of  its  approach,  and 
when  the  motoneer  ought  to  have  waited  until  the  other  car 
had  passed,  came  on,  and  rolled  and  crushed  the  said  Ludwig 
Eichom  between  the  said  two  cars,  when  he  was  not  then  on  the 
track  of  either,  but  between  the  two,  where  he  had  a  right  to  be, 
and  to  suppose  he  was  perfectly  safe. 

The  motoneer  ought  to  have  been  warned  by  the  officers  of 
the  danger  of  rolling  a  car  at  that  place  alongside  of  one  on  the 
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teparate  parallel  track,  which  had  not  been  done,  or^  if  done, 
2ie  negligently  disregarded  the  safety  of  Ludwig  Eichom.  The 
tsid.  company  could  have  prevented  the  injury,  and  did  not  do 
flOL  Ludwig  Eichom  was  so  crushed  by  the  said  two  cars  that 
lie  suffered  great  pain  in  body  and  mind  for  two  days,  and  then 
died.  Five  thousand  dollars  is  claimed  for  his  own  suffer- 
ings, and  forty-five  thousand  dollars  for  petitioner's  loss  of  his 
comfort  and  support.  He  was,  previous  to  his  negligent  kill- 
ing by  defendant  in  good  health,  and  had  a  life  expectancy  of 
forty  years,  and  his  earnings  were  about  three  thousand  dollars 
a  year.  In  view  of  the  premises,  petitioner  prayed  that  the 
said  New  Orleans  and  Carrollton  Bailroad,  Light  and  Power 
Company  be  cited  to  appear  and  answer,  and  be  condemned  to 
pay  petitioner  fifty  thousand  dollars  damages,  with  five  per 
cent  interest  from  judicial  demand,  and  for  costs,  general  re- 
lief, and  trial  by  a  jury. 

Defendant  excepted  that  plaintiff's  petition  was  vague,  gen- 
eral, and  indefinite,  and  disclosed  no  just  and  legal  cause  of 
action,  and  the  suit  should  be  dismissed.  The  exceptions 
were  overruled.  The  defendant  then  answered,  pleading  first 
the  general  issue.  It  denied  that  it  was  in  any  way  liable  for 
the  injuries  alleged  to  have  been  received  by  the  husband  of 
plaintiff,  and  averred  that,  if  plaintiff's  said  husband  *^  was 
injured  as  claimed  in  the  petition,  it  was  not  through  the 
fault  and  negligence  of  respondent,  or  any  of  its  agents,  ser- 
vants, or  employfe,  but,  on  the  contrary,  was  entirely  through 
the  fault,  negligence,  and  gross  want  of  care  of  the  plaintiff's 
said  husband;  but,  in  the  event  it  should  be  shown  there  was 
a  question  of  negligence,  respondent  pleaded  that  the  said  hus- 
band was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental  petition 
in  which  she  alleged  that  she  had  been  informed  and  believed, 
and  so  averred,  that  since  the  filing  of  her  suit,  the  New  Orleans 
Bailways  Company,  a  corporation  doing  business  in  this  city, 
had  acquired  dl  tiie  property  of  the  New  Orleans  and  Carroll- 
ton  Bailroad,  Light  and  Power  Company,  and  had  assumed  all 
of  its  liabilities,  among  which  was  petitioner's  right  to  dam- 
ages. That  she  reiterated  and  reaffirmed  all  the  allegations  of 
her  original  petition  herein  filed.  She  prayed  that  the  New 
Orleans  Bailways  Company  be  cited ;  that  petitioner  have  judg- 
ment against  it  in  solido  with  the  New  Orleans  and  Carrollton 
Bailroad,  Light  and  Power  Company,  with  five  per  cent  inter- 
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duties  of  the  office^  and  equally  eligible  for  appointment^  tin- 
less  Goodrich  has  a  right  to  be  preferred  because  of  services 
and  honorable  discharge  from  the  army  of  the  War  of  the  Be- 
bellion.  Goodrich  was  a  soldier  in  that  war  and  received  an 
honorable  discharge,  while  Mitchell  never  served  in  the  army 
or  navy  at  any  time.  With  a  knowledge  of  these  facts,  the 
mayor  and  council  appointed  Mitchell  to  this  of&ce,  but  the 
refusal  to  appoint  Goodrich  was  not  because  he  was  lacking 
in  qualifications,  fitness,  or  eligibility,  nor  because  Mitchell  pos- 
sessed any  superior  qualifications  for  the  office.  After  Mit- 
chell was  appointed  and  had  qualified,  he  demanded  the  posses- 
sion of  the  office,  and,  when  Goodrich  declined  to  surrender  it^ 
Mitchell  took  forcible  possession  and  ousted  Goodrich  there- 
from. 

^^^  It  is  conceded  that  the  result  of  this  proceeding  and  the 
right  to  the  office  in  this  contest  depend  upon  the  constita- 
tionality  of  an  act  spoken  of  as  the  '^veterans'  preference  law/^ 
It  provides: 

'That  section  1  of  chapter  160  of  the  Laws  of  1886  be  and 
is  hereby  amended  so  as  to  read  as  follows:  In  grateful  recog- 
nition of  the  service,  sacrifices  and  sufferings  of  persons  who 
served  in  the  army  and  navy  of  the  United  States  in  the  War 
of  the  Bebellion  and  have  been  honorably  discharged  therefrom, 
they  shall  be  preferred  for  appointment  and  employed  to  posi- 
tions  in  every  public  department  and  upon  all  public  works 
of  the  state  of  Kansas,  and  of  the  cities  and  towns  of  this  state, 
over  other  persons  of  equal  qualifications,  and  the  person  thus 
preferred  shall  not  be  disqualified  from  holding  any  position  in 
said  service  on  account  of  his  age  or  by  reason  of  any  physical 
disability,  provided  such  age  or  disability  does  not  render  him 
incompetent  to  perform  the  duties  of  the  position  applied  for; 
and  when  any  such  ex-soldier  or  sailor  shall  apply  for  appoint^ 
ment  to  any  such  position,  place  or  employment,  the  officer, 
board  or  person  whose  duty  it  is  or  may  be  to  appoint  a  per> 
son  to  fill  such  place  shall,  before  appointing  anyone  to  such 
position,  make  an  investigation  as  to  the  qualifications  of  said 
ex-soldier  or  sailor  for  such  employment,  and  if  he  is  a  man  of 
good  reputation,  and  can  perform  the  duties  of  said  position 
so  applied  for  by  him,  said  officer,  board  or  person  shall  appoint 
said  ex-soldier  or  sailor  to  such  position,  place  or  employment^': 
Laws  1901,  c.  186,  sec.  1 ;  Gen,  Stats.  1901,  sec.  6509. 

Other  provisions  are  that  a  like  preference  shall  be  given  if 
it  becomes  necessary  to  reduce  the  force  in  any  of  the  depart- 
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mentB,  cities  or  towns  of  the  state,  and  penalties  are  also  de* 
clared  against  those  who  willfully  refuse  or  neglect  to  obey  the 
provisions  of  the  act. 

The  fundamental  infirmity  in  the  act  is  not  specifically 
pointed  out  It  is  said  to  be  unequal  and  arbitrary  ^^  in  its 
operations;  that  the  preference  given  to  veterans  necessarily  re- 
stricts the  privileges  of  others,  and  that  it  is  given  as  reward 
for  past  services,  without  regard  to  the  public  service  or  the 
general  welfare  of  the  people.  It  is  not  contended  that  the  act 
conflicts  with  any  express  provision  of  the  state  or  federal  con« 
stitutions,  but,  rather,  that  it  is  contrary  to  the  implications  and 
spirit  of  our  constitution. 

The  general  doctrine  is  that,  in  the  absence  of  constitutional 
limitations,  the  legislature  may  prescribe  how  and  by  whom 
offices  shall  be  filled.  There  is  no  contract  right  or  property 
interest  in  an  office,  and  hence  some  of  the  constitutional  prin- 
ciples invoked  have  no  application.  An  office  is  a  public  agency, 
and  an  officer  is  a  mere  agent  of  the  public,  entitled  to  exercise 
the  functions  and  perform  the  duties  of  the  office  for  the  pub- 
lic benefit  and  not  for  his  own.  The  main  consideration  in  the 
selection  of  officers  and  agents  is  the  public  welfare,  and  the 
state,  like  any  other  principal,  may  select  its  agents;  may  de- 
termine for  iiself  who  can  best  accomplish  its  purpose  and  whose 
appointment  will  best  subserve  the  public  good.  When  the  con- 
stitution prescribes  a  method  or  imposes  a  limitation,  the  legis- 
lature is  to  that  extent  guided  and  controlled  in  choosing  its 
officers ;  but  no  provision  has  been  called  to  our  attention  which 
prohibits  the  giving  of  a  preference  to  veterans  of  the  Civil  War. 
Constitutional  limitations  are  prescribed  with  respect  to  eligibil- 
ity and  the  holding  of  office,  and  among  them  is  the  provision 
that  a  member  of  Congress,  or  officer  of  the  state  or  of  the 
United  States,  cannot  hold  the  office  of  governor :  Const.,  art  1, 
sec.  10.  Neither  is  a  TTnited  States  officer  eligible  to  a  seat  in 
the  legislature :  Const,  art.  2.  sec.  5.  Justices  of  the  supreme 
court  and  judges  of  the  district  court  cannot  '^^  hold  any  other 
ofSce  during  the  terms  for  which  they  are  elected :  Const,  art 
8,  sec.  13.  Persons  who  are  under  guardianship,  have  been  con- 
victed of  a  felony,  have  defrauded  the  government,  have  given 
or  received  a  bribe  or  offered  to  do  so,  have  voluntarily  borne 
anns  against  the  government,  with  some  exceptions,  cannot 
hold  office.  Anyone  who  gives  or  accepts  a  challenge  to  fight  a 
duel,  or  who  carries  a  challenge  to  another,  or  who  goes  out  of 
the  state  to  fight  a  duel^  is  ineligible  for  office,  and  everyone 
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who  has  given  or  offeted  a  bribe  to  eecnre  his  own  election  is 
•disqualified  from  holding  office  daring  the  term  for  which  lie  has 
been  elected:  Const.^  art.  5^  sees.  2,  6,  6.  In  the  main,  ifaeae 
4tre  the  provisions  affecting  the  holding  of  office,  and  aside 
from  these  restrictions  the  whole  matter  is  committed  to  the 
legislature  by  section  1  of  article  15^  wherein  it  is  provided  that: 
'''All  officers  whose  election  or  appointment  is  not  otherwiae  pro- 
vided for  shall  be  chosen  or  appointed  as  may  be  prescribed  by 
law/' 

It  is  conceded  that  the  matter  of  holding  office  is  a  political 
privilege^  but  it  is  argued  that  it  becomes  a  special  privilege 
when  a  class  of  citizens  are  given  a  preference  over  all  otheis. 
Our  constitution  differs  materially  from  those  of  muiy  of  the 
states  with  respect  to  the  granting  of  privil^es.  The  only 
provision  we  have  touching  the  subject  is  found  in  secticn  2  of 
i;he  Bill  of  Bights,  which  is :  ''AU  political  power  is  inherent  in 
the  people,  and  all  free  governments  are  founded  on  their  au- 
ihority,  and  are  instituted  for  their  equal  protection  and  bene- 
fit. No  special  privileges  or  immunities  shall  ever  be  granted 
by  the  same  body;  and  this  power  shall  be  exercised  by  no  other 
tribunal  or  agency.'* 

^"^^  In  most  of  the  states  the  granting  of  special  privileges  or 
immunities  is  expressly  prohibited;  but,  as  will  be  observed,  ours 
seemingly  contemplates  that  such  privileges  may  be  granted^  as 
it  provides  that  none  shall  be  granted  that  may  not  be  altered, 
revoked,  or  repealed.    The  legislature  may>  tiien,  exercise  its 
judgment  and  discretion  in  the  selection  of  officers,  unhampered 
by  restrictions,  imlees  some  are  to  be  implied  from  those  ex- 
pressed or  from  the  theory  of  our  government.    As  an  office  ia 
a  public  trust,  to  be  held  and  exercised  for  the  public  benefit, 
it  is  alwiiys  implied,  perhaps^  that  officers  shall  be  chosen  with 
a  view  to  carrying  out  that  purpose.    So  it  is  said  that  a  law 
permitting  the  selection  of  persons  unfit  for  the  office  and  un- 
able to  perform  its  duties  is  defective.    In  Brown  v.  Bussell, 
166  Mass.  14,  56  Am.  St  Bep.  357,  43  N.  £.  1005,  32  L.  B.  A. 
"253,  it  was,  in  effect,  held  that,  in  the  absence  of  constitutional 
restrictions,  the  legislature  had  power  to  select  officers  at  will, 
-or  to  confer  power  of  appointment  on  boards  or  officers;  but 
that  the  appointment  of  a  person  or  a  class  in  preference  to  all 
•others,  without  inquiry  or  determination  whether  the  person  ap- 
pointed is  actually  qualified  to  perform  the  duties  of  the  office, 
is  inconsistent  with  the  nature   of   our   government    It  was, 
-therefore,  held  that  a  statute,  making  the  appointment  of  vet- 
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erans  oompulBOTy,  when  the  appointing  power  shoald  think  the 
applicantB  not  qualified  to  perform  the  dutieB  of  the  office 
eonghty  was  invalid.  If  that  shonld  be  accepted  as  the  correct 
Tiew,  our  statute  is  not  obnoxious  to  such  a  limitation^  as  it  only 
givea  a  preference  to  ex-soldiers  and  sailors  upon  the  theory  o£ 
^equality  of  qualifications. 

Nor  is  there  any  novelty  in  our  legislation  on  the  subject, 
as  like  preferences  have  been  given  by  the  ^^  legislatures  of  a 
^reat  many  states  and  by  the  Congress  of  the  United  States,  and» 
exoept  where  the  acts  have  been  drawn  so  as  to  conflict  with 
expreea  conatitutional  provisions,  they  bave  been  generally  up- 
lieLd«     The  supreme  court  of  Massachusetts,  in  response  to  quea- 
tioiis  by  the  governor  and  council,  held  that  the  provisions  ol 
a  civil  service  statute  giving  to  vetei:an8  the  preference  for  ap- 
pointment to  offices  that  they  were  found  competent  to  fill,  were 
ooDstitutionaL    And  tiie  same  view  was  expi:e8sed  with  refer- 
ence to  a  provision  giving  a  preferenoe  in  public  employments. 
It  was  said:  '^e  doubt  whether  a  statute,  which  purports  to 
<x»nx>el  the  commonwealth  and  its  cities  and  towns  to  employ 
in  the  labor  service  persons  who  are  not  able  to  perform  the  la- 
bor, and  to  pay  them  wages  as  laborers,   could  be  held  to  be 
either  wholesome  or  reasonable.    But  if  the  section  means  that 
the  civil  service  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service  of  the  com- 
monwealth and  its  cities  and  towns  in  preference  to  all  other 
persons  except  women,  if  the  veterans  are  found  competent  to 
perform  the  labor,  we  think  the  enactment  is  within  the  con- 
stitutional power  of  the  general  oourt^':   In  re  Opinion,   166 
Has&  589,  596,  44  N.  E.  625,  34  L.  B.  A.  58.    See,  also,  In 
re  Opinion,  145  Mass.  587,  13  K.  E.   15;  Commonwealth   v. 
Plaisted,  148  Mass.  375,  12  Am.  Sb  Sep.  566,  19  N.  E.  224, 
S  L.  R  A.  142 ;  In  re  Sweeley,  33  N.  Y.  Supp.  369 ;  Matter  of 
Stutzbach  v.  Coler,  168  N.  Y.  416,  6  BT.  E.  697;  In  re  Wort- 
man,  2  N.  Y.  Supp.  324 ;  Matter  of  McGuire,   57  N.  Y.  Sup. 
Ot  203,  2  N.  Y.  Supp.  760;  State  v.  Miller,  66  Minn.  90,  68 
N.  W.  732;  Townsend  v.  Baughner,  55  N.  J.  L.  381,  26  Ati. 
808;  Throop  on  Public  Officers,  sees.  95-98;  6  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  93. 

State  of  Iowa  v.  Garbroski,  111  Iowa,  496,  82  Am.  St.  Bep. 
524,  82  N.  W.  ^''*  959,  56  L.  R.  A.  570,  is  cited  as  an  author- 
ity against  the  validity  of  a  preference  to  veterans.  That  was  a 
case  where  there  was  an  attempted  exemption  of  persons  who 
had  served  in  the  army  and  navy  from  the  payment  of  a  license 
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tax.    That  act,  which  affected  liabilitieB  and  imposed  burdens, 
gave  rise  to  a  very  different  question  than  the  one  presented 
here.    It  was  held  to  be  a  discrimination  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution,  and  a  denial 
of  the  equal  protection  of  the  laws.    Even  in  that  case  it  was 
remarked  that  '^possibly  a  veteran  soldier  or  sailor  would  be  pre- 
ferred, everything  else  being  equal,  for  civil  ofiSce,  because  of 
superior  fitness,  resulting  from  discipline  of  service  in  war;  for 
'it  is  distinctly  a  public  purpose  to  promote  patriotism,  and  to 
make  conspicuous  and  honorable  any  exhibition  of  courage,  ccm- 
stancy,  and  devotion  to  the  welfare  of  the  state/    But  the  work 
of  a  peddler  calls  for  no  qualities  such  as  a  soldier  or  sailor  ac- 
quires in  the  service."    State  v.  Shedroi,  76  Vt  277,  98  Am. 
St  Bep.  831,  54  Ati.  1081,  involved  the  same  question  and  was 
decided  in  the  same  way. 

OfiSce  holding  is  a  political  privQege,  and  the  matter  of  ap- 
pointment to  office  is  not  affected  by  the  fourteenth  amendment 
or  other  provision  of  the  federal  constitution,  and,  as  has  been 
said,  the  power  of  the  legislature  is  supreme  in  respect  to  ap- 
pointments, save  as  the  constitution  has  limited  it  Already 
statutes  have  been  enacted  which  limit  the  number  from  whom 
officers  may  be  chosen,  and  necessarily  put  others  who  might  de- 
sire these  offices  at  a  disadvantage.  There  are  boards  upon 
which  only  physicians  can  be  appointed;  others  to  which  only 
'dentists  are  eligible;  others  where  architects  or  skilled  me- 
chanics have  the  preference;  others  where  a  woman  is  arbitra- 
rily ""•  appointed;  and  still  others  where  political  opinions  en* 
ter  into  the  qualifications  of  members — ^that  is,  enactments  that 
members  of  boards  shall  be  taken  in  certain  proportions  from 
different  political  parties.  These  acts  are  generally  held  to  be 
within  the  legislative  power,  and  l^e  preferences  and  the  exdu- 
sions  so  made  to  be  reasonable  and  valid.  Where  the  limitation 
from  which  officers  shall  be  chosen  is  manifestiy  for  the  public 
good,  and  where  the  purposes  sought  and  the  ends  attained  in 
legislation  in  regard  to  the  qualifications  for  office  are  the  safety 
and  welfare  of  the  public,  it  cannot  be  said  that  the  rights  of 
any  others  are  unduly  affected  or  prejudiced. 

If  we  should  lay  aside  the  gratitude,  mentioned  in  the  first 
part  of  the  section  in  question,  for  those  who  sacrificed  and  suf- 
fered in  defense  of  the  nation,  there  are  reasonable  and  sub- 
stantial considerations  for  making  a  preference  in  favor  of  the 
veterans.  The  love  of  country  that  induced  them  to  fight  for  its 
existence  and  defend  its  institutions  is  some  assurance,  at  least,. 
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of  loyalty  and  fidelity  in  the  civil  service.  In  the  nature  of 
thingBy  the  discipline  of  the  army  and  navy  tended  to  promote 
promptness,  respect  for  authority  and  obedience  to  law,  courage 
io  meet  difficulties  and  overcome  selfish  and  sinister  infiuences^ 
steadiness  of  purpose,  perseverance,  and  devotion  to  duty. 
These  considerations  may  very  well  have  appealed  to  the  discre* 
tion  and  judgment  of  the  legislature  in  determining  who  could 
render  the  best  service  to  the  public,  and  we  see  no  reason  why 
fhcy  are  not  reasonable  and  sufficient.  In  the  civil  service  laws 
of  the  country,  conceded  to  be  beneficial  and  valid,  a  preferenco 
is  given  because  of  the  former  experience  in  the  public  service^ 
and  why  should  not  the  public  service  of  those  who  imperiled 
their  lives  in  the  defense  of  their  country  '^'^^  receive  like  recog- 
nition and  preference?  As  counsel  for  the  plaintiff  has  well 
said:  ^A  grateful  recognition  of  the  service,  sufferings  and  sac* 
rifices  of  persons  who  have  served  the  state  in  war  has  always 
been  recognized  by  all  nations  as  the  exercise  of  the  highest  public 
policy,  as  the  surest  guaranty  of  the  future  safety,  honor  and 
welfare  of  the  state.** 

In  Keim  v.  United  States,  177  U.  S.  290,  20  Sup.  Ct  Bep. 
574,  44  L.  ed.  774,  the  preference  law  enacted  by  Congress  was 
considered  and  interpreted,  but  its  constitutionality  seems  to 
have  been  conceded,  as  no  attack  was  made  upon  its  validity. 
Judge  Brewer,  in  deciding  it,  remarked  that,  **No  thoughtful 
person  questions  the  obligations  which  the  nation  is  under  to 
those  who  have  done  faithful  service  in  its  army  or  navy.*'  That 
such  service  afforded  reasonable  grounds  for  preference  in  pub- 
lic offices  and  employments  was  recognized  in  Brown  v.  Bussell, 
166  Mass.  14,  55  Am.  St  Bep.  867,  43  N.  B.  1005,  32  L.  B.  A. 
253,  where  it  was  remarked: 

^t  may  be  said  that,  other  qualifications  being  equal,  there 
are  reasons  to  believe  that  a  veteran  soldier  or  sailor  often  will 
make  a  better  civil  officer  than  a  person  who  never  has  been 
subjected  to  the  discipline  of  service  in  war,  and  it  is  distinctly 
a  public  purpose  to  promote  patriotism  and  to  make  conspicu- 
ous and  honorable  any  exhibition  of  courage,  constancy  and  de- 
votion to  the  welfare  of  the  state  shown  in  the  public  service. 
These  things  we  assume  the. legislature  may  take  into  account 
in  providing  for  appointments  to  office  where  the  qualifications 
are  not  prescribed  by  the  constitution.'' 

The  court,  in  Be  Opinion,  166  Mags.  689,  596,  44  N.  B. 
625,  34  L.  B.  A.  58,  in  speaking  of  the  belief  that  faithful 
service  in  and  honorable  discharge  from  the  War  of  the  Bebel- 
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lion  developed  Buch  qualifications  of  character  in  men  that  it 
was  to  the  "^^  interest  of  the  conunonwealth  to  appoint  them,  to 
office  in  preference  to  others^  said: 

''The  g^ieral  court  may  have  so  thought,  on  the  ground  ei&er 
that  such  a  person  would  be  likely  to  possess  courage,  constancj^ 
habits  of  obedience,  and  fidelity,  which  are  valuable  qualifica- 
tions for  any  public  office  or  employment,  or  that  the  recogni- 
tion of  the  services  of  veterans  in  Ihe  way  provided  for  by  the 
statute  would  promote  that  love  of  country  and  devotion  to 
the  welfare  of  the  state,  which  it  concerns  the  commonwealtii 
to  foster.  If  such  was  tiie  opinion  of  the  general  courts  we  can- 
not say  that  it  was  beyond  ite  constitutional  power  to  enact  this 
section.  Of  the  wisdom  of  such  legislation  we  are  not  made  the 
judges.^' 

Faithful  service  and  devotion  to  duty  in  the  past  have  al- 
ways been  regarded  as  g^>od  consideration  for  preference  or  pro- 
motion in  every  departinent  in  lif^  public  and  private,  and  it 
belonged  to  the  legislature  to  determine  what  qualifications  and 
experience  give  the  best  assurance  of  faithful,  honest  and  effi« 
cient  public  service.  The  case  is  quite  unlike  the  one  supposed, 
of  a  right  to  office  by  those  affiliated  with  a  particular  church 
or  a  particular  party,  or  because  of  some  private  achievement. 
The  preference  that  is  made  here  has  its  basis  on  services  to  the 
public  and  experience  and  fidelity  in  the  public  service,  and  we 
think  it  was  within  the  constitutional  power  of  the  legislature 
to  make  such  a  preference. 

It  is  conceded  that  the  plaintiff  possessed  every  qualification, 
and  was  entitled  to  reappointment  as  against  the  defendant,  who 
was  the  only  other  applicant  for  the  position.  The  mayor  and 
council  were,  therefore,  required  to  give  the  plaintiff  the  pref- 
erence, and  under  the  drcumstances  had  no  power  or  authority 
to  appoint  the  defendant  The  plaintiff,  being  in  the  office,  was 
entitled  to  continue  until  some  one  was  legally  appointed^ 
^^^  and,  therefor^  bad  a  right  to  bring  a  proceeding  in  quo 
warranto  to  obtain  the  possession  of  the  office. 

Judgment  will  therefore  be  given  in  favor  of  the  plaintiff. 

All  the  justices  concurring. 


The  DtcisUm  in  the  Prifidpal  Case  seems  opposed  to  Brown  ▼.  ]lii» 
sell,  166  Mass.  U,  55  Am.  St.  Bep.  357;  State  v.  Gabroski,  111  Iowa. 
406,  82  Am.  St.  Bep.  524;  State  v.  ShedroL  70  Yt.  277,  98  Am.  St 
Bep.  825. 
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EICHORN  T.  NEW  ORLEANS  AND  CARROLLTON  RAIL- 
ROAD,  LIGHT  AND  POWER  COMPANY. 

[112  La.  236,  36  South.  335.] 

BAILBOAD6— Negligence— Heagnre  of  Care.~If  a  railroad 
eompany,  in  the  management  of  its  bnsinese,  eanses  unusual  peril  to 
travelers,  it  must  meet  such  peril  with  unusual  precautions^  and  fail- 
ing  in  this  is  guilty  of  negligence,     (p.  442.) 

BAHaBOADS— Negligence— Dangerona  OrosidngB.— If  a  rail- 
road crossing  is  especiallj  dangerous  to  travelers,  on  account  of  its 
locality  or  mode  of  construction,  or  because  the  track  is  curved  or 
the  view  obstructed,  the  railroad  company  must  exercise  such  care 
and  take  such  precautions  as  the  dangerous  nature  of  the  crossing 
requires,  and  failing  in  this,  is  guilty  of  negligence,     (p.  442.) 

RAHSOADS— Negligence— Begnlattona  at  OrossingB.— In  the 
absence  of  regulations  imposed  by  statute  or  ordinance  seeking  to 
meet  existing  conditions  at  dangerous  railroad  crossings,  the  rail- 
road company  must  make  and  enforce  such  regulations  for  the  safety 
of  travelers,  and  failing  in  this  is  guilty  of  negligence,  and  must 
abide  the  consequences,     (p.  443.) 

KATTiROADB— Negligence  of  Trainmen— Dangerona  Crossings. 
If  trainmen  have  reason  to  believe  that  there  are  persons  in  exposed 
positions  on  the  railroad  track,  as  over  unguarded  crossings  in 
populous  districts  in  a  city,  or  where  the  public  are  wont  to  cross 
on  the  track  with  such  frequency  and  numbers  as  to  be  known  to 
those  in  charge  of  the  train,  they  will  be  held  to  a  knowledge  of  the 
probable  consequences  of  maintaining  great  speed  without  warning, 
so  as  to  impute  to  them  reckless  indifference  in  respect  thereto,  and 
render  the  railroad  company  liable  for  injuries  therefrom,  although 
there  was  negligence  on  the  part  of  the  injured,  and  no  fault  on 
the  part  of  the  trainmen  after  seeing  the  danger,     (p.  443.) 

BAIIAOAI>S— Negligenee — Traveler  on  Space  Between  Tracks. 

The  genend  public  is  not  called  upon  to  know  or  observe  at  a  glance 
that  the  space  between  parallel  railroad  tracks  in  a  city  is  not  wide 
enough  to  afford  protection  to  a  person  standing  on  such  space,  or 
to  know  the  length  and  width  of  the  cars  upon  the  tracks,  and  such 
person  has  a  right  to  assume  that  such  space  is  sufficient  and  that  it 

(«7) 


438  Ameeioan  State  Beports^  Vol.  104.     [Louisiana, 

IB  not  likely  that  two  moving  ears  will  pass  each  other  while  he  is 
in  that  position,  but  that  one  of  them  will  atop  before  reaching  himu 
(p.  446.) 

Dart  &  Eeman,  for  the  appellant 

O.  J.  Untereiner  and  B.  B.  Forman,  for  the  appellee. 

^«»  NICHOLLS,  C.  J.  The  plaintiff,  as  widow  of  Lndwig 
Eichom,  seeks  in  this  action  to  recover  from  the  defendant  the 
eum  of  fifty  thousand  dollars,  with  legal  interest,  because,  as 
«he  alleged,  through  its  negligence,  unskillfulness,  and  want  of 
care  in  laying  its  tracks  on  Baronne  near  Canal  street,  and 
operating  its  cars  at  said  place  on  the  29th  of  January,  1902^ 
it  killed  her  husband,  who  was  lawfully  upon  the  public  streets 
at  that  place,  and  without  fault  or  negligence  on  his  part. 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the 
place  for  much  narrower  cars,  and,  since  the  tracks  were  laid^ 
the  said  company  had  bought  and  operated,  and  did  on  the  29th 
of  January,  1902,  operate  at  that  place,  cars  much  too  wide  for 
the  space  between  tiie  tracks — a  fact  unknown  to  Ludwig  Eic- 
horn,  and  not  noticeable  by  an  ordinary  observer,  but  which> 
in  the  interest  of  the  public  safety,  and  with  its  engineers  and 
instruments  of  precision,  operating  electric  cars  through  the 
populous  streets  of  this  city,  it  was  bound  to  know  and  guard 
against,  and  a  reasonable  care  for  the  lives  of  the  people  re- 
quired it,  when  it  adopted  the  wider  cars,  and  made  it  the 
duty  of  the  company,  to  increase  the  space  between  the  tracks. 

2.  It  was  negligent  in  the  selection  and  employment  of  youths, 
too  youthful  and  inexperienced,  and  careless  motoneers  in  the 
operation  of  its  cars,  which  caused  the  death  of  Ludwig  Eichom. 

3.  On  the  day  in  question  he  was  crossing  Baronne  street  at 
the  usual  place,  near  Canal  street,  and  his  way  was  stopped  by 
a  car  standing  across  the  passage,  and  while  he  was  standing  in 
what  appeared  to  be  a  perfectly  *^  safe  place,  waiting  for  the 
car  which  obstructed  his  passage  to  go  forward,  another  car  of 
eaid  defendant  company,  coming  in  the  opposite  direction,  care- 
lessly and  negligently,  and  without  warning  of  its  approach,  and 
when  the  motoneer  ought  to  have  waited  until  the  other  car 
had  passed,  came  on,  and  rolled  and  crushed  the  said  Ludwig 
Eichorn  between  the  said  two  cars,  when  he  was  not  then  on  the 
track  of  either,  but  between  the  two,  where  he  had  a  right  to  be, 
and  to  suppose  he  was  perfectly  safe. 

The  motoneer  ought  to  have  been  warned  by  the  oflBoers  of 
the  danger  of  rolling  a  car  at  that  place  alongside  of  one  on  the 
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separate  parallel  track,  which  had  not  been  done,  or,  if  done, 
4e  negligently  disregarded  the  safety  of  Lndwig  Eichom.  The 
Mid  company  could  have  prevented  the  injury,  and  did  not  do 
«o.  Ludwig  Eichom  was  so  crushed  by  the  said  two  cars  that 
he  suffered  great  pain  in  body  and  mind  for  two  days,  and  then 
died.  Five  thousand  dollars  is  claimed  for  his  own  suffer- 
ings, and  forty-five  thousand  dollars  for  petitioner's  loss  of  his 
comfort  and  support  He  was,  previous  to  his  negligent  kill- 
ing by  defendant,  in  good  health,  and  had  a  life  expectancy  of 
forty  years,  and  his  earnings  were  about  three  thousand  dollars 
a  year.  In  view  of  tlie  premises,  petitioner  prayed  that  the 
said  New  Orleans  and  Carrollton  Railroad,  Light  and  Power 
Company  be  cited  to  appear  and  answer,  and  be  condemned  to 
pay  petitioner  fifty  thousand  dollars  damages,  with  five  per 
cent  interest  from  judicial  demand,  and  for  costs,  general  re- 
lief, and  trial  by  a  jury. 

Befendant  excepted  that  plaintiff's  petition  was  vague,  gen- 
eral, and  indefinite,  luid  disclosed  no  just  and  legal  cause  of 
action,    and    the   suit   should  be    dismissed.    The    exceptions 
were  overruled.    The  defendant  then  answered,  pleading  first 
the  general  issue.    It  denied  that  it  was  in  any  way  liable  for 
the  injuries  alleged  to  have  been  received  by  the  husband  of 
plaintiff,  and  averred  that,  if  plaintiff's  said  husband  **^  was 
injured  as  claimed   in  the   petition,  it  was   not   through   the 
fault  and  negligence  of  respondent,  or  any  of  its  agents,  ser- 
vants, or  employfe,  but,  on  the  contrary,  was  entirely  through 
the  fanlt,  negligence,  and  gross  want  of  care  of  the  plaintiff's 
said  husband;  but,  in  the  event  it  should  be  shown  there  was 
a  question  of  negligence,  respondent  pleaded  that  the  said  hus- 
band was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental  petition 
in  which  she  alleged  that  she  had  been  informed  and  believed, 
and  so  averred^  that  since  the  filing  of  her  suit,  the  New  Orleans 
Railways  Company,  a  corporation  doing  business  in  this  city, 
had  acquired  all  tiie  property  of  the  New  Orleans  and  Carroll- 
ton  Bailroad,  Light  and  Power  Company,  and  had  assumed  all 
of  its  liabilities,  among  which  was  petitioner's  right  to  dam- 
ages. That  she  reiterated  and  reafiirmed  all  the  allegations  of 
her  original  petition  herein  filed.  She  prayed  that  the  New 
Orleans  Railways  Company  be  cited ;  that  petitioner  have  judg- 
ment against  it  in  solido  with  the  New  Orleans  and  Carrollton 
Railroad,  Light  and  Power  Company,  with  five  per  cent  inter- 
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duties  of  the  office,  and  equally  eligible  for  appointment,  un- 
less Goodrich  has  a  right  to  be  preferred  because  of  services 
and  honorable  discharge  from  the  army  of  the  War  of  the  Be- 
bellion.  Goodrich  was  a  soldier  in  that  war  and  received  an 
honorable  discharge,  while  Mitchell  never  served  in  the  army 
or  navy  at  any  time.  With  a  knowledge  of  these  facts,  fbe 
mayor  and  coimcil  appointed  Mitchell  to  this  office,  but  tiie 
refusal  to  appoint  Goodrich  was  not  because  he  was  lacking 
in  qualifications,  fitness,  or  eligibility,  nor  because  Mitchell  pos- 
sessed any  superior  qualifications  for  the  office.  After  Mit- 
chell was  appointed  and  had  qualified,  he  demanded  the  posses- 
sion of  the  office,  and,  when  Goodrich  declined  to  surrender  it, 
Mitchell  took  forcible  possession  and  ousted  Goodrich,  there- 
from. 

^•^  It  is  conceded  that  the  result  of  this  proceeding  and  the 
right  to  the  office  in  this  contest  depend  upon  the  constita- 
tionality  of  an  act  spoken  of  as  the  '^veterans'  preference  law/^ 
It  provides: 

'^That  section  1  of  chapter  160  of  the  Laws  of  1886  be  and 
is  hereby  amended  so  as  to  read  as  follows:  In  grateful  recog- 
nition of  the  service,  sacrifices  and  sufferings  of  persons  who 
served  in  the  army  and  navy  of  the  United  States  in  the  War 
of  the  Bebellion  and  have  been  honorably  discharged  therefrom, 
they  shall  be  preferred  for  appointment  and  employed  to  posi- 
tions in  every  public  deparbnent  and  upon  all  public  works 
of  the  state  of  Kansas,  and  of  the  cities  and  towns  of  this  state, 
over  other  persons  of  equal  qualifications,  and  the  person  thus 
preferred  shall  not  be  disqualified  from  holding  any  position  in 
said  service  on  account  of  his  age  or  by  reason  of  any  physical 
disability,  provided  such  age  or  disability  does  not  render  him 
incompetent  to  perform  the  duties  of  the  position  applied  for; 
and  when  any  such  ex-soldier  or  sailor  shall  apply  for  appoint- 
ment to  any  such  position,  place  or  employment,  the  officer, 
board  or  person  whose  duty  it  is  or  may  be  to  appoint  a  per- 
son to  fill  such  place  shall,  before  appointing  anyone  to  such 
position,  make  an  investigation  as  to  the  qualifications  of  said 
ex-soldier  or  sailor  for  such  employment,  and  if  he  is  a  man  of 
good  reputation,  and  can  perform  the  duties  of  said  position 
so  applied  for  by  him,  said  officer,  board  or  person  shall  appoint 
said  ex-soldier  or  sailor  to  such  position,  place  or  employment**: 
Laws  1901,  c  186,  sec.  1 ;  Gen.  Stats.  1901,  sec.  6509. 

r\*\.^  "OTOvisions  are  that  a  like  preference  shall  be  given  if 
nccessaiy  to  reduce  the  force  in  any  of  the  depart- 
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ments,  cities  or  towns  of  the  state,  and  penalties  are  also  de- 
clsred  against  those  who  willfully  refuse  or  neglect  to  obey  the 
proTisions  of  the  act 

The  fundamental  infirmity  in  the  act  is  not  specifically 
pointed  out.  It  is  said  to  be  unequal  and  arbitrary  ^*®  in  ite 
operations;  that  the  preference  given  to  veterans  necessarily  re- 
stricts the  privileges  of  others,  and  that  it  is  given  as  reward 
for  past  services,  without  regard  to  the  public  service  or  the 
general  welfare  of  the  people.  It  is  not  contended  that  the  act 
conflicts  with  any  express  provision  of  the  state  or  federal  con- 
stitutions, but,  rather,  that  it  is  contrary  to  the  implications  and 
spirit  of  our  constitution. 

The  general  doctrine  is  that,  in  the  absence  of  constitutional 
limitations,  the  legislature  may   prescribe  how  and  by   whom 
offices  shall  be  filled.    There  is  no  contract  right  or  property 
intoest  in  an  ofBoe,  and  hence  some  of  the  constitutional  prin- 
dplea  invoked  have  no  application.    An  ofiQce  is  a  public  agency, 
•ad  an  o£5cer  is  a  mere  agent  of  the  public,  entitled  to  exercise 
the  functions  and  perform  the  duties  of  the  oflSce  for  the  pub- 
lic benefit  and  not  for  his  own.    The  main  consideration  in  the 
fidection  of  o£5cers  and  agents  is  the  public  welfare,  and  the 
state,  like  any  other  principal,  may  select  its  agents;  may  de- 
^^nnine  for  iteelf  who  can  best  accomplish  its  purpose  and  whose 
appointment  will  best  subserve  the  public  good.    When  the  con- 
stitution prescribes  a  method  or  imposes  a  limitation,  the  legis- 
lature is  to  that  extent  guided  and  controlled  in  choosing  its 
officers;  but  no  provision  has  been  called  to  our  attention  which 
prohibits  the  giving  of  a  preference  to  veterans  of  the  Civil  War. 
Constitutional  limitations  are  prescribed  with  respect  to  eligibil- 
rty  and  ihe  holding  of  office,  and  among  them  is  the  provision 
^t  a  member  of   Congress,  or  oflBcer  of  the  state   or  of  the 
United  States,  cannot  hold  the  oflBce  of  governor :  Const.,  art  1, 
*^  10.    Neither  is  a  United  States  oflBcer  eligible  to  a  seat  in 
^^  legislature :  Const,  art  3.  sec.  6.    Justices  of  the  supreme 
court  and  judges  of  the  district  court  cannot  ^^  hold  any  other 
<^  during  the  terms  for  which  they  are  elected :  Const,  art 
3)  sec  13,    Persons  who  are  under  guardianship,  have  been  con- 
^cted  of  a  felony,  have  defrauded  the  government,  have  given 
^  received  a  bribe  or  offered  to  do  so,  have  voluntarily  borne 
•^8  against  the  government,   vrith   some   exceptions,    cannot 
nold  office.    Anyone  who  gives  or  accepts  a  challenge  to  fight  a 
iiid,  or  who  carries  a  challenge  to  another,  or  who  goes  out  of 
^  rtate  to  fight  a  duel,  is  ineligible  for  oflSce,  and  everyone 
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who  has  given  or  offered  a  bribe  to  secure  his  own  electian  is 
•disqualified  from  holding  office  during  the  term  for  which  he  has 
been  elected:  Const.,  art.  5^  sees.  2^  5,  6.  In  the  main,  ifaeae 
•are  the  provisions  affecting  the  holding  of  o£Sce,  and  aside 
from  these  restrictions  the  whole  matter  ia  committed  to  the 
legislature  by  section  1  of  article  15^  wherein  it  is  provided  that: 
'''All  officers  whose  election  or  appointment  is  not  otherwise  pro- 
Tided  for  shall  be  chosen  or  appointed  as  may  be  prescribed  by 
Jaw/' 

It  is  conceded  that  the  matter  of  holding  office  is  a  political 
privilege,  but  it  is  argued  that  it  becomes  a  special  privil^e 
when  a  class  of  citizens  are  given  a  preference  over  all  others. 
Our  constitution  differs  materially  from  those  of  many  of  the 
states  with  respect  to  the  granting  of  privileges.  The  only 
provision  we  have  touching  the  subject  is  found  in  sectiiMi  2  of 
ihe  Bill  of  Bights,  which  is :  ''All  political  power  is  inherent  in 
the  people,  and  all  free  governments  are  founded  on  their  an- 
ihoriiy,  and  are  instituted  for  their  equal  protection  and  bene- 
iit  No  special  privileges  or  immunities  shall  ever  be  granted 
by  the  same  body ;  and  this  power  shall  be  exercised  by  no  other 
tribunal  or  agency.'* 

'^'^^  In  most  of  the  states  the  granting  of  special  privileges  or 
immimities  is  expressly  prohibited;  but,  as  will  be  observed,  ours 
seemingly  contemplates  that  such  privileges  may  be  granted^  as 
it  provides  that  none  shall  be  granted  that  may  not  be  altered, 
revoked,  or  repealed.  The  legislature  may,  then,  exercise  its 
judgment  and  discretion  in  the  selection  of  officers,  unhampered 
by  restrictions,  unless  some  are  to  be  implied  from  those  ex- 
pressed or  from  the  theory  of  our  government.  As  an  office  is 
4i  public  trust,  to  be  held  and  exercised  for  the  public  benefit, 
it  is  always  implied,  perhaps,  that  officers  shall  be  chosen  with 
■a  view  to  carrying  out  that  purpose.  So  it  is  said  that  a  law 
permitting  the  selection  of  persons  unfit  for  the  office  and  un- 
able to  perform  its  duties  is  defective.  In  Brown  v.  Bussell, 
166  Mass.  14,  55  Am.  Si  Bep.  357,  43  N.  E.  1005,  32  L.  B.  A. 
"253,  it  was,  in  effect,  held  that,  in  the  absence  of  constitutional 
restrictions,  the  legislature  had  power  to  select  officers  at  will, 
<or  to  confer  power  of  appointment  on  boards  or  officers;  but 
that  the  appointment  of  a  person  or  a  class  in  preference  to  all 
•others,  without  inquiry  or  determination  whether  the  person  i^ 
pointed  is  actually  qualified  to  perform  the  duties  of  the  office. 
Is  inconsistent  with  the  nature  of  our  government.  It  was, 
^>i<>Tefore,  held  that  a  statute,  making  the  appointment  of  vet- 
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fnoB  oampulsoiy,  when  the  appointing  power  should  think  the 
applicants  not  qualified  to  perfonn  the  duties  of  the  office 
fought^  was  invalid.  If  that  should  be  accepted  as  the  correct 
view,  our  statute  is  not  obnoxious  to  such  a  limitation^  as  it  only 
gives  a  preference  to  ex-soldiers  and  sailors  upon  the  theory  of 
equality  of  qualifications. 

Nor  is  there  any  novelty  in  our  legislation  on  the  subject, 
as  like  preferences  have  been  given  bjr  the  ^^^  legislatures  of  a 
great  many  states  and  by  the  Congress  of  the  TTnited  States,  and^ 
ezioept  where  the  acts  have  been  drawn  so  as  to  conflict  with 
express  constitutional  provisions,  they  have  been  generally  up- 
held.   The  supreme  court  of  Massachusetts,  in  response  to  qijies- 
tiais  by  the  governor  and  council,  held  that  the  p]:ovifiions  oC 
a  dvil  service  statute  giving  to  vetei:ans  the  pref ereuice  for  ^p- 
poiotment  to  offices  that  they  were  found  competent  to  fill,  were 
coDstitutionaL    And  the  same  view  was  expressed  with  refer- 
€Dos  to  a  provision  giving  a  preference  in  public  employments. 
It  was  said:  '^e  doubt  whether  a  statute,  which  purports  to 
compel  the  commonwealth  and  its  cities  and  towns  to  employ 
in  the  labor  service  persons  who  are  not  able  to  perform  the  la- 
bor, and  to  pay  them  wages  as  laborers,  could  be  held  to  be 
either  wholesome  or  reasonable.    But  if  the  section  means  that 
the  civil  service  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service  of  the  com- 
monwealth  and  its  cities  and  towns  in  preference  to  all  olher 
persons  except  women,  if  the  veterans  are  found  competent  to 
perform  the  labor,  we  think  the  enactment  is  within  the  con- 
stitutional power  of  the  general  court":   In  re   Opinion,   166 
HassL  589,  596,  44  N.  E.  625,  34  L.  B.  A.  58.    See,  also.  In 
n  Opinion,  145  Mass.  687,  13  N.  E.   15;  Commonwealth   v. 
Plaisted,  148  Mass.  375,  12  Am.  St  Sep.  566,  19  N.  E.  224, 
2  L  K.  A.  142;  In  re  Sweeley,  33  N.  Y.  Supp.  369;  Matter  of 
Stutzbach  v.  Coler,  168  N.  Y.  416,  6  K.  E.  697;  In  re  Wort- 
nan,  2  N.  Y.  Supp.  324;  Matter  of  McGuire,   67  N.  Y.  Sup. 
Ct  203,  2  N.  Y.  Supp.  760;  State  v.  Miller,  66  Minn.  90,  68 
H.  W.  732 ;  Townsend  v.  Baughner,  55  N.  J.  L.  381,  26  Atl. 
^08;  Throop  on  Public  Officers,  sees.  95-98;  6  Am.  &  Eng. 
&cy.  of  Law,  2d  ed.,  93. 

State  of  Iowa  ▼.  Qarbroski,  111  Iowa,  496,  82  Am.  St.  Rep. 
5W,  82  N.  W.  ^^  959,  56  L.  B.  A.  570,  is  cited  as  an  author- 
^  against  the  validity  of  a  preference  to  veterans.  That  was  a 
case  where  there  was  an  attempted  exemption  of  persons  who 
^  served  in  the  army  and  navy  from  the  payment  of  a  licenF 
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tax.  That  set,  which  affected  liabilities  and  imposed  bnrd^is^ 
gave  rise  to  a  very  different  question  than  the  one  presented 
here.  It  was  held  to  be  a  discrimination  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution^  and  a  denial 
of  the  equal  protection  of  the  laws.  Even  in  that  ease  it  was 
remarked  that  ^'possibly  a  veteran  soldier  or  sailor  would  be  pre- 
ferred, everything  else  being  equal,  for  civil  office  because  of 
superior  fitness,  resulting  from  discipline  of  service  in  war;^  for 
^it  is  distinctiy  a  public  purpose  to  promote  patriotism,  and  to 
make  conspicuous  and  honorable  any  exhibition  of  eourage,  con- 
stancy, and  devotion  to  the  welfare  of  the  state.'  But  the  work 
of  a  peddler  calls  for  no  qualities  such  as  a  soldier  or  sailor  ac^ 
quires  in  the  service.'*  State  v.  Shedroi,  75  Vt  277,  98  Am. 
St  Bep.  831,  54  AtL  1081,  involved  the  same  question  and  waa 
decided  in  the  same  way. 

Office  holding  is  a  political  privilege,  and  the  matter  of  ap- 
pointment to  office  is  not  affected  by  the  fourteenth  amendment 
or  other  provision  of  the  federal  constitution,  and,  as  has  been 
said,  the  power  of  the  legislature  is  supreme  in  respect  to  ap- 
pointments, save  as  the  constitution  has  limited  it  Alreadj 
statutes  have  been  enacted  which  limit  the  number  from  whom 
officers  may  be  chosen,  and  necessarily  put  others  who  might  de- 
sire these  offices  at  a  disadvantage.  There  are  boards  upon 
which  only  physicians  can  be  appointed;  others  to  which  only 
'dentists  are  eligible;  others  where  architects  or  skilled  me- 
chanics have  the  preference;  others  where  a  woman  is  arbitra- 
rily ^^  appointed;  and  still  others  where  political  opinions  en- 
ter  into  the  qualifications  of  members — ^that  is,  enactments  thai 
members  of  boards  shall  be  taken  in  certain  proportions  from 
^different  political  parties.  These  acts  are  generally  held  to  be 
within  the  legislative  power,  and  IJie  preferences  and  the  exclu- 
sions so  made  to  be  reasonable  and  valid.  Where  the  limitation 
from  which  officers  shall  be  chosen  is  manifestiy  for  the  public- 
good,  and  where  the  purposes  sought  and  the  ends  attained  in 
legislation  in  regard  to  the  qualifications  for  office  are  the  safety 
and  welfare  of  the  public,  it  cannot  be  said  that  the  rights  of 
any  others  are  unduly  affected  or  prejudiced. 

If  we  should  lay  aside  the  gratitude,  mentioned  in  the  first 
part  of  the  section  in  question,  for  those  who  sacrificed  and  suf- 
fered in  defense  of  the  nation,  there  are  reasonable  and  sub* 
considerations  for  making  a  preference  in  favor  of  the 
Ibe  love  of  country  that  induced  them  to  fight  for  its 
ibfend  its  institutions  is  some  assurance,  at  least,. 
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of  loyalty  and  fidelity  in  the  civil  service.  In  the  nature  of 
thiogB,  the  discipline  of  the  army  and  navy  tended  to  promote 
promptness^  respect  for  authority  and  obedience  to  law,  courage 
to  meet  difficulties  and  overcome  selfish  and  sinister  influences^ 
steadiness  of  purpose,  perseverance,  and  devotion  to  duty. 
These  considerations  may  very  well  have  appealed  to  the  discre- 
tion and  judgment  of  the  legislature  in  determining  who  could 
lender  the  best  service  to  the  public,  and  we  see  no  reason  why 
they  are  not  reasonable  and  sufficient.  In  the  civil  service  laws 
of  the  country,  conceded  to  be  beneficial  and  valid,  a  preference 
is  given  because  of  fhe  former  experience  in  the  public  service, 
and  why  should  not  the  public  service  of  those  who  imperiled 
their  lives  in  the  defense  of  tlieir  country  ^*  receive  like  recog- 
nition and  preference?  As  coxmsel  for  the  plaintiff  has  well 
ttid:  ^'A  grateful  recognition  of  the  service,  sufferings  and  sac- 
rifices of  persons  who  have  served  the  state  in  war  has  always 
been  recognized  by  all  nations  as  the  exercise  of  the  highest  public 
policy,  as  the  surest  guaranty  of  the  future  safety,  honor  and 
welfare  of  the  state.** 

In  Keun  v.  United  States,  177  U.  S.  290,  20  Sup.  Ct  Eep. 
674, 44  L.  ed.  774,  the  preference  law  enacted  by  Congress  was 
considered  and  interpreted,  but  its  constitutionality  seems  to 
have  been  conceded,  as  no  attack  was  made  upon  its  validity. 
Judge  Brewer,  in  deciding  it,  remarked  that,  "No  thoughtful 
person  questions  the  obligations  which  the  nation  is  under  to 
those  who  have  done  faithful  service  in  its  army  or  navy."  That 
Buch  service  afforded  reasonable  grounds  for  preference  in  pub- 
lic offices  and  employments  was  recognized  in  Brown  ▼.  Kussell, 
166  Mass.  14,  65  Am.  Si  Bep.  367,  48  N.  B.  1006,  32  L.  B.  A. 
253,  where  it  was  remarked : 

'^t  may  be  said  that,  other  qualifications  being  equal,  there 
are  reasons  to  believe  that  a  veteran  soldier  or  sailor  often  will 
iMke  a  better  civil  officer  than  a  person  who  never  has  been 
nbjected  to  the  discipline  of  service  in  war,  and  it  is  distinctiy 
»  public  purpose  to  promote  patriotism  and  to  make  conspicu- 
ana  and  honorable  any  exhibition  of  courage,  constancy  and  de- 
'voUon  to  the  welfare  of  the  state  shown  in  the  public  service. 
These  thmgs  we  assume  the.  legislature  may  take  into  account 
itt  providing  for  appointments  to  office  where  the  qualifications 
•re  not  prescribed  by  the  constitution.*' 

The  court,  in  Be  Opinion,  166  Mass.  689,  596,  44  N.  B. 
625,  34  L.  B.  A.  58,  in  speaking  of  the  belief  that  faithful 
wrrice  in  and  honorable  discharge  from  the  War  of  the  Rcb^ 


436  Akebican  State  Bepoets,  Vol.  104.       [Kansas. 

lion  developed  euch  qualifications  of  charact^  in  men  Uiat  it 
was  to  the  ^'^  interest  of  the  commonwealth  to  appoint  tfaem  to 
office  in  preference  to  others,  said: 

^'The  general  court  may  have  so  thought,  on  the  gronnd  eitiier 
that  such  a  person  would  be  likely  to  possess  courage,  conBtancy, 
habits  of  obedience,  and  fidelity,  which  are  valuable  qualifica- 
tions for  any  public  office  or  employment,  or  that  the  recogni- 
tion of  the  services  of  veterans  in  the  way  provided  for  by  the 
statute  would  promote  that  love  of  country  and  devotion  to 
the  welfare  of  the  state,  which  it  concerns  the  commonwealth 
to  foster.  If  such  was  the  opinion  of  the  general  courts  we  can- 
not say  that  it  was  beyond  ito  constitutional  power  to  enact  this 
section.  Of  the  wisdom  of  such  legislation  we  are  not  made  the 
judges.'' 

Faithful  service  and  devotion  to  dui^  in  the  past  liave  al- 
ways been  regarded  as  good  consideration  for  preference  or  pro- 
motion in  every  deparfanent  in  Uf^  public  and  private,  and  it 
belonged  to  the  legislature  to  determine  what  qualifiications  and 
experience  give  the  best  assurance  of  faithful,  honest  and  effi- 
cient public  service.  Thd  case  is  quite  unlike  the  one  supposed, 
of  a  right  to  office  by  those  affiliated  with  a  particular  churdi 
or  a  particular  party,  or  because  of  some  private  achievement 
The  preference  that  is  made  here  has  its  basis  on  services  to  the 
public  and  experience  and  fidelity  in  the  public  service,  and  we 
think  it  was  withiu  the  constitutional  power  of  the  legislature 
to  make  such  a  preference. 

It  is  conceded  that  the  plaintiff  possessed  every  qualification, 
and  was  entitled  to  reappointment  as  against  the  defendant,  who 
was  the  only  other  applicant  for  the  position.  The  mayor  and 
council  were,  therefore,  required  to  give  the  plaintiff  the  pref- 
erence, and  under  the  circumstances  had  no  power  or  authority 
to  appoint  the  defendant  The  {daintiff,  being  in  the  office,  was 
entitled  to  continue  until  some  one  was  legally  appointed, 
'^'^^  and,  therefore,  bad  a  right  to  bring  a  proceeding  in  quo 
warranto  to  obtain  the  possession  of  the  office. 

Judgment  will  therefore  be  given  in  favor  ol  the  plainti£ 

All  the  justices  concurring. 

The  DeeMm  In  the  Principal  Cose  seems  opposed  to  Brown  t  Bof 
■ell,  166  Mass.  14,  55  Am.  St.  Rep.  357;  State  v.  Gabroski,  111  low. 
m,  S2  Am.  St.  Eep.  524;  State  v.  Shedroi,  7ff  Vt.  277,  08  Am.  St 
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JBICHOBN  ▼.  NEW  ORLEANS  AND  CARBOLLTON  BAIL- 
BOAD,  LIGHT  AND  POWER  COMPANY. 

[112  La.  236,  86  South.  335.] 

BAHAOADB— Negligence-- Measnre  of  Oare.— If  a  railroad 
eompaiiyy  in  the  raanagement  of  its  bnsineBS,  eansee  vnusTial  peril  to 
travelers,  it  must  meet  such  peril  with  tmueual  preeautionB,  and  fail- 
ing in  this  is  guilty  of  negligence,     (p.  442.) 

HATTiTlOADS—yei^gence— Pangeroiis  Crossiiigs.— If  a  rail- 
road crossing  is  espeeially  dangerous  to  travelers,  on  account  of  its 
locality  or  mode  of  eonstruetion,  or  because  the  track  is  curved  or 
the  view  obstructed,  the  railroad  company  must  exercise  such  care 
and  take  such  precautions  as  the  dangerous  nature  of  the  crossing 
requires,  and  failing  in  this,  is  guilty  of  negligence,     (p.  442.) 

RAHiBOADS— Kegllgenea— Begidatioiis  at  Oro8sing8.*-lB  the 
absence  of  regulations  imposed  by  statute  or  ordinance  seeking  to 
meet  existing  conditions  at  dangerous  railroad  crossings,  the  rail- 
road company  must  make  and  enforce  such  regulations  for  the  safety 
of  travelers,  and  failing  in  this  is  guilty  of  negligence,  and  must 
abide  the  consequences,     (p.  443.) 

BAHJtOADS— Negligence  of  Trainmen— Bangerona  CrossingB. 
If  trainmen  have  reason  to  believe  that  there  are  persons  in  exposed 
positions  on  the  railroad  track,  as  over  unguarded  crossings  in 
populous  districts  in  a  city,  or  where  the  publie  are  wont  to  cross 
on  the  track  with  such  frequency  and  numbers  as  to  be  known  to 
those  in  ^large  of  the  train,  they  will  be  held  to  a  knowledge  of  the 
probable  consequences  of  maintaining  great  speed  without  warning. 
so  as  to  impute  to  them  reckless  indifference  in  respect  thereto,  and 
render  the  railroad  company  liable  for  injuries  therefrom,  although 
there  was  negligence  on  the  part  of  the  injured,  and  no  fault  on 
the  part  ot  the  trainmen  after  seeing  the  danger,     (p.  443.) 

BAHJBOADS— Negligence — Traveler  on  Space  Between  Trackfl. 
The  general  public  is  not  cidled  upon  to  know  or  observe  at  a  glance 
that  the  space  between  parallel  railroad  tracks  in  a  city  is  not  wide 
eaough  to  afford  protection  to  a  person  standing  on  sueh  space,  or 
to  know  the  length  and  width  of  the  cars  upon  the  tracks,  and  suc^ 
senoB  has  a  right  to  assume  that  such  space  is  sufficient  and  that  i 
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M  BoC  likdy  tkat  two  moTing  ears  will  vtum  eaeb  other  while  he  ii 
ia  thmt  pontioa,  hot  that  oee  of  them  will  stop  before  reaehin^  hinu 
(pu  446.) 

Dart  ft  KftTTian,  for  {he  appellant 

C  J.  Untereiser  and  B.  B.  Fonnan,  for  the  appellee. 

^»  NICHOLLS,  C.  J.  The  plaintiff,  as  widow  of  Lndwig 
Eichom,  seeks  in  this  action  to  recover  from  the  defendant  the 
sum  of  fifty  thousand  dollars,  with  legal  interest,  because,  as 
ahe  alleged,  through  its  n^ligence,  unskillfulness,  and  want  of 
care  in  laying  its  tracks  on  Baronne  near  Canal  street,  and 
operating  its  cars  at  said  place  on  the  29th  of  January,  1902, 
it  killed  her  husband,  who  was  lawfully  upon  the  public  streets 
at  that  place,  and  without  fault  or  n^ligence  on  his  part. 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the 
place  for  much  narrower  cars,  and,  since  the  tracks  were  laid, 
the  said  company  had  bought  and  operated,  and  did  on  the  29th 
of  January,  1902,  operate  at  that  place,  cars  much  too  wide  for 
the  space  between  the  tracks — a  fact  unknown  to  Ludwig  !Eic- 
horn,  and  not  noticeable  by  an  ordinary  observer,  but  which, 
in  the  interest  of  the  public  safety,  and  with  its  engineers  and 
instruments  of  precision,  operating  electric  cars  through  the 
populous  streets  of  this  city,  it  was  bound  to  know  and  guard 
against,  and  a  reasonable  care  for  the  lives  of  the  people  re- 
quired it,  when  it  adopted  the  wider  cars,  and  made  it  the 
duty  of  the  company,  to  increase  the  space  between  the  tracks. 

2.  It  was  negligent  in  the  selection  and  employment  of  youths, 
too  youthful  and  inexperienced,  and  careless  motoneers  in  the 
operation  of  its  cars,  which  caused  the  death  of  Ludwig  Eichom. 

3.  On  the  day  in  question  he  was  crossing  Baronne  street  at 
the  usual  place,  near  Canal  street,  and  his  way  was  stopped  by 
a  car  standing  across  the  passage,  and  while  he  was  standing  in 
what  appeared  to  be  a  perfectly  "*  safe  place,  waiting  for  the 
car  which  obstructed  his  passage  to  go  forward,  another  car  of 
said  defendant  company,  coming  in  the  opposite  direction,  care- 
lessly and  negligently,  and  without  warning  of  its  approach,  and 
when  the  motoneer  ought  to  have  waited  until  the  other  car 
had  passed,  came  on,  and  rolled  and  crushed  the  said  Ludwig 
Eichom  between  the  said  two  cars,  when  he  was  not  then  on  tiie 
track  of  either,  but  between  the  two,  where  he  had  a  right  to  b^ 
and  to  suppose  he  was  perfectly  safe. 

The  motoneer  ought  to  have  been  warned  by  the  officers  of 
the  danger  of  rolling  a  car  at  that  place  alongside  of  one  on  tha 
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tepunite  parallel  track,  which  had  not  been  done,  or,  if  done, 
he  n^Iigently  disregarded  the  safety  of  Lndwig  Eichom.  The 
isaid  company  conld  have  prevented  the  injury,  and  did  not  do 
00.  Lndwig  Eichom  was  so  crushed  by  the  said  two  cars  thai 
he  suffered  great  pain  in  body  and  mind  for  two  days,  and  then 
died.  Five  thousand  dollars  is  claimed  for  his  own  suffer- 
ings, and  forty-five  thousand  dollars  for  petitioner's  loss  of  his 
comfort  and  support  He  was,  previous  to  his  negligent  kill- 
ing by  defendant,  in  good  health,  and  had  a  life  expectancy  of 
forty  years,  and  his  earnings  were  about  three  thousand  dollars 
a  year.  In  view  of  the  premises,  petitioner  prayed  that  the 
said  New  Orleans  and  CarroUton  Bailroad,  Light  and  Power 
Company  be  cited  to  appear  and  answer,  and  be  condemned  to 
pay  petitioner  fifty  thousand  dollars  damages,  with  five  per 
cent  interest  from  judicial  demand,  and  for  costs,  general  re- 
lief, and  trial  by  a  jury. 

Defendant  excepted  that  plaintiff's  petition  was  vague,  gen- 
eral, and  indefinite,  and  disclosed  no  just  and  legal  cause  of 
action,  and  the  suit  should  be  dismissed.  The  exceptions 
were  overruled.  The  defendant  then  answered,  pleading  first 
the  general  issue.  It  denied  that  it  was  in  any  way  liable  for 
the  injuries  alleged  to  have  been  received  by  the  husband  of 
plaintiff,  and  averred  that,  if  plaintiff's  said  husband  **•  was 
injured  as  claimed  in  the  petition,  it  was  not  through  the 
fault  and  negligence  of  respondent,  or  any  of  its  agents,  ser- 
vants, or  employfe,  but,  on  tiie  contrary,  was  entirely  through 
the  fault,  negligence,  and  gross  want  of  care  of  the  plaintiff's 
said  husband;  but,  in  the  event  it  should  be  shown  there  was 
a  question  of  negligence,  respondent  pleaded  that  the  said  hus- 
band was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental  petition 
in  which  she  alleged  that  she  had  been  informed  and  believed, 
and  so  averred,  that  since  the  filing  of  her  suit,  the  New  Orleans 
Bailways  Company,  a  corporation  doing  business  in  this  city, 
had  acquired  all  t^e  property  of  the  New  Orleans  and  CarroU- 
ton Bailroad,  Light  and  Power  Company,  and  had  assumed  all 
of  its  liabilities,  among  which  was  petitioner's  right  to  dam- 
ages. That  she  reiterated  and  reaffirmed  all  the  allegations  of 
her  original  petition  herein  filed.  She  prayed  that  the  New 
Orleans  Bailways  Company  be  cited;  that  petitioner  have  judg- 
ment against  it  in  solido  with  the  New  Orleans  and  CarroUt^ 
Bailroad,  Light  and  Power  Company,  with  five  per  cent  in 
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est  per  annum  from  judicial  demand,  and  costs,  and  for  gen- 
eral relief. 

The  court  ordered  the  New  Orleans  Bailways  Company  ta 
be  made  a  party  defendant  and  cited.  The  case  was  tried  be- 
fore a  jury,  which  returned  a  verdict  for  plaintiff  in  the  sum 
of  twenty-fiye  thousand  dollars,  with  legid  interest  from  ju- 
dicial demand.  Defendant  unsuccessfully  applied  for  a  new 
trial.  The  court  rendered  judgment  upon  the  verdict  and  in 
favor  of  the  plaintiff  against  tiie  New  Orleans  and  GarroUton 
Bailroad,  Light  and  Power  Company  for  the  sum  of  twenty- 
five  thousand  dollars,  with  legal  interest  from  judicial  demand, 
and  defendant  appealed. 

***  In  110  La.  634,  34  South.  667,  will  be  found  reported 
the  case  of  Schwartz  v.  New  Orleans  etc.  B.  B.  Co. — ^an  action 
sounding  in  damages  against  the  defendant  in  that  case  for  in- 
juries received  by  the  plaintiff  by  being  caught  and  crushed  be- 
tween two  cars  which  were  being  operated  by  the   defendant 
company  on  Baronne  street,  in  New  Orleans,  near  its  intersec- 
tion with  Canal,  the  cars  moving  in  opposite  directions  on  dis- 
tinct tracks.    The  facts  of  the  case  are   fully  set   out,  and    a 
diagram  showing  the  situation  of  the  railroad  tracks  at  and 
near  the  spot  where  the  injury  was  received  will  be  foxmd  an- 
nexed to  the  opinion  of  the  court.     The  injury  to  Ludwig  Eic- 
hom  which  resulted  in  his  death,  and  which  gave  rise  to  the 
present  litigation,  was  received  by  him  at  the  same  place,  and 
under   very   similar  circumstances.    The   defendant   company 
operates  electric  cars  from  a  point  on  Canal  street  near  the 
Mississippi  river  to  Baronne,  and  thence  up  Baronne  street  to 
the  upper  part  of  the  city.    The  company  has  double  tracks  on 
the  neutral  groimd  on  Canal  street  and  also  double  tracks  on 
Baronne  street.    The  connection  of  the  tracks  upon  these  two 
streets  is  made  by  curved  tracks  crossing  Canal  street  at  Ba- 
ronne.    One  of  the  company^s  tracks  on  Canal  is  on  the  upper 
or  right-hand  side  of  the  neutral  ground  as  one  faces  the  Mis- 
sissippi river,  and  the  other  on  the  lower  side  of  the  neutral 
ground.    The  cars  conveying  passengers  from  the  upper  part  of 
the  city  pass  down  upon  the  right-hand  track  on  Baronne  street^ 
cross  Canal  street  on  a  sharp  curve  to  the  upper  side  of   the 
neutral  ground  on  Canal,  and  pass  on  to  the  end  of  the  line, 
near  the  river.    At  that  point  they  cross  to  the  track  on  the 
lower  side  of  the  neutral  ground,  and  pass  toward  the  rear  of 
upon  that  track,  until  they  reach  Baronne.     They  then 
\al  street  upon  a  wide  curve  to  the  intersection  of  Ba* 
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XQime  and  Canal  streets^  and  proceed  to  the  upper  part  of  the 
dty  on  the  *^^  track  opposite  to  that  on  which  they  had  gone 
down. 

The  cunred  tracks  by  which  the  tracks  on  Baronne  street  con* 
D€Ct  vith  those  on  Canal  street  being  upon  the  crossing  at  the 
intereection  of  these  two  streets,  upon  which  pedestrians  cross 
from  one  side  of  Baronne  street  to  the  other.    Baronne  at  that 
point  is  one  of  the  busiest  streets  in  the  city.    Hundreds  of  per- 
6QiiB>  if  not  thousands^   cross  there  each  day,  and   the  sl^eet 
theire  is  frequently  blocked  by  yehicles.    The  tracks   on   Ba* 
lonne  fitreet,  even  when  they  are  parallel  to  each  other,  are  too 
doee  together  to  enable  a  person  to  stand  safely  upcm  tiie  space 
between  the  two,  and,  should  a  person  be  standing  at  the  point 
where  the  eunres  upon  the  crossing  commence  at  the  time  when 
two  moving  cars  pass  each  other  tiiere,  he  would  meet  with  al- 
most certain  death,  as^  in  passing,  the  ends  of  the  moving  cars 
swing  toward  each  other,  and  block  the  way  up  upon  the  upper 
side. 

The  tracks,  when  tiiey  were  laid,  were,  even  with  the  cars 
&en  in  use,  traps,  to  all  persons  not  having  knowledge  of  the 
exact  situation;  and  the  danger  had  been  made  much  greater 
for  several  years  past  than  it  was  before,  as  wider  and  longer 
caxB  have  been  substituted  for  those  formerly  used. 

A  street  railway  company  accepting  a  franchise  to  operate 
cars  upon  tracks  so  dangerously  laid  at  points  very  menacing  to 
human  life  was  boxmd  to  know  of  the  risks  it  was  assuming,  and 
the  duties  and  burdens  it  was  taking  upon  itself.    It  is  no  an- 
swer for  it  to  say  that  it  could  not  control  the  city  officers  and 
authorities  in  its  placing  of  the  tracks.    There  was  no  obliga- 
tion on  \\s  part  to  engage  in  the  business  at  all,  and,  if  it  thought 
proper  so  to  do,  in  view  of  and  in  spite  of  the  attendant  re- 
sponsibilities, it  could  not  avoid  the   legal  consequences   of  a 
failure  on  its  part  to  meet  the  requirements  resulting  from  the 
exact  situation.    Not   only  was  the   company  itself  held  to   a 
hiowledge  ^^  of  the  dangerous  situation  of  affairs,  but  the  con- 
ductors and  the  motormen  upon  the  cars  were  also  boxmd  to 
know  this.    It  required  no  notice  to  them  from  the  officers  of 
the  company  of  this  fact,  for  this  matter  was  constantly  and 
directly  before  their  eyes.    The  danger  of  the  situation  in  re- 
spect to  thifi  crossing  had  been  additionally  demonstrated  and 
bionght  home  to  the  company  by  the  accident  to  Schwartz.    In 
the  Schwartz  case  this  court  quoted  approvingly  from  Elliott  on 
and  Streets,  second  edition,  pages  856,  791,  to  the  foUo' 
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iBg  effect:  If  a  TaOrottd  oompany,  in  the  management  of  its 
^laflBcy  cames  nnusoal  peril  to  travelerSy  it  should  meet  such 
peril  bj  corresponding  piecantions.  So,  where  the  crossing  ia 
^cspedallj  dangerons  to  trayelerSy  on  aoconnt  of  its  locality  or 
mode  of  constmction,  or  becanse  the  track  is  carved  or  the  view 
-obstmcted,  it  is  the  dnty  of  the  company  to  exercise  such  care 
•and  take  aocfa  precautions  as  the  dangerous  nature  of  the  crosa- 
jng  lequires.** 

Proceeding,  Hob  court  said:  ''The  danger   [in   tiiat  case] 
might  have  been  avoided,  without  material  impairment  of  the 
-aufiBdency  of  the  car  service^  by  simply  not  permitting  the  can 
4o  meet  on  the  crossing,  and  it  was  incumbent  upon  the  defend- 
ant to  do  80.    See,  in  this  connection,  Summers  ▼.  Railroad, 
^  La.  Ann.  145,  44  Am.  Bep.  419.    That  there  is  danger  to  ^ 
•public  in  permitting  the  cars  to  meet  at  this  crossing,  the  pres- 
ent case  and  another  one  before  the  court  but  too  sufficiency  at- 
iest    Defendant   should   have   known   of    this   danger,    and 
guarded  against  it.    He  who  creates  a  danger  upon  or  near  a 
public  highway  must  see  to  it  that  no  harm  results  therefrom 
to  the  public'':  Wharton  on  Negligence,  839;  Thompson  on  Neg- 
iigenee,  346. 

Notwithstanding  this  positive  announcemoit  by  the  court  as 
to  what  was  legally  required  of  railroad  corporations  for  the 
"protection  of  the  public  at  this  very  crossing,  ***  no  steps  what- 
'cver  seem  to  have  been  taken  toward  the  performance  of  defend- 
>anfs  plain  duty  in  the  premises.  No  instxuctions  were  given  to 
its  subordinates  on  the  subject,  and  they  were  left  free  to  toV 
low  their  own  ideas  as  to  what  was  proper  or  necessary  to  be 
-done. 

If  the  defendant  company  was  of  the  opinion  that  its  duties 
to  the  public  went  no  further  than  compliance  with  positire  ex- 
isting statutes  or  ordinances,  it  was  mistaken.  In  Lampkin  t. 
McConnick,  105  La.  422,  83  Am.  St  Kep.  245,  29  South.  9», 
we  said:  ^t  may  be  that  these  obligations  were  not  imposed  bj 
general  ordinances  or  statutes,  but  there  are  certain  obUgations 
1^^!^^  wilroad  corporations  independently  of  conven- 
^^Jt^2"^  ""^  "^^^^  There  is  a  duty  imposed  upon 
Xri^^7^'l^'''^'^\  ^^^  o-  ^cial  ^rsonVto  avoid, 
'  '  "luSakeT/  S^  ''  f^^«  *^-«^  their  fault" 
'  court  S;  JTI^^^-  ®-  ^-  ^^^  ^  1^^'  30  South. 

H  ^1  ^*  f tir  flfia  III  T  ^^^g  conditions,  "the   companj 

^"^■"«^oa,  made  a  regulation  to  that  effect; 
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&at  it  was  in  fault  in  not  haviDg  done  so^  and  must  abide  the 
oinseqaences/' 

It  is  ^or  to  suppose  that  trainmen  operating  cars  have  no 
duiiea  to  perf  oim^  otiier  than  those  as  to  which  they  have  received 
fpecific  directions.  They  are  required  to  do  whatever  the  neces- 
Aties  of  a  particular  situation  or  condition  legally  demands^ 
whether  they  have  received  instructions  or  net;  and,  as  said 
in  Downing  t.  Morgan's  La.  Sy.  Co.,  104  La.  519,  29  South. 
207,  *Hhe  precautions  to  be  adopted  and  the  steps  to  be  taken 
in  aid  of  safety  increase  as  the  danger  of  accident  and  injury 
increases,  and  their  sufficiency  is  to  be  gauged  by  what  is  called 
lor  by  the  special  circumstances  of  each  case." 

In  Ortolano  t.  Morgan's  La.  R.  R.  Co.,  109  "^  La.  911,  83 
South.  917,  this  court  said:  ''Where  trainmen  have  reason  to  be- 
liere  that  there  are  persons  in  exposed  positions  on  the  track,  as 
over  unguarded  crossings  in  populous  districts  in  a  city,  or  where 
the  public  are  wont  to  cross  on  the  track  with  such  frequency 
and  numbers  as  to  be  known  to  those  in  charge  of  the  trains, 
they  will  be  held  to  a  knowledge  of  the  probable  consequences 
of  maintaining  great  speed  without  warning,  so  as  to  impute 
to  them  reckless  indifference  in   respect    thereto,  and   render 
their  employ^  responsible  for  injuries  therefrom,  notwithstand- 
ing there  was  negligence  on  the  part  of  the  injured,  and  no 
fault  on  the  part  of  the  servant  after  seeing  the  danger." 

We  now  pass  to  the  facts  of  the  case,  and  premise  by  saying 
fliat,  at  the  point  at  which  he  was  standing  when  injured,  Eie- 
hom  was  neither  a  trespasser  nor  a  licensee.  He  was  in  the 
public  streets  of  the  city,  and  had  a  legal  right  to  be  where  he 
was:  Lampkin  v.  McCormick,  105  La.  422,  83  Am.  St.  Bep. 
245,  29  South.  952.  On  the  morning  of  the  29th  of  January, 
1902,  Eichom  started  to  cross  from  the  wood  side  to  the  river 
fide  of  Baronne  street  at  its  intersection  with  Canal  street 
He  started  across  the  street  almost  at  the  same  moment  that  one 
€eogehehan  did  so,  Eichom  being  upon  the  latter's  right.  At 
that  moment  there  was  a  car,  which  we  will  refer  to  as  the 
^outgoing  car,"  upon  the  river-side  track  of  Baronne  street. 
It  was  then  either  at  rest,  discharging  its  passengers,  with  its 
front  immediately  above  the  foot  crossing  of  Baronne  street,  or 
it  was  just  starting  or  had  just  started  to  move  out  onto  Canal 
ffik  its  way  to  the  river.  At  this  same  time  a  car  of  the  same 
company,  which  will  be  referred  to  as  the  "incoming  car,'*  wa^ 
crossing  Canal  street  on  Hb  way  uptown  through  Baron-^ 
atnet    Geogehehan  and  Eichom  both  passed  in  front  of  t 
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latter  car  without  injury.  The  incoming  car  did  not  atop  in 
cmiseqaence  of  their  croGsing  in  front  of  it.  According  to  the 
Botonnan'a  own  aooount^  he  only  checked  np,  and  at  ^^*  once 
pnt  the  power  on  again.  It  is  tme  that  it  was  soon  after  this 
brought  to  a  standstill,  bnt  only  after  Eichom  had  received  his 
injury.  Gcogehehan  and  Eidiom,  upon  reaching  the  space  in* 
tenroiing  betwem  the  two  tracks,  foimd  that  titey  would  be  un- 
able to  cross  0Y»  the  second  track,  for  the  reason  ttiat  the  out- 
going car  had  already  started  down  the  track,  and  was  so  close 
upon  them  as  to  hare  made  it  dangerous  to  pass  in  front  of  it. 
Both,  therefore^  stopped.  In  the  meantime  Ihe  incoming  car, 
moTuig  up,  passed  to  the  rear  of  tiie  two  men.  After  the  two 
cars  passed  eadi  other,  the  front  end  of  Ihe  incoming  car  and 
the  retf  end  of  the  outgoing  car  swung  across  the  space  betweoi 
the  two  tracks,  closing  it  up  so  closely  that  the  only  exit  wh]<^ 
oould  be  made  at  that  time  fran  parties  between  the  two  cars 
was  by  moving  rapidly  towards  Canal  street.  The  space  be- 
tween  the  cars,  widened  as  the  corres  extended  into  Canal  street. 
Geogehehan,  being  <m  the  left  of  Eichom,  and  the  nearer  to 
Canal  street,  occupied  a  position  where  the  inteiral  between 
the  tracks  was  wider  than  was  the  space  in  which  Eichom  found 
himself. 

BelieTing  the  space  between  the  tracks  sufficiently  wide  for 
safety,  Geogehehan  remained  standing  where  he  was,  and  es- 
caped injury.  In  his  testimony,  he  says  that  he  was  not 
squeezed,  but  it  was  Tery  close.  Eichom,  being  to  his  right,  on 
a  narrower  space,  was  rolled  al<mg  between  the  cars>  and  his  rifaa 
crushed  in  to  such  an  extent  that  in  two  days  he  died. 

We  have  before  us  a  model   representing  the  condition    of 
things  at  the  place  where  the  accident  occurred,  corresponding 
to  the  diagram  which  is  attached  to  Ihe  opinion  of  this  court  in 
the  Schwartz  case.    Very  considerable  testimony  was  adduced 
to  show  upon  the  model  the  precise  spot  at  which  Eichom  was 
standing  when  the  cars  passed  him,  but  we  do  not  consider  the 
fixing  of  that  precise  spot,  imder  Ihe  dicumstanees  *^^  of  this 
case,  to  be  as  important  as  defendant's  counsel  think  it  was, 
for  Eichom  had  the  legal  right  to  have  been  either  at  the  point 
^he  plaintiff  claims  he  was,  or  at  that  point  at  which  de- 
seeks  to  place  him ;  and,  as  matters  shaped  thonaelves, 
ry  was  as  certain  to  occur  to  him  at  one  place  as  the 
lie  two  cars  had  no  more  right  to  throw  him  between 
he  space  between  the  tracks  by  moving  past  each  other 

tal  ihnrfrflih&^^i^^  •  Downing  y.  Morgan's  La.  B.  & 

17. 
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The  direct,  immediate  cause  of  the  injury  to  plaintiff's  hxa^ 
Und  was  the  fact  of  the  two  cars  of  the  defendant  company 
fliGTiBg  simultaneously — one  hetore  and  the  other  behind  him — 
while  he  was  standing  in  the  very  narrow  space  between  the  two 
tnds.  The  cars  unquestionably  met  and  passed  each  other  on 
fte  foot  crossing.  This  could  not  hare  been  done  without  cnl* 
pable  negligence.  The  outgoing  car  was  brought  to  a  standstill 
after  Eidiom  got  between  the  two  cars  by  the  emergency  signal 
giten  by  its  conductor,  and  the  other  car  was  brought  to  a  halt 
by  the  action  of  its  motorman  himself.  The  latter  says  he  saw 
Sidiom  '^pass'*  his  dashboard,  and  soon  after,  hearing  him 
noan,  he  looked  out,  and  saw  him  at  the  side  of  his  car,  and  be*- 
tweoL  the  two  cars.  Unquestionably  Eiehom  disappeared  from 
<»ppo6ite  the  dashboard  of  the  incoming  car,  but  this  was  not  be- 
cause he  moved  to  the  left,  but  beeauee  that  car,  moving  f orward, 
puBed  up  to  and  beyond  him.  Net  a  witness  testified  that  either 
^cogchehan  or  Eiehom,  prior  to  the  accident,  shifted  their  re* 
ipective  positions  between  the  tracks  from  what  they  had  been 
originally. 

The  two  cars  could  not  have  occupied  tiie  positions  which 
they  did,  relatively  to  each  other  and  to  Eiehom,  on  the  space 
V>etwecn  the  two  tracks  at  or  near  ttie  foot  crossing,  without 
fault  on  the  x>art  of  defendant's  employ^.    That  condition  of 
tffairB  cannot  be  ••^  explained  away.    Having  reached  the  con- 
elusions  we  have  as  to  there  being  fault  on  the  part  of  the  de- 
fendant company,  we  have  to  inquire  whether  th^e  exists  any 
fact  which  it  can  set  up  which  would  relieve  it  from  liability 
therefor.    Defendant  urges  contributory  negligence  on  the  part 
of  £ichom,  but  we  have  failed  to  find  any  act  of  his  which  could 
k    chargeable    with    being    negligenl    That    question    was 
lihoToughly  discussed  in  the  Schwartz  case^  and  the  same  reasons 
which  absolved  Schwarta  from  the  charge  of  negligence  absolve 
lEsdiora.    He  was  clearly  not  chargeable  with  negligence  in 
piBBing  into  the  open  space  between  the  two  tracks  before  the 
incoming  car,  for  he  passed  across  in  safety,  and  negligence,  so 
hr  as  tiiat  act  is  concerned,  does  not  enter  as  a  cause  of  injury 
at  all  as  a  factor  in  the  consideration  of  the  case :  De  Mahy  v. 
Morgan's  La.  B.  B.,  45  La.  Ann.  1842,  14  South.  61 ;  Schwartz 
▼.  New  Orleans  etc.  H.  B.  Co.,  110  La.  ei9,  34  South.  r09.    Be- 
ing once  upon  the  open  space  between  the  tracks^  he  could  not 
have  acted  in  any  other  manner  than  he  did.    He  was  perfectly 
jaariire,  and  the  accident  to  him  resulted  by  the  two  cars  mor- 
ifig  n^Iigently,  one  in  front  of  and  the  other  behind  him,  * 
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that  he  could  not  have  poeaifaly  escaped.     Geogehehan  barred 
vsy  to  the  left,  and  the  space  to  the  ri^t  vas  cloeed. 

A»  ODfl  of  the  general  public,  he  was  not  called  npon  to 
or  to  take  in  at  a  glance  that  the  apace  between  the  two 
waa  not  wide  enough  to  afford  protection  to  a  person  Btan< 
upon  it,  or  to  know  the  length  and  the  width  of  the 
upon  the  road;  and,  if  he  hadknownthat  the  poeition  was  daa-l 
geroiu,  be  had  the  right  to  aeaume  that  the  company'a  enployia; 
did  also  know,  and  one  or  other  of  the  cara  would  stop  before' 
leaching  him, 

We  now  paas  to  the  quantum  of  damages.  Eicbom  had  fi*& 
ribs  broken  and  crushed  into  his  lung.  He  died  in  two  days. 
Defendant  saya  that  during  that  period  he  was  ***  insensible. 
If  there  be  testimony  to  that  effect,  it  has  escaped  ub.  His  wife 
testified  he  groaned  constantly  and  suffered  greatly.  He  earned 
from  two  hundred  dollars  to  two  hundred  and  fifty  dollars  a 
month.  He  was  thirty-nine  years  of  age  and  in  good  bealtb, 
and  his  expectancy  of  life  waa  about  twenty-eight  years. 

He  left  seven  children,  all  minore.  Plaintiff  InBists  that  the 
amount  of  the  verdict  waa  far  too  small  au  amount^  and,  by 
answer  to  the  appeal,  prays  for  an  increase  in  the  amount.  The 
present  suit  ia  brought  on  behalf  of  the  widow.  Defendant's 
counsel  inform  us  that  a  second  suit,  claiming  damages  for  a 
like  amount,  baa  been  brought  on  behalf  of  the  children. 

No  objection  or  exception  was  made  to  this  course.  We  think 
it  proper  to  say  we  do  not  think  the  lawmakers  intended  that 
there  should  be  distinct  suits  before  different  juries,  but  that  all 
the  issues  inv(dved  should  be  presented  and  disposed  of  at  one 
and  the  same  time. 

We  think  the  judgment  in  favor  of  the  pltuntiff  on  the  merita 
ia  correct,  hut  t^at  the  amount  of  damages  allowed  is  too  large, 
and  that  it  should  be  reduced  to  ten  thousand  dollars. 

For  the  reasona  assigned,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be  amended  by  re- 
ducing the  amount  awarded  to  the  plaintiff  to  ten  thousand  dol- 
lars, and,  as  amended,  it  be  affirmed ,  appellee  to  pay  the  costa 
of  appeaL 

It  U  tte  Dutf  of  a  Railroad  Company  to  m  eonrtrnet  and  mftinUia 

Its  criBBioffH  tlittt  they  may  lie  safely  userl  by  persona  traveliiig  tb« 
hlithway;  and  for  a  negH(;ent  lirpnch  of  this  "duty  it  must  answer  1» 
damages  to  one  injured  thereby  while  cierciainfr  ordinary  eare: 
Terre  Hb"*:  '  1.  Co.  v.  Clem,  123  Ind,  15,  18  Am.  St.  Bep.  301. 
On  Ike  '  Roilmnd  Comjinny  to  persons  oronpying  opro 
b'  lis,  see  Lampkiu  v.  McCormiek,  105  L».  Ann. 


^L  On  tU 
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418,  83  Am.  St.  Bep.  245;  Beidel  t.  Philadelphia  ete.  B.  B.  Co.,  87 
Kd.  153,  67  Am.  St.  Bep.  328;  on  its  liability  to  a  person  on  a  walk 
aloB^de  the  traek,  or  in  the  street,  who  is  struek  by  projecting 
brakes,  or  timbers,  see  Sullivan  v.  Yieksbnrg  etc.  B.  B  Co.,  39  La. 
Ana.  800,  4  Am.  St.  Bep.  239;  Chicago  etc.  B.  B.  Co.  t.  BeUly,  212 
m  506,  103  Am.  St.  Bep.  243;  on  its  liability  to  a  passenger  on  a 
train  who  is  strnek  by  a  structure  built  too  near  the  track,  or  by 
a  ear  standing  on  a  switch,  see  Kird  ▼.  New  Orleans  etc.  By.  Co.^ 
109  La.  525,  94  Am.  St.  Bep.  452;  Clerc  ▼.  Morgan's  etc.  Steamship^ 
Oq^  107  La.  370,  90  Am.  St.  Bep.  319;  and  on  its  liability  to  employte 
•a  a  train  injured  by  structures  and  natural  objects  near  the  track,. 
see  Pittsburgh  ete.  By.  Co.  ▼.  Parish,  28  Ind.  App.  189,  91  Am.  St. 
Bep.  120;  Whipple  t.  New  York  etc.  B  B.  Co.,  19  B.  L  587,  61  Am. 
fit  Bep.  796;  Qeorgia  Pae.  ete.  By.  Co.  T.  Davis,  92  Ala.  300,  26 
Am.  St.  Bep.  47. 


STATE  T.  COOPEB. 

[118  La.  281,  36  South.  350.] 

HUBBEB— Eirldffnee  In  MitigatioiL— Evidenee  that  the  daugh.-^ 
^n  of  the  defendant,  about  thirty  minutes  before  the  homicide,  in- 
formed him  that  two  days  previously  the  deceased  had  gone  to  her 
bouse  and  had  eommitted  a  rape  upon  her,  and  that  that  was  the  first 
^e  that  she  had  met  her  father  since  the  outrage  is  admissible,, 
not  for  the  purpose  of  justifying  or  excusing  the  homicide,  but  for 
the  purpose  of  showing  such  provocation  as  would  reduce  the  killing 
from  murder  to  manslaughter,  as  having  been  done  in  hot  blood  and 
the  heat  of  passion,     (p.  451.) 

HUBDBB— "CkMling  Time."— In  homicide  cases  the  question 
0f  reasonable  "cooling  time"  on  the  part  of  the  defendant  is  one  of 
fact  for  the  jury  to  determine,  and  not  one  to  be  decided  by  the^ 
«wrt.    (p.  451.) 

P.  B.  Carter,  S.  D.  C!orkem,  L.  L.  Morgan,  A.  N.  Sunmong, 
W.  Doyle  and  J.  K  Generelly,  for  the  appellant 

^.  Guion,  attorney  general,  O.  W.  Ooodbee,  district  attorney^ 
B.  M.  Miller  and  L.  Gnion,  for  the  state. 


KICHOLLS,  C.  J.  Defendant  was  indicted  for  the  mnr* 
to  of  one  William  Jones.  On  the  trial  of  his  case,  the  jar; 
^ctomed  against  him  a  verdict  of  guilty  as  charged,  without 
<^ital  punishment  He  was  sentenced  to  imprisonment  at  hard 
l&bor  in  the  state  penitentiary  for  life.    He  appealed. 

We  find  a  number  of  bills  of  exception  in  the  record,  but  coun- 
sel rely  for  a  reversal  upon  the  complaint  set  out  in  the  fifth  and 
o'^th  bills  of  exception. 
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The  fifth  bill  recites  that  the  defendant  offered  himself  to 
proTe  that  on  the  night  of  the  homicide,  about  twenty  minatea 
before  it,  he  was  told  by  his  daughter  that  the  deceased  had  com- 
mitted an  outrage  on  her  person  the  preyious  Sunday  eyening, 
two  days  before  the  homicide,  and  that  this  was  the  first  time  he 
lad  ever  seen  his  daughter  after  the  outrage  complained  of ;  to 
ihe  admission  of  which  statement  in  evidence,  counsel  for  the 
ftate  objected  as  immaterial,  incompetent,  and  irrelevant,  and 
not  justifying  or  excusing  the  homicide.    One  Eugene  WilUantiBy 
the  only  eye-witness,  hacl  testified  that  he  and  the  deceased  and 
•defendant  were  riding  home  from  the  primary  election  held 
Tuesday,  October  20,  1903,  at  about  8  o'clock  at  night;  that 
ivhen  about  a  quarter  of  a  mile  from  the  precinct  the  defendant. 
Cooper,  rode  ahead  of  the  e^bet  pifftiw,  and  in  a  short  time — 
about  thirty  minutes — ^he  returned,  and  met  the  deceased  and 
*6tate  witness  Williams,  and  Cooper  then  had  a  gun,  which  he 
did  not  have  when  he  left  them,  and  that  he  presented  his  gun 
at  deceased,  and  said,  '?ou  have  done  me  enough,''  and  deceased 
said,  '^What  have  I  done  to  you,  Mr.  Cooper?"  that  defendant 
said,  '^ou  have  done  me  a  plenty,  and  I  would  as  soon  kill  you 
and  go  to  hell  as  not."    Deceased  then  said,  '^ou  have  the  ad- 
vantage of  me,  Mr.  Cooper.    Give  me  a  show  for  my  life."    The 
defendant  then  fired,  and  the  deceased  fell  '^  from  his  horse. 
The  witness'  horse  ran  away  with  him,  and  defendant  rode  off. 
fThe  deceased  was  found  by  the  witness  at  the  spot  where  he  was 
■shot,  with  his  brains  shot  out.    Under  this  testimony  the  dis- 
irict  judge  sustaLned  the  objection,  assigning  as  his  reason  that 
such  testimony  did  not  justify  or  excuse  the  homicide. 

The  eighth  bill  recites  that,  on  the  trial,  counsel  offered  the 
-daughter  of  the  accused  as  a  witness^  and,  being  asked  by  the 
-district  attorney  the  object  and  purpose  of  her  testimony,  stated 
iliat  '%e  intended  to  prove  and  could  prove  by  her  that  she  was 
"the  daughter  of  the  accused;  that  on  a  Sunday  evening  preced- 
ing the  homicide  the  deceased,  Willie  Jones,  came  to  her  house 
:and  committed  a  rape  upon  her  person  by  force  and  violence; 
that  the  first  opportunity  she  had  of  informing  her  father,  tiie 
accused,  of  the  occurrence,  was  on  Tuesday  night,  the  night  of 
the  homicide  some  fifteen  or  twenty  minutes  before  the  kill* 
ing,  at  her  house,  near  the  place  of  the  killing,  when  she  did 
inform  her  father;  that  he  immediately  left  the  houses   and 
-shortly  afterward  returned  and  informed  her  he  had  killed  the 
•deceased;  that,  on  objection  made  by  the  district  attorney  tQ  al« 
lowing  her  testimony  on  the  same  grounds  as  had  been  assigned 
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by  him  to  the  admission  of  her  father's  teBtimony,  the  court  sufr- 
tused  the  objections^  assigning  as  his  reason  that  such  testi* 
HKmj  did  not  justify  or  excuse  the  homicide/' 

In  tbe  brief  of  counsel  for  the  accused,  they  say :  'TPhe  eri- 
doiee  was  not  admissible  for  the  purpose  of  justifying  or  excus- 
ing the  homicide,  but  they  submitted  that  it  was  admissible  for 
the  purpose  of  showing  such  provocation  as  would  reduce  the 
killing  from  murder  to  manslaughter/'    Coimsel  for  the  defend- 
ant contend  that  the  court  should  have  permitted  the  evidence 
to  be  introduced,  subject  to  subsequent  instructions  from  the 
*•*  court;  that  it  should  be  left  to  the  decision  of  the  jury 
vhether,  under  the  circumstances  shown,  accused  had  not  acted 
in  such  heat  of  blood  and  passiim  as  might,  in  their  opinion, 
justify  a  verdict  of  manslaughter;  that  the  court  should  not 
have  withdrawn  that  question,  on  that  evidence,  from  the  jury, 
by  passing  upon  it  itself.    Counsel  further  urged  that  the  rule 
that  an  intentional  killing  may  be  only  manslaughter  (what  is 
tenned  '^voluntary  manslaughter")  is  so  well  established  and 
60  nniversally  recognized  that  it  would  be  superfluous  to  cite  au- 
thorities.   Tbej  say :  **Where  the  killing  is  intuitional,  deliber- 
ate, premeditated,  and  with  malice  aforethought,  the  offense  is 
onirder;  but  where  the  killing  is  intentional,  but  without  pre- 
nieditation  or  malice,  but  done  in  the  heat  of  passion,  upon  suffi- 
cient, adequate  provocation,  the  offense  is  only  manslaughter, 
ttid  that  this  is  true  even  if  done  with  some  deliberation,  if 
without  premeditation  or  malignity  of  heart,  but  imputable  to 
hmnan  infirmity:  State  v.  Holme,  54  Mo.  166;  State  v.  Ellis, 
74  Mo.  207,  222."    They  dte  2  Bishop's  New  Criminal  Law, 
ttc-  697  et  seq. ;  Stephens'  Digest  Criminal  Law,  art.  225 ;  State 
▼•  Hill,  4  Dev.  &  B.  491,  34  Am.  Dec.  396 ;  1  McLain's  Criminal 
Uvr,  sees.  337,  342 ;  3  Greenleaf  on  Bvidenoe,  13th  ed.,  sec.  122 ; 
1  Wharton's  Criminal  Law,  sees.  455,  460;  State  v.  Boitreauz, 
31  La.  Ann.  188 ;  State  t.  Concienne,  50  La.  Ann.  848,  24  South. 
134;  Walcott  t.  Brander,  10  Tex.  421 ;  Dikes  v.  Monroe,  15  Tex. 
Me,  617;  CoopCT  v.  Sin^ton,  19  Tex.  266,  70  Am.  Dec.  333; 
Hawley  v.  Bullock,  29  Tex.  223;  Dawson  v.  State,  33  Tex.  492; 
Siohs  V.  State,  18  Oa.  17;  Biggs  v.  State,  29  Ga.  723,  76  Am. 
I)ec  630;  Murphy  t.  State,  31  Ind.  511 ;  Cheek  v.  State,  35  Ind. 
492;  State  y.  Adams,  78  Iowa,  292,  43  N.  W.  194;  Smith  v.  State, 

83  Ala.  26,  3  South.  551 ;  Campbell  v.  Commonwealth,  88  Ky. 
M2, 21  Am.  St.  Bep.  348,  11  S.  W.  290.    They  quote  Bishop  bb 

^jing  that  ''it  was  too  strong  to  say  that  the  reason  of  the  paiiy 
^  thould  be  dethroned,  or  he  should  act  in  a  whirlwind  of  pas^ 

Am.  St.  Bep.,  ToL  104-29 
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don,"  and  Wharton  as  declaring  {hat,  ''when  there  is  a  legal  dntj 
to  protect,  then  an  assanlt  on  the  chastity  of  a  ward  [nsing  the 
term  in  its  largest  sense]  will  be  a  su£Bcient  proYOcation  to  make 
hot  blood  thns  cansed  an  element  which  will  reduce  the  grade 
of  the  crime  to  manslanghter.  ....  There  is  no   sound  rea- 
son why  a  similar  allowance  shonld  not  be  made  for  a  father's 
or  brother's  indignation  at  a  sexnal  outrage  on  a  daughter  or  sis- 
ter.   To  impose  a  severer  role  would  be  a  departure  from  the 
analogies  of  the  law,  and  would  bring  the  conrt  in  conflict  not 
only  with  the  jury,  who,  under  snch  circnmstances,  would  never 
convict  of  murder,  but  with  ihe  common  sense  of  the  commmi- 
ity.    Supposing  the  injury  to  female  chastity  be  avenged  in  hot 
blood  by  a  brother^  a  father,  or  other  person  having  a  right  to 
protect  the  person  injured;  the  offense  is  but   manslaughter.'* 
Counsel  quote  very  strong  expressions  on  this  subject  used  by 
Chief  Justice  Lumpkin  in  Bigg  v.  State,  29  6a,  723,  76  Am. 
Dec  630.    Counsel  call  our  especial  attention  to  the  Texas  and 
Indiana  cases,  as  holding  that  the  facts  must  be  reviewed  from 
the  standpoint  of  defendant,  and  that,  if  the  adequate  cause  and 
passion  existed  in  the  mind  of  the  accused,  his  offense  would  be 
of  no  higher  grade  than  manslaughter,  although  such  insultiii^ 
conduct  had  never  occurred,  provided  he  believed  it  had,  and 
that  the  charge  of  the  court  should  be  so  framed  as  to  submit 
this  important  issue  to  the  jury.     The  district  judge  did  not 
in  the  present  instance  set  out  tiie  precise  grounds  upon  which 
he  acted,  but  we  imagine  he  did  not  exclude  the  evidence  for 
the  reason  that  he  differed  in  opinion  from  the  commentators 
quoted,  that  a  homicide  committed  by  a  father  in  hot  blood,  be- 
cause of  a  sexual  outrage  upon  his  daughter,  would  reduce  his 
crime  from  murder  to  manslaughter,  but  because  he  was  of  the 
^lon  that  too  long  a  period  had  elapsed  between  the  time  when 
the  accused  became  informed  of  the  outrage  and  the  sub- 
sequent killing  to  have  warranted  the  jury  legally  in  holding 
that  the  homicide  was  committed  in  the  heat  of  passion, 
in  ^IZ^^Z  ""^  ??^^  ^  ^«^i^«  ^  ^l^^ther  the  judge  erred 

ance  of  the  evi^n^^hich  ^    ^^  "?  connection  with  the  bal- 

under  pioper  insSetioS^f^^  ^.^  '^  "^^^^  "^^'^ 
llH^wlJ^  of  SS^Sit  I^^  We  ourselves  have 

T  «iven  to  «r    .  ^<*enoe  was,  nor  what  instinctioo* 
iL21«l2!i?y-     We  infer  from  the  fact  of  the 

y  of  the  daughter  that  no  testi- 
"  »ge  upon  her  was  sent  to  the 
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jury.  We  are  not  of  the  opinion  that  testimony  as  to  the  game 
was  irrelevant,  immaterial  and  incompetent — on  the  contrary, 
that  evidence  might  disclose  facts  all-important  for  a  proper 
decision  of  the  case.  The  accused  was  before  the  jury  charged 
onder  the  indictment  with  murder.  It  was  authorized,  under 
such  an  indictment,  if  the  facts  justified,  to  return  a  verdict 
of  manslaughter.  The  accused  was  entitled  to  present  his  de- 
fense before  it  in  a  way  which  might  exclude  an  unqualified 
verdict  of  murder,  or  one  of  guilty  without  capital  punish- 
ment. The  question  of  reasonable  cooling  time  is  a  question 
of  fact  to  be  determined  by  the  jury,  and  not  one  to  be  decided 
by  the  court :  Bex  v.  Heyward,  6  Car.  &  P.  1 ;  Rex  v.  Lynch, 
5  Car.  &  P.  324;  Wharton^s  American  Criminal  Law,  4th 
ed.,  sec.  900;  1  Eussell  on  Crimes;  Bice  on  Criminal  Evidence, 
eec.  369,  p.  592. 

This  is  particularly  the  case  in  Louisiana,  where  the  jurie» 
are  judges  both  of  the  law  and  facts.  We  think  the  rejected 
testimony  should  have  been  admitted,  subject  to  instructions^ 
from  the  court 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  verdict  of  the  jury  be  set  aside, 
and  the  judgment  rendered  thereon  be  annulled,  avoided 
*^  and  reversed ;  that  the  cause  be  reinstated ;  and  it  is  hereby 
remanded  to  the  lower  court  for  further  proceedings  according 
to  law. 

Breaux,  J.,  concurs  in  the  decree. 


Am  to  Whether  a  Homicide  may  be  reduced  to  manalaugliter  by  tbe 
faet  tbat  tbe  deceased  bad  outraged  tbe  daugbter  of  tbe  accused, 
see  State  ▼.  Grugin,  147  Mo.  39,  71  Am.  St.  Bep.  553.  Tbe  killing 
of  adulterers  is  discussed  in  tbe  monograpbic  note  to  State  ▼.  Yanz, 
92  Am.  St.  Bep.  214-220. 

What  is  a  Buffldeni  Cooling  Time,  as  tbese  words  are  used  in  tbe 
law  of  bomicide  is  usuallj  a  question  of  fact  for  tbe  jury:  Maber 
T.  People,  10  Mieb.  212,  81  Am.  Dec  781;  State  T.  Grugin,  147  Mo. 
d9,  71  Am.  St.  Bep.  563. 
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SCHOULTZ  T.  ECKARDT  MAIfUPACTUEING  CO. 

tU2  Lk.  S68,  S6  Sontb.  C93.] 

UUTBB  AMD  BEKVAMT— Hesllcenee— FnxlBwt*  Camt.~ 
If  mmchineiy  brsska  and  a  worknun,  in  attempting  to  repair  it,  it 
injured,  the  causes  whieh  brought  aboat  the  break  are  remote  aad 
not  the  proximate  cause  of  the  injorj.     (p.  454.) 

MA8TEB  AMD  SEBVAKT— Dangerous  MacUaerr.— A  inaitM 
ifl  Tinder  no  obligation  to  provide  a  guard  for  inner  and  ordinarily 
inaeeeaaible  parta  of  machinery,  with  which  no  one  can  come  in  eoa- 
tact  except  hj  imprudent  conduct,     (p.  454.) 

IIASTEE  AMD  8EBVAMT— Oontrlbtitorr  M«E^Kene«  of  8«- 
vant.— If  there  are  two  waya  of  doing  a  thing,  one  aafe  and  the  othff 
nnaafe,  and  the  servant  knowi  it,  or  ought  to  know  it,  and  he  ehooMf 
the  unsafe,  and  is  injured,  he  cannot  recover  against  the  master 
for  the  injurjr.     (p.  455.) 

SIABTER  AMD  BEKVAHT-Oontribatorj  Negligance  of  S«r 
vant.— A  master  is  not  bound  to  keep  bis  pramissB  so  lighted  tkit 
any  and  all  repair  work  m&j  be  done  without  the  necessity  of  pro- 
curing extra  light.  If  such  light  is  needed,  a  servant  who  nndii* 
takes  to  repair  without  procuring  it  and  is  injured,  cannot  recovir 
againat  the  master,    (p.  45S.} 

Feuner,  Henderson  &  Fenner  and  Chapins  &  Hol^  for  the 
appellant 

Story  &  Pugb,  for  the  appellee. 

B09  pEOVOSTY,  J.  Plaintiff  was  an  experienced  workman, 
of  fifteen  years'  standing.  He  was  molder  and  planer  foremsH) 
and  in  that  capacity  had  charge  of  the  workmen,  machinery, 
etc,  on  one  of  the  floors  of  defendant's  sash  and  door  factory. 
He  states  that  his  further  duty  was  "to  fix  belts  and  ke^  Qie 
machines  in  running  order,"  He  bad  been  in  defendant's  em- 
ploy some  fourteen  months,  discharging  those  duties,  when  hs 
was  called  upon  to  mend  one  of  the  belts  of  one  of  the  oM 
tables,  and  had  foar  of  his  fingers  cut  oS  in  attempting  to  do 
tlie  wurk.  Aa  foun  a-^  his  'iiiim!  got  well,  he  treat  back  to  hi» 
enme  work  in  defeiuliiiu's  mill,  at  the  same  wages,  and  worked 
for  some  time,  until  he  quu  of  Ms  own  accord.  During  tliii 
time  he  ncknowIe*lged  Uiat  lio  iiimself  was  to  blame  for  the  aeci- 
~~i  denies  that  he  i\:;hl>'  such  admission,  but  three  wit- 
"  _toit  Af  toi  \\  ,1 ;  il  he  changed  his  mind  and 
|moiit!i?  after  the  accident. 
(Uoa  is  fire  feet  long,  three  feet  wide, 
I  high.     It  is  a  substantial  strucbu^ 
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the  firamework  undemeafh  consisting  of  three  thick  nprights 
m  each  side,  braced  at  top  and  bottom  by  thick  crosspieces, 
boQi  on  the  sides  and  on  the  ends.    The  saw — a  circular  saw, 
fourteen  inches  in  diameter — ^is  nnder  the  table^  the  blade  pro- 
truding throngli  a  longitudinal  slit  in  the  middle  of  the  table. 
The  belt  to  be  mended  is  nnder  the  table^  to  one  side,  and  near 
one  of  the  ends.     It  conld  be  reached  for  mending,  without  any 
danger  from  the  saw,  from  that  side  of  the  table  on  which  it 
was,  and  f roni  either  end  of  the  table.    PlaintifF  chose  the  other 
side  of  the  table,  from  which  he  could  not  reach  the  belt  with- 
out stretching  his  arms  across  the  line  of  the  saw.    He  got 
down  on  his  knees,  and  put  his  head  and  arms  into  the  frame- 
work of  the  table.     The  saw  was  then  above  him,  to  his  right. 
What  he  did  while  in  this  position,  and  what  happened,  we  will 
let  him  describe  himself :  'T[  ^'^  got  hold  of  the  belt  and  com- 
menced to  lace  it,  and  I  was  pulling  on  it,  when  the  lacing 
string  got  caught  in  some  way,  and  I  eould  not  pull  it  yery 
easily.     So  I  took  a  good  hold  of  it,  and  I  wrapped  it  round 
my  hand  or  fingers  as  a  man  usually  does  when  he  wants  to 
pull  hard,  and  I  pulled  with  all  my  might  with  my  hand,  hold- 
ing it  down  with  the  other;  and  when  I  pulled  so  hard  the 
lacing  string  broke,  and  it  broke  with  such  force  that  my  hand 
flew  np  and  struck  against  the  saw,  that  was  running,  and  it 
took  my  fingers  ofiE.*' 

The  negligence  charged  against  defendant  is  alleged  to  hare 

ccmaisted  in — 1.  That  the  saw  was  running  at  an  excessiye  rate 

of  speed;  2.  That  it  was  not  properly  hooded  or  guarded;  3. 

That  the  machine  was  not  geared  with  a  countershaft,  so  that 

it  conld  be  stopped  without  stopping  the  entire  machinery  of 

the  miU  ;  4.  That  the  place  was  not  sufSciently  lighted;  5.  That 

nbbiflh  had  been  suffered  to  accumulate  near  the  table,  whereby 

aceesB  to  the  belt  was  cut  off  from  the  safe  side  of  the  table, 

and  plaintiff  was  put  under  the  necessity  of  doing  the  work  from 

the  dangerous  side. 

Plaintiffs  argument  on  the  first  ground  is  that,  if  the  speed 
of  the  machine  had  been  less,  the  belt  might  have  held  out 
imtil  a  time  when  there  might  haye  been  no  rubbish  to  pre- 
sent his  doing  the  work  from  the  safe  side,  and  that  in  that 
eyent  he  would  have  escaped  injury.  Here,  in  truth,  is  a  string 
of  conjectures.  But  assuming  them  all  to  be  established  facts, 
the  simple  legal  answer  is  that  after  the  belt  had  given  way, 
and  thereby  lost  its  connection  with  the  machine,  the  speed  of 
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the  machiae  ceased  to  be  an  element  in  the  problem,  and  tint 
therefore,  as  a  cauK  of  the  injurr,  the  breakiiig  of  the  bdtt 
sUnds  in  the  eame  relation  to  what  followed  '"  as  does  an; 
other  antecedent,  conditional  fact — as  the  fact,  for  '"gtniw, 
that  plaintiff  ww  bom.  Had  the  belt  not  broken  at  the  time 
it  did,  there  vould  hare  heea  at  tfaat  time  no  belt  to  mend,  and 
BO  injurr;  and  ro.  had  plaintiff  nerer  been  bom,  there  would 
hare  been  no  plaintiff,  and  no  injury.  One  group  of  causes  in 
the  chain  of  caoeation  eolminated  in  the  brealdng  of  the  belt 
Another  group  was  set  in  motion  by  the  attempt  to  mend  the 
belt  Juridicallr  the  two  groaps  are  entirely  disconnected,  and 
the  law  looks  only  to  the  latter — in  otfaer  words,  to  the  imme- 
diate or  proximale  cause:  Sdiwarti  t.  New  Orleans  etc  K.  B. 
Co..  110  La.  534.  34  Sontfa.  667. 

The  second  fround  is  equally  without  merit  The  evidrace 
shows — and  besides  the  fact  is  of  itself  patent — that  the  frame- 
work of  the  table  ix  a  sufficient  guard  to  the  portion  of  the  saw 
nnder  the  table,  which  is  the  part  that  did  the  injury.  It  would 
be  ejacting  too  much  of  an  employer  to  require  him  to  protect 
such  iniior  and  inaccessible  parts  of  machineiy,  with  which  no 
one  ciin  come  in  contact  except  by  such  imprudent  conduct  as 
that  of  plaintiff  in  this  case. 

As  to  the  iliird  ground,  nothing  shows  that  it  is  negligence 
not  to  gear  maolunes  like  the  one  in  question  with  a  coimter- 
shaft.  The  testimony  vonld  go  to  show  that  machines  which 
run  comimially  are  not  usually  so  geared,  and  that  the  machine 
in  qiifsiion  ran  coutiDually.  Furthermore,  the  testimony  shows 
that  this  machine  is  provided  with  an  idler,  by  means  of  which 
it  can  be  disconnevtcj  from  the  rest  of  the  machinery  of  the 
mill  just  as  effootually  as  by  means  of  a  countershaft  Beyond 
this,  it  appears  that  plaintiff  had  the  right  to  stop  the  machin- 
ery of  the  mill,  if  necessary,  to  avoid  danger  in  the  work  of  re- 
pair. If,  therefore,  he  incurred  any  extra  risk,  he  did  so  Tolon- 
tarily.  If  there  is  a  safe  and  an  unsafe  way  of  doing  a  thing, 
and  il.6  «.nw»t  i.i..,«i  n.  or  f,in;-it  w  know  it,  and  chooses  the 
naitj^^aad  ii  «»■  injand.  be  cannot  recover  against  the  mse- 
*'*^  *"*     gJNnfcins  T.  Uag-inais  Mills,  51   La.  Ann. 

Vnt  of  FufBc'ient  light  has  not  refer- 
re^gular  operation  of  the  mill, 
with  safe^  the  work  of  mwd- 
nai'ire  of  the  complaint,  tbe 
iBsiLT  is  not  botmd  to  keep  hit 
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pramiBeB  so  lighted  that  any  and  all  repair  work  may  be  done 
viihoat  the  necessity  of  procuring  extra  light  When  plaintifiE 
undertook  to  do  this  repair  work,  it  was  for  hun  to  know 
whether  he  had  enough  light  to  do  it  in,  and  to  procure  addi- 
tional light  if  ncseded.  He  was  not  a  green  hand,  nninformed 
of  the  nature  of  the  work  he  was  called  upon  to  do,  but  he 
WBs  the  person  on  his  floor  supposedly  best  informed  in  that 
legard.  To  him  helonged  the  duty,  in  his  own  words,  *^io  fix 
bdts  and  keep  the  machines  in  running  shape/' 

If  the  rubbish  was  in  plaintiff's  way  for  repairing  the  ma- 
dune  with  safety,  he  should  ha^e  asked  that  it  be  removed,  or 
should  himself  have  had  it  removed.  He  had  ample  authority 
(or  the  purpose.  In  fact,  it  was  his  duty  to  see  to  the  r^noYal 
of  this  rubbish  if  it  stood  in  anybody's  way. 

The  judgment  appealed  from  is  set  aside,  and  the  suit  of 
plaintifl  is  dismissed,  with  costs  in  both  courts. 

^  Tke  Duty  of  an  Employer  to  Quard^  or  inclose  dangerous  machinery 
n  diaewaed  in  the  extended  note  to  Brazil  Block  Coal  Co.  ▼.  Gibson, 
98  Am.  St.  Bep.  299.  An  employer  doea  not  furnish  a  reasonably 
nfe  place  to  mrork  where  he  placea  unguarded  cogwheels,  in  the 
immediate  vicinity  of  where  an  employ^  works,  when  it  is  practicable 
to  gnard  them:  Buehner  ▼.  Creamery  Package  Co.,  124  Iowa,  445, 
«ate,  p.  354. 

On  tht  jyuiy  of  an  Employer  to  Light  the  Premieee  properly,  see 
Sawyer  v.  Bumf ord  Falls  Paper  Co.,  90  Me.  354,  60  Am.  St.  Bep. 
^60;  Buehner  v.  Creamery  Package  Co.,  124  Iowa,  445,  ante,  p.  354. 

If  an  Employ^  Ha$  Two  Methode  by  which  he  may  perform  his 
duties,  and  he  voluntarily  chooses  the  more  hazardous  one,  knowing 
tt  to  be  sueli,  he  may  be  held  to  do  so  at  his  own  risk:  See  the  mono- 
^raphie  note  to  Houston  ete.  By.  Co.  ▼•  Pe  Walt,  97  Am.  St.  Bep. 
«95. 


BUBCHNEB  ▼.  CITY  OP  NEW  OBLEANS. 

[112  La.  599,  36  South.  603.] 

VEOUOEKOB.— Oontribntory  Hegligenca   la  ICatter  of  Do» 
which,  to  be  availed  of,  must  be  pleaded,     (p.  457.) 
HBOUOENOB— Oontrilratory.— The  Borden  of  Proof  is  on  the 
defendant  to  show  that  the  plaintiff  was  negligent,  and  that  his 
ft^gligence  contributed  to  his  injury,     (p.  457.) 

ITBOIJOENOB—Ckmtribiitory— Borden  of  Proof.— To  make 
fit  a  prima  facie  case  the  plaintiff  must  allege  and  prove  that  ha 
mi  injured  by  the  negligence  of  the  defendant,  and  it  is  theA 
(rwomed  that  plaintiff  was  fn^  from  negligence,    (p.  457.) 
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]raOXJOEVOB~CtatrI]mtor7~BTldaBce.--Contribei<Mr7'  fteg^ 
genee  miiBt  be  pleaded  by  the  defendant  as  a  defense,  and  it  mat  a» 
pleaded  evidence  is  not  admissible  to  show  it.     (p.  458.) 

HEGIiIQSHOB—OoiitritaU)ry— Infants.— It  is  presumed  tliat 
a  ehild  of  tender  yeus  is  net  gniltjr  of  eontribntory  negli^enee.  <pu 
458.) 

HEOLTOEKCE—OontribQtory— Infants.— If  a  child  of  tender 
yean  falls  through  a  hole  in  a  city  bridge  and  is  drowned,  the  qaes^' 
tion  of  its  contributory  negligence  is  one  of  fact  for  the  jury,  after : 
considering  his  maturity  and  capacity,  and  all  of  the  eireumetaBeee : 
of  the  case.     (p.  459.) 

MUNIOIPAL  OOSPOBATIONB  —  HegUgence  ^  I>efeettn 
Bridges.— A  city  owes  to  the  public  the  duty  of  keeping  its  bridges 
in  safe  condition,  and  is  liable  for  speciai  injury  resultingr  froas 
neglect  to  perform  such  duty  after  notice  of  the  defect,     (p.  459.) 

E.  S.  Whitaker^  asfiistant  city  attorney,  for  the  appellant. 
A.  J.  Peters  and  F.  Deibel,  Jr.^  for  the  appelleea. 

•^  LAND,  J.  Plaintiffs  sued  the  defendant  to  recover  the 
sum  of  fifteen  thousand  one  hundred  and  sixty  dollars  damages 
for  personal  injuries  suffered  by  their  minor  son,  Albert^  and 
sustained  by  them  by  reason  of  his  death,  alleged  to  have  been 
occasioned  by  his  falling  through  a  hole  in  a  defective  bridge 
over  the  Mobile  Street  Canal.  Plaintiffs  alleged  that  they  and 
their  son  were  without  fault  The  defendant  is  charged  wi& 
negligence  in  not  keeping  the  bridge  in  a  safe  condition,  and 
especially  in  permitting  a  dangerous  hole  in  one  of  the  passage- 
ways to  remain  open  for  some  time.  The  defendant  pleaded 
the  general  issue.  The  case  was  tried,  and  the  result  was  a 
verdict  for  six  thousand  dollars  in  fayor  of  plaintiffs.  Defend- 
ant did  not  move  for  a  new  trial,  but  took  an  appeal  from  the 
judgment. 

During  the  trial  of  the  case  the  defendant's  counsel  asked  a 
witness  on  the  stand  the  following  question:  ''Then  that  Mobile 
Bridge  is  the  most  unsafe  of  the  two?''  The  question  was  ob- 
jected to  as  irreleyant,  and  the  court  inquired  what  was  the 
object  of  the  question.  Thereupon  counsd  for  defendant  made 
the  following  statement,  viz. :  "The  object  of  the  question  is  to 
show  that  there  were  two  routes  from  the  home  of  this  boy  to 
that  school,  and  it  was  not  necessary  for  him  to  take  the  route 
where  this  plank  was  out;  that,  being  an  intelligent,  bright 
fdlow,  he  had  been  warned  that  there  was  a  hole  there,  and  it 
had  been  there  for  three  weeks,  and  there  was  another  bridge 
— *---    '^ere  was  no  hole  like  that,  which  would  be  more  safe, 

for  him  to  take  to  go  to  school."  Whereupon, 
follows,  viz. :  "That  amounts  to  contrib* 
,that  has  not  been  pleaded.     ^^^  The 
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is  sustained."    Defendant's  counsel  re8er?ed  a  bill  of 


exception. 

The  qaestion  raised  by  this  bill  is  one  of  great  impoitanos, 
and  the  decisions  on  the  snbject  are  confusing,  conflicting  and 
irasatisfactoTy.  The  weight  of  the  more  recent  decisions  is  in 
fsTor  of  the  proposition  that  ^'contribntory  negligence  is  a  mat- 
ter of  defense,  and,  to  be  ayailed  of,  mnst  be  pleaded'' :  See  $ 
Sapal je  &  Mack's  Digest,  Noe.  75,  76^  p.  281 ;  Beach  on  Con* 
tributory  Negligence,  sees.  440-443. 

It  has  been  the  tmiform  jnrispradence  of  the  rapreme  conrt 
of  the  United  States  that  the  burden  of  proof  is  on  defendant 
to  show  that  the  plaintiff  was  negligent^  and  that  his  negli* 
gence  contiibnted  to  the  injury:  See  Inland  etc.  Coasting  Co^ 
r  Tolson,  139  XT.  8.  551,  11  Snp.  Ct  Sep.  653,  36  L.  ed.  270; 
Washington  etc.  R.  B.  Co.  ▼.  Harmon,  147  XJ.  S.  571,  13  Snp, 
Gt  Bep.  557,  37  L.  ed.  284.    If  this  be  a  correct  proposition 
of  law,  it  follows  that  defendant  must  plead  what  he  is  bound 
to  proTe.     What  a  party  does  not  allege  he  cannot  proye:  2 
Hennen's  Digest,  p.  1155,  No.  3.    Beach  states  that  the  rule 
adopted  by  the  United  States  supreme  court  prevails  in  Eng- 
land, and  twenty  states  of  the  Union,  and  that  defendant,  under 
this  rule,  must  allege  and  prove  the  concurrent  default  of  plain- 
tiff:  Beach  on  Contributory  Negligence,  sees.  440-443. 

The  doctrine  that  the  defendant  may  prove,  without  alleg- 
ing, contributory  negligence,  rests  on  the  promise  that  plaintiff 
must  allege  and  prove,  either  affirmatively  or  by  inference,  that 
he  was  without  fault.    From  this  point  of  view,  evidence  that 
the  injury  was  occasioned  by  the  concurring  fault  of  the  plain-^ 
tiff  is  admissible  in  rebuttal  of  the  evidence  adduced  on  his  be^ 
half  to  show  that  he  exercised  due  care  and  caution.    Several 
oi  our  own  state  decisions  enunciate  this  doctrine  in  a  general 
▼ay,  but  the  clear  cut  question  is  for  the  first  time  presented 
to  ••■  this  court  by  objections  to  the  admissibility  of  testi- 
mony to  prove  contributory  negligence.    Where  the  evidence- 
is  all  in  without  objection,  it  is  unnecessary  to  pass  on  the  ques- 
tion of  the  burden  of  proof:  Byan  v.  Louisville  ete.  By.  Co.,. 
44  La.  Ann.  806, 11  South.  SO.    But  in  all  cases  the  preponder- 
ance of  the  evidence  as  to  contributory  negligence  must  be  on 
the  side  of  the  defendant.    The  law  presumes,  in  the  absence- 
of  evidence  to  the  contrary,  that  plaintiff  was  free  from  negli- 
gence: Baltimore  etc.  B.  B.  Co.  v.  Landrigan,  191  U.  S.  461,, 
24  Snp.  Ct.  Bep.  137,  48  L.  cd.  262. 

In  order  to  make  out  a  prima  facie  case,  the  plaintiff  v 
allege  and  prove  that  he  was  injured  by  the  fault  or  negli] 
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<A  the  defendant:  Ciril  Code  1838,  art  2315.  It  is  trae,  as  a 
^general  mle,  that  if  the  evidence  shows  that  plaintiff  vas  also 
in  fanlty  and  that  the  ooncorring  fault  of  both  parties  produced 
ihe  injnry,  plaintiff  cannot  recoTer.  But  it  does  not  foUoY 
-fliat  plaintiff  mnst  all^^e  and  prove  that  he  was  without  fault 
Plaintiff  is  not  leqniied  to  prove  that  he  was  without  n^ligence: 
Washingtcm  etc  B.  B^  Co.  t.  Hannon,  147  TJ.  S.  571,  13  Sup. 
€L  Bqi.  557,  37  L.  ed.  284. 

The  defense  or  plea  of  contribnttoy  negligence  is  in  the  ua* 
inre  of  a  confession  and  avoidance.  It,  standing  alone,  neces- 
aaiily  admits  that  the  plaintiff  was  injured  by  the  negligence 
<d  defendant.  Otherwise  it  is  irrelevant.  Our  opinion  is  that 
eontributovy  neg^gence  must  be  pleaded  by  defendant,  and,  in 
the  absence  of  such  plea,  evidence  is  not  admissible  to  diow  that 
plaintiff  was  guilty  of  n^ligence.  As  the  plaintiff  is  required 
to  allege,  with  legal  certainty,  injury  from  the  negligence  of 
the  defendant,  there  is  no  reason  why  the  defendant  should  not 
Im  required  to  allege  the  concurring  negligence  of  the  pkintiS. 
Our  decision,  howevtf ,  is  confined  to  the  particular  question 
raised  by  the  bill  of  ^^^  exception,  and  does  not  conclude  iiie 
•question  of  contributory  pegligence  arising  on  evidence  admitr 
ted  without  objection,  or  where  it  is  shown  by  plaintiff's  evi- 
dence. The  decisions  or  dicta  of  this  court  contrary  to  the 
TiewB  herein  expressed  are  overruled. 

The  conclusions  which  we  have  reached  are  in  accord  with 
ihe  settled  jurisprudence  of  the  supreme  court  of  the  United 
States^  which,  for  the  sake  of  uniformity,  should  have  great 
4md  controlling  weight  in  the  decision  of  questions  of  this  vmc 
ture.  The  law  presumes  that  a  child  of  tender  age  is  incspax 
culpae,  and  we  have  held  that  the  defendant  must  all^  and 
-prove  exceptional  capacity  and  maturity:  Westerfield  t.  Levis, 
43  La.  Ann.  69,  9  South.  52.  The  same  principle  applies  to 
^  case  where  the  law  presumes  that  the  plaintiff  is  free  from  con- 
tributory  negligence. 

In  this  court  defendant's  counsel  contends,  in  his  argument 
4md  brief,  that  the  evidence  does  not  show  with  reasonable  ce^ 
tainty  that  plaintiff's  son  fell  through  the  hole  in  the  bridge 
•over  the  Mobile  Street  CanaL 

The  undisputed  evidence  is  that  on  the  day  of  the  tragic  acci' 
dent,  and  for  a  week,  or  more  previously,  there  was  a  hol^ 
««ome  three  feet  in  length  and  from  twelve  to  fifteen  inches  in 

>f  the  footwalks  of  the  bridge  in  question.  The 
r  in  the  statement  that  the  hole  was  large  enoo^ 
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*ir  a  man  to  pass  through,  and  that  the  general  condition  of 
-the  bridge  wa«  very  bad.  A  sergeant  of  police  testified  that  thia 
condition  had  been  reported  to  the  proper  authorities.  The 
«hild  vas  drowned,  in  all  probability,  about  noon.  His  body 
'WIS  Tecovered  early  in  the  evening  of  the  same  day.  It  was 
<ound  immediately  beneath  the  hole  in  the  bridge.  The  water 
-was  shallow  and  stagnant,  and  the  mud  beneath  was  soft  and 
^eep.  «>*  One  of  the  witnesses  said:  '"When  we  pulled  that 
Iwy  up,  mud  and  OTetything  came  up.  The  child  was  under- 
neatii  the  mud.^ 

The  witnesses  testified  to  bruises  and  cuts  on  the  body  that 
inight  have  been  readily  produced  by  a  fall  through  the  hole 
in  the  bridge.  Several  of  them  testify  to  seeming  flesh  marks 
on  a  large  nail  or  spike  which  was  on  the  inner  edge  of  the 
hole.  All  the  drcmnstances  point  to  the  conclusion  that  the 
child  fdl  through  the  bridge.  The  stagnant  condition  of  the 
water  and  the  deep  mud  repel  the  inference  that  the  child  fell 
in  the  canal  at  some  other  point  and  was  borne  by  current  or 
ftniggled  through  the  mud  and  water  to  the  place  beneath  the 
bridge  where  the  body  was  found.  Falling  through  the  hole, 
the  impetus  of  the  descent  would  naturally  bury  the  body  in 
the  ooze  beneath.  There  is  no  circumstance  suggesting  that 
flie  boy  met  with  violence  when  he  was  returning  home  from 
school  on  that  bright  day  in  June.  We  are  of  opinion  that  the 
finding  of  the  jury  that  the  boy  fell  through  the  hole  in  the 
bridge  is  sustained  by  the  evidence. 

There  was  no  plea  of  contributory  negligence.  If  defend- 
ant desired  to  show  that  the  child  was  of  exceptional  capacity 
and  maturity  the  matter  should  have  been  pleaded  in  the 
answer:  Westerfidd  v.  Levis  Bres.,  43  La.  Ann.  69,  9  South. 
52.  The  boy  was  between  eight  and  nine  years  of  age.  There 
is  no  eridence  whatever  tending  to  show  how  the  accident  hap- 
pened, and  there  is  no  sufficient  proof  that  the  boy  knew  of 
the  eristence  of  the  hole.  He  crossed  the  bridge  a  number  of 
times,  but  usually  with  his  elder  brother,  and  they  may  have 
used  the  other  f ootwalk  or  the  driveway  in  the  center.  It  was 
a  question  of  fact  for  the  jury  to  determine,  considering  his 
maturity  and  capacity  and  tiie  circumstances  of  the  case, 
whether  he  was  guilty  of  negligence  in  not  seeing  and  avoid- 
ing the  ^^  danger:  Succession  of  Barrett,  43  La.  Ann.  61, 
and  cases  therein  cited.  Even  an  adult  has  the  right  to  pre- 
«mne  thai  a  public  passageway  is  safe,  and  is  not  negligent  fo: 
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not  looking  for  an  unlavful  obstruction :  See  Beach  on  Contrib* 
utory  Segligence,  sec.  36. 

It  needs  no  extended  citation  of  authorities  to  show  that  flie 
cU;  owed  to  the  public  the  duty  of  keeping  the  bridge  in  •  safe 
condition,  and  is  liable  for  special  injuries  resulting  from  ne^ 
lect  to  perform  this  dutj':  3  Dillon  on  Municipal  Corporationa, 
3d  ed.,  sec.  1017,  p.  1036.  The  ruinous  condition  of  Uie  bridge 
was  notorious,  and  it  was  a  trap  for  the  unwary.  The  verdict 
is  not  assailed  as  excessive  in  amount. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jnd^ 
ment  appealed  from  be  affirmed,  defendant  and  appellant  to 
pay  costs  of  appeal. 

Negllgrnce  fn  Dfollitff  irttA  Children  is  the  subject  of  a  monogTapliie 
note  to  Barnes  v.  Shreveport  City  R,  B.  Co.,  49  Am.  St  B«p.  «6- 
433.  A  chilli  is  held  to  the  eierciflc  of  such  a  degree  of  ear*  and 
discretion  oniy  as  is  reoaonably  to  be  eipectej  from  ehUdrea  of 
bis  Qge;  Tullj  v.  Philadelphia  etc.  R.  K.  Co.,  2  Peone.  537,  88  An. 
8t.  Hep.  4;;5.  See,  too,  Mitchell  v.  IHinois  Cent.  R.  R.  Co.,  110  La. 
630,  98  Am.  St.  Rep.  472;  Heinmann  t.  Kinnare,  190  HI.  156,  83  *-■ 
St.  Rep.  123.  This  rule  appliea  where  he  is  a  traveler  on  a  pnbUa 
way:  WcDermott  v.  Boston  etc.  Ry.  Co.,  181  Maaa.  126,  100  Am.  St. 
Rep.  543. 

Contribiilory  Xegligriicv  is  a  mntter  of  defense,  anil  be  wbo  relies 
OD  suoh  ne{;]iKeDce  as  a  d^frDse  must  allege  and  prove  it:  O'Conaor 
V.  Missouri  Pnc.  Hy.  Co.,  94  Mo.  150,  *  Am,  St.  Eep.  3M;  RoUeth 
V.  Smith,  38  Minn.  14,  8  Am,  St.  Eep.  637;  Nash  v.  Southern  By. 
Co.,  13ii  Ala.  177,  96  Am,  St.  Rep.  19.  A  contrary  rule  aeema  to  pre- 
vail, however,  in  ttome  jurisdictions:  Day  t.  Boston  eie.  R.  B.,  96  Me. 
207,  90  Am.  St.  Rep.  335,  and  sea  the  cases  dted  in  tbe  eroaa-refereaee 
note   thereto. 

The  Liabilili/  of  Municipal   Corpuratloitg  to  persons  ifijured  by  de- 
feels  in,  or  want  of  repair  of,  public  streets,  is  the  subject  of  a  r 
extended  note  to  Dudley  v.  Flemings  burg,  103  Am.  St.  T 
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WARNER  V.  TALBOT. 
[112  La.  G17,  36  South.  743.] 
I) AMAOES— Evidence  to  Mitigate.— In  an  action  to  teeoTar 
damages  for  ill-treatment  iuQioted  iu  an  effort  to  extort  information 
from  one  suspected  of  having  committed  a  crime,  evideuea  U  to  tb* 
facts  of  eueb  crime  committed  five  days  prior  to  such  ill-treatinMit, 
ia  inadmissible  either  as  justilication,  or  in  mitigation  of  tbe  damagea 
claimed,     (pp.  470,  471.) 

APPEIiLATi:  PBAOTIOE- Immaterial  Ezdnsion  of  BvidenML 

1  civii  ease  there  is  no  well-founded  complaint  to  the  eselv- 

evidence,    it    becomes    immaterial    on    appeal,    whether   tb» 

if  tbe  trial  court   was  right   or  wiuog,   ainte   it  ia  the  doty 
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and  privilege  of  the  appellate  court  to  apply  the  law  according  to 
iti  QnderBtanding  thereof,  regardless  of  what  the  trial  court  maj 
iave  charged,     (pp.  470,  471.) 

DAMAftES  for  Mental  Terror  and  Distren.— If  a  number  of 
■citijseiiB,  without  warrant,  take  a  young  man  suspected  of  having 
eommitted  arson,  and  who  at  the  time  is  in  attendance  upon  a  grand 
juy,  and  abuse  nlm  for  a  number  of  hours,  placing  a  rope  about  his 
neck,  and  threatening  to  hang,  and  making  a  demonstration  of 
It^aging  him,  for  the  purpose  of  extorting  from  him  a  confession 
of  the  crime,  a  Terdict  of  Hve  hundred  dollars,  as  damages  for  mental 
anguish  and  terror,  is  insufficient  and  will  be  increased  to  five  thou- 
sand dollars,  on  appeaL    (p.  472.) 

HndBon,  Fotta  &  Bernstein  and  Kidd  ft  Wallace,  for  the  ap* 
pellant. 

Price  ft  Boberts,  GriBham  ft  Mathews,  Clayton  ft  Hawthorn 
and  W.  B.  Jones,  for  the  appellees. 

**«  MONBOE,  J.  Plaintiff  alleges  that  he  recently  resided, 
and  was  engaged  in  the  livery-stable  business,  at  Dodson,  in 
the  parish  of  Winn ;  that  the  business  was  prosperous,  and  that 
he  conducted  himself  in  an  orderly  and  peaceable  manner;  that 
upon  July  1  and  2,  1902,  the  defendants,  whom  he  names 
{forty-eight  in  number),  conspiring  together  for  that  purpose, 
inflicted  upon  him  certain  injuries,  the  particulars  of  which 
«Te  set  forth  as  follows: 

^hat,  in  pursuance  of  a  common  design,  purpose  and  con- 
spiracy agreed  upon  and  formulated  by  said  defendants,  the 
«aid  defendants,  violently,  forcibly,  without  warrant  of  law, 
with  force  and  arms,  and  in  direct  violation  of  the  criminal 
^tutes  of  the  state,  assaulted,  arrested,  and  detained  your  peti- 
tioner, marched  him,  by  force  and  threats,  into  a  lone  forest, 
frequented  by  civilized  ®*^  man,  where  he  was  by  said  de- 
fci&dants  threatened,  violently  abused,  ill-treated,  wronged, 
kicked,  cuffed,  and  assaulted,  by  being  struck  on  the  head  and 
Wy  with  a  loaded  pistol,  and  in  other  ways ;  and,  finally,  after 
being  subjected  to  the  most  wicked  and  cruel  outrages,  the  said 
defendants  tied  a  rope  around  your  petitioner's  neck,  threw  one 
end  tiiereof  over  the  limb  of  a  forest  tree,  and,  by  pulling 
thereon,  petitioner  was  painfully  drawn  from  the  ground  and 
nspended  in  the  air,  where  he  was  allowed  to  remain  until 
life  was  alnu)8t  extinct  before  being  released.  That  this  hang- 
ing process  was  several  times  repeated  and  inflicted  upon  peti- 
tioner by  defendants,  in  different  places,  and,  when  finally  re- 
leased, he  was  peremptorily  ordered  by  said  defendants  to  leave 
big  family,  his  home,  and  business,  and  the  state  of  L^ois 
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and  never  to  return,  under  penalty  of  immediate  ....  death. 
Petitioner  avers  that  all  such  wrongful,  tortious,  wicked,  and 
outrageous  acts  of  s^id  defendants  were  done  with  a  common 
purpose  and  intent,  in  pursuance  of  a  common  plan  and  idea,, 
and  in  consequence  of  a  conspiracy  deliberately,  wickedly,  and 
feloniously  entered  into  between  all  of  said  defendants,  and  that 
they  are  all  bound  in  solido  for  the  acts  of  each  other,  and  for 
the  damages  caused  by  the  acts  of  any  one  or  all  of  the  le- 
spective  co-conspirators.  Petitioner  avers  that,  in  consequence 
of  the  outrages  and  threats  and  the  number  of  said  defendant 
conspirators,  he  has  been  forced,  through  fear  of  his  life,  to 
abandon  his  business,  his  house  and  his  family,  and  to  seek 
refuge  in  different  parts  of  the  state;  that  he  is  afraid  either 
to  return  to  his  home  and  his  family,  or  to  let  his  present  resi- 
dence be  known  to  said  defendants.  He  avers  that  his  busi- 
ness has  been  completely  broken  up  by  said  defendants,  thai 
he  has  suflered  great  bodily  pain  and  mental  agony,  and  is  en- 
titled to  reparation  therefor." 

He  demands  three  thousand  dollars  for  damage  to  his  busi- 
ness, ****  five  thousand  dollars  for  damage  to  his  reputation, 
and  twenty-two  thousand  dollars  for  physical  and  mental  suf- 
fering. 

Kxoeptions  of  **no  cause  of  action'*  and  "vagueness**  were 
filed  on  behalf  of  all  the  defendants,  and  were  overruled.  The 
defendants  Thomas  Walker,  William  Anders,  William  Dillard, 
1\  E.  Caar,  William  Eadesoich,  R  M.  Warren,  Thomas  Mont- 
gomery. Silas  Wasson,  H.  HaU,  J.  T.  Payne,  and  Alonzo  Lee 
tl.en  tiled  a  general  denial.  Joel  Smith,  J.  W.  Gaar,  P.  K 
Grisl.anu  A.  Smith,  Thomas  Anders,  George  Anders,  J.  C. 
Siv.ith,  M.  Pillard,  T.  L.  Jones,  C.  R  Jones,  W.  M.  Preston, 
\Y  lu'  Mnnn,  Tlionias  Busby,  Lee  Busby,  J.  R  Sykes,  P.  P. 
Sn\:th,  Wii:i:im  Ternil  F.  F.  Walker,  H.  R  Walker,  L.  Anders, 
K  i^  lier.trv.  Fox  Po'oney,  John  Deloney,  and  R  R  Hughes, 
Vy  V  '\v  of  ani^wer,  after  denying  the  allegations  of  the  peti- 
tion sa\o  «^  admittevi  allege,  in  substance,  that  about  the  26th 
of  Juno,  liH^e,  a  number  of  buildings  in  the  town  of  Dodson 
ItMV  .U\<tTx>v.Hl  bv  a  tire,  which  was  generally  beUeved  to  have 
hvn  of  ituvtuli;irv  origin,  and  that,  as  citizens  of  the  town  and 
ttoiji^  Ivrh.xvl,  thoT  determined  to  make  an  mvestigation,  and, 
^ith  t^*t  oud  in  View,  convened  in  maa  meeting.  They  aver 
thiit  then^  wa*  no  intontion  to  injure  anyone  or  to  violate  the 
uT  Ml)  th^'V  MHviaUv  deny  that  they  did  so.  John  Teml, 
2    II    ^'  '"       ••    T.  FaiUi,  Mike  Gaar,  B.  M.  Stovall,  J.  A. 

Ik    1** 
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)can,  Jule  Waters,  J.  B.  Lee,  and  J.  B.  Milam  amplify  the- 
Icfense  as  set  up  in  the  foregoing  answers,  as  follows :    "That 
he  citizens  of  Dodson  came  together  in  mass  meeting,  and  de- 
ided  and  resolved  to  investigate  the  origin  of  the  fire  and  to 
,:et  all  the  information  that  could  be  obtained  for  the  purpose 
i  prosecuting  the  guilty  parties.    That  the  defendants  herein 
i  once  proceeded  to  investigate  the  matter  and  get  up  evidence,, 
nd  in  ihe  course  of  the  investigations  were  led  to  believe  from 
he  &ctB  ascertained,  and  from  the  previous  character  and  re- 
ratation  of  the  plaintiff  and  of  Ed.  Warner  ^^  and  Bube 
Brown,  that  they  were  the  guilty  parties,  and  that  they  were  in 
I  conspiracy  to  do  the  burning;  and  that  they  thought  it  best 
io  interview  those  parties,  separate  and  apart  from  each  other, 
wfore  they  had  time  to  concoct  a  scheme  or  tale  for  defense, 
md  before  they  were  arrested  and  put  in  jail  together.    That 
lefendants  proceeded  to  interview  these  plaintiffs  separately  and 
ipar^  and  for  that  purpose  they  placed  Bube  Brown  and  Pete 
Warner  under  temporary  restraint,  and  that  Ed.  Warner  was 
wrt  found,  but  came  up  afterward,  and  was  also  put  under  tem- 
porary restraint.    That  these  parties  were  all  questioned,  and 
that  Pete  Warner,  in  the  presence  of  plaintiff,  acknowledged 
™t  Bube  Brown  told  him  that  he  was  going  to  bum  the  town, 
and  that  Bube  Brown  also  told  him,  after  the  fire,  that  *we 
gt>t  Bome  of  the  damned  old  shacks.'    This  statement  was  re- 
peated to  Bube  Brown  in  the  presence  of  the  other  plaintiffs, 
and  Bube  Brown  did  not  deny  it,  but  simply  said,  'Tell  it  aU, 
^ete/  or  words  to  that  effect    Defendants  deny  that  they  in- 
flicted any  cruel  treatment  upon  plaintiff,  or  that  they  swung 
^^  np  to  a  limb,  or  that  he  was  in  any  way  hurt  or  injured, 
and  aver  that  they  had  no  intention  to  do  him  bodily  harm, 
^t  that  they  were  zealous  and  honest  in  their  investigations, 
M  law-abiding  citizens,  and  that  they  acted,  as  the  emergency 
demanded,  to  save  the  burning  of  the  balance  of  the  town,  as 
they  believed,  and  to  ascertain  the  origin  of  the  fire,  and  kept 
plaintiff  in  temporary  restraint  in  the  course  of  their  investi- 
gations, believing,  in  good  faith,  that  he  and  the  other  two  par- 
ties were  connected  with  the  fire  in  a  guilty  way.    That,  when 
the  investigation  was  over,  defendants  told  the  plaintiff  and 
the  other  two  parties  that  they  would  have  to  turn  them  over 
to  the  QflBcers  of  the  law,  to  which  proposition  Ed.  Warner,  the 
spokesman  of  the  three,  suggested,  in  the  presence  of  Pete 
"Warner  and  Bube  Brown,  that  all  three  of  them  would  leave 
fte  community  rather  than  ®**  be  put  in  jail,  to  which 
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{[estion  defendants  assented^  and  they  did  leave  the  paxish  £00* 
a  time.    Defendants  deny  that  plaintiff  had  a  good  leputatioii 
the  community  before  or  after  the  fire,  but  allege  that  his 
ntation  was  not  good,  and  defendants  specially  deny  that  plains 
tiff's  character  or  reputation  was  injured  by  them" 

It  may  be  stated  in  this  connection  that  separate  suits  for 
•damages  were  filed  by  Ed.  Warner  and  the  plaintiff,  and  that 
the  testimony  taken  seems  to  have  been  used  indifferently  ia. 
•either  case.  This  intimate  relation  between  the  two  suits  will 
perhaps  explain  some  peculiarities  in  the  language  of  the 
•answer  from  which  the  foregoing  excerpt  is  taken. 

The  case  was  tried  before  a  jnry,  whidi  brought  in  a  Yeidict 
for  plaintiff  in  the  sum  of  five  hundred  dollars,  and,  the  same 
having  been  made  the  judgment  of  the  court  (save  that  the 
'  name  of  Thomas  Anders,  one  of  the  defendants,  has  been  omit- 
ted from  such  judgment),  the  plaintiff  has  appealed,  and  now 
prays  that  he  be  awarded  a  larger  amount,  whilst  the  defend* 
«nt8  answer  the  appeal,  and  pray  that  plaintiff's  demand  bs 
rejected  or  the  case  remanded. 

During  the  trial  the  plaintiff  ccmsented  to  a  nonsuit  as  to 
the  damages  alleged  to  have  been  sustained  by  reason  of  in- 
jury to  his  character,  and  the  evidence  adduced  shows  that  the 
business  in  which  he  was  engaged  belonged  to  his  brother,  from 
whom  he  received  one-half  of  the  profits  in  lieu  of  wages. 

A  large  number  of  witnesses  were  examined,  and  on  wcub 
points  there  is  conflict  of  testimony.  The  facts  which  we  re- 
gard as  indisputably  established  are  as  follows: 

Ed.,  Morgan  and  Fete  Warner  are  brothers,  and,  at  the  date 
of  the  occurrences  out  of  which  this  litigation  arises,  were  about 
twenty-eight,  twenty-three,  and  twenty-two  years  old  respo- 
tively.  They  are  members  of  «  large  family,  were  bom  and 
reared  in  the  parish  of  Winn,  and  have  had  few  advanta^ 
in  the  way  of  education.  ***  In  November,  1901,  Ed,  Warner 
established  himself  in  the  livery-stable  business  in  the  little  vil- 
lage of  Dodson,  a  place  of,  at  most,  a  few  hundred  inhabitants, 
situated  on  the  railroad  s<mie  ten  or  twelve  miles  distant  from 
Winnfield,  the  parish  seat  of  Winn  parish.  His  stock  in  trade 
consisted  of  about  ten  horses  and  half  a  dozen  vehicles,  the 
whole  worth,  perhaps,  one  thousand  dollars;  and  he  employed 
his  brother  Pete  and  one  Jim  Sherrod  to  assist  him,  his  brother 
being  employed  in  a  aawmill  in  the  neighborhood,  and 
brokers,  together  with  Eube  Brown,  a  young  man 
^  Bienville,  who  was  engaged,  near  Winnfield, 
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in  getting  out  cross-tieB,  liTing  in  a  houae  presided  over  by 
tte  mother  of  the  Warners,  and  which  also  Biieltered  their  aunt 
end  joanger  aiBter.  On  the  evening  of  June  25,  1902,  a  fire 
nppoeed  to  have  been  of  incendiary  origin  broke  out  in  Dod- 
Km,  and  destroyed  Bome  eight  or  ten  buildings,  ineiudiDg  that  in 
itich  Warner  kept  his  stable.  TJpoE  July  Ist  following,  the 
gnnd  jury  was  in  session  at  Winn£eld,  and  Pete  Warner  went 
ftere  in  obedience  to  a  smmnoDa  ftoui  that  body.  Hia  brother 
Ed.  was  at  that  time  driving  a  patron  through  the  country, 
and  did  not  retam  home  nntil  late  in  the  afteruoon;  Morgan 
WancT  was  engaged  in  his  nanal  work  at  the  eawmill ;  Brown 
**B  engaged  in  hia  mnal  wotIe;  and  Sherrod,  as  usual,  was  in 
charge  of  the  stable.  That  being  the  situation,  the  defendants, 
with  the  en»ption  of  L.  Anders,  Williarei  Anders,  William  Dil- 
lod,  H.  Hall,  A.  Lee,  W.  H.  Mann,  Thomas  Montgomery, 
ThcmtB  Walker,  E.  M.  Warren,  and  Silas  Wasson,  together 
vith  some  other  persona  who  haw  not  been  sued,  assembled 
in  BodflOD,  and,  after  consultation,  subscribed  to  an  instrument, 
D  writing,  as  follows : 

"^e,  the  citizens  of  Dodaon  and  the  Burrounding  commun- 
is, iiave  reastm  to  beUeve  that  our  interest  is  endangered,  and 
we,  »«  a  town,  are  any  time  liable  to  bo  destroyed  by  fire  caused 
or  started  by  an  incendiary.  ***  We  therefore  have  met,  and 
c*ch  of  ns  whose  signature  appears  below  pledge  ourselves  to 
keep  secret,  as  near  as  possible,  all  facts  which  might  destroy 
fl»  intention  of  said  meeting.  We  furtiier  agree  to  stand 
together  as  a  body  of  law-abiding  citizens  in  protecting  the  in- 
terest of  onr  town.  We  further  agrw},  and  do  ask  our  citizens 
■■  undersigned,  to  take  sadi  iiepe  as  ull-v  be  necessary  to  the 
investigation  of  the  recent  fire  in  the  town.  We  each  of  ua 
•demnly  affirm  that  he  will  not  talk  to  anyone  whose  eigna- 
tnie  does  [not]  appear  below." 

When  this  instromect  had  been  signed,  or  before,  the  chair- 
snta,  by  the  authority  of  the  meeting,  appointed  five  eommit- 
tnts,  whose  Anij  it  was  made  to  take  charge  of  and  interview 
the  three  Wamere,  Brown  and  Sherrod  one  committee  being 
wigned  to  each  of  the  five  persons  tlius  mentioned. 

The  committees  so  appointed  act£d  promptly,  and  in  accord- 
ance with  the  same  general  idea  as  to  the  function  that  they 
were  to  discbarge.  "Bill  Terral,  Ri-dden  Svkea,  Bob  Hughes, 
sad  Lee  Biaby"  waited  on  Morgan  Warner  at  the  mill  at  which 
he  iras  working,  informed  him  that  he  was  under  arrest,  re- 
■iined  with  him,  without  permitting  him  to  get  out  of  tlieir 
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right,  imtil  lie  whisOe  blew  to  .top  »»*' "'^ftJjrS'^"  *• 
to  go  hone  to  ehugo  l>i»  ='°'''°S,  ""  j,  „.d„ck  mt 

Dodsoo,  .»d  kept  b.m  '"'J'^P'"!^  .^^Lted"  Jim  Sbt^ 
night     Pr«ton  ^i  one  ot  the  TemJ.    ««^  ^ 

,i  .t  .hont  2  o'clock  in  the  .Oe.r?^"^  itp«^0»  » 
gmpd  until  after  renait,  going  ""  T?  ,  UieStabte  tl>»t 
Srf„  th.t  he  might  mail  a  letter  •°'i.'''"|Xt(  iL  T.l- 
he  might  teed  the  .took,  hot  ""''^'4^'^^]^,  0«r 
hot.  Faith.  Dean,  Water..  Stovall,  Jol"  J^T^.J^W.mer,  and 
boaVded  the  train  for  W.n.f.eld  ■»  ^-^l' ^''^l^Ta-em. 


boarded  the  train  lor  ninuii^u  .-  -—--  ,„j_._,  to  tbem. 
.to  of  Ed.  Warner,  .hose  where.bo.to  r^^^TZ  jorT. 
The,  found  Pete  waiting  to  be  o^  W»e  ^^^^^^ 
but  thev  informed  him  that  they  "»  ""^.^  „  he  ..Iked 
them  to  Dod,on,  and  he  consented  to  8».  ""^S",  " 
to  the  train,  one  ot  them  walked  ™  .°'^"  "t .  "  ,hich 
of  hi.  arm..  Sto,all  in  the  mennwhje  bought  •  ~f^' 
Terr.1  afterward  carried  in  a  eloirt  f*""f-„  °\S  ,h2 
b«,k  the  plaintiff  wa.  guarded,  without  '»^"'™',^^'^ 
the  train  reached  a  alatiou  »me  ■1J»«»?  *°"^J  SS=U 
wa.  pcremptorilv  ordered  to  get  off,  tni,  "t^,?". f"2°r„f 
holdi'ng  hi.'.rm;  a.  before,  he  "= -"±=^'"^'5,%^ ^"iob 
the  wood.,  where  he  was  informed,  with  •  dapwy  "  r 
and  the  u.e  of  harsh  and  abusive  language,  ^atbe  ™  »  ~ 
hanged,  and  he  was  moved  about  in  aeaich  of  «  tree  ™»«  »  , 
answer  the  purpose  of  .  gallows.  When  the  tree  ™  '""^ 
a  pistol  wo,  brought  to  tar  on  him,  hi»  collar  "^''f^^ 
torn  off,  a  noose,  which  had  been  made  at  one  end  ol  •*' "rj 
wa.  thrown  around  his  neek.  and,  he  laja,  the  »'•>«"'»  " 
the  rope  w„  thrown  over  the  limb  of  the  tree,  and  «i«t  ne 
wa.  draviu  up  in  the  air.  The  defendants  deny  that  tba  repe 
wa.  thrown  over  the  limb  of  the  tree,  or  that  it  waa  drawn  tul- 
comfovlably  tiglit  on  plaintiffs  neck,  and  ire  will  paaa  that  qna- 
tion  for  the  present  The  plaintiff  was  then  ordered  to  teU 
what  he  knew  about  the  fire,  and,  upon  hia  anawering  that  he 
knew  nothing,  he  was  told  that  he  lied,  and  that  hia  captnrt 
would  break  hi.  „c<.k-,  ,hool  out  hi.  braiBB,  etc,  unless  he  tolJ 
what  he  had  .aid  that  he  did  not  know.  He  was  then  led  aaide 
by  the  rope,  which  w„  .till  encircling  his  neck,  for  a  prirale 
natemew  ..th  one  or  two  of  the  defendants,  and,  the  into- 

_,^Hr.i       .       repeated.     The    defendants,    at    least   tbe 

?Xt  r      !°  "*«  rni.treatment  of  the  plaintiff.  ba« 

y  had  agreed  that  thej  would  scare  him  by 
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hraatoiiiig  to  hang  him  or  oherwiee,  but  that  it  wm  not  their 
atention  to  do  him  any  serious  injury.  They,  however,  con- 
w  ■••  in  stating  that  their  demonstrationa  were  to  be  given 
ach  in  appearance  of  reality  as  to  •onvince  the  plaintiff  that 
bey  were  exactly  what  they  appeared  to  be,  and  it  is  generally 
ffliceded  that  they  produced  that  effeci  Thus  the  witness 
*ean,  referred  to  by  the  plaintiff,  is  interrogated,  and  anawera 
a  follows :  "Q.  That  Muff  was  to  be  snfiBciently  strong  and  con- 
incing  to  bring  forth  resnlte,  waa  it  not?  A.  We  jnst  wanted 
im  to  tdl  what  he  knew.  Q.  Ton  didn't  eipest  to  accomplish 
nything  by  playing  with  him?  A.  Without  hurting  him.  Q. 
lepcat  the  question,  Mr.  Stenographer  (which  was  done).  A. 
fe  did  not  play  with  him." 

The  witness  Talbot,  also  referred  to  by  plaintiff,  is  inter- 
fgated,  and  answers  as  follows:  "Q.  Did  you  give  him  time 

0  pray— to  meet  his  Maker?    A.  Yes,  I  told  him  that  if  he 

wited  to  do  anything  of  that  sort  he  could  do  so Q. 

well,  you  all  were  very  much  in  earnest  in  what  you  were  do- 
ng  down  there?  A.  We  felt  that  way,  Q.  You  didn't  try 
»  create  the  impression  that  it  waa  a  joke?  A.  No,  sir.  Q. 
»on  tried  to  make  these  boys  believe  that  you  were  going  to 

Mug  them  if  they  didn't  tell?     A.  Yes Q.  What  was 

he  purpose.  Doctor,  in  tying  the  ropes  around  the  necks  of 
«»e  two  boys?  A.  Why,  it  waa  to  get  them  to  tell  what  they 
mew  aboat  the  fire,  Q,  Do  yon  mean  that  it  was  to  force 
"'em,  throngh  fear  of  being  bung,  to  tell  what  they  knew  ?  A. 
'*ell,  we  didn't  intend  to  hang  them.  Q.  Doctor,  I  under- 
"^'"^  yon  to  say,  before,  that  you  didn't  intend  to  do  that,  but 
™e  question  I  now  ssk  you  [is],  if  your  purpose,  in  tying  the 
ropes  around  their  necks,  waa  not  to  comp^  tlicra,  throngh 
lear  of  being  bung,  to  tell  what  they  knew  about  the  fire  at 
^^odson?  A.  Why,  of  course  that  was  it.  ....  Q.  Tour  man- 
^*r  and  language  toward  these  parties,  when  you  held  them 
^der  arrest,  was  very  determined  and  very  rough  and  very 
MOaive,  in  order  to  make  them  believe  *"  that  you  intended 
"•  do  them  some  great  harm  if  they  did  not  eonfesa  to  yon 
■^Wt  you  desired  or  believed  that  tiiey  had  knowledge  of?    A. 

1  didn't  say  it  was  rough;  of  course,  it  was  dntermined,  Q. 
*u  it  riolent — apparently,  I  mean?    A,  It  might  have  ap- 

P*tted  that  way  to  them Q.  Suppose  one  of  the  boys 

W  resisted  or  drawn  a  weapon,  would  you  have  used  yours? 
A-  That  is  an  opinion,  now;  I  couldn't  say.  If  I  thought  he 
inteudbd  to  use  his,  I  would  have  used  mine.  ....  (After 
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an  interval^  and  on  redirect  examination.)  I  would  like  to 
explain  to  the  jury  that  had  these  parties  attempted  to  libera 
ate  themselves,  why,  I  would  not  have  felt  justified  in  shooting 
one  of  them^  but  I  meant  to  have  said  yesterday,  as  a  matter 
of  self-defense,  that,  had  they  attempted  to  use  a  weapon  on 
me,  I  most  certainly  would  have  done  the  best  1  could  on  tfaem.'* 

After  the  second  hanging  demonstration,  the  plaintiff,  who 
testifies  that  he  did  not  desire  any  further  experience  of  that 
kind,  stated  that  Bube  Brown  had  told  him  Hhat  he  was  going 
to  bum  the  town,  and  that  he  had  burned  a  few  of  the  damned 
old  shacks,^'  and,  being  confronted  with  Brown,  who  was  also 
held  by  a  rope,  he  or  someone  else  informed  Brown  that  the 
statement  had  been  made,  and  the  latter  said,  ^^Wbj  don't  you 
tell  the  whole  story?"   or  something  to  that  effect.    Brown's 
case  is  not  before  us,  nor  is  that  of  Ed.  Warner,  and  we  need 
say  no  more  concerning  them  than  that  they  were  taken  into 
tiie  same  woods  as  the  plaintiff,  and  that  they  were  all  rdeased, 
at  10  or  11  o'clock  at  night,  with  the  distinct  understanding 
that  the  plaintiff  should  leave  Dodson  early  the  next  morning, 
that  Brown   should  leave   within  three  days,   and   that   Ed. 
Warner  should  be  allowed  ten  days  within  which  to   settle 
his   business,    at    the    expirati(»i   of    which   he   also    should 
leave.     The  plaintiff  left  the  next  morning  very  early,  and 
without  waiting  for  the  train.    But  during  the  ®*®  day  the 
defendants,  or  a  number  of  them,  had  another  meeting,   to 
which    Brown    was    invited,    and    as    a    result   of    which    he 
left  Dodson  on  the  morning  of  July  3d,  having  passed  the 
previous  night  in  the  custody  of  one  of  the  defendants,  who 
slept  with  his  pistol  by  his  side,  and  who,  with  another  of  the 
defendants,  accompanied  him  to  the  depot  and  saw  that  he  got 
off  on  the  train,  after  buying  his  own  ticket.    It  is  said  that 
the  plaintiff  left  Dodson  of  his  own  accord,  preferring  that 
course  to  being  turned  over  to  the  officers  of  the  law,  or  to 
remaining  in  a  town  the  citizens  of  which  had  such  a  poor  opin- 
ion of  him.    We  do  not  find  this  to  be  a  fact.    Our  conclu- 
sion is,  the  testimony  of  the  defendants  to  the  contrary  not- 
withstanding, that  he  was  given  to  understand  that  his  imme- 
diate departure  and  absence  from  Dodson  were  essential  to  his 
continued  existence,  and  we  are  inclined  to  think  that  the  sug- 
gestion  contained  no  idle  threat. 

Eetuming  to  the  pretermitted  question:  Was  the  plaintiff 
actually  suspended  by  the  neck?  There  is  this,  among  other 
things,  to  be  said:  The  plaintiff  is  the  only  witness  in  his  own 
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dialf  who  was  present,  and  he  testifies,  positively  and  circnin- 
tantially,  that  he  was  so  suspended,  and  that,  on  tiie  occasion  of 
ifi  second  suspension  (to  quote  his  language),  "When  they  let 
le  down,  I  fell  up  against  Morgan  Stovall — I  suppose  I  did,  as 
was  there  when  I  knew  where  I  was  at." 
Seyeral  of  the  defendants  who  were  present  testify  that  the 
ope  was  only  five  or  six  feet  long,  that  the  limb  of  the  tree 
m  ten  feet  above  the  ground,  and  that  the  end  of  the  rope 
raa  not,  and  could  not  have  been,  thrown  over  the  limb.  It 
!  conceded,  however,  that  on  both  occasions  one  of  the  defend- 
nts  climbed  tiie  tree  in  order  to  impress  the  plaintiff  with  the 
Sea  that  his  purpose  was  to  throw  the  rope  over  the  limb,  and 
he  question  suggests  itself,  how  could  the  defendants  have  ex- 
acted to  impress  the  plaintiff  with  the  belief  that  a  rope  only 
lie  or  six  **•  feet  long,  after  having  been  looped  around  his 
»ck,  could  be  passed  over  the  limb  of  a  tree,  ten  feet  high^ 
md  fall  down  upon  the  other  side  far  enough  to  enable  them 
D  reach  it  and  thereby  lift  him  off  the  ground  ?  Beyond  this, 
'^ftn,  a  defendant  who  was  on  the  spot>  and  who  was  a  mem- 
^  of  the  committee  specially  charged  with  the  extraction  of 
nfonnation  from  the  plaintiff,  testifies  that  the  rope  was  thrown 
>ver  the  limb,  and  that  he  caught  it,  within  a  foot  or  two  of 
ihe  plaintiff^s  neck^  in  order  to  prevent  its  being  tightened  from 
fhe  other  side.  It  is  true  that  the  court  took  a  recess  about 
"Wt  time,  and  after  the  recess  the  witness  corrected  his  testi- 
mony and  stated  that  the  rope  was  not  thrown  over  the  limb, 
but  it  is  also  true  that  he  testified  after  the  recess  that  he  had 
n*d  no  particular  conversation  with  anyone  during  the  re- 
^  whereas  it  was  proved  conclusively,  and  without  attempt 
w  contradiction,  that  two  of  the  defendants,  who  had  testi- 
"Cd  that  the  rope  was  too  short  to  go  over  the  limb,  had  talked 
w  him  for  some  time  during  the  recess  with  great  animation. 

Again,  Felix  Walker,  Jr.,  a  witness  for  the  plaintiff,  referring 
*o  one  of  the  defendants,  gives  the  following  testimony,  which 
were  hag  been  no  attempt  to  contradict,  to  wit:  '*I  walked  up, 
^d  Cyrus  Jones  turned  around  and  went  to  talking  to  me  about 
%  Mvd  he  told  me  that  Ed.  was  the  biggest  coward  in  the  bunch ; 
™t  he  jerked  the  rope  off  his  neck.    I  spoke  up  and  said,  'Did 

^^hang  him  up?*  and  he  says,  Tes,  we  hung  the  s s  of 

^ — s  up/  ** 

0^  conclusion,  then,  is  that  the  plaintiff's  allegations  as 
^  tte  circumstances  and  manner  of  his  treatment  are  substan 
^y  established  by  the  evidence  in  the  record. 
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On  the  trial,  the  defendants  ofEered  to  prove  the  facts  whick 
led  them  to  suspect  that  plaintiff  had  some  guilty  connection, 
frith  the  fire  which  had  occurred  in  Dodson  on  ^^^  June  25, 
1902,  and  several  bills  of  exception  were  taken  to  the  ruling 
of  the  trial  judge  in  excluding  the  eridence  so  offered.     The 
ruling  complained  of  was  manifestly  correct.    Torture  is  no 
longer  permitted  in  civilized  countries,  even  as  a  punishment 
for  crime,  and  still  less  can  it  be  tolerated  upon  the  bare  susr 
picion  that  a  crime  has  been  committed,  or  to  extort  a  con- 
fession thereof  or  an  accusation  against  others.    The  plaintiff 
claims  only  actual  damages,  and,  if  the  defendants  had  been 
allowed  to  prove  their  suspicions  of  his  complicity  in  the  fire, 
such  evidence  would  have  been  entitled  to  no  weight  by  way  of 
mitigation,  for,  even  under  the  authorities  which  hold  that 
provocation  may  be  shown  in  mitigation  of  exemplary  damages, 
the  provocation   must  be  immediate,  whereas  the  alleged  provo- 
cation in  this  case  had  occurred  five  days  before  the  infliction 
of  the  injury.    In  the  well-considered  case  of  Goldsmith  v. 
Joy,  61  Vt.  48,  16  Am.  St.  Eep.  923,  17  Atl.  1010,  4  L.  E. 
A.  600,  in  which  the  American  and  English  cases  upon  the  sub- 
ject are  reviewed,  the  supreme  court  of  Vermont  say: 

'^t  is  a  general  and  wholesome  rule  of  law  that  whenever, 
by  an  act  which  he  could  have  avoided  and  which  cannot  be  jus- 
tified in  law,  a  person  inflicts  an  immediate  injury  by  force» 

he  is  legally  answerable  in  damages  to  the  party  injured 

If  provocative  words  may  mitigate,  it  follows  that  they  may 
reduce  the  damages  to  a  mere  nominal  sum,  and  tiius  practic- 
ally justify  an  assault  and  battery.  But  why,  under  this  rule, 
may  they  not  fully  justify?  If  in  one  case  the  provocation  is 
60  great  that  the  jury  may  award  only  nominal  damages,  why, 
in  another  in  which  the  provocation  is  far  greater,  should  they 
not  be  permitted  to  acquit  the  defendant,  and  thus  overturn 
the  well-settled  law  that  words  cannot  justify  an  assault?  On 
the  other  hand,  if  words  cannot  justify,  they  should  not  miti- 
gate/' 

For  the  reasons  stated  above,  it  is  unnecessary  to  decide 
whether  an  immediate  provocation  ®**  can  be  shown  by  way 
of  mitigation,  since  the  defendants  in  this  case  had  no  imme- 
diate provocation  and  acted  with  entire  deliberation.  Other 
bills  were  taken  on  behalf  of  the  defendants;  one  to  the  judge^s 
charge  as  given,  and  fourteen  to  his  refusal  to  give  special 
charges.  It  is  evident,  however,  that  in  a  civil  case,  where  there 
it  no  well-founded  complaint  of  the  exclusion  of  evidence,  it 


Dec  1903.]  Wabnsb  v.  Talbot.  471 

becomee  immaterial,  on  the  appeal,  whether  the  charge  of  the 
trial  judge  was  right  or  wrong,  since  it  is  the  duty  and  the 
pririlege  of  this  court  to  apply  the  law  according  to  its  under- 
standing thereof,  and  regardless  of  what  the  trial  judge  may 
have  charged.  Two  hills  of  exception  were  also  taken  on  be- 
half of  plaintiff,  but  they  are  not  iasisted  on,  and  need  not  be 
considered. 

The  fire  in  Dodson  occurred  on  June  25th.    On  July  Ist, 
when  the  defendants  took  the  plaintiff  into  their  custody,  the 
grand  jury  was  in  session  at  Wionfield,  about  twelve  miles  away. 
The  foreman  was  a  prominent  citizen  of  Dodson,  and  the  plain- 
tiff waa  in  attendance,  in  response  to  a  summons,  as  a  witness. 
In  all  probability,  therefore,  the  body  charged  by  law  with  that 
function  was  then  investigating  the  origin  of  the  fire,  and  the 
defendants,  instead  of  laying  fteir  facts,  if  they  had  any,  and 
their  suspicions,  before  that  body,  removed  the  witness,  who  had 
been  summoned  to  appear  before  it,  and  undertook  to  conduct 
the  investigation,  not  only  outside  of  the  law,  but  in  a  manner 
which  reduced  the  commimiiy  of  which  they  profess  to  be  the 
representatives  to  the  level  of  a  lawless  and  ignorant  horde  of 
savages.     Whilst,  therefore,  their  professions  are  those  of  law- 
abiding  citi2en8,  their  conduct  was  that  of  anarchists,  recogniz- 
ing no  governing  power  save  unbridled  passion.    The  plaintiff 
in  this  case  is  a  mere  boy,  who,  though  the  door  was  opened 
ioT  the  proof,  is  not  shown  ever  to  have  been  convicted  of  any 
offense,  or  ever  to  have  been  charged  with  any,  save  ®*^the 
shooting  of  an  oz,  the  value  of  which  he  paid  to  the  owner,  and 
thereafter  recovered  in  a  civil  action  in  which  he  satisfied  the 
court  that  he  was  not  guilty  of  the  charge.    In  the  matter  of 
the  fire  at  Dodson,  the  grand  jury,  which  was  in  session  in  July, 
1902,  brought  in  no  bill  against  him.    The  trial  of  the  instant 
case  began  on  February  6, 1903,  and  lasted  xmtil  February  14th, 
when  the  jury  brought  in  the  verdict    On  the  12th  of  February, 
during  the  trial,  the  grand  jury,  then  in  session,  found  an  in- 
dictment against  the  two  Warners  and  Bube  Brown,  charging 
them  with  arson  witii  respect  to  the  fire  in  question,  and  the 
indictment  was  admitted  in  eridence,  over  the  objection  of 
plaintifPs  counsel,  who  thereupon  offered  to  prove  that  a  large 
proportion  of  the  members  of  the  body  by  whom  it  had  been 
found  were  closely  related  to  the  defendants  in  whose  behalf  it 
was  offered.    The  evidence  was  objected  to  and  excluded,  and 
no  action  by  this  court  in  the  matter  is  now  invoked.    It  is, 
however,  stated  by  counsel  for  the  plaintiff  in  his  brief,  and  ia 
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not  denied  by  the  other  side,  that  the  proflecntion  under  the  inr 
dietment  go  found  was  promptly  abandoned. 

The  jury  by  which  the  case  waa  tried  found  •'against  the  de- 
fendants, in  favor  of  the  plaintifiE,  for  conspiracy,  mental  an- 
guish, terror  and  distress,  in  the  sum  of  five  hundred  dollars,'' 
and,  whilst  we  appreciate  their  action  in  thns  gtamping  with 
disapproval  the  lawlessness  of  which  the  defendants  have  been 
guilty,  we  are  of  opinion  that  tbe  amount  awarded  falls  short 
of  compensating  the  plaintiff.    To  the  mental  anguish,  terror 
and  distress  which  he  suffered  whilst  the  defendants  held  him 
in  custody,  there  ia  to  be  added  some  physical  suffering,  beyond 
which  there  is  also  to  be  added  the  sense  of  humiliation  and 
disgrace  with  which  he  must  ever  in  the  future  remember  that, 
with  a  rope  around  his  neck  or  fastened  upon  his  arm,  he  was 
for    hours    led    id)out,  rather    like  ®^  a  dog    than    even    a 
criminal,    with    occasional    demonstrations    of    hanging,    or 
actual   hanging,   as   suited   the  humor   of  his   captors.    No 
amount  of  money  could  fully  compensate  a  self-respecting  man 
for  such  treatment,  but  five  thousand  dollars  will  perhaps  come 
nearer  doing  so  than  five  hundred,  and  we  shall  therefore  fix 
the  plaintiff's  damages  at  that  amount.     There  is,  we  think, 
error  in  the  verdict  and  judgment  appealed  from  in  another 
res])ect     Thomas  Walker,  William  Anders,  William  Dillard,  E- 
M.  Warren,  Thomas  Montgomery,  Silas  Wasson,  H.  Hall,  J.  T- 
Payne,  and  Alonzo  Lee  have  filed  a  general  denial.    It  does  not 
appear  that  they  signed  the  instrum«at  of  July  Ist  (copied 
in  the  statement  which  precedes  this  opinion),  nor  is  there  any 
evidence  in  the  record  which  connects  them  with  the  unlawful 
acts  of  which  the  plaintiff  complains.    A.  B.  Anders,  Jim  Ter- 
ral,  and  Lee  Terral  filed  no  answer  at  all,  and  are  connected  with 
the  matter  only  by  reason  of  the  fact  that  their  signatures  aie 
attached  to  the  instrument  mentioned.     That  instrument  is,  of 
itself,  harmless,  and  the  evidence  dehors  the  instrum«it  leads 
us  to  believe  that  there  were  some  of  the  signers  who  really  did 
not  contemplate  that  anytiiing  unlawful  would  be  done,  w. 
rather,  it  fails  to  show,  as  to  all  the  signers,  that  they  had  such 
action  m  contemplation.    And  this  is  true  aa    to    the   thiee 
wnose  nam^  ^e  last  above  mentioned.    It  is  also  true  of  D. 
nial  ?.^    *  y'"'^""  Radescich,  who  joined  in  the  general  de- 

I^;  rih'i^^^^^  ^"^^  -^^^  «^'  ^^- «- 

ite  been  rZ^     -inonjas  Anderson  (against  whom  no  jndement 

Jo^  m^k  ^r«^  ^'^^"'  I-  C-  S'nith,  M.  DiUarf,  T. 
'  ■    ^°^  S^by,  Lee  Busby,  P.  p.  Smith,  F.  T.  Walker, 
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H.  E.  WaJker,  Fox  Deloney,  tnd  John  Delonev.  who,  in  the  an- 
Bwer  filed  by  them,  admit  that  they  met  together  and  resolved  to 
iOTcstifate  the  fire,  but  deny  that  they  Imd  any  unlawful  purpose 
in  Tiew,  and  as  ***  against  whom  we  find  no  otlier  evidence  than 
thcar  Bignatures  affiled  to  the  instrument  mentioned.  W.  H. 
Hum  and  Ik  Andera  make  the  eame  defense  and  are  in  the 
iwne  poeition,  save  that  their  signafurea  do  not  bo  appear, 
■Upon  the  other  hand,  C.  E.  Jones,  W.  M.  Preston,  J.  R.  Sykes, 
ffilham  Terral,  E.  B.  Gentry,  and  E.  E.  Hughes,  wlio  also 
joined  in  the  answer  filed  by  the  defendants  last  mentioned, 
not  only  signed  the  agreement  of  July  Ist,  but  are  shown  to 
h«Te  actually  participated  in  executing  it  in  an  unlawful  man- 
ner. 

As  to  the  ronaining  defendants,  i.  e.,  John  Terral,  H.  H. 
Ttlbot,  Z,  T.  Faith,  Hike  Oaar,  B.  M.  StovaU,  J.  A.  Dean, 
Jnle  Waters,  J.  B.  Lee,  and  J.  B.  Milanj  they  not  only  signed 
fte  agreement,  hnt,  with  the  exception  of  Lee,  were  the  per- 
Ksa  who  took  the  plaintiff  in  charge  and  inflicted  upon  liira 
the  injury  of  which  he  complaine,  beyond  which  tliey  admit, 
in  the  answer  filed  by  them,  ttat  they  subjected  the  plaintiff 
to  the  tmlawfnl  restraint  during  whioii  he  received  that  in- 
jmy,  snd  they  mnst  be  held  liable  for  tlie  consequences. 

It  is  therefore  ordered,  adjudged  and  decreed  that,  in  bo  far 
••  it  ccndemns  A.  B.  Anders,  Qeorj^e  Anders,  L.  Anders, 
Thomas  Anders,  Lee  Busby,  Thomas  Eiisbv,  Fox  Deloney,  John 
Deloney,  M.  Dillard,  W.  Dillard,  D.  E.  Gaar,  John  Gaar,  J. 
W.  Gaar,  P.  E.  Grisham,  H.  Hall,  T.  L.  Jones,  A.  Lee,  W. 
H.  Mann,  Thomu  Montgomery,  J,  T.  Payne,  William  Rades- 
dch,  A.  Smith,  X,  C.  Smith,  Joel  Smith,  P.  F.  Smith,  Jim  Ter. 
isl,  Lee  Terral,  P.  T.  Walker,  Thomas  Walker,  H.  E.  Walker, 
E.  M.  Warren  and  Silas  Wasson,  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed,  and  that  the  demand  of  the 
plunttff  be  rejected  at  his  cost.  It  is  further  ordered,  ad- 
judged and  decreed  that,  as  to  J.  A.  Dean,  Z,  T.  Faith,  Mike 
Qssr,  B.  B,  Gentry,  E.  E.  Hughes,  C.  E.  Jones,  J.  E.  Lee, 
J.  B.  Milam,  W.  M.  Preston,  J.  E.  Sykes,  ^^  B.  M.  Stovall, 
B.  H.  Talbot,  John  Terral,  "miliam  Terral ,  and  Jule  Waters, 
MJd  jadgment  be  amended  by  increasing  the  amount  thereof 
from  five  hundred  dollars  to  five  thousand  dollars,  and,  as 
unended,  affirmed,  said  defendants  Inst  mentioned  to  pay  all 
cosh,  save  such  as  may  have  been  ineurred  by  tlieir  codefend- 
snto  who  are  discharged  by  this  jadgiiit:nt,  which  costs  siiall  b" 
psid  by  the  plaintiff. 
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Breauz,  J.,  concore  in  the  decree. 

St.  B.p.  923.     T,  „itig.t.  d.«.g»  "y  f;'2'.j'  ;S  .Tib"  5J.» 

rroYoc.ii...  „a  before  bi.  blood  b.,1  ti«.  to  '"'■  1>;^'\„S 
riek.  S  Bl.ckf.   219.   23   An.   Dee.  99;   J;e«w»7  J.  !!°'f  '  ^^S 
27  Am.  Dee.  492,   Ir.l.ud  ..  Elliott,  !^J"i^"lJt^j^^li 
Keieer  v.  Smith.  71  Ala.  481,  46  Am.  IWp.  »12i  St*t«  T.  JICW", 
l£o.  544,  59  Am.  Dec.  281. 


GBEVENIO  T.  WASHINGTON    LIFE    INSTJBANOB  CO. 
[112  La.  879,  36  South.  780.] 

LIFE  INSnBANCE-PoUcy  as  E»ld«Me.-U  a  Vie  f"?"^ 
pollo.v  appears  on  ooe  siieet  of  paper  emljrwing  'o"*,  P*^„" ,  I^ 
eontalnioB  lb,  main  oonlraol,  th.  Uit  ..rtiun  P'l-tei  c."!'""' "J 
•Ereem.nla,  the  ne.t  the  applieation  .nd  eertaln  ■■'■"."l'*S 
ana  ajsreemonta  of  th.  applieint,  end  th.  lut  the  u«iai  '»?''"";j 
indicalioK  thot  the  folded  paper  containa  a  policy  on  tbo  ""  "  (^ 
inaured  llie  policy  consista  of  the  whole  docoment,  and  an  oa 
aebmil  i,  i„  'evi,l-.„e,  .arrlca  evervlhinB  .n  the  1..I  pag".  '"'T 
lag  it  uuneceaaary  to  thCTeofter  offer  apeeially  the  copy  .'  ""'.j^ 
plication  for  the  policy  in  order  to  got  it  before  the  ooart.     (p.  *"•/ 

rNaURANCE-LIfe-Place  of  Oonttact-A  atatote  of  eae 
state  providing  that  no  life  insuranca  company,  doing  buiiD«»« 
thai  .late,  ,h,ll  decl.r.  an;  policy  lapa.d  or  torfeil.d  '"  "^ 
r„„li  °'  r,""'--.  .wept  rfl.r  .Jeciff  nolle,  u  prer.ded  tbeng 
npphe.  only  to  bn.lne.a  ?,an.acled  In  that  .Ut.  and  d""  «°'S 
th.„S?-°'- ''"■'«  '°  tbal  •late  "  »  "itUen  of  aaoiLr  jtate  "'«• 
th,  pol.cy  ,.   delivered   and  the   prcmlnm  pud.     (p.  «'■)  ,  „„ 

ln.n„„^^'"''^°i:-I-".-Place  of  Ooiitra«.-Il  a  P°"'J-.  ""^T 
rated  therein ""'"^''  '"  °'"'  "t^L  by  an  inaurance  company  '"^  IT 
therein  „"'"'  '"^  ■■""  L  Hi  agent  In  another  .late  ler  dchJ'J 
lb.  piece  S  If',"'"  -'  tho  prenletn,  th.  centtact  ..  «;»?'  Utl« 
""•■     Cpp    4S2,  48|">"'"J'  ""i  '■  gov.ri.«d  by  th.  law  .1  th.  »"- 

■     ■  McLotigUia  ana  F.  McGIoin,  for  the  appellunt 
Merrick  At 
^  jjj        l-ow.a  „d  P.  Gensler,  Jr.,  tot  the  appeUee. 

^'u,  c.  Gre,^?*'''''  J-     On   the    80U.  ot  December,  1»H 

>  'i='<-„,l„„t  „„,  ft, '"""°'i  "  '"iting  toT  insurance  on  hU  Ufil 

'--twenty  ,.„'^''"J1'»  U.e  m„„  „f  fl,,  tho.sKid  doUm  « 

*•    «««    «£  ^SS""'  J*"°      The  .pplicalion  »»■?•'• 

■■"=»  «t  the  oompanj     Among  the  '"P' 
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ktions  contained  in  the  application  tsa  one  reciting  that  "neg- 
iect  to  paj  the  premiom  on  or  before  the  day  it  bec&me  due 
»iU  jeaAar  the  policy  nnll  and  void  and  forfeit  all  payments 
made  thereon,"  Another  stipulation  recited  "that  the  policy 
«f  innirance  hereby  applied  for  shall  not  be  binding  upon  this 
«mpany  until  the  amount  of  premium  as  stated  therein  shall 
be  received  by  said  company,  or  some  authorized  agent  thereof, 
diaing  the  lifetime  of  the  party  therein  insured." 

Cocke,  the  Louisiana  agent  of  the  company,  forwarded  the 
•pplication  to  the  home  office  in  New  York,  and  the  company, 
acceptiDg  the  same,  wrote  its  policy  of  insurance  in  accordance 
therewith,  dated  December  24,  1894,  on  the  life  of  Grevenig, 
■nd  sent  the  same  to  Cocke  in  Louisiana  who  there  delivered 
it  to  Grevenig,  Grevenig  paid  the  first  premium  in  Lotusiana, 
pKmmably  at  the  time  of  the  delivery  of  the  policy  to  him, 

*  The  fact  of  its  payment  in  Louisiana  is  shown  by  the 
•^pt,  across  the  face  of  which,  in  red  ink,  is  written  "counter- 
>gned  by  T,  J.  Cocke,  agent,"  and  on  the  margin,  in  red  ink, 
tppeaiB  the  words  "Agency  receipt."  Cocke,  who  is  thus  shown 
*  "lave  received  the  premium,  was  in  Louisiana,  and  there  was 
M  necessity  for  his  countersigning  the  receipt  if  he  bad  not 
•weived  in  Louisiana  the  premium  paid.  Had  it  been  paid  to 
«»  company  in  New  York,  there  would  have  been  no  need  for 
Cocke's  signature  at  alL 

trevenig  paid  two  other  premiums  on  the  policy — ^the  one 
flue  December  24,  1895,  and  the  one  due  December  24,  1S96. 
Joese  premiums  were  paid  in  Louisiana  to  Cocke,  agent,  and 
"W  receipts  therefor  are  countersigned  by  him,  and  both  bear 
*l>e  legend  "Agency  receipt" 

^ij™ct  of  the  three  receipts  contain  a  stipnlation  as  follows ; 
■'I'is  receipt  to  be  valid  must  be  countersigned  by  the  agent 
™  receiving  the  premium."  So  Cocke,  receiving  the  premiuma 
"1  Ix>uiaiana,  comj^ed  with  this  stipulation  by  countersigning 
"le  receipts.  After  paying  three  premiums,  and  some  sis  weeks 
^or  to  the  fourtii  premium  falling  due,  Grevenig,  to  whom 
«e  policy  was  made  payable,  assigned  the  same  to  hie  mother, 
™»-  Elizabeth  Grevenig.  The  fourth  premium  on  the  policy — 
"*  one  due  December  24,  189T — ^was  not  paid,  nor  was  any 
•""Wqnent  premium  pwd, 

^enig  died  December  30,  1900.     At  the  date  of  his  death 
7*^6  liad  been  default  on  four  premiums  on  the  policy.     That 
^""•^ay,  the  premiums  that  should  have  been  paid  the- 
r'Wmh^r  24,  1897,  1898,  1899  and  1900  had  not  been 
^'^Wing  bis  death,  his  mother,  the  assignee   of   the    ] 
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tieatLnj  the  same  v  still  in  force,  broofht  the  presoit  acticB 
■giinst  the  coinpanj  seeking  to  recorer  the  fall  unwmt  of  Uw 
pofcr.  *•*  The  comcaiiT  iJefenda  an  the  ground  of  tbe  far- 
feitOTc  tad  Upeinz  of  &e  poLicT  by  reason  of  the  nonpayment 
of  the  prentioma  due  tfcerwjn.  There  w»&  jaJ^ent  below  f<ff 
lb*  Jiifen'bni  and  plaintiS  ippejl*. 

BnLii«:  The  pclicj  o'  LnsaraTM.-e  in  question  was  annexed  t» 
and  tn;ide  pan  of  plaintilfi  petiti<m,  and  when  it  came  to  Qm 
cSfrjB^  of  eritieice,  piiicdiFs  ooansel  offered  in  evidence  "tbe 
poi;c»  of  life  insaranoe  sued  on  in  t>iij  case,  Xo,  89,618." 

T^e  EambCT  er'^n  is  thai  of  the  policv.  This  policy,  as  an- 
teied  ti>  the  rifcid\;n  and  offered  in  evidence,  appears  s  ono 
tar;e  sheet  of  paper,  embncinj  fonr  pases.  On  the  first  p*g* 
iij  z^g  Eain  f-jctrart  of  inscrioce,  wherein  ia  recited  that  Bie 
p:l.cy  a  i<6u-?d  in  coosii^ranon  of  the  reprea^ntations  made  in 
ce  <rr^ca::oQ  for  the  poa'Tv  and  the  payment  of  the  first  pre- 
i=i-2;  a^i  tht-j?e  ii«wifter  to  fil  dne :  and  wherein  it  is  further 
recinrd  zbit  ihe  p<:licv  is  issi;^  and  aocepted  by  the  asBored  upon 
the  i.vc-:;~  -rTs  42^  »,jree=:siE  printed  by  the  companT  on  the 
— ^'-*  •■''  the  policy,  wha:3  dKidiuooa  and  aireernenta  are  ae- 
wctiii;  bj  tTLe  aesiiwd  js  part  of  the  ctBirsit.  and  to  them  i» 
f.Tsn  ^*  si::ie  force  and  «ff?«  as  if  printed  En  full  over  the 
srutir^s  w'':ca  apoear  on  ifce  drst  pai^e,  or  ac  the  foot  of  the 

«■  -  "*  se^vc;  raj*  cr  tie  poBrr.  which  woold  be  one  erf 
~e  — ~<r  paj^  we  dso  awier  dw  hea-iijir  "Conditions  and 
'^^Ji.^?  ^'"'^  ^  *^  for:=inj  part  of  this  policy"  cer- 
'^■'^.j^"^--''-/^~':-.«=:jcs  Ece  new  necesary  u  refer  Iol  Thai 
■w^tf  *^'''-;'^ -,  ^^^•-■-  pjof.  which  woald  be  th«  third  pase  of  the 
I>-Uv.-v-**  ^"^  tt^'i-er-  the  heaiiaj  •HTopy  of  af^Iicati.jn  for  this 
^a^^v:^  "■^'^^  "^  ^^  appiicasca.  wtk-fa  cc-n-aios  not  only  the 
■,'^4:  -c*,*^^  *=*»>irs  ^csaal  ta  x  a^itd.  «ad  pvea  in  sncb  f- 
««  »^T  of  -^'J  .t^'   «--^ii3  &^a«^ed^nMais  and  asreecaenls 

^•^  ^'^1^^^  pa^  at  tU  ■befe--dte  Tmt  ami  vet- 

AjDoont 
95,000.00 

r  aanaallT," 
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We  hold  that  *'the  policy"  of  insuranoe  isemed  in  this  man- 
ner and  form  to  Orevenig  indnded  what  was  written  and  printed 
« the  fonr  pages,  and  when  the  offer  was  made  of  '*the  policy^ 
in  eridence  by  plaintiffs  counsel,  without  reservation,  it  ear- 
ned everything  on  the  four  pages.  Thereafter  it  was  not  neoee- 
mrj  for  defendant's  counsel  to  offer  specially  the  copy  of  appli- 
cttion  for  the  policy  in  order  to  get  it  before  the  court. 

Botti  in  Ihe  main  contract  of  insuranoe  and  in  the  applica- 
tion which  is  made  part  of  the  policy,  the  continued  life  of  the 
policy  is  made  dependent  on  the  payment  of  the  annual  pre- 
miums.   The  policy  stipulates  for  the  lapsing  and  forfeiture 
of  the  contract  by  reason  of  tiie  nonpayment  of  ibe  premiums. 
The  evidence  establishes  the  lapsing  of  ttie  policy.    The  oflScials 
of  the  company  give  as  the  date  of  this  lapsing  the  24th  of 
December,  1897,  which  was  the  date  for  the  payment  of  the 
fourth  annual  premium.    There  is  no  contention  on  part  of 
fl»  plaintiff  that  the  December,  1897,  premium  was  paid,  nor 
that  any  premium  subsequent  thereto  was  paid  or  tendered. 
Not  only  were  the  four  annual  premiums  preceding  the  death 
of  the  assured  not  paid,  but  no  effort  seems  to  have  been  made 
to  pay  them,  nor  to  save  the  forfeiture,  nor  to  set  aside  the 
forfeiture  after  the  same  was  apparently  accomplished. 

The   premiums  were  not  paid,  and  Orevenig  and  his 
iXMither,  with  whom  he  lived,  and  to  whom  he  had  assigned  the 
policy,  appear  to  have  accepted  the  situation — doing  nothing 
toward  looking  after  the  policy  and  keeping  it  alive.    Evidently 
tbey  considered  it  lapsed,  for  they  seem  to  have  made  no  in- 
^piiries  eonceming  it,  nor  any  longer  bothered  themselves  with 
it  or  about  it.    Not  until  the  son's  death  does  the  mother  ap- 
pear to  have  concerned  herself  with  it,  and  while  she  and  the 
snored  quietly  stood  still  and  permitted  four  years  to  elapse 
without  jMLying  or  offering  to  pay  premiums^  and  permitted 
^e  company  to  mark  the  policy  off  its  books  as  a  policy  lapsed, 
<be  now  seeks  to  have  it  decreed  no  forfeiture  had  occurred  and 
&at  the  policy  is  still  in  force. 

Her  contention  is  that  notice  of  the  falling  due  of  the  pre- 
miums was  not  given  and  because  of  this  lack  of  notice  for- 
f  dtare  could  not  be  declared  by  the  company.  We  find  nothing 
in  the  policy  requiring  such  notice,  and  no  statute  of  Louisiana 
is  dted  requiring  the  same.  But  it  is  claimed  that  by  the  in- 
SDiance  laws  of  the  state  of  New  York,  the  domicile  of 
tompBny,  such  notice  is  required,  and  that  the  policy  ^' 
temis  refers  to  these  laws,  and,  hence,  they  are  to  be  consi 
as  incorporated  in  the  contract  and  control  it. 
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We  find  DO  gencnd  reference  in  the  poUcy  to  ^^J^^^ 
UvB  of  New  York,  and  making  the  same  part  thereof,  wc  w 
Cnd  a  special  reference  to  section  SS  of  chapter  690,  W  ^^ 
(as  we  understand  it)  of  the  laws  of  New  York,  passed  in  l»»^ 
but  this  section,  whidi  is  recited  in  the  poUcy,  relates  onlj» 
the  surrender  Taluc  of  lapsed  or  forfeited  poUcies,  and  m  no 
wi5e  refers  to  notices  to  be  given  of  the  falling  doe  of  premiuiMr 
or  reqiiirw  such  nodce.  There  is  no  reference,  general  or  q«- 
dal,  to  any  statute  of  New  Yoric  relating  to  the  giving  of  notios 
and  requiring  the  same  as  a  •■•  condition  precedent  to  the  laps- 
ing of  the  policy  of  insurance. 

Under  these  circumstances  the  case  comes  within  the  rn» 
applied  in  Mutual  Life  Ins.  Co.  t.  Cohen,  179  U.  S.  262,  21 
SupL  Ct  Bep.  106,  45  Lu  ed.  181.     In  that  case  the  insurer 
was  a  Xew  York  company;  the  assured  a  resident  of  Ifontanap 
So  in  the  case  at  bar  the  insurer  was  a  Xew  York  company, 
the  assured  a  resident  of  Louisiana.     In  the  Cohen  case,  the 
policy  was  wrinax  in  Xew  Yoii^  but  deliTcred  in  Montana, 
where  the  premium  was  paid.     In  the  case  under  consideratioB 
the  po'Jcy  was  written  in  New  Yort  but  delirered  in  Ixjuisi- 
ana,  where  the  first  and  subsequent  premiums  were  paid.     Held, 
in  the  Cohen  ease,  that  ''iinder  those  circumstances,  under  tiie 
^neral  rule,  the  contract  was  a  Montana  contract,  and  gov- 
erned by  the  la wa  of  that  state" :  Citing  Equitable  Life  Assur. 
Sea  T.  Clements,  140  U.  S.  226,  232.  11  Sup.  Ct  Bep.  S22, 
So  I^  ed.  497. 


Trlw^r^^i^t^  *^^  company^:  See,  also,  Iowa  Life  Ins.  Ca 
Th«^w^  •  ?•  ^^*  ^^  Sup.  Ct  Eep.  126,  47  Ll  ei  2CM> 
tS  wi^^^  '"^^^  ^  ^  contention  tiiat  the  law  of  New 
%  of  p^S^  ^^  ^  ^tten,  required  nodce  of  mst^ 

^■ww  Mt  «t«»      TT  Cohen  case  continued:  *Tliis  notice 

PoBcy  wi^  i*"^^^  *^  ^"^  ^'  ^«^  Y^  controls,  the 
mg^J^  ^*^  •i^  the  plaintiff  was  entitled  to  re- 

HMlkpiid  tt  ^.TiS^.*  ^>  whether  the  lawof  Xew  Yo* 

Jt  did  not  since  the  policy  of  insur* 

"^  i»>«>rporate  the  law  of  that  state 

its  provisions  in  that  respect  conr 


-- ^ 
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troHing  upon  the  aaaured  and  insurer.  The  ruling  of  the  court 
m  tiie  point  ia  aommed  up  in  the  syllabTis  of  the  case  as  follows : 
"The  proTiaion  in  the  statates  of  New  York  that  'no  life  insur- 
mee  company  doing  litisineaa  in  the  etate  of  'iicw  York  shall 
isTB  porer  to  declare  forfeited  or  lapsed  any  policy  hereafter 
imed  or  renewed,  by  reason  of  nonpayment  of  auy  annual  pre- 
miDm  or  interest,  or  any  portion  thereof,  except  as  herein- 
tfter  prorided,'  does  not  apply  to  or  control  such  a  policy  ia- 
ned  by  a  corporation  of  New  York  in  another  state,  in  favor 
ol  t  allien  of  the  latter  atate,  but  is  applicable  only  to  busi- 
nes  traneacted  within  the  state  of  New  York ;  and  in  such  case 
the  righte  of  the  parties  are  measured  by  the  tenne  of  the  con- 
tract" 

Bnt  the  plaintiff  insists  that  even  if  the  policy  evidence  a 
I'minina  contract,  still  was  the  company  compelled  to  send  out 
Doticea  of  the  falling  due  of  premiums  since  it  had  adopted  the 
coBtom  to  do  so  in  its  dealings  with  its  policy-holders  in  Louisi- 
■na,  and  without  such  notice  the  policy  did  not  lapse  and  its 
forfeiture  could  not  be  legally  declared.  Evidence  to  show  such 
a  tnatom  was  objected  to  by  defendant  because  not  alleged  in 
the  petition.    It  was,  however,  admitted  by  the  trial  juJge. 

Waiving  the  objection  thus  made,  we  think  it  reasonably  es- 
Ubliflhed  By  the  evidence  that  notice  of  the  falling  due  of  the 
pmninm  which  matured  in  December,  189?,  was  sent  out.  It 
Wi  the  failure  to  pay  this  premium  thai  eaused  the  policy  to 
Upie.  The  assignment  of  the  polity  to  the  pluintiff  was  made 
ia  November,  1897.  The  paper  witaeaaing  the  assignment  was 
piodoced  and  filed  in  evidence  by  the  [daintilF.  It  names  &Irs. 
Grerenig,  mother  of  the  insured,  *®^  as  the  assignee  and  gives 
ho  only  address  as  "New  Orleans,  La." 

Soppoeing,  then,  that  notice  of  the  maturity  of  the  premiums 
ws  necesaary  to  be  sent  her,  such  a  notice  aihlressed  to  her  as 
at  Nev  Orleana,  Ijouisiana  (since  that  was  the  only  addresB 
^rai)  and  mailed  sufQced.  That  she  did  not  get  the  notice 
voald  make  no  difference.  She  teatifies  she  received  no  notice, 
ud  that  is  the  only  evidence  in  the  record  tending  to  show  notice 
ws  not  Bent  She  was  testifying  in  1908,  about  four  anr]  a 
half  yeara  after  the  time  when  the  notice  vas  sent,  or  was  due 
to  be  lent  The  custom  of  the  company  to  send  out  notices  of 
the  falling  due  of  premiums  to  thoae  personp  living  in  Louisi- 
ua  who  held  its  policies  is  abundantly  shown,  and  this,  too, 
b;  witnesses  called  by  the  plaintiff. 
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Cocke,  as  we  have  seen,  was  the  agent  in  New  Orleans  of 
the  company  at  the  time  the  policy  on  Grevenig'fi  life  was  takoi 
«nt,  and  remained  its  agent  until  April,  1897.  Afterward  Hen- 
derson's Son  &  Co.  became  the  agents.  Both  Cocke  and  W.  H. 
Henderson,  of  the  firm  of  that  name,  testify  to  the  invariable 
rule  of  the  company  to  send  out  the  notices.  Indeed,  they  tes- 
tify that  two  notices  were  always  aent — one  abont  thirty  daya 
prior  to  the  maturity  of  the  premiom  and  one  later.  It  ia  alao 
«hown  that  when  there  had  been  an  aasignment  of  a  policy  these 
notices  were  invariahly  sent  to  the  asaignee.  Other  witncsoca 
themselves  policy-holders  in  defendant  company  in  New  Or- 
leans— testified  to  receiving,  always,  in  advance  of  the  matnn^ 
of  the  premiums  on  their  policiee,  notices  of  the  falling  due 
of  the  premiums. 

The  establishment  by  the  teetimooy  of  tiie  invariable  aw 
torn  to  send  out  these  notices  leaves  no  room  for  reasonable 
doubt  that  the  custom  was  followed  in  the  case  of  Grevenig, 
or  his  assignee,  who  lived  in  the  same  hooae  with  him  for  three 
years  before  he  died.  Besides,  it  is  shown  that  a  mranber  of 
the  •***  firm  of  Henderson's  Son  &  Co.,  plaintiff's  agents  at  the 
time  of  the  fuilure  of  payment  of  the  December,  1897,  premioni, 
was  sent  to  see  Grevenig  personally  ahout  his  failure  to  pay  the 
premium,  and  had  repeated  interviews  with  him  on  the  aabjec^ 
and  still  the  premium  was  n.ft  paid.  And  following  this  botit 
Grevenig  and  liis  mother — his  assignee — did  absolutely  noth- 
ing to  restore  the  policy  and  maintain  it  as  an  existiug  con- 
tract of  insurance,  though  the  insured  lived  three  or  four  yean 
subsequent  to  the  time  when  the  December,  1897,  premium 
should  have  been  paid. 

We  have  reserved  until  now  notice  of  an  objection  made  by 
plaintift's  counsel  to  certain  evidence,  which  objection  is  ■"■"■*^*^ 
-on.  The  objection  was  to  testimony  showing  that  the  poli<!r 
of  insurance  was  delivered  to  Grevenig  in  Lonisiana,  and  that 
the  premiums  were  paid  to  the  company's  manager  in  that  state 
The  ground  of  the  objection  was  that  it  was  an  attempt  b> 
-contradict  the  written  contract  by  parol. 

The  trial  judge  did  not  err  in  overruling  the  objection.     Tb» 
"testimony  contraflicted  nothing  in  the  pohcy.     The  statement  in 
tbs  policy  that  the  premium  was  paid  was  hnt  confirmed  bj 
^"^'    "        f  objected  to,  which  shows  it  was  paid  in  Looiri' 
I  policy  was  handed  the  insured.     It  wM 
I  premium  and  the  delivery  of  the  poliqf 
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stated  therein  ^^  shall  lie  received  by  said  company  or  some 
authorized  agent  thereof,  during  the  lifetime  of  the  partf 
therein  assured/'  Hence  the  mere  execution  of  the  policy  in 
the  state  of  New  York  did  not  bind  the  company,  and  the  con- 
tract was  perfected  by  the  payment  of  the  initial  premium  bj 
the  assured  to  an  agent  of  the  company  in  the  state  of 
Louisiana. 

The  receipt  covering  the  first  premium  stated  that  *this  re- 
ceipt to  be  valid  must  be  countersigned  by  the  agent  receiving 
fhe  premium/'  and  it  was  countersigned  by  the  agent  in  New 
Orleans.  The  New  York  insurance  laws  provide  that  no  life 
insurance  company  doing  business  in  the  state  of  New  York 
shall  have  the  power  to  declare  forfeited  or  lapsed  any  policy 
hereafter  issued  or  renewed  by  reason  of  nonpayment  of  any 
annual  premium  or  interest,  or  of  any  portion  ttiereof,  except 
as  specially  provided  therein.  The  provision  referred  to  re- 
quires written  or  printed  notice,  stating  amount  of  premium 
or  interest  due,  the  place  of  payment,  and  the  person  to  whom 
payable,  to  be  mailed  to  the  address  of  the  assured  or  the  as- 
signee. 

In  the  case  of  Mutual  Life  Ins.  Co.  v.  Cohen,  179  IT.  S. 
262,  21  Sup.  Ct.  Hep.  106,  46  L.  ed.  181,  the  court  held  that 
the  statute  of  New  York  does  not  apply  to  a  policy  issued  by 
a  corporation  of  New  York  in  another  state,  in  favor  of  a  citi- 
zen of  the  latter  state,  but  is  applicable  only  to  business  trans- 
acted in  the  state  of  New  York.  The  court  said:  "The  insur- 
ance policy  contained  a  stipulation  that  it  should  not  be  bind- 
ing until  the  first  premium  had  been  paid  and  the  policy  de- 
livered. The  premium  was  paid  and  the  policy  delivered  in 
the  state  of  Montana.  Under  these  circumstances,  under  the 
general  rule,  the  contract  was  a  Montana  contract,  and  goT- 
emed  by  the  laws  of  the  state.'' 

After  discussing  the  insurance  statute  of  New  York,  the  court 
further  said:  ®®^  "These  considerations  lead  to  the  conclusion 
that  the  statute  of  New  York,  directed  as  it  is  to  companiea 
doing  business  within  the  state,  was  intended  to  be,  and  is  in 
fact,  applicable  only  to  business  transacted  within  that  state.*^ 
The  supreme  court  of  the  United  States  decided  the  Cohen  case 
on  two  propositions  of  law,  to  wit,  first,  that  the  place  of  the 
contract  was  where  the  premium  was  paid  and  the  policy  de- 
livered ;  and,  secondly,  that  the  New  York  statute  had  no  appli* 
cation  to  business  transacted  out  of  that  state:  Citing  Equl^ 


June,  1903.]     Oreteniq  v.  Washington  Life  Ins.  Co.       483 

table  Life  Asstir.  Soc.  t.  Clements,  140  F.  S.  226,  11  Sup.  Ct 
Bep.  822,  35  L.  ed.  497,  as  to  the  place  of  the  contract 

Hay  on  Insurance  sajs^  ''And  if  the  policy  be  sent  to  the 
agent  for  deliveiy  on  receipt  of  the  preminm  the  contract  is 
completed  at  the  agency*':  May  on  Insurance,  sec.  G6.  The 
policy  sued  on  was  a  Louisiana  contract,  since  by  its  terms  it 
▼as  not  binding  on  the  company  until  the  premium  was  re- 
ceived and  the  premium  was  paid  to  its  agent  in  Louisiana,  who 
thereupon  countersigned  the  receipt  and  delivered  the  policy  to 
the  assured. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former 
judgment  rendered  herein  be  reinstated  as  the  decree  of  the 
court 
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erned  by  Iiaw  of  Oertain  State,  485. 

H.  Tlace  of  Deliyery  of  Policy  or  Payment  of  PreminnL 
a.  Under  Stiiralation  In  Policy,  488. 
hi  In  Ahsence  of  Express  Stijnilatlont  489. 

t  Effect  of  Statute  on  BnslneaB  Done  and  Policies  Issned  in  An- 
other Stat^ 

■»   Oeoeral  Bole.— Although  there  is  some  conflict  of  authority,  the 
qaeitioB  whether  the  statute  of  one  state,  where  an  insurance  company 
^  incorporated,  providing  that  no  life  insurance  company  doing  bnsi- 
S6II  in  that  state  shall  declare  forfeited  or  lapsed  any  policy  of  in- 
airanee  for  nonpayment  of  premiums,  except  after  special  notice  pro- 
vided for  therein,  has  any  application  to  business  transacted  in  an- 
^vther  state,  was  correctly  determined  in    the  principal  case.    This 
precise  question  first  received  judicial  attention  in  the  case  of  Griese- 
na  T.  Mutual  Life  Ins.  Co.,  10  Wash.  202,  88  Pac.  1031,  wherein  it 
^^  held  that  the  provision  of  the  New  York  statute  regulating  the 
■sniier  in  which  life  insurance  companies  doing  business  in  such  state 
^7  (declare  any  policy  of  insurance  forfeited  or  lapsed  by  reason  of 
sonpayment  of  any  annual  premium  affects  the  policies  issued  in  that 
>Ut«,  ifhether  by  foreign  or  domestic  companies,  but  has  no  appli- 
^^n  to  policies  not  issued  therein,  although  the  companies  issuing 
t^«ia  may  have  been  organized  under  the  laws  of  that  state.    The 
question  was  considered  by  the  supreme  court  of  the  United  States  in 
^  esse  of  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262,  21  Sup.  Ct 
^  106,  45  L.  ed.  181,  and  there  decided  that  the  provision  of  the 
New  York  statute  that  "no  life  insurance  company  doing  business 
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in  the  state  of  New  York  Bball  have  power  to  declare  forfeited  or 
lapsed  aiij  policj  thereafter  issued  or  renewed,  by  reason  of  nonpap 
ment  of  anj  annual  premium  or  interest,  or  anj  portion  thereof,  ex* 
eept  as  hereinafter  provided,"  and  then  providing  for  special  notiee 
to  the  insured,  does  not  applj  to  or  control  such  a  policy  issued  bj  a 
corporation  of  New  York  in  another  state,  in  favor  of  a  citizen  of 
the  latter  state,  but  is  applicable  only  to  business  transacted  within 
the  state  of  New  York,  and  in  such  case  the  rights  of  the  parties  are 
measured  bj  the  terms  of  the  contract.  Other  decisions  are  to  like 
effect.  Thus,  in  Texas,  it  has  been  decided  that  an  insurance  eorpora- 
tion  created  by  the  laws  of  another  state  does  not  bring  with  It  into 
the  state  of  Texas  the  general  statute  laws  of  the  state  of  its  ereation: 
Beiders  t.  MerchamU'  lafe  Assn.,  93  Tez.  194-198,  54  a  W.  753; 
Fidelity  Mut.  Life  Assn.  ▼.  Harris,  94  Tex.  25-34,  86  Am.  St.  Bep.  813, 
57  S:  W.  635.  And  in  a  late  case  in  Texas  it  was  expressly  decided 
that  where  an  application  for  a  life  inanranee  p<rfiey  in  a  New  Y<»'k 
company  is  made,  and  the  poliey  is  delivered  in  Texas,  a  New  York 
statute  prohibiting  forfeitures  for  the  nonpayment  of  premiums,  un- 
less written  notiee  shall  have  been  duly  given  to  the  insured,  forms 
no  part  of  the  contract  of  insurance,  though  the  poliey  itself  provides 
in  general  terms,  without  reference  to  the  New  York  law,  for  a 
notice  of  accruing  premiums:  Co  wen  v.  Equitable  Life  etc  See. 
(Tex.  Civ.  App.),  84  S.  W.  404.  A  late  expression  of  high  authoritj 
on  this  topic  is  found  in  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551- 
554,  24  Sup.  Ct.  Bep.  538,  48  L.  ed.  789,  reversing  the  same  case,  on 
appeal  from  the  circuit  court  as  reported  in  118  Fed.  708.  In  the 
former  case  it  is  said  that  ''the  statutory  provision  of  the  state  of 
New  York,  in  reference  to  forfeitures,  has  no  extraterritorial  effect, 
and  does  not  of  itself  apply  to  contracts  made  by  a  New  York  eom- 
pany  outside  of  that  state":  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  8. 
554,  24  Sup.  Ct.  Bep.  538,  48  L.  ed.  789.  The  contrary  doctrine,  how- 
ever, is  sought  to  be  maintained  by  some  courts.  Thus,  in  EquitsUe 
Life  etc.  Soc.  v.  Frommhold,  75  HI.  App.  43,  it  was  held  that  the 
New  York  statute  under  consideration  and  mentioned  abovo,  was  a 
limitation  upon  the  power  of  a  New  York  life  insurance  company,  asd 
applied  whether  the  contract  was  deemed  to  have  been  made  in  New 
York  or  Illinois,  and  the  court  expressed  the  opinion  that  inasmuch  si 
the  application  was  forwarded  to  New  York  and  there  accepted,  and 
the  policy  was  there  issued  and  returned  to  Chicago  for  delivery,  and 
the  premiums  and  amount  insured  were,  by  the  terms  of  the  poliej, 
expressly  made  payable  in  New  York,  authority  is  not  wanting  to 
support  the  proposition  that  New  York  was  to  be  regarded  as  the 
place  of  the  contract;  citing  Phinney  v.  Mutual  Life  Ins.  Co.,  67  Fed. 
493.  In  the  last-cited  case  it  appeared  that  a  New  York  life  insuranei 
company  issued  a  policy  on  an  application  made  and  signed  la  the 
state  of  Washington  and  transmitted  to  New  York,  where  the  poliey 
-^tten,  and  then  sent  to  the  state  of  Washington,  where  it  wu 
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delivered  to  tbe  insared  and  the  first  premium  collected.    The  policy 
provided  that   the  premiums  and  the  insurance  should  be  paid  ia 
Kew  York,  and  proof  of  death  should  be  made  there.    The  applica- 
tion for  insurance,  made  a  part  of  the  policy,  declared  that  it  was 
made  subject  to  the  charter  of  the  insurance  company  and  the  laws 
of  New  York,  and  the  court  held  that  the  contract,  as  to  all  matters 
relating  to  its  performance,  was  governed  by  the  laws  of  New  York, 
and  was  therefore  subject  to  the  statute  of  that  state  providing  for 
the  forfeiture  of  the  policy  for  nonpayment  of  premiums,  although 
the  policy  eontained  a  waiver  of  any  other  notice  as  provided  for  in 
the  statute  than  the  terms  of  the  policy  itself:  Phinney  v.  Mutual 
Life  Ins.  Co.,  67  Fed.  493;  reversed,  but  on  another  point,  in  Mutual 
Life  Ins.  Co.  v.  Phinney,  178  U.  S.  327,  20  Sup.  Ct.  Bep.  906,  44  L.  ed. 
1088.    And  to  same  effect  is  Mutual  Life  Ins.  Co.  v.  Dingley,  100 
Fed.  408,  49  L.  B.  A.  132.    In  the  late  ease  of  Mutual  Life  Ins.  Co. 
V.  Hill,  97  Fed.  263,  49  L.  B.  A«  127,  and  Hill  ▼.  Mutual  Life  Ins.  Co., 
113  Fed.  44^  it  appears  that  an  application  for  life  insurance  in  a 
Kew  York  company,  made  in  the  state  of  Washington,  contained  a 
provision  that  ''the  contract  of  insurance,  when  made,  shall  be  held 
and  construed  to  have  been  made  in  the  city  of  New  York,"  and  the 
policy  recited  that  ''in  consideration  of  the  application  for  this  pol' 
ley,  which  is  hereby  made  a  part  of  this  contract."    The  contract 
was  delivered  and  the  first  premium  paid  in  Washington,  and  it  was 
held  that  the  policy  was  a  New  York  contract  and  governed  by  the 
statute  of  that  state.    This  case  was  expressly  overruled  and  reversed 
on  appeal  by  the  supreme  court  of  the  United  States  in  the  case  of 
Mutual  Ins.  Co.  v.  Hill,  193  U.  S.  551,  554,  24  Sup.  Ct.  Bep.  538,  48 
L.  ed.  789,  where  the  court  said  that  it  has  become  established  law 
that  the  statutory  provision  of  New  York  in  reference  to  forfeiture 
of  life  insurance  policies  has  no  extraterritorial  effect,  and  does  not 
of  itself  apply  to  contracts  made  by  a  New  York  company  outside  of 
that  state,  and  that  parties  contracting  outside  of  the  state  of  New 
York  cannot  by  agreement  incorporate  into  the  contract  the  laws  of 
that  state  and  make  their  provisions  controlling  upon  both  parties, 
when  sueh  provisions  are  in  conflict  with  the  law  or  public  policy  of 
the  state  in  which  the  contract  is  made,  and  it  was  also  held  that  not- 
withstanding the  stipulations  in  the  policy,  it  was  a  contract  made 
in  the  state  of  Washington  and  not  in  New  York,  because  the  first 
preminm  was  paid  and  the  policy  delivered  in  the  former  state: 
Mntnal  Life  Ins.  Co.  ▼•  Hill,  193  U.  &  561-554,  24  Sup.  Ct.  Bep.  588, 
48  L.  ed.  789;  siting  Equitable  Life  Assnr.  See.  v.  Clements,  140  U.  S. 
236-282,  11  Sup.  Ct.  Bep.  822,  35  U  ed.  497;  Mutual  Life  Ins.  Co.  t* 
Cohen,  179  U.  B.  262,  21  Sup.  Ct.  Bep.  106,  45  L.  ed.  181. 

^  Bffset  of  Xnaerting  in  Oontiact  ProTision  that  It  Shall  be  CN>t« 
^gattti  liy  Xaw  of  Oertl^  State.-*  The  cases  also  establish  the  rule  that 
an  insoranee  company  organized  in  one  state  cannot  by  its  contract 
keotporate  therein  the  laws  of  that  state  so  as  to  make  them  eos 
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trol  the  eontnct,  if  tbe  innranee  contract  ia  really  perfected  *ai  : 
executed  in  another  itate  in  favor  of  a  reaideut  thereof,  and  tbii  b 
eapeeianjr  tbe  case  if  there  la  a  conflict  of  laws  between  the  twe 
statea.  In  other  words,  if  a  contract  of  life  insnranee  is  in  fact  mada 
within  a  state  between  a  resident  thereof  and  a  foreign  iasoraate 
eompanj,  tbe  parties  cannot  avoid  itatutor;'  provisions  of  the  state 
declaring  a  rale  of  public  policy  with  respect  to  Bach  eontracta  made 
within  its  jurisdiction,  by  inserting  in  the  policy  provisions  adopting 
the  law  of  another  state:  Albro  v.  Manhattan  Life  Ins.  Co.,  HO  Fed. 
•29.  Thus,  if  the  payments  of  premiums  by  and  the  delivery  of  the 
policy  to  tbe  insured,  are  made  conditions  precedent  to  tbe  eompletioa 
•f  the  policy's  exaeation,  and  the  premiums  are  paid  and  tbe  policy 
delivered  to  him  in  one  state,  it  must  be  held  that  tbe  policy  is  exe- 
cuted there,  although  the  insurance  company  issuing  it  is  incorporated 
under  tbe  laws  of  another  state,  and  has  its  chief  office  there,  and  the 
policy  and  application  provide  that  the  contract  contained  tbereia 
shall  be  construed  according  to  the  law  of  such  other  state,  and  tlist 
the  place  of  the  contract  is  expressly  agreed  to  be  in  such  other 
state.  Such  a  contract,  if  executed  in  another  state  than  the  place  ef 
incorporation  of  the  eompany,  is  subject  to  tbe  laws  of  sueb  state, 
anything  in  the  contract  of  insurance  notwithstanding:  Cravens  v. 
New  York  Life  Ins.  Co.,  148  Uo.  5S3,  71  Am.  St.  Bep.  628,  50  6.  W. 
519,  53  L.  B.  A.  305.  This  is  an  intensely  interesting  case  containio; 
an  exhaustive  review  of  the  antborities,  and  was  affirmed  by  the 
supreme  court  of  the  United  States,  in  New  York  Life  Ina.  Co,  v, 
Cravens,  178  U.  8.  339,  20  Sup.  Ct.  Bep.  962,  44  L.  ed.  1116.  The 
same  rule  was  reaffirmed,  in  Fietri  v.  Segnenot,  96  Uo.  App.  258,  69 
8.  W.  loss,  where  it  is  said;  "Tbe  terms  of  the  inrfirance  policy  de- 
clare that  it  'shall  be  construed  only  according  to  tbe  laws  of  New 
York,'  and  that  the  'place  of  this  contract  is  expraasly  agreed  t« 
be  tbe  home  office  of  said  aasociation  in  tbe  eitf  of  New  York.' 
Nevertheless,  the  policy  was  delivered  by  the  insurer  in  Hissouri,  of 
which  state  the  insured  at  the  time  wae  a  resident.  Tbe  laws  of  this 
state  then  in  force  thereby  entered  into  and  became  part  of  the  con- 
tract of  insurance  between  the  parties  so  far  as  eoncemg  the  inter- 
pretation and  effect  of  tbe  terms  of  insurance  to  which  tbose  laws 
applied.  Tbe  malting  of  the  iasurance  contract  here  bettreen  the 
company  and  a  roaident  of  Miaaouri  impressed  opon  the  transaction 
tbe  then  existing  Ihwb  of  this  slate,  governing  such  transact iona"; 
Pietrl  V.  SeguBBot,  fiC  Mo.  App.  263,  69  S.  W.  1035. 

A  provision  in  a  policy  of  life  inBuranpa  issued  by  a  New  York  eoB- 
pany,  providing  thnt  it  "shall  be  governed  by  and  conatrueii  onl; 
according  to  the  lawa  of  New  York,"  does  not  constitute  the  statutM 
of  ttiat  state   the  laws  by  which  it  shall  be  construed,  whei 


truct  is  made  and  t 
aufficiency  of  a  not 


■■  policy  delivered  in  another  state,  and  the  in' 
turity  of  a  premium  under  the  Sow 
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tiie  policy  in  another  state:  Mutual  Beserre  Fund  etc.  Assn.  ▼.  Mine- 
karl  (Ark.),  83  S.  W.  323.    A  Btipulation,  in  an  application  for  life 
inturaneey  made  in  another  state  to  a  New  York  life  insurance  eom- 
fanj,  that  the  application  is  subject  to  the  ehai^er  of  the  company 
and  the  laws  of  New  York^  is  not  sufficient  to  make  the  policy  issued 
thereon,  and  afterward  delivered  in  such  other  state,  subject  to  the 
laws  of  the  former  state  making  it  a  condition  of  the  company's 
right  to  forfeit  a  policy  for  nonpayment  of  premiums  that  the  notice 
•f  the  accruing  of  premiums  shall  be  given  to  the  insured:  Mutual 
Ufe  Ins.  Co.  ▼.  Hathaway,  106  Fed.  815.     A  life  policy  issued  by  an 
insurance  company  of  another  state  to  a  citizen  of  yet  another  state 
on  an  application  made  through  an  agent  of  the  company  in  the  latter 
state,  and  assigned  to  a  citizen  of  that  state,  must  be  construed  ac- 
cording to  the  laws  thereof,  although  it  is,  by  a  condition  inserted  in 
the  contract,  expressly  made  a  contract  of  such  other  state:  Bobinson 
V.  Hurst,  78  Md.  59,  44  Am.  St.  Bop.  266,  26  Atl.  956.    This  case  is 
opposed  in  principle  at  least  by  an  earlier  case  in  the  same  state 
holding  that  the  statute  law  of  the  state  of  the  incorporation  of  the 
insurance  company  governs  the  construction  of  a  policy  of  insurance 
issued  to  a  citizen  of  another  state.    This  decision  is  based  upon  the 
ground  that  such  statute  constitutes  a  limitation  upon  the  power  of 
the  insurer,  and  the  court  says:  ''Even  within  and  without  the  state 
which  created  it  its  contracts  are  limited,  construed  and  sustained 
according  to  its  charter  and  the  laws  which  effect  its  operatioi^": 
Pidelity  Mut.  Life  Assn.  v.  FickHn,  74  Md.  172-180,  21  Atl.  680f  23 
Atl.  197.     And  to  the  same  effect  is  the  case  of  Pennsylvania  Mut. 
Life  Ins.  Co.  ▼.  Mechanics'  Sav.  Bank,  72  Fed.  413,  38  L.  B.  A.  33. 
In  Gnesemer  ▼.  Mutual  Life  Ins.  Co.,  10  Wash.  202,  38  Pac.  1031,  it 
was  held  contrary  to  the  general  and  better  rule  that  if  the  policy 
expressly  provides  that  it  is  a  contract  made  and  to  be  executed  in 
another  state,  and  shall  be  construed  only  according  to  the  charter 
of  the  company  and  the  laws  of  that  state,  it  must  be  construed  as 
executed  and  delivered  in  that  state,  and  subject  to  the  laws  govern- 
iag  policies  issued  in  that  state,  though  in  fact  executed  and  delivered 
in  a  foreign  state.    It  is  undoubtedly  the  better  rule  that  although  a 
life  insurance  company  organized  in  another  state  provides  in  its  ap' 
plications  and  policies  that  the  contract  of  insurance  shall  be  deemed 
t  contract  made  in  the  state  of  its  incorporation,  yet  it  must  be  gov- 
erned and  construed  according  to  the  laws  of  the  state  where  the 
insured  resides  and  where  the  contract  is  .finally  made  or  executed: 
Summers  v.  Fidelity  Mut.  Aid  Assn.,  84  Mo.  App.  605;  Wall  v.  Equita- 
ble Life  Assur.  Soc,  32  Fed.  273;  Hicks  v.  National  Life  Ins.  Co., 
60  Fed.  690,  9  C.  C.  A.  215;  New  York  Life  Ins.  Co.  v.  Bussell,  77 
Fed.  94,  23  C.  C.  A.  43. 

Of  course,  it  seems  clear  that  if  a  life  policy  of  insurance  is  issued 
by  a  corporation  of  one  state  to  a  citizen  of  some  other  state,  signed 
and  delivered  at  the  home  of&oe  of  the  corporation,  and  calling  for 
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tke  payment  ot  th«  preminms  Jtnd  inBaranee  there,  it  is  a  eontract 
mftde  in  the  state  of  incorporation  and  governed  bj  its  laws,  regard- 
lese  of  Htipnlatiom  in  the  contract:  Franklin  Life  Ins.  Co.  ▼.  Ottlligu, 
TI  Ark.  2S5,  100  Am.  St.  Bep.  73,  73  8.  W.  102;  Seely  t.  MsBkattan 
Life  Ins.  Co,  72  N.  H.  49,  65  Atl.  425. 

H.  Place  of  IMlveiT  of  PoUcr  or  Payment  of  Fremlnm. 
K.  Under  Stlpnlatlon  In  PtOlcy.—As  shown  hj  the  foregoing  an- 
thorities  the  important  qnestion  to  be  first  determined  in  ease*  of 
life  iusaranee  involving  a  conflict  of  laws,  is  the  place  where  the  con- 
tract is  in  fact  made  or  finally  execnted.  When  this  question  is 
solved,  the  deteimination  of  the  queetiana  as  to  the  conatmction  to 
be  placed  upon  the  terms  of  the  contract,  and  of  the  laws  which  are 
to  govern  such  eonatrnction  are  comparatively  easy,  becanse  it  is  U 
almost  univeraal  rule  that  the  contract  of  insurance  must  be  governed 
by  the  law  of  the  state  where  such  eontract  is  finally  con  sum  mated 
by  the  delivery  of  the  policy,  the  payment  of  the  premium,  or  other 
act  of  finality.  Whatever  may  be  the  lavr  in  the  absence  of  an  ei- 
presft  stipulation  in  the  contract  that  the  policy  aball  not  take  effect 
until  the  payment  of  the  flrat  premium,  or  until  the  payment  of  tlie 
first  premium  and  the  delivery  of  the  policy,  it  is  now  well  established 
that  wbrn  there  is  such  an  ezpreas  stipulation  as  there  was  in  the 
principal  ease,  and  the  first  premium  docs  not  accompany  the  applies' 
tion,  but  the  company  forwards  the  policy  to  its  local  agent  in  another 
state,  who  delivers  it  to  the  iosured  residing  there,  upon  receipt  from 
him  of  the  first  premium,  the  contract  is  deemed  to  have  been  msde 
in  the  state  where  the  policy  ia  thus  delivered  and  the  premium  paid, 
and  not  in  the  state  where  the  application  was  accepted  and  from 
which  tho  policy  was  iasued.  In  such  ease  the  contract  of  insuranw 
is  governed  by  the  laws  of  the  state  where  the  insured  reside), 
where  the  policy  was  delivered  and  the  first  premium  paid,  notwitb- 
Standing  etipulations  to  the  contrary  which  may  be  contained  in  the 
application  or  In  the  policy:  Ford  v.  Buckeye  State  Ina.  Co.,  6  Busli, 
133,  99  Am.  Dec.  663;  Cravena  v.  New  York  Life  Ina.  Co.,  148  Mo. 
683,  71  Am.  St.  Eep.  G28,  50  S.  W.  519;  affirmed,  Now  York  Life  In*. 
Co.  T.  Cravena,  178  U.  S,  389,  20  Sup.  Ct.  Eep.  062,  44  L.  ed.  IHB; 
Fidelity  Mut.  Life  Ins.  Aasn.  v.  Harris,  94  Tei.  25,  80  Am.  St.  Eep. 
818,  67  8.  W.  635;  Equitable  Life  Aasur.  Soc  v.  Clements,  140  U.  8. 
828,  11  Sup.  Ct,  Eep.  822,  35  L.  od.  497;  New  York  Lite  Ins.  Co.  v. 
Cravens,  178  U.  a  389,  20  Sup.  Ct,  Kep.  962,  14  L.  ed,  1116;  Mutuil 
Life  Ina.  Co.  v.  Cohen,  179'U.  S.  262,  21  Sup.  Ct.  Bep.  106,  45  L.  ei 
181;  Matnal  Life  Ins,  Co.  v.  Hill,  193  U.  S.  551,  24  Sup,  Ct.  Bep.  533, 
48  Ii.  ed.  789;  overruling  and  reversing  the  same  caae  aa  reported  i« 
»T  Fed.  263,  49  L.  B,  A.  127,  and  113  Fed,  44;  Northweatarn  Unt.  Life 
^o.  V.  Elliott,  5  Fed.  225,  7  Saw.  17;  Knighta  Templar  etc  Co, 
Tj,  50  Fed.  511,  1  C.  C.  A.  561;  Mutual  Ben.  Life  Ins.  Co.  t. 
on,  54  Fed.  580;  Albro  v.  Manhattan  Life  Ins.  Co.,  119  Fed, 
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€29,  A  contract  of  insurance  is  executed  at  the  place  where  the 
last  act  ia  done  whieh  is  necessary  to  complete  the  transaction  and 
bind  both  parties.  This  act  may  be  the  issuance  of  the  policy  and 
its  transmiaaion  by  mail,  but  if  by  stipulation  something  further  re- 
aaias  to  be  done  in  another  state,  as  the  approval  and  receipt  of 
premium  notes  by  an  agent  in  that  state,  and  the  delivery  of  the  pol- 
icy by  him  in  the  same  place,  that  state  will  be  the  place  of  the 
contract,  and  not  the  state  where  the  policy  was  issued:  Ford  t» 
Buckeye  State  Ins.  Co.,  6  Bush,  183,  99  Am.  Dec.  663.  And  if  a  con- 
tract of  insurance  is  delivered  in  one  state  and  the  premiums  are  there 
paid,  upon  performance  of  the  conditions  precedent  that  the  premiums 
Shan  be  paid,  and  that  the  policy  shall  be  delivered  to  the  insured 
during  his  life,  and  good  health,  the  contract  is  executed  in  that  state, 
althou^  the  insuxvice  company  is  incorporated  under  the  laws  of 
another  state,  and  has  its  chief  office  there,  and  this  is  true  although 
it  IB  expressly  agreed  in  the  application  and  policy  that  the  place 
of  the  contract  is  such  other  state,  and  that  the  contract  shall  be 
construed  according  to  the  laws  thereof:  Cravens  v.  New  York  Life 
Ins.  Co.,  148  Mo.  583,  71  Am.  St.  Bep.  628,  50  8.  W.  519;  affirmed  in 
New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  &.  389,  20  Sup.  Ct.  Bep. 
962,  44  L.  Bd.  1116.  This  rule  is  again  announced  and  affirmed  in 
Hutual  Life  Ins.  Co.  v.  Hill,  193  U.  a  551,  24  Sup.  Ct.  Bep.  538,  48 
L.  ed.  789,  overruling  and  reversing  the  same  case  as  reported  in  97 
Fed.  263,  49  L.  B.  A.  127,  and  113  Fed.  708. 

b.    In  Absence  of  SqireBS  Stipulation.— The  difficulty  in  deter- 
mining  the  place   where   the   contract   of   insurance   is   made   and 
ibaliy  executed  arises  when  the  policy  is  issued  and  mailed  by  a 
fweiga  insurance  company  to  its  agent  in  another  state,  and  by 
him  delivered   to  the  insured  without   collecting  a  premium,   and 
vithoat  any  conditions  or  stipulations  imposed  as  to  when  the  con- 
tract is  to    take   effect.    The    question    must   then   be    determined 
whether   there   is  any  implied   condition   precedent,   subsequent   in 
point  of  time  to  the  acceptance  of  the  application  which  is  to  be 
performed  in  the  state  of  the  insured's  residence  to  complete  the 
contract.    Although  there  is  great  conflict  in  the  authorities,  the 
better  rule  is  that  a  policy  of  life  insurance  issued  by  a  foreign 
eompany  which  is  delivered  by  the  local  agent  to  the  insured  at  the 
place  of  his  residence  in  another  state  is  governed  by  the  laws  of 
that  state,  being  a  contract  made  and  completed  therein,  and  is  not 
geveraed  by  the  laws  of  the  state  where  the  insurance  company  is 
hMorporated,    notwithstanding    stipulations    in    the    application    or 
policy  that  it  shall  be  governed  by  the  laws  of  the  latter  state.    This 
nde  is  especially  strong  when  applied  to  cases  where  the  policy  is 
ialivered  by  and  a  premium  ei^ected  by  the  local  agent  in  the  state 
when  the  insured  resides,  but  it  also  prevails  when  the  policy  is  thus 
dsliverod  without  the  payment  of  any  premium.    In  the  following 
im  which,  after  the  acceptance  of  the  application,  the  policy 
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^ras  mailed  by  a  foreign  insurance  company  from  its  home  office  to 
its  local  agent  and  by  him  delivered  to  the  insured  at  the  place  of 
%i8  ^residence,  it  was  held,  whether  a  premium  was  then  collected  or 
vot,  that  the  contract  was  made  in  the  state  in  which  the  policy 
thoB  delivered^  although,  so  far  as  appears,  there  was  no  ezpi 
stipulation  imposing  any  condition  precedent  to  the  taking  effect  of 
the  policy  after  it  was  issued  at  the  home  office:  New  York  Life  Ins. 
<k>.  T.  Babcock,  104  Ga.  67,  69  Am.  St.  Bep.  134,  30  8.  E.  273,  42  L. 
B.  A.  88;  Wiestling  ▼.  Warthin,  1  Ind.  App.  217;  Bailey  v.  Hope 
Ins.  Co.,  56  Me.  474;  Stevens  v.  Basin  Fertilizer  Co.,  87  Md.  679,  41 
AtL  116;  Expressman's  Mutual  Benefit  Assn.  v.  Hurlock,  91  Md.  585, 
%0  Am.  St.  B^p.  470,  46  Atl.  957;  Hicks  v.  National  Life  Ins.  Co., 
60  Fed.  690,  9  C.  C.  A.  215.    If  an  application  for  a  policy  of  insur- 
ance is  made  in  one  state  to  an  agent  of  foreign  ihsurers,  and  is  sent 
by  such  agent  to  their  office  in  another  state,  and  the  policy  is  there 
made  and  sent  to  the  agent  for  delivery,  and  by  him  delivered  to 
the  insured  in  his  state  of  residence,  the  latter  having  no  previous 
notice  of  the  acceptance  of  his  application,  the  contract  of  insurance 
ts  to  be  regarded  as  made  in  the  latter  state  and  subject  to  the  pro- 
visions of  the  statutes  thereof:  Perry  v.  Dwelling-House  Ins.  Co.,  67 
N.  H.  291,  83  AtL  731.    In  the  following  cases  it  is  expressly  held 
that  if  an  application  for  life  insurance  is  made  in  one  state  hj  a 
resident  tliereof  to  a  foreign  insurance  company,  and  the  first  pre- 
mium is  paid  and  the  policy  delivered  in  that  state  by  a  local  agent, 
the  policy  is  a  contract  made  in  that  state  and  is  governed  by  the 
laws  of  that  state  then  in  force:  Thwing  v.  Great  Western  Ins.  Co., 
Ill   Mass.   93;   Berry  v.  Knights  Templar   etc.   Co.,   46  Fed.  439; 
Equitable  Life  Assur.  Soe.  v.  Winning,  58  Fed.  541,  7  C.  C.  A.  359; 
Fidelity  Mut.  Life  Assn.  v.  Jeffords,  107  Fed.  402,  53  L.  B.  A.  193, 
46  C.  C.  A.  377;  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  56;  Carroll- 
ton  etc.  Co.  ▼•  American  etc  Co.,  115  Fed.  77,  124  Fed.  25.    In  a 
number  of  cases  it  is  further  maintained  that  a  policy  of  life  i]lsn^ 
4tnce  issued  by  a  foreign  life  insurance  company,  through  its  local 
agent,  and  delivered  and  the  premium  paid  by  the  insured  in  the 
state  where  he  resides,  is  a  contract  made  in  that  state  and  govenied 
by  its  laws,  although  the  policy  contains  a  provision  that  the  eoa* 
tract  shall  be  governed  by  and  construed  only  according  to  the  laws 
-of  the  state  under  which  the  insurance  company  was   organiied: 
Dolan  V.  Mutual  Beserve  Fund  Life  Assn.,  173  Mass.  197,  53  N.  B. 
•398;  MiUard  v.  Bray  ton,  177  Mass.  533,  83  Am.  St.  Bep.  294,  59  N. 
£.  436;  Horton  v.  New  York  Life  Ins.  Co.,  151  Mo.  604,  52  a  W.  356; 
Albro  V.  Manhattan    Life   Ins.    Co.,    119   Fed.    629.    In    Horton  f' 
-New    York    Life    Ins.  Co.,   151  Mo.  604,  52    &  W,    356,    it  wsf 
held    that    although    the    insured    expressly    agreed    in    his  sppli- 
•eation  that  the  contract  of  insurance  should  be  governed  by  the  law 
^  another  state,  yet  as  it  appeared  that  the  company's  agent  ia 
where  the  insured  lived  and  the  application  was  taken  had 
ity  to  bind  the  company  to  a  contract  of  insurance  to  dati 
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-tram  the  acceptance  of  the  application,  before  the  delivexy  of  the 
policy,  and  aa  it  was  not  shown  that  the  premium  called  for  by  the 
policy  was  paid  in  advance  when  the  application  was  made,  and  it 
urms  ahown  that  the  company  treated  it  as  a  transaction  consummated 
4ipoii  the  delivery  of  the  policy  and  the  payment  of  the  premium  in 
^he  state  where  the  insured  resided,  he  having  no  notice  that  his 
mpplieation  had  been  accepted,  until  the  policy  was  delivered  to  him, 
it  most  be  held  that  the  contract  of  insurance  was  not  complete  until 
the  delivery  of  the  policy,  and  therefore  a  contract  made  in  and  to 
\>e  governed  by  the  laws  of  the  latter  state.    In  this  connection  it 
lias  also  been  held  that  if  a  contract  of  insurance  is  in  fact  made, 
-and  the  first  premium  paid  within  a  state,  between  a  resident  thereof 
and  a  foreign  insurance  company  legally  doing  business  therein,  the 
parties   cannot  avoid  statutory  provisions   of  that  state,  declaring 
a  rule  of  public  policy  with  respect  to  such  contracts  made  therein, 
hy  inserting  provisions  in  the  policy  adopting  the  laws  of  another 
state;  Albro  y.  Manhattan  Life  Ins.  Co.,  119  Fed.  630.     Authority 
is  not  wanting  to  sustain  the  proposition  that,  in  the  absence  of  an 
express  stipulation  to  that  effect,  delivery  of  the  policy  is  not  essen- 
tial to  the  consummation  of  the  contract  of  insurance,  and  that  the 
place  of  delivery  does  not  necessarily  determine  the  place  where  the 
contract  is  made.    In  the  following  cases  it  is  held  that  the  contract 
must  be  regarded  as  made  in  the  state  in  which  the  home  office  is 
situated,  and  in  which  the  application  is  accepted,  and  from  which 
the  policy  is  forwarded  to  the  local  agent  in  another  state,  where  the 
Insured  resides,  and  by  such  agent  delivered  to  the  insured  with  or 
without  the  payment  of  a  premium  to  him,  if  the  policy  corresponds 
to  the  application  and  no  conditions  precedent  to  the  taking  effect 
of  the  contract  are  expressly  imposed.    These  cases  hold  that  the 
contract  is  one  made  at  the  home  office  of  the  insurance  company  and 
governed  hy  the  laws  of  that  state,  in  the  absence  of  a  conflicting 
statute  in  the  state  where  the  insured  resides  and  where  the  policy 
18  delivered:  Smith  ▼.  Mutual  Life  Ins.  Co.,  5  Fed.  582;  Shattuck  v. 
Mutual  Life  Ins.  Co.,  4  Cliff.  598,  Fed.  Cas.  No.  12,715;  Equitable 
Life  Assur.  Soc.  v.  Nixon,  81  Fed.  796,  26  C.  C.  A.  620;  Equitable 
Life  Assur.  Soc.  v.  Trimble,  83  Fed.  85,  27  C.  C.  A.  404;  Whitcomb 
▼.  Phoenix  Mnt.  Life  Ins.  Co.,  8  Beporter,  642,  Fed.  Cas.  No.  17,530. 
Thus  it  has  been  held  that  if,  by  the  terms  of  a  policy  of  insurance  is* 
•aed  to  a  eitisen  of  one  state,  it  is  made  payable  at  the  home  office  of 
the  insurer  in  another  state,  and  all  premiums  are  payable  there  and 
so  provision  is  made  for  any  act  to  be  done  elsewhere  by  the  company, 
it  ii  governed  by  the  laws  of  the  state  where  the  policy  issued,  though 
delivered  by  the  local  agent  of  the  foreign  insurance  company  at  the 
plaee  where  the  insured  resides  in  another  state:  Metropolitan  Lifo 
Int.  Co.  ▼.  Bradley  (Tex.  Civ.  App.),  79  S.  W.  367.    It  has  also  been 
held  that  a  policj  of  life  insurance  issued  to  a  resident  of  one  state 
•ad  providing  that  the  premiums  were  to  be  paid  at  the  insurer  V  of^ 
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!■  Miother  aUte  where  paTinent  of  the  inannnee  is  &1m  to  b«  mtde 
»d  ngaed  kt  the  iararer's  home  office,  ia  a  contract  made  in  Uiatatat* 
■*d  goremed  bj  the  lain  thereof,  though  it  ia  to  take  effect  only 
OB  deltveiy  t«  the  inaored:  Sninmitt  v.  United  Statea  Life  In*.  Co.,  1& 
Iowa,  6SI,  M  N.  W.  563.  The  aame  conelusion  has  been  reached  undo' 
like  policies  although  it  appeared  that  the  firat  premiam  aecompaniad 
the  application,  and  was  received  b;  the  insarei  before  it  isaaed 
the  policy  and  mailed  it  to  the  local  agent  for  delivery:  Eqnitahla 
Life  Aamir.  Soe.  y.  KUon,  81  Fed.  796,  26  C.  G.  A.  620;  Equitable 
Life  Annr.  Soc  t.  Trimble,  S3  Fed.  85,  !7  C.  a  A.  404.  In  Shattuek 
T.  Uataal  Life  Ibs.  Co.,  4  Cliff.  598,  608,  Fed.  Cas.  No.  12,715,  it  vas 
said:  "Contracts  of  inaannce  are  completed  when  the  proposala  of 
the  one  party  have  been  accepted  bj  the  other  by  some  appropriate 
act  signifying  SDCh  an  acceptance,  and  it  follows  from  thBt  rale  thai 
the  place  or  seat  of  the  contract  ia  the  place  where  it  was  accepted. 
Consequently,  if  an  ngent  appointed  in  a  state  other  than  that  wbieh 
chartered  the  eompany,  and  in  which  the  company  has  its  home  offiM^ 
forwards  the  requisite  papers  to  that  office  and  a  policy  is  therenpoa 
execated  there,  and  mailed  directly  to  the  applicant,  the  contract  is 
a  contract  made  in  the  state  where  the  bome  office  is  situated,  and 
since  the  acceptance  of  the  proposala  is  the  test  of  completion,  it 
foUowa  that  a  transmission  of  the  policy  by  mail  to  the  agent  to  be 
delivered  by  him  to  the  applicant,  if  the  policy  conforms  in  all  re- 
epeeta  to  the  proposals,  wonld  have  a  like  effect,  onleas  by  the  terms 
of  the  policy,  it  was  not  to  be  binding  until  wme  further  act  was 
done  by  the  agent." 

It  would  seem,  therefore,  that  these  cases  make  the  acceptance  of 
the  application  at  the  home  office  of  the  eompany,  manifested  by  the 
issuance  of  the  policy  and  sending  it  by  mail  to  the  insured  at  his 
place  of  residence  through  the  local  agent  there,  the  last  act  eesen- 
tial  to  the  completion  of  the  contract,  and  they  in  effect  deny  th&t 
the  delivery  of  the  policy,  the  payment  of  the  first  premium  to  the 
agent,  or  notice  of  the  aeeeptsnee  of  the  application,  i>  an  implied 
condition  precedent,  the  place  of  the  performance  of  which  delw 
mines  the  place  where  the  ea&tr»et  is  made,  and  nndar  whose  laws 
it  must  be  eonstrned. 
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STATE  r.  FOLEY. 

[113  La.  02,  86  Bmith.  885.] 

BVIDSNOB.— The  Quflrtioii  of  Bm  CtattM  rniitft  U  drtennlMi 
•oa^rdJBg  to  the  eiremnfltaneas  ef  the  easew    (p.  408.) 

KVIDKHOB— Bes  Oestae.— To  Beader  Declarattona  AdndaalUe 
9m  pmrt  of  the  ree  gestae  it  is  not  neeessaiy  that  they  be  concurrent; 
ii  »  «aongh  that  they  ezclnde  all  appearance  or  idea  of  design,  (p. 
4S5u) 

BTZDENCOB— Bes  Oeetae.— The  Statemeirte  of  a  Decedent  are 
AflmlawIMe  as  part  of  the  res  gestae  if  made  so  soon  after  a  homicidal 
ftet  committed  on  him  as  to  exelnde  all  idea  that  thej  were  made 
with  a  view  of  ftdag  the  aet  en  the  defendant  or  to  assist  in  hie  ar^ 
reat.     (p.  496.) 

EVIDSNOE— Bee  Qeslae— Dedaratlona  of  Injured  Person.-^ 
Wliofre  police  officers,  hearing  a  shot,  ran  abont  fonr  hundred  feet 
aad  there  f  onnd  a  person  lying  in  the  getter,  writhing  in  pain  caused 
hj  m  nnahot  wonnd,  who,  being  asked  by  them  who  shot  him,  an* 
awere^  ''Foley  shot  me  without  cause  or  provocation, ''  such  answer 
wan  held  admissible  in  evidence  on  the  trifd  of  the  person  named  for 
the  mnrder  of  the  person  so  shot.    (pp.  408,  499.) 

Joseph  Edward  Geaerelly  and  Warren  Doyle,  for  ttie  appel- 
bnt. 

Walter  Guion,  attorney  general^  Chandler  Clement  Lnzen* 
berg,  district  attorney,  and  Samnel  A.  Montgomery,  assistant 
district  attorney,  for  the  state. 

**  BBBAUX,  C.  J.  The  defendant  was  charged  with  mur- 
der by  taking  the  life  of  Bichard  Flynn  on  the  seventh  day  of 
April,  1902.  He  was  tried,  and  found  guiliy  as  charged,  on 
the  sixteenth  day  of  December,  1903.  From  tiie  verdict  of  the 
jury  finding  him  goilty  as  charged,  and  from  the  sentence  of 
the  court  condemning  him  to  suffer  the  penalty  of  death,  he 
appeals  to  this  court  The  learned  counsel  for  defendant  hav* 
ing  made  the  question  res  gestae  yel  non  the  grotmd  of  de- 
fense, and,  in  consequence,  the  groxmd  to  bo  specially  reviewed 
on  appeal,  we  take  up  that  issue.  Both  the  prosecuting  officer 
and  the  counsel  for  defendant  agree  in  the  statement  sustained 
by  the  juriq^rudenee  of  this  courts  Ihat  the  question  of  res 
gestae  must  be  determined  according  to  the  circumstances  of 
oaeh  case. 

We  gather  from  the  transcript  that  on  the  night  of  the  shoot- 
ing which  resulted  in  the  death  of  Flynn  the  two  police  officers 
vho  were  sear  the  locality  of  the  shooting  heard  shots  and  saw 
lliem  fired,  and  after  the  first  two  shots  which  were  fired — or' 

following  the  other — ^they  ran  to  the  place  jf} 
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{he  shooting  oocnrred^  and  to  the  place  where  the  wounded  man 
lay.    To  quote  from  the  narrative  of  the  bill  of  exceptions: 
^^  'The  witness  saw  the  entire  affray^  from  the  moment  that  the 
first  flash  was  seen,  and  np  to  the  time  that  he  reached  the 
wonnded  man  no  one  had  reached  the  scene.''    They  were  four 
hundred  feet  away  when  fliey  saw  the  light  of  the  shots.     l%e 
testimony  is  that  it  took  them  ten  or  fourteen  seconds  to  run 
over  tiie  ground — evidentiy  an  exaggeration,  as  they  could  not 
run  the  distance  in  so  short  a  time.    The  statement  of  the  wit- 
ness regarding  this  fast  running  ceases  to  be  absurd  only  wh«i 
it  is  considered,  as  we  infer,  that  this  witness  (one  of  tiie  two 
officers  in  question  who  came  np  after  the  shooting)  desired 
to  convey  the  idea  that  no  time  was  lost  in  running  from  where 
they  were  standing  to  the  spot  of  the  shooting.    They  found 
deceased  in  the  gutter,  alongside  of  tiie  curb.    It  was  at  that 
time  that  the  witness,  one  of  the  officers  before  referred  to, 
asked  him  who  shot  him.    The  answer  of  the  deceased  was^ 
'Toley  shot  me  witibout  cause  or  provocation.'' 

It  was  to  this  statement  of  the  deceased  that  the  defendantr 
through  counsel,  reserved  a  bill  of  exceptions,  which  brings  up 
the  point  before  us  for  decision.  The  court  admitted  the  said 
declaration  of  the  deceased  as  part  of  the  res  gestae.  The  trial 
judge  adds  the  following  to  his  narrative  in  the  bill  of  excep- 
tion, which  we  quote  a  second  time  for  the  sake  of  connecting 
statements :  'The  witness  saw  the  entire  affray  from  the  moment 
that  the  first  fiash  was  seen,  and  up  to  the  time  that  he  reached 
the  wounded  man  no  one  had  reached  the  scene." 

The  defense  lays  some  stress  upon  tiie  form  of  the  answer 
of  the  witness.  We,  for  that  reason,  insert  the  testimony  oa 
the  point  in  the  words  of  the  witness: 

''Q.  When  you  ran  to  this  man,  did  you  stop  and  ask  him 
immediately  about  his  condition?    A.  Yes,  sir. 

''Q.  Did  you  ask  him,  when  he  was  lying  down,  who  shot  him 
right  then?  A.  Yes,  sir,  when  I  went  there  I  tried  to  grind 
out  who  it  was.  I  tried  to  find  out  who  shot  him.  [Italics 
ours.] 

^  '^Q.  As  soon  as  you  reached  him  you  b^an  to  ask  him 
questions  right  at  once?    A.  Yes,  sir." 

The  contention  on  the  part  of  the  defense  is  that  the  state- 
ment of  the  witness  was  not  coincident  with  the  shooting  or 
immediately  after.    It  was  not  coincident  with  the  shooting  it 
'    *     \    TTie  question  arises  whether' it  was  immediately  after 
»  to  consider  it  a  part  of  the  res  gestaa    Only  a  brief 
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pmod  of  time  had  elapsed,  and  nothing  we  infer  had  teen  said,, 
after  the  shooting,  to  the  moment  the  oflScers  came  to  where 
the  deceased  was  in  the  gutter. 

In  Yiew  of  the  gravity  of  the  penalty,  we  would  readily  adopt 
the  view,  followed  in  certain  jurisdictions,  that  the  declaration, 
must  be  coexistent  with  the  act,  or  so  near  that  the  interven- 
ing time  is  almost  imperceptible;  tut  our  court,  as  we  read, 
the  decisions,  holds  diflferently,  and,  of  course,  that  which  our 
jurisprudence  held  to  be  law  yesterday  must  be  held  to  be  law 
to-day,  unless  there  was  manifest  error  committed. 

Thus,  in  State  v.  Thomas,  30  La.  Ann.  602,  the  court  said  t 
•It  is  not  necessary  that  the  declarations  be  concurrent;  it  i» 
enough  if  they  exclude  all  appearance  or  idea  of  design/' 

The  decision  in  State  v.  Eevells,  34  La.  Ann.  383,  44  Am. 
Hep,  436,  is  very  similar.  The  witness  in  that  case  heard  the 
shot  and  the  cry  of  the  deceased,  hurried  to  the  spot,  came  to 
it  about  two  minutes  after  the  shooting,  and  it  was  then  that  de- 
ceased made  statements  '^touching  the  person  who  had  shot 
him.'*  The  accused  was  not  present  This  testimony  was  ad- 
mitted as  part  of  the  res  gestae. 

In  State  v.  Molisse,  38  La,  Ann.  383,  58  Am.  Eep.  181, 
the  court  said:  *^f  the  acts  or  declarations  are  unconsciously 
Modated  with  and  related  to  the  homicidal  deed,  even  though 
separated  from  it  by  a  short  time,  they  are  evidence  of  the  char- 
acter of  the  deed  and  a  part  of  the  res  gestae.'*    *«  This  is 
an  extreme  case — ^as  many  as  ten  minutes  had  elapsed  after  the 
&tal  shot — and  yet  the  court  held  that  the  testimony  was  ad- 
^J^^aible  as  part  of  the  res  gestae,  because  the  homicidal  act 
^  sufficiently  connected  with  the  statement  '*to  be  an  imme- 
fiste  concomitant  of  it**    We  must  say  here  we  do  not  go  that 
w  in  the  case  before  us  for  decision.    The  learned  court  in 
ttat  case  stated :  "And  this  is  what  Oreenleaf  means  when  he 
nys,  ^e  trial  judge  must  determine  the  admissibiliiy  of  the 
eridence,  and  a  large  discretion  is  allowed  him';  and  the  court 
even  adds  that,  according  to  Greenleaf ,  the  ruling  of  the  trial 
l^ige  thereon  should  be  conclusive'*:  Greenleaf  on  Evidence, 
■ac  108.    To  this  decision  we  lend  approval  only  to  the  extent 
"iat  it  may  serve  as  analogy  to  the  case  in  hand. 

The  court  held  in  State  v.  Harris,  45  La.  Ann.  844,  40  Am. 
^t  ^ep.  259,  13  South.  199,  that  when  there  are  connecting 
^''BianBtances  they  may,  even  when  made  some  time  afterward, 
^ona  pajt  of  the  res  gestae,  citing  several  decisions  in  support 
^  its  view  upon  the  subject.    The  court  approved  the  utter- 
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ance  of  the  court  of  another  state  of  this  country^  tiiat  fiie 
tendency  of  '^recent  adjudications"  is  to  extend  rather  tiian  to 
narrow  the  scope  of  the  doctrine^  and  decided  that  a  declara- 
tion not  made  at  the  place  of  the  events  but  a  little  oyer  half 
a  square  away^  under  the  facts  dicumstantially  stated  in  Hie 
-opinion,  was  admissible  as  part  of  the  res  gestae :  State  v.  Har- 
ris, 45  La.  Ann.  844,  40  Am.  St  Bep.  259,  13  South.  199. 

We  have  been  at  pains  to  examine  each  of  the  decisions  to 
^hich  we  have  referred,  and,  as  we  read  them^  in  each  case  the 
-statement  constituting  res  gestae  was  hdd  admissible  when 
made  at  a  time  so  near  the  act  as  reasonably  to  preclude  all 
idea  of  design.  While  we  are  not  inclined  to  go  as  far  as  was 
held  in  some  of  the  cited  cases,  we  '^  think  we  find  in  each 
•enough  to  preclude  the  possibility  on  our  part  of  retracing  our 
steps  and  of  holding  that  the  statement,  to  be  admissible  as 
res  gestae,  must  be  concurrent  with  the  act. 

In  all  these  cases  there  was  intervening  time  between  flie 
statement  and  the  act.  It  is  true  it  was  found  that  the  state- 
ment and  the  act  closely  following  were  connected,  under  cir- 
cumstances, however,  not  more  evident,  as  to  concomitance  of 
the  act  and  the  statement,  than  in  the  case  at  bar. 

The  commentators  upon  the  subject  have  not  interpreted  jur- 
isprudence differently  from  the  views  in  the  decisions  to  whidi 
we  have  just  referred.  They  concur  substantially  in  saying  that 
the  statement  of  the  deceased  is  admissible,  provided  it  is  made 
so  soon  afterward  as  to  exclude  all  idea  that  it  was  made  with 
the  view  of  fixing  the  act  on  the  defendant  or  of  assisting  m 
his  arrest  Wharton's  Criminal  Evidence,  section  263,  Bishop's 
New  Criminal  Procedure,  section  1086,  and  Bradner  on  Evi- 
dence, 494,  agree.    Deliberate  design  vel  non  is  the  test 

Here  we  have  not  f oxmd  deliberate  design  in  the  answer  of 
•deceased,  who,  while  writhing  in  pain,  lying  prone  in  the  gut- 
ter, as  we  understand,  said:  'Toley  shot  me  without  cause  or 
provocation.''  Nor  was  there  anything  in  this  answer  sngges- 
tive  of  the  desire  to  give  information  that  might  lead  to  de- 
fendant's arrest.  It  was,  we  take  it,  the  natural  utterance  of 
a  gravely  wounded  man. 

After  a  careful  review  of  the  decisions  to  which  learned  consr 

eel  for  the  defense  invited  our  attention,  we  did  not  leave  the 

mbject  impressed  with  the  idea  that  the  decisions  were  as  ftf 

ipart  from  those  we  have  just  reviewed  as  they  at  first  appear. 

u  nearly  every  one  of  these  cases  the  predicate  was  a  stats* 

ent  narrating  the  events,  and  the  conclusion  was  reached  link 
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die  declaration  ■*  waa  not  part  of  the  res  gestae.  On  the  way 
from  premise  to  conclnsion  there  are  expressions^  properly,  we 
tidnky  holding  that  the  declaration,  to  be  admissible  beyond  all 
^estion,  should  be  immediately  after  or  in  some  way  ^^con- 
comitant" with  or  directly  relative  to  the  act  itself.  There  must 
only  a  brief  period  intervene,  and  not  the  least  design  appear. 
We  miderstand  that  this  is  in  the  main  the  trend  of  the  au* 
thorities  in  question. 

There  is  always  some  difference  in  the  facts  of  a  case.  The 
dmilitude  is  not  complete.  There  is  no  question  but  that  the 
decisions  dted  by  counsel  for  defendant  have  the  appearance 
of  being  in  point  The  question  is,  Shall  we,  because  of  this, 
change  the  ruling  of  this  court  on  the  subject? 

In  one  of  the  cases  cited,  the  court  said :  "But  it  is  well  set- 
tled in  this  state  that,  to  make  such  matter  admissible,  it  must 
have  been  concurrent  with  the  act  or  transaction  in  issue,  and 
a  part  of  it,  and  that  a  narrative  of  a  transaction  completed 
and  finished  when  the  narrative  is  given,  though  made. while 
fresh  in  memory,  and  so  soon  after  that  the  party  had  not  time, 
probably,  to  imagine  or  concoct  a  false  account,  is  inadmis- 
sible*' :  Stete  V.  Carlton,  48  Vt  643. 

In  that  case  the  court  sums  up  the  facts  on  this  point  with 
the  statement  that  the  declaration  offered  as  part  of  the  res 
gestae  was  no  part  of  the  act  or  transaction  from  which  the 
death  resulted;  ''that  it  was  finished  and  ended  some  time  pre- 
vious to  the  making  of  the  declaration,  and  it  was  not  so  con- 
nected with  any  part  of  the  act  or  transaction  as  to  make  it 
admissible." 

In  the  case  before  us  for  decision  the  police  ofScers  ran  to 
where  the  deceased  was,  and  were  near  him  and  heard  the  dec- 
laration before  an]rone  came  up.  In  the  second  case  cited  by 
defendants  oounsd,  that  of  People  v.  Ah  Lee,  60  Cal.  90,  the 
«onrt  says:  "That  in  the  admission  of  testimony  of  this  char- 
ecter  much  would  have  to  be  left  to  the  exercise  of  the  sound 
discretion  of  the  judge  at  the  trial.** 

■•  The  court  said  on  the  merits  of  the  question:  "In  the  case 
now  before  us  it  does  not  appear  that  anything  occurred  be- 
tween the  defendants  and  tiie  deceased  after  the  stabbing,  and 
yet  the  prosecution  vras  permitted  to  ask  the  witness  what  he 
heard  either  of  the  parties  say  at  the  time  of  the  stabbing  or 
immediately  after.  In  response  to  it  the  witness  might  have 
stated  what  was  said  by  the  injured  party  after  the  assailant 
had  fled  and  he  himself  had  reached  a  place  of  safety.    Ar 
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Buch  appears  to  have  been  the  eonstruction  which  the  witoeBB^ 
courts  and  counsel  placed  upon  the  question.  The  statement 
to  what  the  witness  testified  related  to  an  act  which  had  been 
completed^  and  the  statement  was  clearly  made  with  a  view  to 
the  apprehension  of  the  offenders.'^ 

We  do  not  infer  that  anyone  is  of  the  impression  in  the  case 
before  us  that  the  declaration  of  the  deceased  was  directed  to* 
ward  enabling  the  police  to  apprehend  the  offender.  That  the- 
ory has  not  been  suggested,  and  we  must  say  that  we  have  not 
been  led  to  such  an  inference  by  reading  the  testimony  which 
comes  to  us  with  the  transcript. 

The  other  decision  cited.  People  v.  Wong  Ark,  96  Cal.  128, 
30  Pac.  1115,  is  very  much  to  the  same  effect,  and  adds  em- 
phasis to  the  nile  that  the  declaration  must  be  of  facts  talking 
through  the  pariy.  It  all  comes  to  the  idea,  expressed  in  other 
words,  that  res  gestae  is  not  admissible  when  it  is  not  part  of 
anything  done  or  something  said  while  something  was  being 
done,  but  is  something  said  after  something  done,  as  clearly 
expressed  in  Begina  v.  Bedingfield,  14  Cox,  341  (English  case), 
which  goes  further  in  excluding  such  declarations  than  the 
courts  of  this  country.  Cockbum,  C.  J.,  in  the  cited  case,  says: 
"I  regret  that,  according  to  the  law  of  England,  any  statement 
made  by  the  deceased  should  not  be  admissible.*'  Here  the 
same  rule  prevails,  except  when  the  words  are  prompted  by 
the  suffering  endured  and  while  writhing  with  pain,  immedi- 
ately after;  when  it  is,  as  it  were,  the  voice  of  the  wound  in- 
flicted that  speaks. 

We  leave  the  decisions  cited  by  counsel  for  defendant,  to  say 
that  reliance  is  placed  by  the  defense  on  the  decision  in  the  case 
of  «®  State  V.  Charles  (decided  in  February  last.  No.  15,098) 
111  La.  933,  36  South.  29,  in  which  the  statement  of  the  de- 
ceased to  his  attending  physician  was  held  inadmissible,  under 
circumstances  which  showed  that  there  was  deliberation  on  the 
part  of  the  physician  at  least,  who  came  to  where  the  wounded 
man  was,  not  a  minute  or  two  after  the  shooting,  but  nine  or 
ten  minutes,  and  said  in  substance  that  he  wished  to  know, 
before  beginning  with  the  case  and  making  attempt  at  reliev- 
ing the  pains  of  the  fatally  wounded  man,  **who  did  the  shoot- 
ing/' The  question  was  pregnant  with  a  suggestion  that  some 
^ne  must  be  named  as  the  guilty  party. 
There  was  nothing  of  the  kind  in  the  case  here,  unless  the 
itA  "grind,**  which  we  have  before  italicized,  can  give  rise 
an  inference  of  impropriety  on  the  part  of  the  public  officer^ 
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The  word  seems  barren  of  meaning,  nsed  as  it  was.  It  may  be 
that  it  was,  aa  suggested  by  the  district  attorney  at  bar,  that, 
owing  to  a  stenographic  error,  the  word  "find"  was  changed  to 
*grind.''  We  have  not  found  that  this  "grind"  was  connected 
with  any  question  asked,  or  with  anything  which  took  place, 
while  the  police  officers  were  standing  near  the  deceased. 

The  declaration  of  the  deceased  that  he  was  sbot  without 
cause  or  provocation  is  part  of  a  natural  impulse.  The  wounded 
man  who  feels  that  be  has  been  wronged  and  injured  will  nearly 
always  immediately  give  vent  to  the  expression  that  he  did  not 
provoke  the  act.  At  any  rate,  we  do  not  think  that  there  was 
anything  in  the  words  showing  a  desire  for  revenge.  One  can 
impulsively  declare  that  he  is  innocent  without  seeking  thereby 
to  injure,  or  to  have  his  assailant  arrested  and  punished.  We 
have  found  no  ground  upon  which  to  reverse  the  verdict  and 
sentence. 

Only  one  alternative  remains,  and  to  it  we  have  arrived  only 
after  having  carefully  considered  each  of  the  decisions  of  this 
court  before  mentioned.  ®^  We  are  constrained,  in  our  view 
oi  the  law  and  jurisprudence,  to  aflBrm  the  verdict  and  sentence 
fiid  judgment. 

For  these  reasons^  the  judgment  appealed  from  is  affirmed. 


The  Question  of  Res  Gestae  is  discussed  in  the  monographic  note  to 
People  ▼.  Vernon,  95  Am.  Dec.  51-76.    No  fixed  time  or  distance 
from  the  main  occurrence  can  be  established  as  a  rule  to  determine 
irhat  shall  be  a  part  of  the  res  gestae:  Keefer  v.  Pacific  Mut.  Life 
Ins.  Co.,  201  Pa.  St.  448,  88  Am.  St.  Bep.  822.    In  fact,  time  is  not 
necessarily  a  controlling  element  or  principle  in  the  matter:   Coffin 
y.  Bradbury,  3  Idaho,  770,  95  Am.  St.  Eep.  37;  Honeycutt  v.  State, 
42  Tex.  Cr.  Rep.  129,  96  Am.  St.  Rep.  797.     Generally  speaking,  how- 
over,  declarations,  to  be  admissible  as  part  of  the  res  gestae,  must  be 
substantially  contemporaneous  with  the  litigated  transaction,  and  be 
tlte  instinctive,  spontaneous  utterances  of  the  mind  while  under  the 
Mtive,  immediate  influences  of  the  transaction,  the   circumstances 
pTeeluding  the  idea  that  the  utterances  are  the  result  of  reflection 
or  design  to  make  false  or  self-serving  declarations:   State  v.  Mc- 
I^aniel,  68  8.  C.  304,  102  Am.  St.  Bep.  661;  Elder  v.  State,  69  Ark. 
^B,  B6  Am.  St.  Bep.  220,  and  see  the  eases  cited  in  the  cross-refer- 
ence note  thereto.    Declarations  which  amount  to  a  mere  narrative 
b  regard  to  a  transaction  already  passed  are  usually  not  admissible: 
^er  V.  Belke,  211  HI.  512,  103  Am.  St.  Bep.  208.    Tet  declarations 
eaimot  be  excluded  simply  on  the  ground  that  they  are  in  the  form 
^  a  narrative,  and  made  in  answer  to  a  question:  Murray  v.  Boston 
^  B.  B,  72  N.  H.  32,  101  Am.  St.  Bep.  660. 
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CRICHTON  V.  WEBB  PBESS  COMPANT. 

[lis  La.  167,  36  South.  926.] 

OOBPOBATION8— StockholdexB,  Wlien  8«bJ«ct  to  tte 

IdmltatloiiB  as  Directors.— If,  in  any  particular  ease,  stoekholdcn 
have  authoritj  to  manage  the  affairs  of  a  corporation — in  other 
words,  to  discharge  the  functions  of  directors,  and  undertake  to  do 
80— thej,  for  all  the  purposes  of  the  affairs  thus  manag^ed,  beeooM 
directors  in  effect,  and  oceupj,  for  the  purposes  of  such  affairs,  ths 
same  relation  of  trust  which  directors  ordinarily  hold  toward  the 
corporation,     (p.  511.) 

COBPOBATION8 — ^Directors  and  8teckliolden»  Power  of  to 
Contract  With  and  for  Themselyes.— The  holders  of  a  majority  of 
stock  in  a  corporation,  who  are  also  its  directors,  cannot  be  the  final 
judges  in  their  own  case  and  vote  to  themselves  the  money  of  the 
corporation  over  the  objection  and  protest  of  the  other  stockholders. 
Their  decision  of  all  questions  where  their  personal  interest  eoraei 
in  conflict  with  that  of  the  corporation  is  subject  to  review  by  a 
court  of  equity  at  the  suit  of  the  objecting  stockholders,     (p.  512.) 

OOBPO&ATION8— Dlvidendfl,  Power  of  the  Ooorts  to  OonveL 

A  court  of  equity  may  compel  the  declaration  of  a  dividend  at  the 
suit  of  the  minority  stockholders  of  a  corporation,     (p.  512.) 

CORPORATIONS— Betroactiye  Fixing  of  Salaries.— The  direc- 
tors of  a  corporation,  who  also  are  a  majority  of  its  stockholdere, 
cannot  by  resolution  increase  their  salaries  and  give  such  increase 
a  retroactive  effect,     (p.  513.) 

CORPORATIONS — ^Rerising  Contracts  and  Acts  of  for  tlM 
Purpose  of  Declaring  Just  Dividends.— Where  the  directors  of  a  cor- 
poration owning  a  majority  of  its  stock  proceed  to  eazry  on  busioea 
and  to  contract  with  themselves  against  the  objections  of  the  min- 
ority, a  court  of  equity,  at  the  instance  of  such  minority,  must  deal 
with  the  situation  in  so  far  as  it  is  an  accomplished  fact  and  com- 
pel the  declaration  of  such  dividends  as  it  finds  equitable  under  the 
sir  cum  stances,  though,  in  doing  so,  it  must  revise  the  basis  of  the 
f  refits  of  the  business  as  fixed  by  such  majority  directors,     (p.  518.) 

Lynn  Eyie  WatkinB  and  Wise,  Randolph  ft  B^idall^  for  flie 

appellee. 

Sutherlin  &  Barrett,  Stewart  &  Stewart   and  Alexander  ft 
Wilkinson,  for  the  appellants. 

*•»  PROVOSTY,  J.  This  suit  is  brought  by  two  minority 
stockholders  to  compel  tke  defendant  corporation  to  declare  a 
dividend.  Incidentally,  and  in  order  to  increase  the  diYidend, 
the  further  relief  is  prayed  that  certain  allowances  of  salary  and 
certain  contracts  allowed  and  made  by  the  majority  to  and  with 
themselves  be  annulled.  The  individuals  composing  the  major* 
«~  made  parties  defendant^  together  with  the  corporati<m 
he  history  of  the  case  is  this: 
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^  ^^7,  1B9S,  the  two  trothers,  Samuel  X  and  Bobert  D. 
Webb,  obtained  a  patent  for  a  cotton  eompress  of  the  invention 
rf  S.  J.  W^bb.     They  valued  it  at  $60,000.    Not  having  com- 
maiid  of  the  capital  or  credit  reqfoired  to  put  the  invention  to 
■a  actual  teat  by  building  one  of  the  compresses  and  putting  it 
IB  €ipeTBii(m,  they  offered  to  sell  a  half  interest  in  the  patent  to 
one  of  the  plaintiffs  and  certain  other  parties.    The  latter  pre- 
ferred an  arrangement  by  which  they  should  go  security  for  the 
Webbs  for  the  building  of  the  press,  and  in  consideration  thereof 
should  have  an  option  to  buy  within  a  Iknited  time.    This  was 
done  and  the  press  was  built    It  proved  successful;  but  the 
option  was  permitted  to  run  out  without  having  been  availed 
of— why,  la  net  explained.    After  the  option  had  expired,  the 
two  Webbe  aold  to  the  two  plaintiffs,  Thomas  and  James  Crich- 
ton,  a  aixteflfn  per  cent  interest  in  ttie  patent  for  $8,000.    The 
Webba  and  the  Crichtons  then  proceeded  to  exploit  the  patent 
by  launching  a  businesg  of  compress  building,  under  the  firm 
Tosme  of  S.  J.  Webb  &  Bro.    The  venture  proved  in  a  high  de- 
gree sncceasfnl.    In  ttie  very  first  year,  1895,  a  net  profit  of 
|16,942Jd6  was  ^^  realized.    It  was  then  deemed  advisable  to 
organiae  a  corporation  to  carry  on  the  business,  and  this  was 
accordingly  done.    The  date  of  the  incorporation  was  the  2d  of 
January,  1896.    The  incorporators  were  the  same  parties  who 
were  owners  of  the  patent,  with  the  addition  of  J.  Y.  Webb, 
a  nephew  of  S.  J.  and  B.  D,  Webb,  who  took  one  share.    The 
»Mne  of  the  corporation  was  S.  J.  Webb  Company,  Limited. 
Its  capital  stock  was  fixed  at  $100,000,  divided  into  shares  of 
$100.    The  entire  stock  was  subscribed  by  the  incorporators, 
^iwuers  of  the  patent,  and  in  the  same  proportion  in  whidi 
they  were  owners,  except,  as  already  stated,  that  one  share  was 
taken  By  J.  Y.  Webb.    It  may  be  as  well  to  mention  here  that 
^e  parties  continued  thereafter  to  hold  the  stock  in  the  same 
Vroportioti — ^that  is  to  say,  aa  foBows:  Thomas  Crichton,  ten 
shares;  Jamea  E.  Crichton,  six  shares;  B.  D.  WeU>,  twenty 
■hares;  S.  J.  Webb,  sixty-three  shares;  and  J.  Y.  Webb,  one 
share— and  that  they  so  hold  it  up  to  the  present  time.    It 
may  also  be  mentioned  here  that  shortly  thereafter  J.  Y.  Webb 
tcqnired  an  interest  in  the  patent  corresponding  with  his  inter- 
€st  in  the  corporation ;  that  is  to  say,  a  one  per  cent  interest. 
While  the  immediate  purpose  of  the  organization  was  to  ex- 
ploit this  patent,  the  scope  of  the  corporation  was  not  so  limited, 
Ttmt  was  made  more  comprehensive,  the  language  of  the  ch^*- 
ter  being  as  follows :  ^^That  the  purpose  and  object  of  this  '^ 
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poration  is  to  buy,  sell,  build,  erect,  operate,  lease,  or  rent  out 
compresses  or  compress  machinery  under  such  patent  rights  as 
this  company  may  buy,  lease,  or  acquire  the  agency  of^  or  use 
and  own  in  its  own  corporate  rights  and  to  procure,  own^  manu- 
facture, or  cause  to  be  manufactured  or  be  made  such  machin- 
ery as  may  be  necessary  or  useful  for  carrying  out  the  purposes 
stated,  and  to  own  such  necessary  warehouses,  tools,  equipments, 
lands,  and  property,  real  and  personal,  for  the  furtherance  of 
the  business  of  the  corporation.'^ 

The  charter  provided  that  the  stockholders  should  meet  at 
the  office  of  the  company  on  the  first  Monday  of  January  of 
each  year  without  special  call;   that  postponed   and   called 
^^^  meetings  of  the  stockholders  could  be  held  on  due  notioe 
by  the  president,  setting  forth  the  object  of  the  meeting.     The 
charter  also  provided  that  a  board  of  directors,  to  consist  ot 
five  stockholders,  three  of  whom  should  constitute  a  quorum, 
should  be  elected  at  the  regular  meeting  on  the  first  Monday 
of  January  of  each  year;  the  first  board,  however,  to  be  com- 
posed of  the  five  incorporators,  viz.,  S.  J.,  B,  D.,  and  J.  Y. 
Webb,  and  Thomas  and  James  Grichton,  who  should  hold  office 
until  their  successors  were  elected  and  had  qualified.    The  char- 
ter further  provided  that  the  board  of  directors  should  conduct 
the  business  and  affairs  of  the  company,  and  elect  the  officers 
of  the  company,  and  fix  their  salaries,  and  should  prescribe 
the  powers  and  duties  of  the  officers,  with  the  condition,  how- 
ever, that  their  said  acts  in  respect  to  the  powers  and  duties 
and  salaries  of  the  officers  should  be  subject  to  ratification  by 
the  stockholders.    The  officers  were  to  be  a  president,  a  vice- 
president,  a  secretary,  and  a  treasurer,  and  such  other  officers 
as  the  board  of  directors  might  deem  necessary  to  conduct  the 
business  of  the  company. 

On  the  day  of  the  organization,  January  2,  1896,  the  board 
of  directors  met  and  elected  the  f oUovring  officers :  S.  J.  Webb, 
President;  Thomas  Grichton,  Vice-President  and  Treasurer;  R. 
D.  Webb,  Secretary — ^and  adopted  resolutions  to  the  following 
effect:  1.  A  resolution  leasing  the  compress  patent  from  the 
owners  thereof.  That  is  to  say,  the  two  Webbs,  S.  J.  and  R.  D., 
and  the  two  Crichtons,  leased  the  patent  to  the  corporation, 
whereof  they  themselves  held  the  entire  stock,  except  the  one 
share  held  by  J.  Y.  Webb.  The  rental  was  fixed  at  $5,000  for 
each  compress  the  company  should  sell  or  build,  or  cause  to  bo 
sold  or  built,  and  $1,000  for  each  '^movemenf *  the  company 
should  put,  or  cause  to  be  put,  into  a  Morse  or  any  other  com* 
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incsB;  payment  to  be  made  upon  erection  of  the  machinery.  2. 
A  lesolntion  anthorizing  the  president  ^^^  and  the  secretary  to 
make  and  sign  all  contracts  for  the  company.  3.  A  resolution 
accepting  the  proposition  of  S.  J.  Webb  to  work  for  the  com* 
pany  during  the  year  1896  for  $150  a  months  ''reserring  to  him- 
self the  right  to  all  new  inirentions  or  improvements  of  what* 
soeYcr  nature  he  may  make.''  4.  A  resolution  to  the  effect  that 
S.  J.  and  B.  D.  Webb  ''should  have  all  the  profits  on  any  press 
of  their  patent  in  Cleburne^  Texas/' 

On  the  Jiext  day>  a  meeting  of  the  stockholders  was  held^  and 
all  the  proceedings  of  the  meeting  of  the  board  of  directors  of 
the  preceding  day  were   approved   and   ratified.    J.  Y.  Webb 
was  not  at  that  time  a  part  ownei  of  the  patent^  but>  as  already 
stated,  he  afterward  acquired  an  interest  in  it  corresponding 
with  his  interest  in  the  corporation;  that  is  to  say,  a  one  per 
cent  interest.     The  necessity  of  such  an  interest  being  trans- 
ferred to  him  in  the  patent  arose  from  the  fact  that  the  agree- 
ment to  pay  $5,000  per  press  to  the  owners  of  the  patent  was 
not  intended  by  the  parties  to  be  carried  out,  but  was  a  mere 
convenient  arrangement  for  transferring  the  net  profits  of  the 
company,  -which  would  approximately  be  of  that  amount  per 
press,  from  the  company  to  the  owners  of  the  patent;  in  other 
words,  from  the  stockholders  as  stockholders  to  themselves  as 
individuals.    As  shall  be  seen  presently^  the  profits  of  the  com- 
pany on  the  90-inch  press  soon  fell  below  $5,000  per  press,  so 
tha^  if  that  contract  had  been  genuine,  the  company  would  soon 
have  had  to  retire  from  it>  which  it  had  the  right  to  do  at  any 
time  under  the  terms  of  the  contract,  unless  it  chose  to  run  with 
the  certainty  of  a  loss. 

No  other  meeting,  either  of  stockholders  or  of  directors,  seems 
to  have  taken  place  until  the  30th  of  November  of  the  same 
year,  1896,  when  tiiere  was  a  meeting  of  stockholders.    S.  J. 
Mid  E.  D.  Webb  had  ^'^  in  the  meantime  attended  to  the  busi- 
lieas  of  the  company  and  with  brilliant  success.    At  that  meet- 
ing resolutions  were  adopted  to  the  following  effect :  1.  A  reso- 
lution changing  the  name  of  the  corporation  to  that  of  Webb 
^S8  Company,  Limited,  the  charter  and  business  of  the  com- 
pany to  remain  unchanged  and  unaffected.     2.  A  resolution 
transferring  to  the  corporation  the  assets  of  the  partnership 
of  S.  J.  Webb  &  Bro.,  by  which  the  business  had  been  con- 
ducted previous  to  the  organization  of  the  corporation.    3.  A 
Ksolution  levying  an  assessment  i^pon  the  stockholders  in  pro- 
portion to  their  holding,  so  as  to  produce  a  sum  of  $5,000,  each 
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stoddudder  to  fumiflh  for  bis  diare  of  the  aasessmcftt  hia  note 
falling  dm  Maicb  1, 1897. 

The  stockholdeiB  did  not  meet  again  nntU  the  29tii  of  Jami* 
aiy,  1901^  which  meeting  was  very  important,  and  will  be  duly 
noticed.  The  only  meetings  of  tiie  board  of  directors  were  in 
February,  March,  and  December,  1898.  At  these  meetings,  the 
following  resolutions  were  adopted:  L  A  resolution  ratifying 
certain  contracts  entered  into  by  the  president  and  the  secretary 
of  the  company.  2.  A  resolution  fixing  at  $3,700  and  $3,000, 
respectiYely,  the  salaries  of  S.  J.  and  B.  D.  Webb,  '^reserving 
aU  inventions  or  discoireries  to  themselyes,  same  as  if  not  em- 
ployed by  the  company/'  3.  A  resolution  authorizing  S.  J. 
Webb  ^'to  place  new  presses  as  he  thought  besf 

The  regular  stockholders'  meetings  of  January,  1897,  1898, 
1899,  1900,  and  1901,  were  not  held,  owing  to  the  absenos  of 
a  majority  of  the  stock;  L  e.,  of  S.  J.  Webb,  or  of  the  stock 
held  by  him.  During  all  this  time  the  affairs  of  the  company 
under  the  management  of  S.  J.  and  B.  D.  Webb  continued 
highly  prosperous.  During  this  same  time  S.  J.  Webb  had 
^'^^  made  numerous  improvements  to  the  compress,  and  had 
utilized  them  in  the  business  of  the  company;  and  finally  he 
had  invented  what  he  considered  to  be  a  new  compress,  known 
in  this  case  as  the  '^80-inch  press,''  to  distinguish  it  from  the 
patented  press,  known  as  the  ^^90-inch  press."  Out  of  these  in- 
ventions, or  as  a  result  of  them,  have  grown,  in  the  main,  the 
differences  between  the  parties,  who  have  been  unable  to  agree 
what  amount,  if  any,  the  Webbs  should  charge  the  corpoiation 
for  the  use  of  their  inventions. 

Some  of  the  improvements  were  put  on  in  the  very  first  year 
of  the  company's  business;  that  is  to  say,  in  1896.  Others  were 
added  as  made.  The  Crichtons  would  not  admit  that  the  use 
of  these  improvements  was  beneficial  to  the  company,  nor  that 
the  charges  made  for  them  By  the  Webbs  were  reasonable;  but 
the  Webbs  had  the  business  of  the  company  in  hand,  and  went 
on  using  the  improvements,  and  the  questions  of  the  right  to 
use  them  and  of  the  proper  amount  to  charge  for  their  use  re- 
mained open. 

In  1899  the  Webbs  solicited  and  obtained  the  consent  of  the 
Crichtons  that  the  company  should  build  one  of  the  80-incb 
presses  as  an  experiment,  the  Webbs  agreeing  to  hold  the  com- 
pany harmless  against  any  loss.  The  result  proved  highly  satis- 
factory, and  demonstrated  the  superiority  of  the  80-inch  preaa 
^ver  the  90-inch. 
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The  record  does  not  show  at  what  time  of  the  year  1899* 
(be  first  SO-inch  press  was  hnilt,  but  by  the  Ist  of  January, 
1900,  the  time  for  the  regular  meeting  of  the  stockholders,  three 
80-inch  presses  had  been  built;  and  it  had  become  evident  to< 
the  Webbs,  who  had  entire  and  exclusive  charge  of  the  com- 
peny's  business,  that  the  80-inch  press  would  have  to  supersede* 
tiie  90-inch  entirely.  In  fact,  sffter  the  trial  and  demonstrated 
sofieeas  of  the  80-inch  press,  the  company  built  only  one  90- 
indi  press,  and  the  record  does  not  show  whether  the  contract 
*'*  for  it  had  not  heeaoL  entered  into  previously. 

The  invention  of  this  new  press  brought  an  unforeseen  com* 
pUcation  in  the  business  of  the  company.    The  Crichtons  were* 
part  owners  of  the  90-inch  patent,  for  the  lease  of  which  the- 
company  was  under  contract  to  pay  $5^000  per  press,  and  they 
owned  no  interest  iq  the  new  invention;  and  naturally  the* 
Webbs,  owners  of  the  new  invention,  wanted  to  be  paid  for  the- 
lue  of  it.    They  had  not  yet  obtained  a  patent,  and  did  not 
obtain  one  until  December  16,  1902,  seven  months  after  the  in- 
stitution of  this  suit^  which  was  filed  May  3,  1902 ;  but,  all  the- 
same,  the  thing  was  theirs,  and  they  were  not  disposed  to  lei 
the  company  have  the  use  of  it  without  payment.    They  de« 
manded  the  same  rental  which  the  company  was  under  contract 
to  pay  for  the  use  of  the  90-inch  patent    The  Crichtons  in* 
■Mted  that  the  90-inch  patent  was  a  good  press,  which  had  prac- 
tically driven  all  competitors  from  the  field,  and  that  the  com- 
pany should  go  on  using  it    They  objected  to  the  use  of  the- 
80-inch  invention,  and  especially  objected  to  paying  so  large  ai 
>^taL    The  Webbs,  on  their  side,  insisted  that  the  80-incb 
pw»  was  a  better  press  in  every  way,  stronger,  safer,  and 
dw^per,  and  that  if  it  was  not  adopted  by  the  company  they 
WQiild  have  to  dispose  of  it  to  others,  and  that  it  would  easily 
drive  the  90-inch  press  out  of  the  market;  and  we  may  mention 
l^^re  that  the  testimony  leaves  no  doubt  that  such  was  the  fact. 
^Im,  wb  may  say  here,  as  well  as  later,  that  their  right  to  exact 
payment  for  the  use  of  their  invention  cannot  be  doubted.    It 
^*&  theirsy  and,  of  course,  they  could  exact  payment  for  the  use 
of  it    Not  only  there  is  nothing  in  the  patent  law  that  could 
pw^ut  their  doing  so,  but  section  4899  of  the  Eevised  Stat- 
ntes  of  the  United  States  [IT.  S.  Comp.  Stats.  1901,  p.  3387],. 
impliedly  recognizes  a  right  of  ownership  in  an  unpatented  in- 
dention. 

The  net  profits  on  the  three  80-inch  presses  *''*  erected  in 
1899,  after  deduction  of  the  $15,000  rental  to  the  Webbs  anr« 
^  proportionate  share  of  these  three  presses  in  the  gene^ 
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•ezpenaes  of  the  company^  such  as  salaries,  etc.,  was  $3,380.63. 
The  net  profits  on  tiie  six  90-inch  presses  erected  in  the  same 
jear,  after  deduction  of  $6,000  for  royalties  on  improTements, 
«nd  the  proportionate  share  of  these  six  presses  in  the  geneml 
-expenses  of  the  company,  such  as  salaries,  etc.,  was  $21,381.23. 

It  is  tfauB  seen  that  the  profits  from  the  80-inch  press  were 
Teiy  much  larger;  that  the  80-inch  press  yielded  a  profit  of 
#1,126.88  per  press,  after  deduction  of  $5,000  per  press  by  way 
•of  royalty,  whereas  the  90-inch  press  yielded  a  profit  of  only 
$3,563.54  per  press  after  a  deduction  of  only  $1,000  per  press 
by  way  of  royalty.  So  that>  if  the  owners  of  the  90-inch  patent 
had  held  the  company  to  the  payment  of  the  $5,000  agreed  to 
be  paid  for  the  lease  of  the  patent^  the  company,  by  building 
the  90-inch  presses,  would  have  been  operating  at  a  net  loss  of 
$1,436.46  for  every  press  it  would  have  sold«  The  difference 
between  the  parties,  then^  could  not  be,  and  was  not^  in  connec- 
tion with  the  relative  merits  of  the  two  presses,  nor  in  regard 
io  which  press  it  was  to  the  best  interest  of  the  company,  as 
a  company,  to  adopt  and  advocate,  but  it  was  simply  and  purely 
in  view  of  the  fact  that  the  Crichtons  were  part  owners  of  the 
90-inch  press  and  had  no  interest  in  the  80-inch  invention,  and 
that  while  the  company,  as  a  company,  would  lose  $1,436.46 
per  press  by  building  the  90-inch  presses,  and  per  contra  gain 
$1,126.88  per  press  by  building  the  80-inch  press,  they  (the 
Criclitons)  would  individually  gain  more  if  the  company  would 
adhere  to  the  90-inch  pattern. 

By  the  time  the  1st  of  January,  1900,  came  around,  when 

'ihe  regular  annual  meeting  of  the  stockholders  should  take 

place,  the  question  of  using  the  80-inch  press  in  tiie  business 

of  the  company  and  what  charge  should  be  made  for  it  had 

reached  the  acute  stage.    ^'^  Unfortunately  S.  J.  Webb,  the 

main  party  in  interest^  was  absent,  and  no  final  agreement 

HX)uld  be  arrived  at  in  the  matter.    All  that  could  be  done  was 

to  adopt  a  modus  vivendi  until  his  return.    He  was  to  be  back 

'by  March  1st;  that  is  to  say,  in  two  months.    It  was  agreed 

that  the  Crichtons  should  then  be  let  out  of  the  company,  on 

41  full  and  final  settlement  of  the  90-inch  press  business,  and 

that  in  the  meantime  the  company  should  go  on  selling  and 

advocating  the  sale  of  both  presses,  and  the  business  of  the  two 

-presses  be  kept  separate  on  the  books  as  far  as  possible,  and  fiie 

l^ebbs  take  all  the  profits  of  the  80-inch  press  business. 

But  S.  J.  Webb  did  not  return  by  the  1st  of  March,  as  ex- 
acted, nor  until  the  following  January,  being  busy  at  the  found- 

s  seeing  to  the  construction  of  presses  and  traveling  over  flia 
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caimtrj  eelling  presses.  During,  tiie  year  1900^  owing  to  sharp 
eompetition^  the  profits  of  the  company  on  the  80-inch  press 
business  had  fallen  below  $5,000  per  press,  so  that  there  could 
no  longer  be  any  question  of  paying  to  the  Webbs  that  amount 
per  press  for  the  use  of  their  invention,  and  the  necessity  of 
arriying  at  some  definite  and  final  agreement  in  the  matter  had 
become  all  the  more  imperative. 

The  regular  meeting  of  the  stockholders  of  January  1,  1901, 
failed  for  the  same  cause  which  had  prevented  the  meeting  of 
the  previous  January — ^the  absence  of  S.  J.  Webb.  But  a  meet- 
ing was  called  for  January  29,  1901,  and  the  Crichtons  were 
duly  notified  to  attend.  Knowing,  however,  what  business  it 
was  proposed  to  bring  up  before  the  meeting,  and  also  know- 
ing that  they  would  be  outvoted  by  the  Webbs,  they  stayed 
away.  The  meeting  took  place  without  them.  Important  mat- 
ten  were  voted  on,  but  not  the  question  of  superseding  the  90- 
inch  press  by  the  80-inch  press  in  the  business  of  the  company. 
That  question  was  left  for  a  subsequent  meeting,  which  was 
called  for  the  9th  of  February,  and  the  Crichtons  were  again 
duly  notified  ^'^  to  attend.  The  meeting  was  duly  held,  and 
again  the  Crichtons  kept  away. 

At  the  first  of  these  meetings,  that  of  January  29th,  the  fol- 
lowing resolutions  were  adopted:  1.  A  resolution  directing  that 
&e  certificates  of  stock  to  which  each  stockholder  was  entitled 
be  issued  to  him.  2.  A  resolution  approving  and  directing  the 
secretary  to  pay  an  account  of  J.  S.  Webb  for  $6,821.30,  with- 
out stating  what  the  account  was  for;  also,  an  account  of  S.  J. 
Webb  &  Bro.  of  $520,  for  tools,  tackle,  etc.,  and  $7,000  "for 
profit  made  on  the  press  sold  in  Cleburne,  Texas."  3.  A  reso- 
lution approving,  and  directing  the  secretary  to  pay,  the  ac- 
count of  S.  J.  Webb  &  Bro.  of  $26,000  for  royalties  for  use  of 
hnprovements  in  twenty-three  90-inch  presses.  4.  A  resolution 
approving,  and  directing  the  secretary  to  pay,  the  account  of  S. 
J.  Webb  ft  Bro.  of  $15,000  for  royalties  on  tiuree  80-inch  presses 
erected  in  1899. 

At  the  meeting  of  February  9th  the  following  resolutions 
were  adopted:  1.  A  resolution  reading  as  follows:  ^'The  ques- 
tion of  the  company  selling,  building,  using,  and  making  con- 
tracts for  the  80-inch  compresses  and  other  inventions  and  im- 
provements  other  than  presses  covered  by  United  States  patent 
539,496,  issued  May  21,  1895  (the  90-inch  press  patent)  was 
^UacuBsed.  It  was  imanimously  voted  to  continue  this  year  ft^lU 
ing,  Buildinj^  using^  and  making  contracts  for  the  80-inch 
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and  oiher  inTenticKna  and  improyanentB^  and  pay  to  S.  J.  Webb 
ft  Bio.  all  the  profits  made  from  this  part  of  the  bnainesB  of 
the  company.'^  2.  A  resolution  reading  as  follows:  ^t  wis 
nnanimously  resolved  to  pay  S.  J.  Webb  ft  Bro.  all  the  profits 
of  the  bnsineaB  of  the  year  1900,  last  year,  that  accrued  from 
selling;  building,  nsing,  and  making  contracta  for  the  SO^incb 
compress  and  other  inventions  and  improvements^  exdnsiTe  of 
presses  covered  by  the  United  States  patent  539,496  (90-iDeb 
press)  issued  May  21,  1885,  to  S.  J.  and  IL  D.  Webb,  and  to 
pay  to  the  owners  of  the  latter  patent  all  the  profits  that  nmy 
accrue  from  sellinj^  building,  using,  and  making  contracta  for 
compresses  under  same.''  3.  A  resolution  disposing  of  a  few 
matters  of  business  detail,  as  to  which  there  was,  and  is  now, 
no  dispute. 

^^  By  these  resolutions  the  Webbs,  holding  a  majority  of 
the  stock,  decided  in  their  own  favor  every  issue  between  them 
and  the  Crichtona.  Anticipating  such  a  result,  and  foreseeing 
that  there  would  no  longer  be  any  profits  for  Ihem,  the  Crich- 
tons  had  asked  to  be  let  out  of  the  company  upon  a  settlement 
which  would  leave  out  of  computation  the  amounts  claimed  by 
the  Webbs  for  royalties  on  their  improvements  and  for  the  use 
of  the  80-inch  invention,  which  amounts  the  Webbs,  as  man- 
agers of  the  company,  had  caused  to  be  charged  up  against  the 
company  on  the  books.  The  Webbs  were  willing  to  let  the 
Crichtons  retire  from  the  company,  but  they  insisted  that  the 
settlement  should  be  made  according  to  the  books  of  the  comr 
pany,  that  is  to  say,  including  the  disputed  charges.  They  were 
willing,  in  addition,  to  allow  the  Crichtons  $1,200  for  their  in* 
terest  in  the  discredited  90-indi  patent.  In  the  alternative 
they  were  willmg  to  sell  to  the  Crichtona  an  interest  in  Ihe 
80-inch  invention  corresponding  with  that  which  they  held  in 
the  90-ineh  patent  They  fixed  the  price  at  the  same  figure  of 
$50,000  at  which  the  90-inch  patent  had  been  valued.  This 
would  have  removed  the  bone  of  contention  and  ended  all  con* 
troversy.  The  Crichtons  refused  to  buy  such  an  interest,  as* 
signing  as  their  reason  that  they  would  have  no  assuranee  that 
S.  J.  Webb  would  not  produce  some  new  invention  to  supplant 
the  80-inch  press,  whidi,  in  turn,  they  would  have  to  buy,  and 
ao  on  ad  infinitum. 

Not  succeeding  in  obtaining  an  amicable  settlement,  the  two 
Crichtons  brought  a  suit  for  the  appointment  of  a  receiver  t(^ 
manage  the  affairs  of.  the  company.  That  suit  was  filed  on 
Octobor  26,   1901.    The  petitioners  alleged  that  the   Webbs 
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Toted  enormaas  and  exorbitant  salaries  to  each  other,  and  voted 
«iid  paid  oTer  to  S.  J.  Webb  and  to  Webb  &  Bro.  large  sums  of 
Aumeys  by  way  of  royalties  for  the  use  of  so-called  improve- 
mentSy  which  allowances  were  unauthorized  and  unjustifiable 
**•  imder  the  charter,  but  were  grossly  excessive,  and  that  aU 
ifais  was  done  for  the  sole  purpose  of  absorbing  the  revenues 
of  the  company  and  defrauding  the  petitioners. 

They  allied,  further,  that  the  Webbs  were  holders  of  a  ma- 
jority of  the  stock  of  the  company,  and  had  the  management  of 
its  affairs  entirely  in  their  own  hands,  as  well  as  all  the  funds 
of  ibe  company,  and  were  so  conducting  tiie  business  of  the 
company  as  to  divert  to  themselves  all  the  profits  of  the  com- 
pany, whicli  were  large,  and  so  as  to  defraud  the  petitioners 
•of  their  rights,  cU  of  which  amounted  to  gross  mismanagement 
of  the  affairs  of  the  company  and  made  the  appointment  of  a 
teoeiver  necessary. 

The  Webbs  denied  these  allegations,  and  averred  that  th^ 
liad  managed  the  affairs  of  the  company  weU,  and  with  the 
consent  and  approval  of  the  plaintiffs,  and  in  accordance  with 
the  charter,  and  finally  averred  as  follows:  ^'Your  respondents 
aver  that  iiere  is  no  necessity  for  a  receiver  to  be  appointed, 
and  that  the  complainants  have  legal  recourse  in  other  ways, 
if  legal  means  are  necessary  for  settlement,  which  your  re- 
spondents deny  and  aver  that,  if  a  receiver  is  appointed,  it  will 
ruin  the  business  of  the  company  and  prostrate  the  most  flourish- 
ing compress  corporation  in  the  world,  and  destroy  assets  of 
great  value  to  your  respondents,  without  any  benefit  to  the 
plaintiffs.*' 

That  suit  resulted  in  a  judgment  in  favor  of  defendants. 
The  plaintiffs  appealed  to  tiiis  court,  but  the  appeal  was  dis- 
missed for  informalities.    That  was  in  February,  1902. 

The  present  suit  was  filed  May  3,  190!^.  As  already  stated, 
it  18  for  a  dividend,  and  incidentally  for  a  settlement  of  the 
a&irs  of  the  corporation  up  to  date,  with  a  view  to  ascertain- 
ing what  the  amount  of  this  dividend  should  be,  and  also  for 
tiie  annulment  of  certain  contracts  made  by  the  majority  with 
themselves,  and  also  of  certain  allowances  of  expense  accounts 
and  salaries  and  royalties  by  the  majority  to  themselves. 

The  allegations  are  virtually  the  same  as  ^^  in  the  suit  for 
tiie  appointment  of  the  receiver.  The  nullity  of  the  allowances 
it  daimed  on  the  ground  that  the  majority  could  not  vote  to 
themselves  the  property  of  the  company,  or  could  not  make 
<0ntracti  with  ibemselves  tor  the  detriment  of  the  compan^ 
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Hzceptiona  were  filed  to  the  form  of  the  proceeding,  ' 
•re  not  now  insisted  on,  the  defendants  seeming  to  be 
that  the  court  should,  as  far  as  possible,  pass  ttpou  th 
of  the  controTcrsy. 

The  Webbs,  as  a  matter  of  course,  deny  that  the  al 
of  salary  are  too  large,  or  that  the  charges  for  roya 
use  of  the  improvements  and  of  the  new  SO-inch  pree 
tioD  are  exceseive;  and  they  insist  that  the  action  of  tt 
holders  at  the  meetings  of  January  39,  and  February 
is  conclusive,  and  that  the  Crichtons  have  neither  in 
in  fact  any  ground  of  complaint.  They  contend  that  th 
tons  consented  to  the  arrangement  by  which  all  the  p 
the  company  arising  from  the  exploitation  of  the  80- 
vention,  or  of  Uie  other  inventions  or  improvements,  si 
to  them  (the  Webbs),  and  they  contend  that  np  to  the 
the  present  suit  the  Crichtons  had  made  no  claim  to  p 
tion  in  these  profits. 

At  the  request  of  the  plaintiffs,  tiie  court  appointed 
to  make  a  statement  of  the  financial  position  of  the  i 
as  appearing  on  the  books.  The  report  of  these  expe 
the  record,  and  is  conceded  to  be  a  correct  statement  i 
books.  The  disputed  items,  having  been  charged  u 
books,  are  included  in  the  report,  and  affect  its  totals 
ances,  so  that,  if  any  of  them  are  rejected,  the  figures  i 
to  be  recast. 

Under  these  facts  and  under  the  pleadings  the  questi 
ing  are,  first,  as  to  whether  the  court  should  order  a  d 
second,  in  case  a  dividend  is  ordered,  what  should  be  the 
thereof;  third,  as  to  ***  the  salaries  of  the  Webbs  for 
ing  the  affairs  of  the  company;  fourth,  as  to  their  exj 
counts;  fifth,  as  to  what  amount  should  be  allowed  t 
royalties  on  the  improvements  to  the  90-inch  press;  i 
to  the  resolution  allowing  S.  J.  and  E.  D.  Webb  $5 
press  on  the  three  80-inch  presses  erected  in  1899 ;  sevt 
last,  as  to  whether  they  should  be  allowed  to  take  tf 
profits  of  the  business  of  the  80-inch  press,  and,  if  not,  i 
much  they  should  be  allowed  for  the  use  of  their  invc 

Preliminary  to  taking  up  the  discussion  of  these  mi 
is  necessary  to  dispose  of  tiie  contention  of  defendant 
these  points  have  already  been  finally  decided  by  the  c 
aathorities.  That  contention  is  evidently  without  fore 
'  utty  a  person  cannot  be  judge  in  his  own  case,  cann 

*!  sides  of  a  contrad^  cannot  vote  to  himself  the  n 
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iates  in  a  corporation.  Defendants  admit  that  tliis  is 
e  case  of  a  director,  but  contend  that  it  is  not  so  in 
of  a  Btockholder,  becatiee  the  aame  trnat  relation  which 
tween  a  director  and  the  corporation  in  which  he  a 
precluding  him  from  acting  for  the  corporation  in  any 
1  which  hifl  interest  is  adverse  to  that  of  the  company, 
exist  between  the  stockholder  and  the  company.  Un- 
y,  no  trust  relation  ordinarily  exists  between  the  stock- 
ad  the  corporation;  but  the  reason  is  that  ordinarily 
Jiolder  is  a  stranger  to  the  management  of  the  affairs 
>rporatioQ,  which  is  the  province  of  the  directors.  If, 
in  any  particular  case  the  stockholders  have  author- 
anage  the  affairs  of  the  corporation — in  other  words, 
Tge  the  fonctione  of  directors,  and  undertake  to  do  so — 
all  t^e  porposes  of  the  affairs  thus  managed,  become 
in  fact,  and  occupy,  for  the  purposes  of  snch  affairs, 
the  ■*"  same  relation  of  trust  which  directors  ordin- 
d  toward  the  corporation.  This  trust  relation  is  not  a 
t  statutory  law,  or  of  technical  law,  bnt  is  simply  the 
snsequence  of  the  impossibility  of  being  judge  in  one's 
I,  or  of  being  on  both  sides  of  a  contract, 
herefore  a  question  of  no  importance  whether  the  stoek- 
yi  this  company  hod,  or  had  not,  authority  under  the 

0  manage  the  affairs  of  the  company.  The  stockholders 
directors  were  the  same  five  pereons,  and  it  is  a  per- 
fiin  proposition  that  they  could  not  assume,  or  devest 
es  of,  this  trust  relation  toward  the  company  as  they 
iiange  their  coats.  As  a  matter  of  fact,  however,  the 
lere  did  not  have  authority  to  manage  the  affairs  of 
aany.  It  is  a  fundamental  principle  of  the  law  of  cor- 
B  that  stockholders  have  no  mandate  to  act  for  the  cor- 
:  10  Cyc.  760;  Cook  on  Corporations,  4th  ed.,  p.  34, 

A  corporation  whose  affairs  could  be  managed  indif- 
by  its  stockholders  or  by  its  directors  would  he  a 
npt  and  highly  anomalous  corporation.  Of  course, 
rter  might  so  provide;  but  no  charter  would  be  eo 
ted  unless  a  construction  more  in  consonance  with 
rdinarily  obtains  were  impossible.  la  the  present 
i  charter  does  coutain  a  clause  which,  taken  liter- 
presses  that  idea;  but  the  context  of  that  clause  shows 
purpose  was  merely  to  regulate  the  proportion  of  vote 
luld  be  required  at  the  meetings  of  stockholders  to  d^* 

1  different  questions  with  which  the  stockholders  migh' 
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liave  to  deal,  and  also,  if  taken  literally,  it  would  conflict  wi& 
^mother  clause,  by  which  it  is  provided  that  the  aflEairs  of  te 
•company  are  to  be  conducted  by  the  directors.  However,  the 
^question,  we  repeat,  is  of  no  importance,  since  the  Webfas,  M 
more  stockholders  than  as  directors,  could  be  £nal  judges  ia 
**•  their  own  case,  and  vote  to  themselves  the  money  of  flis 
•corporation,  over  the  objection  and  protest  of  their  aasociatei 
in  the  corporation. 

In  justice  to  the  Messrs.  Webb,  we  hasten  to  add  that  the 
implication  of  moral  wrong  attaching  to  the  act  of  voting  on 
«  matter  in  which  one  has  a  personal  interest  does  not  arise 
in  this  case,  inasmuch  as  they  constituted  a  majority  both  of 
the  stockholders  and  the  directors,  and  were  sole  manageis  of 
the  affairs  of  the  company,  and  therefore  had  to  pass  upon  all 
•questions  pertaining  to  the  business  of  the  company,  including 
those  in  which  they  had  a  personal  interest.  Necessarilj,  bow- 
-ever,  their  decision  on  all  questions  where  their  personal  interest 
«ame  in  conflict  with  that  of  the  corporation  was  made  subject 
to  review  by  a  court  of  equity  at  the  suit  of  fheir  complaining 
associates,  as  in  the  present  case. 

Proceeding  to  adjudicate  upon  the  disputed  points,  flie  court 
"finds  that  a  dividend  should  have  been  declared  and  should  now 
t>e  ordered.  The  ccmipany  began  business  with  a  capital  of 
$26,000  to  which  was  added  the  notes  of  the  stockholders  to 
the  amount  of  $5,000.  Its  profits,  according  to  the  report  of 
the  experts,  amounted  in  November,  1902,  to  $294,683.55. 
*While  the  business  of  the  company  has  increased  very  largelyi 
and  the  actual  cash  in  bank  is  very  low,  yet  the  court  thinks 
a  dividend  of  $50,000  could  be  aafely  declared,  and  the  court 
will  so  order. 

The  court  finds  that  the  general  expenses,  amounting  to  $38,- 
:864.55,  are  charged  in  lump-sums  without  detail  of  items.  The 
«ourt  is  morally  convinced  that  i&e  charges  are  Intimate;  but 
there  is  no  evidence  of  the  fact  beyond  the  charge  itself.  On 
this  point  the  case  will  have  to  be  remanded,  with  instmctioiii 
to  the  lower  court  to  require  detailed  accounts  to  be  f  umished» 
and  with  further  instructions  that  unless,  upon  inspection, 
^^^  these  accounts  are  found  to  be  grossly  exaggerated,  there 
♦will  be  no  ground  for  interference  by  the  court 

The  royalties  for  the  use  «f  the  improvements  to  ike  90- 

indi  press  are  overwhelmingly  shown  to  be  just  and  fair,  ani 

—  -^"oproved,  and  the  $5,000  per  press  allowed  on  the  three 

\  presses  erected  in  1899  is  not  so  far  out  of  Ae  wqr 
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18  to  jnstify  fhe  court  in  interfering  wiiii  the  action  of  the 
itockholders.  There  was  still  left  to  the  company  a  fair  mar- 
{in  of  profits  The  salaries  as  fixed  are  not  too  large^  but  the 
ffiBolntions  fixing  them  can,  as  a  matter  of  course^  have  opera- 
tion  only  for  ihe  fature.  There  cannot  be  any  retroactive  in* 
Bresae  of  salary,  or  voting  of  back  pay. 

We  do  not  think  the  Wd)bs  have  established  their  claim  to 
tike  the  entire  profits  of  the  80-inch  press  business.    This 
wonld  mean  tiie  entire  profits'  of  the  company  from  and  after 
file  demonstrated  success  of  this  80-inch  invention  in  1899; 
for,  thereafter,  as  we  have  stated,  the  company  built  only  one 
90-inch  press,  and  the  building  of  presses  was  the  company^s 
only  source  of  profit    R  D.  Webb  testifies,  and  counsel  for 
defendants  says,  that  there  were  other  profits;  but  what  was^ 
or  could  have  been,  their  source  we  are  not  toli    Counsel  re- 
fers to  certain  exhibits  in  the  record  as  showing  $14,000  of 
other  profits;  but,  so  far  as  we  can  see,  these  exhibits  show  only 
▼hat  collections  the  company  has  made  on  notes  given  for 
presses  sold  in  previous  years  and  what  property  it  has  on  hand. 
If  profits  appear  on  these  exhibits,  we  are  not  sufficiently  skilled 
in  bookkeeping  to  be  able  to  distinguish  them  from  among  the 
other  items.    If  the  Webbs  were  permitted  to  take  all  the  profits 
of  the  80-inch  press  business,  the  situation  would  be  that  the 
wmpany  had  been  operating  solely  for  their  interest  from  and 
*fter  the  beginning  of  1900,  barring  what  interest  the  Crich- 
tons  might  have  had  in  the  liquidation  of  the  90-inch  press 
bnsmeas.    ***  Of  course,  the  Crichtons  might  have  made  an 
*peement  to  that  effect;  but  we  do  not  find  that  they  did. 

The  only  agreement  which  we  find  they  made  was  the  one 

entered  into  at  the  meeting  of  January,  1900,  to  the  effect  that 

ttey  should  be  settled  with  on  the  return  of  S.  J.  Webb  in  the 

following  March,  and  be  let  out  of  the  company,  and  that  in 

tte  meantime  the  company  should  exploit  both  presses,  and  all 

file  profits  of  tiie  business  of  the  80-inch  press  go  to  the  Webbs. 

True,  this  agreement  seems  to  have  been  permitted  to  stand 

^til  the  return  of  S.  J.  Webb  in  the  following  January ;  and 

jnst  before  the  meeting  of  January  29, 1901,  the  Crichtons  were 

•till  willing  to  retire  from  the  company  on  a  fair  settlement, 

*nd  take  no  share  in  the  profits  of  the  80-inch  press  business ; 

bnt  the  agreement  was  not  in  itself  a  settlement,  or  even  a  def- 

niite  or  unconditional  agreement  or  contract,  but  merely  a  ten- 

^▼e  measure  toward  the  settlement,  a  plan  of  settlement,  and 

^  was  never  carried  out.    Taking  out  of  this  agreement,  as  the 
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present  contention  of  the  Webbs  wonid  do,  the  provision  for  t 
settlement  and  a  letting  out  of  the  company,  and  it  rednoes  it- 
self to  the  proposition  that  the  Crichtons  consented  that  the  com- 
pany should  be  operated  for  the  sole  and  exclusive  benefit  of 
the  Webbs,  and  they  to  get  absolutely  nothing  in  return. 

We  do  not  find  that  the  Crichtons  ever  intended  anything 
of  that  kind.  Their  idea  was  to  be  settled  with  and  let  out  of 
the  company.  As  we  read  their  conduct^  it  was  that  of  intelH- 
gent  business  men,  recognizing  the  logic  of  the  situation,  and 
indisposed  to  make  unnecessary  trouble,  but  at  the  same  tiine 
insisting  upon  the  full  measure  of  their  substantial  rights,  and 
not  relinquishing  or  waiving  one  iota  thereof. 

This  situation  was  that  this  invention  belonged  exclusively 
to  the  Webbs,  and  the  Webbs  had  adopted  it  into  the  busineBS 
of  the  company,  and  were  fully  resolved  to  continue  ^^^  with 
it,  and  they  had  the  power  to  do  so,  and  for  the  use  of  it  were 
demanding  $5,000  per  press,  and  not  a  cent  less;  that  is  to 
say,  something  more  than  the  total  profits  of  the  company  per 
press.  So  that  it  would  be  a  mere  question  of  keeping  up  that 
state  of  things  long  enough  for  all  the  accumulated  profits  of 
the  company,  as  well  as  all  its  original  capital  stock,  and  all 
else  it  might  possess,  to  pass  to,  and  become  the  exclusive  prop- 
erty of  the  Webbs.  Under  this  condition  of  affairs,  the  Crich- 
tons had  not  much  choice.  It  was  either  to  be  let  out  of  the 
company  on  a  fair  settlement  of  the  90-inch  press  business,  or 
a  lawsuit  As  sensible  men  they  chose  the  former,  and  tbfff 
hoped  for  it  until  at  the  meeting  of  February,  1901,  the  M- 
jority  by  formal  resolution  committed  the  company  to  doing 
business  for  the  exclusive  benefit  of  the  Webbs;  and  then  they 
had  recourse  to  the  other  alternative,  and  instituted  the  r^ 
ceivership  suit. 

If  the  Crichtons  were  consenting  unconditionally  and  unqiudi* 
fiedly,  as  contended,  to  these  profits  going  to  the  Webbs,  it  i* 
not  apparent  why  they  kept  away  from  the  meeting  of  Felirn^ 
ary,  9,  1901,  where  tiie  resolution  voting  these  profits  to  the 
Webbs  was  to  be  passed,  and  was  actuaUy  passed.  All  the  other 
disputed  points  had  been  settled  at  the  meeting  of  January  29th^ 
and  this  meeting  of  February  9th  was  for  the  purpose  of  set* 
tling  this  80-inch  press  business,  and  of  disposing  of  some  mat* 
ters  as  to  which  there  was  no  dispute.  The  very  fact  that  the 
Webbs  thought  it  necessary  to  pass  this  formal  resolution,  not- 
withstanding the  absence  of  the  Crichtons,  shows  that  they  did 
not  consider  that  the  matter  had  been  finally  settled  by  any  def- 
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inite  agreement    The  adoption  of  that  resolution  in  the  ah* 
Bence  of  Hie  Crichtons  means  that  the  Webbs  intended  that  the 
matter  should  be  settled  and  pnt  at  rest  by  force  of  a  vote  of 
Hie  stockholders.     So  true  is  this  that  we  find  their  counsel  con- 
tending before  this  court  that  *®^  the  resolution  did  have  that 
effect;  that,  there  being  no  trust  relation  between  the  stock- 
holders and  the  corporation,  the  Webbs  could  thus  vote  to  them- 
selves all  the  profits  of  this  80-inch  press  business;  and  that 
their  act  in  doing  so  was  final  and  binding  on  the  Crichtons. 
Ab  proof  of  the  agreement  of  the  Crichtons  to  relinquish  their 
right  to  participate  in  the  profits  of  this  80-inch  press  busi- 
ness, counsel  for  defendant  points  with  great  confidence  to  the 
attitude  of  the  Crichtons  in  the  receivership  suit.    Now,  if  the 
rennnciation  of  the  Crichtons  to  such  participation  was  not 
more  imequivocal  previous  to  that  suit  than  it  was  in  or  by 
that  snit^  the  Webbs  have  little  indeed  to  stand  upon  in  their 
present  contention.    The  allegations  of  that  suit  were  that  the 
Webbe  were  managing  the  affairs  of  the  company  in  their  own 
private  interest,  and  that  a  receiver  was  necessary  to  manage 
the  affairs  of  the  company  in  the  interest  of  all  the  stockholders; 
and  the  prayer  was  that  a  receiver  be  appointed  to  manage  the 
affairs  of  the  company  for  the  benefit  o^  all  the  stockholders. 
There  was  not  one  word  of  disclaimer  of  the  right  to  partici- 
pate in  the  profits  of  the  80-inch  press  business.    The  com- 
pany had  then  been  exploiting  the  80-inch  press  exclusively  for 
nearly  two  years.    The  answer  to  the  suit  was  that  the  appoint- 
ment of  a  receiver  was  unnecessary,  because  the  ''affairs  of  the 
company  were  being  conducted  for  the  benefit,  advantage,  and 
profit  of  the  stockholders,  without  preference  or  favor  to  any- 
one,'' and  that  the  appointment,  of  a  receiver  would  ''prostrate 
the  most  flourishing  compress  company  in  the  world";  that  is 
to  say,  that  the  company,  as  a  company,  was  "the  most  flourish- 
ing compress  company  in  the  world,''  and  was  being  adminis- 
tered for  the  benefit  of  all  the  stockholders  without  discrimina- 
tion«     Now,  if  the  company,  as  a  company,  was  taking  no  part 
of  the  profits  of  the  business  it  was  conducting,  but  the  Webbs 
were  taking  them  *®®  all,  how  could  it,  as  a  company,  be  "the 
most  flourishing  compress  company  in  the  world'^?    And  if 
the  Webbs  were  taking  all  the  profits  of  this  business,  and  the 
Crichtons  none  of  it,  how  could  it  be  said  that  the  company 
was  being  administered  "for  the  benefit  of  the  stockholders,  with- 
out preference  or  favor  to  any  one  of  them." 

It  was  pending  that  suit  that  the  resolution  of  January  17 
1902,  was  adopted,  upon  which,  also,  defendant's  able  coun8< 
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places  much  reliance.  That  resolution  reads,  as  follows : 
**Moved  by  Eobert  D.  Webb,  and  seconded  by  J.  E.  Crichton 
that  the  company  proceed  at  once  to  collect  by  law  if  neces- 
sary^ the  Bierce  note  for  $2,500,  and  interest  thereon,  it  being 
fully  understood  and  agreed  that  as  this  note  is  a  part  of  the 
assets  of  the  company  (made  before  the  date  of  this  note)  in 
which  all  the  stocldiolders  are  interested,  and  that  Bierce 
threatens  to  claim  damages  to  amount  of  $10,000  under  con- 
tract with  him,  and  if  he  should  sustain  his  claim  in  toto  or 
in  part  the  said  damages  and  expenses  of  said  suits  be  paid 
out  of  said  assets  in  which  all  the  stockholders  are  interested. 
The  motion  unanimously  adopted." 

In  our  opinion,  however  significant  that  resolution  might  be 
if  standing  alone,  it  proves  nothing  against  the  Crichtons,  when 
read  in  the  dight  of  the  surrounding  circumstances.  Pending 
this  receivership  suit,  the  business  of  the  corporation  had  to 
go  on,  and  there  was  but  one  basis  on  which  it  could  proceed, 
and  that  was  the  basis  which  the  majority  of  the  stockholders 
had  established.  The  Crichtons  were  not  bound  to  sulk  in  their 
tents,  and  refuse  to  participate  in  the  business  of  the  company. 
The  resolution  might  have  been  worded  more  guardedly,  but 
we  do  not  think  that  it  must  necessarily  be  construed  into  ap- 
proval by  the  Crichtons  of  a  situation  against  which  they  were 
judicially  protesting.  It  recognizes  the  existence  of  a  certain 
state  of  things,  but  does  not  necessarily  agree  to,  or  approve, 
or  ratify,  it. 

On  the  question  of  what  amount  the  company  should  Be  re- 
<iuired  to  pay  to  the  Webbs  for  the  use  of  this  80-inch  invention, 
the  court  has  hesitated  long,  realizing  that  it  is  a  ^^^  delicate 
thing  to  dictate  to  the  owners  of  this  invention  what  they  shall 
have  to  accept  for  the  use  which  the  company  has  been  making 
of  it  They  were  unwilling  to  accept  from  the  company  less 
than  $5,000  per  press,  and  now  the  court  is  compelling  them 
to  accept  less.  But,  under  the  circumstances,  no  other  course 
is  open,  since  the  other  alternative  would  be  that  the  Webbs 
would  be  left  to  decide  their  own  case,  to  vote  to  themselves 
the  money  of  the  corporation — ^an  alternative  totally  inadmis- 
sible. 

In  estimating  this  amount  the  court  has  not  the  benefit  of 
such  proof  as  was  administered  in  connection  with  the  value 
of  the  use  of  the  improvements  to  the  90-inch  press.  There, 
under  the  evidence,  the  court  had  no  hesitation ;  here,  the  court 
finds  itself  compelled  to  grope  its  way  to  an  equitable  deeisioiL 
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The  court  would  remand  the  case  if  it  had  reason  to  suppose 
that  any  good  could  be  accomplished  thereby.  But  the  situa* 
tion  is  not  the  same  as  in  the  matter  of  the  improvements  to 
the  90-inch  press.  There,  after  payment  of  the  royalties  de- 
manded by  the  Webbs^  a  wide  margin  of  profit  was  stiU  left  to 
the  company.  Hers,  if  the  royalty  demanded  were  paid,  there 
wotild  be  little,  if  any,  profit  left  to  the  company.  Possibly 
there  would  not  be  enough  to  pay  the  royalty.  Under  these 
circumstances,  there  is  nothing  for  the  court  to  do  but  to  fiz> 
as  best  it  can,  what  proportion  of  the  profits  should  go  to  the 
owners  of  the  invention  and  what  proportion  to  the  company 
for  exploiting  it. 

The  facts  to  be  taken  into  consideration  are,  on  one  side,  that 
the  Webbs  were  imder  no  obligation,  legal  or  moral,  to  let  the 
company  have  the  benefit  of  this  invention,  but  were  at  perfect 
liberty  to  dispose  of  it  to  others,  or  to  organize  another  com- 
pany to  exploit  it,  or  to  retire  from  the  management  of  the- 
afiEairs  of  the  company  and  exploit  it  themselves,  and  that  any 
one  of  these  courses,  *••  especially  that  of  retiring  from  the 
management  of  the  afFairs  of  the  company  and  exploiting  the 
invention  themselves,  would  have  been  fatal  to  the  company, 
so  that  they  were  in  a  position  to  dictate  terms  to  the  com- 
pany. 

The  facts  on  the  other  side  are  that  it  was  of  very  great 
advantage  to  the  Webbs  to  exploit  this  invention  by  and  through 
the  company,  rather  than  to  undertake  to  start  a  new  busi- 
ness. The  company  had  been  carrying  on  a  prosperous  business, 
extending  to  every  part  of  the  cotton  growing  region,  and  was 
widely  and  favorably  known,  and  was  operating  with  a  large 
capital.  Its  reputation,  business  standing,  credit,  and  good 
will  was  worth  a  great  deal  to  the  Webbs  in  undertaking  to 
exploit  this  80-inch  invention.  All  the  capital  of  the  Webbs 
was  invested  in  the  company,  and  could  not  be  available  to  them 
for  a  new  business  until  after  liquidation  of  the  existing  com- 
pany and  settlement  vnth  the  Crichtons.  They  themselves  were 
owners  of  eighty-three  per  cent  of  the  company,  and  were  very 
largely  interested,  therefore,  in  not  breaking  it  up. 

The  question  is,  what  amount  the  parties,  respectively — ^tiie 
Webbs  representing  both  their  interest  in  the  invention  and 
their  interest  in  the  company,  and  the  Crichtons  representing 
•Qieir  interest  in  the  company — ^would  likely  have  been  willing 
to  agree  to,  under  the  circumstances,  or,  rather,  what  amount  it 
would  have  been  equitable  for  them  to  agree  to.  The  Webbs 
furnished  the  invention,  and  the  company  furnished  all  else. 
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inr*  I  ijLT  z:*i  servjr^g  of  ihe  Vi  r.ljg  themselves,  who  as  the  sala- 
rit-^  trn  :•-  ^  tr?  zd  ^iie  ec«E:iitr.T  owed  to  it  their  time  and  their 
i'L>^j»..ae-  ca.Tifc._rT  azi5  cDf-rpes. 

Tiil^sT  ^  zitt  cmiiDSUncesy  those  mentioned  here  and  all 
4c:»f-3  vti-Ti-z-T  3i»:c«  er  iess  in  the  case,  the  conrt  has  oon- 
^jLi'L  zroj  a  ii-'ifu:'!!  otf  tbe  profts  of  the  80-inch  press  busi- 
»?*  ar  II**  i*kr<^  ::  aD^-trird  to  the  *•*  oompanj  and  two- 
t:-.:-jt?  ir  S-  i^-  siii  iL  D,  Webb  vo^d  be  fair  and  eqnitable. 

Titf  CT'nr:  ^Li3E  irtD  coQsiieraticA  the  fact  that  the  stock- 
i^i:-::?  cf  ^tf  cr-irparT  FBceixe  the  additional  benefit  of  a 
L!ri..:.a:i':ir  :i  iz^  S^r^iijch  press  bnsLDess  through  the  instm- 
t:»fn  li^l.ry  af  "^tf  crirtiTitrT  and  in  dne  course  of  business,  instead 
<i  :  T  a  ;i!L.^i^  or  ccber  more  or  les  eipensive  mode  of  liquida- 
tors:.. 

I*  x*>£^  -v^-^^ri  sETinr  tiat  fee  court  cannot  and  does  not 
^Li:f^  a  r^rirr-B.n  f  :t  oe  parrit^;,  b-t  onlj  deals  with  the  situa- 
te :r  :r  fc  fi^  a$  :i  is  an  a^^i>inpUshei  fact,  and  that  this  ap- 
prr^.-'ZLTT^f^r:  ::  ti»e  rrrls  is  to  operate  only  so  long  as  the 
rrrji: : ;  <cr::i.r  r-^  sLill  c:»iiiiiL::ie,  cither  the  company  or  the 
vr--: :»?  in  .r.r  i:  l::»trrr  to  p-i  an  end  to  it  at  any  time  by  ceas- 
ir,r  V  ^:sf  ::e  >*-:r::i  inTrnticai  in  the  companjr's  business. 

It  is  r  trr:':-^  rr:.t::^i  ai^-i^tsL  and  decreed  that  the  judg- 
rr<r:  iTTv^.-*!  fr.-^n  be  se-t  asdSe;  that  fee  case  be  remanded  for 
f',ir:^tr  ir.il  in  aixvriisce  with  the  Tiews  hereinaboTO  expressed 
<>n  i>^  c-jt^u::s  cf  the  expense  accounts  of  S.  J.  Webb  and  B. 
D.  Wtbx  as  irar.£xrers  of  the  affairs  of  the  corporation;  that 
the  rr.'f.ts  iv^ilirt^i  frv^m  the  S(V-inch  press  business,  exdusfve 
of  the  three  SO-iiich  presses  buiit  in  1S99,  be  divided  between 
the  ^.^r/pir.y  ar.d  S.  J.  aiid  R.  D.  Webb  in  fee  proportion  of 
or.t^:h:rd  to  the  fc*rn>er  and  two-thirds  to  fee  latter;  feat  the 
n^:j::?ns  fxing  fee  salaries  of  S.  J.  Webb  and  B.  D.  Webb 
be  made  to  operate  only  from  feeir  respective  dates;  that  the 
board  of  directors  of  fee  corporation  are  hereby  ordered  to  de- 
clare at  once  and  pay  to  fee  stockholdeis,  in  fee  proportion 
in  which  thoy  are  entitled  to  same,  a  dividoid  of  $50,000 ;  that 
fee  report  of  fexc  experts  as  found  in  the  record  be  recast^  10 
as  to  conform  to  fee  present  opinion  and  judgment^  and  to  nidi 
judgment  as  may  hereafter  be  rendered  upon  the  items  of  ^ 
-nee  accounts' of  S.  J.  Webb  and  B.  D.  Webb,  and  in  ^^  all 
*  respects  it  be  approved;  and  that  fee  defendant  oorpoiir 
oay  fee  costs  of  this  suit. 

^aux,  CL  J.,  concurs  in  fee  deciML 
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rtioa*  Bttwmt  DWeeton  ef  a  eorporation  and  the  eorpora- 
diaeuBs«d  in  ths  extended  note  to  Beach  t.  Miller,  17  Am, 
S9S-308.     It  is  said  in  «  recent  California  decision  that  an 

a  corporation  is  not  qnalifled  to  act  for  hia  eompanj  in 
action  wherein  the  eorparation  is  dealing  with  him:  Faciflo 
PieUe   Works  t.  Smith,  145  CaL   352,  ante,  p.  42,  and  see 

cited  in  the  erow-ieferenee  note  thereto. 
tnaji  Compel  Direeton  of  a  eorporation  to  declare  dividenda 
at  holders  of  preferred  atoek  who  are  afaown  to  be  entitled 
Saseltine  t.  BeUart  etc  B.  B.  Co.,  70  Me.  411,  1  Am.  St. 


lEN  T.  NEW  0ELEAN3  EAILWATS  COMPANT. 

[113  La.  781,  37  South.  716.1 
SEET  RAILWAYS,  When  not  Answenbla  for  CarolMsnAM 
Qtlng  nmeasonnUe  Flight  and  Bub  Action.— Though  a 
Iway  eompanj  ia  eareleea  with  respect  to  an  electric  wire, 
necesaarily  answerable  to  a  paasenger  whose  injories  were 
B  acting  rashly  under  the  eireumstancea  and  in  a  manner 
led  b^  the  reasonable  apprehension  from  the  stirroDnding 
nce«  that  he  was  in  danger  of  loss  o^  life  oi  o'  great  bodily 
>.  524.) 

ny  Joseph  Hossi  and  Benjamin  Bice  Forman,  for  &» 


i  Kenuu,  for  the  appellee. 

ICHOLLS,  J.  The  plaintiff  claimed  from  the  defend- 
ity  thousand  dollara  as  damages  for  the  death  of  his 
>me  Chretien,  whose  death,  he  alleged,  was  caused  b; 

and  nf^Iigence.  Plaintiff  alleged  that  the  deceased 
isEenger  in  one  of  the  company's  cars  on  the  17th  of 
r,  1903,  and  was  entitled,  by  his  contract  with  it,  to 
iage. 

iff  arerred  that  while  his  wn  was  so  riding  as  &  pas- 
1  the  car  it  was  so  defective  that  there  was  a  loud  and 
la  explosion  of  electric  energy,  endangering  the  life  and 
passengers,  filling  the  car  suddenly  with  light  and  fire, 
his  said  aon  either  rushed  from  the  car  to  escape  the 
t  threatened  danger  or  was  thrown  from  said  car  and 
dng  his  head  on  the  rail,  and  breaking  hie  ekull;  that 
red  from  the  17th  until  the  23d  of  February,  1903, 

died  from  said  injuries. 
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FUintiff  alleged  fhat  the  loss  of  his  son  ^^  was  caxiaed  by 
file  defendanfa  negligence  and  breach  of  contract;  that  it  could 
have  prerented  said  injury,  and  did  not  do  so;  that  there  waa 
no  n^ligence  nor  fault  on  the  part  of  his  son. 

Defendant  answered,  and,  after  pleading  the  general  issue,. 
it  denied  spedaUj  that  the  death  of  plaintiff^s  son  resulted  from 
its  negligence  or  want  of  care,  bnt  ayerred  that,  on  the  con* 
trary,  his  injury,  suffering  and  death  were  due  entirely  to  his 
own  want  of  care  and  caution  and  gross  negligence  in  the  prem- 
ises. In  the  eyent  that  any  contributory  negligence  should  ap- 
pear in  the  case,  defendant  ayerred  that  deceased  was  guilty  of 
contributory  negligence,  and  brought  about  his  own  injury. 

The  case  was  tried  by  jury,  which  returned  a  yerdict  in  fayor 
of  the  defendant 

A  motion  for  a  new  trial,  based  on  the  ground  that  the  yer* 
diet  was  contrary  to  the  law  and  the  eyidence,  being  oyerruled, 
judgment  was  rendered  in  fayor  of  the  defendant,  and  plain- 
tiff appealed. 

The  eyidence  shows  that  on  the  morning  of  the  17th  of  Feb- 
ruary, 1903,  at  about  4:30  o'clock  in  the  morning,  while  it  was 
yet  dark,  Jerome  Chretien,  a  son  of  the  plaintiff,  entered  a* 
a  passenger,  at  the  comer  of  Esplanade  and  Mystery  streets, 
one  of  the  electric  cars  owned  and  operated  by  the  defendant 
As  the  car  moving  forward  later  approached  Crete  street,  the 
trolley  wire  parted  and  felL  In  so  doing  it  struck  the  dash- 
board in  front  of  the  platform  of  the  car  when  it  fell,  and  the 
lights  on  the  car  went  out,  but  immediately  afterward  there 
was  a  flash  or  lighting  upon  the  front  platform,  accompanied 
by  a  popping  noise,  but  louder,  like  that  made  by  tiie  burning 
of  a  firecracker. 

Chretien  was  at  that  time  leaning  upon  one  side  of  the  car 
door,  which  was  then  open,  talking  to  the  conductor,  who  was 
upon  the  '^•^  rear  platform.  The  falling  of  the  wire,  the  flash- 
ing of  the  light,  and  the  noise  referred  to  were  practically  simul- 
taneous, the  whole  not  occupying  more  than  a  few  seconds. 
When  this  occurred,  the  conductor  rang  his  bell  tiiree  times  as 
a  signal  to  the  motorman  to  immediately  stop,  and  went  forward 
into  the  inside  of  the  car  to  ascertain  what  had  happened.  A* 
he  did  so,  Chretien  (acting  eyidently  upon  a  first  impulse) 
ran  outside  of  the  car  upon  the  rear  platform  and  jumped  from 
it  into  the  street  The  car  was  moving  at  the  time  with  speed, 
Chretien,  as  he  touched  the  ground,  fell  with  such  force 
1  fracture  his  skull,  and  from  this  fracture,  after  linge^ 
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lay  or  so,  he  died.  Had  be  remained  upon  the  car  h& 
Save  rec^ved  no  injury.    There  were  in  the  car  at  the 

the  falling  of  the  wire  four  persons,  two  of  the  four 
len  employed  by  the  defendant  company  as  cooductOTS 
re  on  the  way  to  take  up  their  employment  for  the  day, 
a,  and  oae  passenger  beside  himself.  On  the  front  and 
ttfonoB  of  the  car  were  its  conductor  and  motorman  at 
ations.  No  one  of  these  men  was  hurt  in  the  slightest 
and  none  save  Chretien  were  at  all  frightened  or  made 
maive  by  what  had  occurred.  The  car  itself  was  not 
,  DOT  does  any  part  of  it  appear  to  have  been  even 
i.  The  testimony  of  the  persona  who  were  inside  the 
I  at  Tarionce  wiUi  that  of  Pourpart,  one  of  plaintiffs 
ie,  aa  to  the  car  being  enveloped  on  the  outside  by  light 
es. 

current  being  cut  off  by  the  falling  of  the  wire,  the  car 
.  as  soon  aa  it  lost  the  momentum  which  it  then  had. 
t  force  was  immediately  telephoned  for  by  the  conductor, 
reached  the  place  in  about  fifteen  minutes.  The  man 
ge  of  Qie  repair  work  found  that  a  trolley  wire  bad  fallen, 
1  of  which  was  lying  behind  the  car  and  between  the 
crossing  one  of  the  rails ;  ^"^  the  other  end  still  attached 

An  examination  discloeed  the  fact  that  the  end  of  the 
rire  had  become  annealed  for  some  considerable  distance, 
umealiog,  under  the  evidence,  had  the  effect  of  soften- 
I  wire  and  rendering  it  pliable,  so  that  it  could  be  easily 
,  and  also  of  discoloring  it. 

evidence  of  neither  the  plaintiff  nor  the  defendant  dis- 
what  occasioned  the  falling  of  the  wire.  Plaintiff's  coun- 
:gest8  that  the  wire  was  inherently  weak,  and  that  the 
3d  condition  of  the  wire  showed  it  muat  have  been  in- 
tefore  the  accident;  but  the  evidence  establishea,  we  think, 
lat  condition  followed  aa  the  result  of  the  falling  of  the 
ind  was  not  its  producing  cause.  Defendant's  evidence 
that  there  had  been  no  defect  in  the  wire  apparent  to  the 
ior  to  the  accident;  that  everything  seemed  right  upon 
le;  and  that  it  had  been  quite  recentiy  thoroughly  and 

inspected. 

itever  may  have  been  the  cause,  it  is  clear  that  the  acci- 
n  itself  and  of  itself  was  harmless.  AsBuming  that  de- 
it  company  was  in  point  of  fact  in  some  way  careless  ia 
t  to  the  wire,  it  would  by  no  means  follow  that  because 
h  carelessness  it  would  be  responsible  for  the  injury  i~ 
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^Chretien.    If  the  connection  Between  the  falling  wire  and  One- 
itien^e  injuries  was  eimply  that  the  latter,  springing  from  an 
•electric  car  running  at  high  speed  into  a  stony  street^  did  so 
lupon  his  assumption  that  by  the  falling  of  the  wire  he  would 
be  placed  in  danger  of  his  lif e,  or  would  receive  great  bodily 
liarm,  the  company  could  not  be  held  liable  for  his  acting  npcm 
•a  wrong  assumption  when  the  circumstances  of  the  case  were 
not  such  as  would  have  given  rise  reasonably  to  such  assump- 
tion or  apprehension  on  the  part  of  an  ordinarily  prudent  and 
^careful  person.    The  plaintiff  states  the  position  he  contends 
for  in  the  syllabus  of  his  brief  as  follows :  '^^^  'If  a  railroad 
•company  so  operates  its  trains  as  to  place  its  passengers  in  a 
position  apparently  so  dangerous  and  hazardous  as  to  create  in 
i;heir  minds  a  reasonable  apprehension  of  i)eril  and  injury,  and 
thereby  excite  their  alarm,  and  induce  them  to  make  efforts  to 
•escapCi  and  in  such  efforts  they  receive  personal  injury,  it  is 
responsible  in  damages/'  etc. :  Green  v.  Pacific  Lumber  Co.,  130 
Cal.  436,  62  Pac.  747 ;  Wanzer  v.  Chippewa  etc.  By.  Co.,  108 
Wis.  319,  84  N.  W.  423 ;  Wafihington  etc.  B.  B.  Co.  v.  Hickey, 
^  App.  D.  C.  436;  Meesel  v.  Lynn  etc.  B.  B.  Co.,  90  Mass. 
1234;  Bischofl  v.  People's  By.  Co.,  121  Mo.  216,  26  S.  W.  908; 
Kennon  v.  Gilmer,  4  Mont.  433,  2  Pac.  21. 

Defendant  contends  that  the  principle  controlling  the  decision 
of  this  case  is  a  famiiliar  one,  and  that  it  has  be^  applied  by 
the  court  in  several  cases,  but  that  the  exact  question  presented 
by  the  <facts  has  not  yet  been  passed  upon  here.     Coxmsel  cite 
Lehman  v.  Louisiana  etc.  B.  B.  Co.,  37  La.  Ann.  708;  Odom 
V.  St.  Louis  etc.  B.  B.  Co.,  45  La.  Ann.  1204,  14  South.  734, 
23  L.  B.  A.  152 ;  Bussel  v.  Shreveport  B.  B.  Co.,  60  La.  Ann. 
501,  23  South.  466;  Stokes  v.  Saltonstall,  13  Pet.  191,  10  L 
ed.  115;  South  Covington  etc.  B.  B.  Co.  v.  Ware,  84  Ky.  270, 
1  S.  W.  493;  2  Borer  on  Bailroade,  1092,  1093;  Pierce  on 
American  Bailroad  Law,  Ist  ed.,  476 ;  Pierce  on  American  Bail- 
road  Law,  later  ed.,  329 ;  2  Thompson  on  Negligence,  early  ei, 
1092;  Beach  on  Contributory  Negligence,  3d  ed.,  sees.  40,  41; 
Card  V.  Ellsworth,  65  Me.  547,  20  Am.  Bep.  722 ;  Shannon  r. 
Boston  etc  B.  B.  Co.,  78  Me.  52,  2  Atl.  678 ;  Twomley  v.  Cen- 
tral Park  etc.  B.  B.  Co.,  69  N.  Y.  158,  25  Am.  Bep.  163. 

Plaintiff's  counsel  say :  "That  through  some  defect  the  trolley 

wire  or  electric  conductor  through  which  the  electric  energy 

—  conveyed  to  the  motor  broke  and  fell  upon  the  car,  and 

^d  a  sudden  blaze  of  light,  apparently  enveloping  the  car, 

I  loud  noise  or  report,  as  of  an  explosion.    Chretien  had 

lable  cause  to  apprehend  that  his  life  was  in  immiuant 
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danger  from  electricity,  and  that  he  was  in  great  danger  of  in- 
stant death,  and,  seeking  to  escape  from  that  danger,  he  jumped 
from  the  car  and  fell,  and  struck  his  head  on  the  rail,  fractured 
his  skull,  and,  after  lingering,  died.'' 

Defendant's  counsel  insist  that,  conceding  for  argument 
(which  they  did  not  in  fact  admit)  that  the  company  had  been 
guilty  of  "^^^  negligence  in  not  preventing  the  falling  of  the 
wire,  the  question  for  examination  was  whether  the  circum- 
stances were  such  as  to  create  in  tiie  mind  of  an  ordinarily 
prudent  person  a  reasonable  fear  or  apprehension  of  bodily  in- 
jury. They  say  that  they  were  not  of  such  character.  They 
assert  that : 

''Neither  the  motorman  nor  the  conductor  left  their  positions, 
and,  judging  by  the  evidence,  no  other  person  in  the  car  attached 
any  importance  to  the  incident.  It  apparently  made  no  impres- 
sion on  them  of  fear  or  danger The  jury  evidently  did 

not  believe  the  version  of  Pourpart  [one  of  plaintiffs  virit- 
nesses]  that  the  car  was  surrounded  by  flames  covering  it  from 
top  to  bottom,  and  they  were  justified  in  that  conclusion;  and 
the  most  perfect  contradiction  was  the  fact  that  there  was  no 
mark  on  the  body  of  the  car  showing  the  presence  of  fire,  flames 
or  smoke." 

''The  sudden  going  out  of  the  lights  in  an  electric  car  is  not 
an  unusual  occurrence.  Anyone  who  travels  in  those  vehicles 
has  undergone  the  experience,  and  must  have  noticed  the  move- 
ment of  the  light  when  the  trolley  is  adjusted  to  the  wire,  and 
must  have  heard  the  popping  or  blowing  out  of  a  fuse.  Counsel 
maintain  that,  even  if  Chretien  left  the  car  under  the  agitation 
of  fear  and  apprehension,  he  was  not  justified  in  so  acting,  and 
this  notwithstanding  the  company  may  have  been  primarily 
gnilty  of  negligence  in  causing  the  fear  or  apprehension;  that 
it  was  not  every  trivial  or  common-place  accident  happening  in 
or  with  the  vehicles  of  locomotion  which  would  justify  one  in 
taking  such  desperate  chances  as  he  took.  The  law  did  not 
allow  one  to  do  a  thing  of  this  kind,  and  recover,  even  though 
the  railroad  company  was  in  fault.  Under  the  settled  juris- 
pradence,  Chretien  is  shown  to  have  acted  in  a  manner  unusual 
and  extraordinary,  witiiout  suflBcient  justification  or  provoca- 
tion, and  his  unfortunate  accident  could  not  be  attributed  to 
the  defendant" 

The  following  language,  which  defendant's  counsel  quote  as 
having  been  used  in  the  case  reported  in  South  Covington  etc. 
E.  R.  Co.  V,  Ware,  84  Ky.  270,  1  S.  W.  493,  meets  with  ov 
approval :  ^The  character  of  the  impending  danger,  or  at  lo 
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^  -<~^  T-.r'tLrEr  "iir^r*  "WTK  7T2?:^i'"yr-iii  frr  the  passcnger'i 
x'l  z.  r  5-  ^T^^v*-  "a  •-!:*=  i^s"  -r::x:  rie  arz- ;i  c'  th-e  other  pw- 
*»-j*'-?'  -r-^  s  1  -nr^  rf  ±if  r^  p5=:aEL  izd  vh^  ^^s  deemed 
— 1  -zrr  r»"  :r  -s"?  n  "ire  az»  sTLiz:«:it  z^rzi^  an  interest  to 
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^  -  -r--*-:,  T  t:*»  "r^3  r:  E  t**  rc:*?r  r!^nzi5t.5>2ce«  connected 
■V-  n  ^tf  *•.*!:— -t:«  it?  lj?'  T^'T»?r  "lt  te  cccs:iere«l:  Shannon 
-.  3  r^  -  -^^  X  i  :  .  ^~X-.  T:L  2  A:l.  fPTS:  Twomley  r. 
;}  ^  T--.  7 ..-:  t-^  X  X  :  ..  fJ  y.  T.  Ii?.  ?5  Ari.  K?p.  163. 

r  ••   ■::^  a  ire  T.-'rii-^-  r!iie  'tts  :ct:.:-:^=>  cf  the  opinion  that 
r*^'"   -  r  *'!i:i^r  zi  7rr:::ii!-r  frTct  "C*?  car.  a?  ^own  bj  the 

.•  "Ir.Ti  f^  "n  r'tf  jTL-^-i:^!-— r  cir:*zi>ance6  that  his 
:  ':  %\:>  Ji  ;.:^J??r  nr  -rur  b?  -tk  ix  dmx^x  of  great  bodily 
r^'-r.  1*:^-^  :s  t-  -:\^r  :3^  :»  <^3fr!ce  w^±  woold  vamnt 
IT  ^  .<^~  ^  Ts  jr  5:\:  .IT":  r  ±iis  im  21:^75  coachssiona  were  cno- 

y  T  •  Ti  331^  crra:;  :ze  jrirscEt  appealed  from   ia   hereby 
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M%  S f-«'^  iT^-nrf  f*jm r^ajw  is  hR»l  f  Vkmtwe  ike  Idgfcol  or 

i"-trn<s   ca:r*  t*   jc3a**!rr#  li*  safety  ef  tke  pcblic:   See  the  moio- 

cn.v!  V*  T^."?*  ^  Hic^fTs  V.  lAie  C^jltI**  Ice  etc^  Col.  100  An.  8t 

S,*^*  K?if^  ,fa  -^  riti««»  axd  liariliiiee  of  ^eetric  eorpormtioiia. 

'•  «  X»f^;*^«tf  riiii^wip.  bT  »^^ii|!eBcew  pets  m  penoa  uder  reuos* 

X4J4JJIW  «^  KKj^ay,  mK4  k«  is  injured  im  m  reasonable  tSort 

^  B  sxfvenbwe  tkerefor:  Tnttle  v.  Atlantic  City  B.  B. 

^  X  I^  3ST,  SS  Am.  »«  B^P-  491.     See,  also.  Besemer  Land 

in  Ala.  50,  77  Aa.  St.  Repw  17. 
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ALLEN  ft  CUBRET  MANUPACTUEINO  COMPANY  t* 
8HREVEP0BT  WATEBWOBKS  COMPANY. 

[113  L«.  1091,  87  South.  980.] 

OOVTBAOT8»  Wlio  niajr  Beeome  Parties  to.— A  penon  muy 
iMeofliie  a  partj  to  a  contract  in  onlj  one  of  two  ways:  1.  By  enter- 
ing into  it  himself  directly  or  through  hit  agent;  or  2.  By  accept- 
ing a  stipulation  made  in  his  favor  by  the  contractants.     (p.  626.) 

MUJIIUIPAL  OOBPOBATIONB— WaterworlcSi  Oitlssns  and 
Ta&paj<ais»  Vben  not  Parties  to  Contracts  of  with.— If  a  municipal 
corporation  enters  into  a  contract  with  a  water  company  to  furnish 
water  for  the  extinction  of  fires  and  other  purposes,  it  does  not,  in 
no  doing,  act  as  agent  for  its  citizens  and  taxpayers,  nor  do  they  be- 
come parties  to  snch  contract  and  entitled  as  sach  to  maintain  an 
action  for  damage  salfered  by  them  for  its  nonperformance,  (p. 
5M.) 

CX>liTBACT8  With  Water  Companies,  Stipolatlon  in,  When 
aot  Pour  AvtmL — A  contract  between  a  mimicipal  corporation  and 
a  waterworks  company  by  which  the  latter  agrees  to  furnish  water 
to  the  former  for  the  extinction  of  fires,  flushing  sewers,  etc.,  though 
it  in  intended  for  the  benefit  of  citizens,  does  not  constitute  a  stipu- 
lation pour  autrui,  and  they  cannot  maintain  any  action  for  the 
breach  of  such  contract  under  a  provision  of  the  code  declaring  that 
''an  equitable  action  is  that  which  does  not  immediately  arise  from 
a  eontract,  but  from  equity  in  favor  of  a  third  person  not  a  i>arty 
to  it  and  for  whose  benefit  certain  stipulations  have  been  made." 
(p.  640.) 

Farrar^  Jones  ft  Erattschnitt  and  Wise,  Bandolph  ft  Bandall, 
for  the  appellant 

Thatcher  ft  Welsh,  Alexander  ft  Wilkinson  and  Fenner,  Hen- 
derson  ft  Fenner,  for  the  appellee. 


PBOVOSTT,  J.  The  plaintiffs'  lumber  manufactory 
in  the  city  of  Shreveport  was  destroyed  by  fire,  and  plaintiffs 
bring  this  suit  in  damages  for  the  loss  against  the  Shreveport 
Waterworks  Company,  a  private  corporation  having  the  water- 
works franchise  of  the  city  of  Shreveport. 

The  complaint  is  that  in  consequence  of  the  neglect  and  fail- 
ure of  the  plaintiff  company  to  keep  its  hydrants  in  good  order, 
MB  it  wtB  by  its  contract  expressly  obligated  to  do,  the  hydrant 
to  which  the  firemen  first  attached  their  hose  could  not  be 
opened,  and  that,  but  for  the  time  lost  in  vain  efforts  to  open 
this  hydrant,  and  in  detaching  the  hose  from  the  same  and  at- 
taching them  to  the  next  nearest  hydrant,  the  fire  would  have 
aoM  j^^ji  p^  Qjni^  m^^  j}^Q  }ogg  averted.    The  trouble  with  the 


I 


f  ranr.T  yr.-m  S^^ccs.  Toi.  lOt    [Lomsiaiia, 


acr  ▼»  xjc  -re  slizjL  Lsuriei  S:  moesL  Ae  Talve  tamed 
:zi=T=i»L  if  'rmTTj  tre  rilTe,  it  hamig  become 

IT  wz:^  n  v^M  iDchored  to  Ibe 


«r  eiLea  br  msL    De 
.JIT  ri!:..-^!.:'^  "^uc  '::itf^  ws^  wr^aiied  c2  br  a  too  sadden 

if  r  ITS  r'  zzA  rsr-rgj  ±rcDEs.  lad  tiui,  moreover. 
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^  "Ttf  i-z:!5Z3  ud  v:rr*i  ^  pfff«ct::a,  tfce  fire  ooold 
aL-T5  >-£L  Tcz.  Id  I  iir::z-r  ilz^xf  j  ariAiised  too  madi 
r.  -^^  ^->^  "nTT?»T~inL  if  £eLs«iirt  is  that  its  oontnct 
L  ?-r:r^  n  xe  i-incs  siii  fe^izx  lien  in  order  wis  s 
K  E^  :3  rc-lrm  tis  n.^ae  if  s  j2ae.:r,  ml  that  a  lessor  is 
-:-j-:*  ^  :-rrT-7^  f  .x  rre  mnr^cicr  cf  ir»  :r.:r.g  leased,  ontfl 
lit  >-^  Tir  ji  :rfrj.::^r  w^fi.  rEZfrs:**  ^er^co.  and  that  there 
311  i>,=jr:.:TT,  cit  icZ  les  proof,  of  sacb  patting 


3«:r  4^  t:-*9^  rip^r-j-r*  wH  jst  iu^  ^  be  prse  into,  since  the 
r-'iT"  i^r^-ri?  TTii  >.~-'ri-:iTTrr  m  sorcirS"  SLfssse.  vbich  in  logical 
j:*.=2^  •.:=-*  ri  ir^c  icit  V:  ra  £:sr«:w*  of  ibe  case.    It  is  that 

7 ni  !3  i??  T-.r  ^-»7  ^  tit»  snnmrc  ^Kd  ch;,  and  therefore 

i;ats  Ta  A-:i  a  rs.  r.  Ii  ir-rioxl  ;rl-=r,  tli:  defense  most  be 
rrsiv . -r**!  ±^rr.  f.r  :i:  j  .l^'  fi  "u^t*  •:  ftnijii  oa  the  contrtct^ 
x^r^  i;iTf  3ir  sT^:!  :iz_r  Ti  rsr^s  rs  r^Kzire  «  its  breach. 

ju2^  a  :=a.'^--r  ;::  *:  irs».  'z'i.irfT.f^  L^  r>r«  pi^stecd  that  s  person 
:jvc  7.-  "^  ^  *  *"•  ^i^ntf^  31117  2*1?  ax  ft:ti:<i  npoQ  it,  bat  tbcy 
^.^  :i  i\i-  ^►r'  iT?  Tr--^  i;  ruf  5c:iin«  tjerseai  the  city  and 
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A  ^-^Ti  ri:i  >^^r*T:^  a  ?«rCT  is  a  ccsmct  in  onlr  one  of  two 

,^  x:     Fj^sc   I"^  ic^rrjix  i^^'si  rt  hzsseLf,  either  directly  or 

'*,'**c^  li  i^-*  -  *r  iexii-ilj.  Vr  •ccifpcug  a  sdpalation  mado 

"i.:^  rt-:r  :t  r*>*  .vc:rfc:^iz.s.  be  re^ain'ng  a  third  person 

^  ^f-^-y.n>r»  •;:^  *•••  :2  xitLl  rx  ^a^rrtfn?  the  stipalation  he 

Nxv.^"*  a  Titrr.  S^-ii  a  srj^i^rjQ  is  called  in  the  dTil  law 
^  -^^  . ;  t  :it  Tccr  axrTLf';  ""axini'  iceaning  some  one  dae, 
/c  s  ^  .^i  >f  rvjii ;  i^*:*^  3S  •^  SI  J?  •  person  not  party  to  the  con- 

•"'v*!!*?  :-•  *  "w^'^  *.f  S?c*:Tri^  a  p*^  ^  a  contract  are  neoes- 
^-s  e\\l^>^^^  -f  wci  cc^^r,  since  a  person  cannot  be  a  party 
tw'^  A  vV.**:ric«.  e::>?r  IitvntiIt  or  thrc-gh  an  agent,  and  at  tte 
^-v^  rr^  S?  a:::^:::-  or  a  xrirl  person  or  stranger  to  it  If 
^«*  -—  • '^tu^-  -"*  irr^Ttr.i  of  the  learned  coansel  for  plain- 
t  Wt  :*":^*  Vvrwr.  iS'-.r  vx^r.trr.iion  is  that  plaintiffs  became 
\;<  vvr.triv:  in  K?:h  ways;  that  is  to  say,  that  thg 
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»  because  the  city  entered  into  the  contract  as  their- 
at  is  to  say,  as  the  agent  of  the  inhabitaDts  and  cor- 
among  whom  tiiey  are  nmnfaered — and  also  because 
atdon  of  the  contract  was  in  their  favor,  as  third  per- 

by  the  present  suit  they  have  accepted  it  The  two' 
IS  were  blended  in  learned  counflel's  argument,  but  for 
uasion  they  must  be  dealt  with  separately. 
I  principal  that  the  city  entered  into  the  contract,  so' 
pears  from  the  face  of  the  contract  But  the  learned 
rgue  that  the  authority  given  to  the  city  by  its  char' 
avide  the  means  and  maie  regulatione  for  preventing' 
fishing  conflagrations,  under  which  the  contract  was- 
ato,  was  thus  given  for  the  benefit  of  the  inhabitants 
ators  of  the  city,  and  to  be  exercised  by  the  city  in  her 
haracter,  as  their  representative  or  agent,  and  not  in 
ic   or   governmental  character,   as  the   representative 

of  the  state  or  public  at  large;  that  these  inhabitants 
rators,  aa  the  prospective  consnmeTS  of  by  far  the 
lart  of  the  water  to  be  famished  under  the  contract, 
ie  owners  of  by  far  the  greater  part  of  the  property  to 
;ted  against  fire,  and  as  the  taxpayers  out  of  *"•*  whose 
the  payments  under  the  contract  would  have  to  come, 
th  the  defendant  company,  the  main  parties  in  inter- 

distinctive  corporate  interest  of  the  citf  having  been 
cant  by  comparison),  and  that  therefore  tiiey  (the  in- 
8  or  corporators,  and  plaintiffs  among  them)  were  the 
Is  in  the  contract,  and  the  city  merely  their  agent  for 
;into  it 
argument  does  not  take  sofiicient  account  of  the  sepa- 

between  the  municipal  corporation  and  its  corporators. 
r  the  dtj  acted  in  her  governmental  or  in  her  private' 
3r,  Bti'll  she  acted  as  a  corporation,  and  a  corporation 
t  hold  any  mandate  from  its  corporators  to  represent 
idividoally  in  making  contracts.  Whether  there  is  or 
der  general  jmispmdence,  any  foundation  for  the  con- 
that  it  does,  there  can  be  absolutely  none  whatever  under 
ime  of  our  Civil  Code.  The  provisions  of  our  code  bear- 
Mi  the  legal  relations  betweoi  the  corporation  and  its^ 
tois  are  the  following: 

.  427.  A  corporation  is  an  intellectual  body  created  by 
itnpoeed  of  individuals  united  under  a  common  namcr 
tnbere  of  which  succeed  each  other,  bo  that  the  Body  con- 
alvays  the  same,  notwithstanding  the  change  of  the  in- 
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fiudi  no  agent  could  enter^  nnless  empowered  to  bind  his  prin- 
ipal  to  something,  and  that  counsel  will  not  gainsay  that  the 
iiy  of  Shreveport  was  without  authority  whatever  to  bind  its 
ahabitants  individually  to  anything  by  this  contract.  She  was 
iot,  then,  their  agent  for  entering  into  it.  It  is  simply  impos- 
ible  so  to  constitute  an  agent  that,  while  having  no  authority 
0  bind  his  principal  to  anything,  he  may  enter  into  a  commu- 
tative contract  for  him — ^may  stipulate  onerous  obligations  in 
jis  favor,  but  none  in  return  against  him. 

^^^^  Another  test  is  this:  By  ratification,  any  contract  en- 
tered into  by  an  agent  or  by  a  negotiorum  gestor  becomes  abso- 
lutely that  of  the  principal.    The  agent  disappears,  and  the 
principal  remains  in  the  contract.    And  obligations  due  under 
the  contract  become  his  alone.    Now,  in  this  contract  there  is 
nothing  that  the  inhabitants  or  corporators  individually  could 
poesibly  ratify,  and  there  are  no  obligations  that  they  could  pos- 
«ibly  assume.     We  have  reference,  of  course,  to  that  part  of  the 
contract  upon  which  this  suit  is  brought,  and  not  to  another 
P*rt  of  it  not  involved  in  this  suit    The  part  sued  on,  as  will 
oe  seen  presently,  is  the  engagement  of  the  defendant  company 
to  furnish  water  to  the  city  for  the  use  of  her  fire  department, 
in  consideration  of  the  payment  of  certain  rentals,  to  be  pro- 
vided for  by  the  <5ity  in  her  annual  budgets.    There  is  here 
absolutely  nothing  that  the  inhabitants  individually  could  ratify 
^  principals,  and  no  obligation  that  they  could  possibly  assume. 
From  the  fact  that  the  corporators  had  an  interest  in  the  con- 
^^  being  faithfully  carried  out,  it  does  not  follow  that  the 
city  was  their  mandatary  or  their  negotiorum  gestor  for  enter- 
^^g  into  it.    I  have  the  most  direct  kind  of  an  interest  in  the 
subcontracts  entered  into  by  the  contractor  who  is  building  my 
nouae,  and  yet  no  one  would  say  that  I  am  a  principal  in  such 
^bcontracts,  or  that  I  have  a  right  of  action  thereon.    If,  f ear- 
^^g  danger  of  fire  to  my  house  from  tiie  proximity  of  my 
neighbor's,  I  contract  with  a  water  company  to  protect  my 
^gbbor's  house  against  fire,  and  through  the  negligence  of  the 
^4ter  company  my  neighbor's  house  bums  down,  my  neighbor, 
though  he  had  a  more  direct  and  perhaps  a  greater  interest  in 
fte  contract  than  I  had,  cannot  sue  upon  it  under  the  pretense 
™t  I  was  his  agent  for  entering  into  it.    Indeed,  if  my  house 
^^*Bi«  out  of  the  ordeal  xmscathed,  so  that  the  event  demonstrated 
that  my  neighbor  alone  had  an  interest  in  the  contract,  and  I 
^'wolutely  *^**  none,  etill  I  should  not  have  been  his  agent 
for  entering  into  it,  nor  he  have  an  action  upon  it.    Nor  d< 
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t»e  payment  of  iaics  have  the  effect  of  constituting  the  nffl- 

nioiiu*  corporation  the  agent  of  the  corporators  in  every  con- 

tract  it  mav  enter  into.    No  one  would  so  contend. 

The  conclusion  is  inevitable  and  it  is  plain  that  in  entemg 

into  th:s  contract  the  dty  was  acting  as  a  principal,  and  not  as 

the  mandatarj  or  negotionun  gestor  of  the  corporators  indi- 
TiduallT. 

« 

The  illoged  a^ncy  of  the  dty  seems  to  be  urged  by  plain- 
tiffs in  aid  of  their  seccmd  contention,  ttiat  tiie  stipnlation  to 
furnish  hrdrants  to  the  dty  and  keep  the  same  in  order  w» 
«  stroiilation  poor  autrui.  But  the  two  propositions  being,  » 
a.rt\"»>iy  state..?,  inconsistent,  we  shall,  in  discussing  the  questiw 
of  st:pi::a::^,n  ^^^^  autrui,  vd  non,  put  aside  all  consideration 
of  ajronor.  and  deal  with  the  case  from  the  standpoint  of  the 
p. a :r. tiffs  baring  been  distinctly  third  persons  to  the  contract, 

•nd  of  the  stipulation  baring  been  made  in  their  faror  as  such, 
ii  at  all. 

The  contract  is  in  the  form  of  an  ordinance  passed  by  the 
ci:y  cvn:no:L     It  is  lengthy,  and  the  transcribing  of  it  heie 
mV'    >f  *"'*  "**  "*^^"*  purpose.     We  shaU  refer  only  to  those 
tHt*t>     '""^^  ^''''°  ^"^  present  discussion.     Section  1  reads 
Panv  ••;*  **^''':'^^''''^«  franchise  is  granted  to  the  defendant  com- 
frv>u  "  "  '^'' ^'^'^'"^"ion  of  the  public  benefit  to  Be  derired  ^le- 
in '\vif?r"-/'^'i'  *^'*  waterworks  are  to  be  erected  for  funiiah- 
ti^m  «  fi^     ,K*'''^  *^'*-''  °^  Shrereport  and  its  inhabitants."    Sec- 
furni<>>,Hl  f  *V^ -^^»^»™Tim  rates  that  may  be  charged  for  water 
fire  pr^nccH  ,^« '^o^"*^  ^°'  P"''"**  ^'  induding  "indiridual 
the  public  Ih'     r.  S«»^tJon  3  recites  that  "in  consideration  of 
the  ooustructi  ^      T^-  *^®  protection  to  property  resultiiig  from 
«nd  cininoilmoiT    r  ^L  ^^  S-^tem  of  waterworks,  the  mayor 
the  said   watorJ*  I  *^®  "'^  *'  Shreveport  hereby  rent  of 

noz^'e  fire  hvd  ''[^  company  one  hundred  and  six  double 
drant  per  vear  "^'anj  \*  •  •  at  the  rate  of  fifty  dollars  per  hy- 
hydrant  rCntal  t  ^  '  *^°  consideration  of  the  above-named 
»id  Samueru  \  i,^****  ^^  ^^  «"^  <^^  of  Shrereporti  the 
"fsigns.  hereby  k^  ^  ""^  Company,  tiieir  associates  and 
Jnguishment  of^fi!!  *°  supply  all  water  necessary  for  the  er- 
P«ff%  public  foi,Sf'   ^"*i°«  sewers,  engine-houses,  pnblic 

^l!^'*  *nd  w^ii""  ^^''"^tu,  pipes  and  attachments 

^ST  '^  ^^i,  ~^^^*^°"'  ^^'^  head  and  pr«- 
^ditional  coet^f^  effective  service  at  aU  times  with- 

eiiy-      Section  11  gives  the  rij^t  to 
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fhe  vater  company  to  shut  off  water  for  the  purpose  of  making 
extensions  or  repairs,  and  provides  that  ''no  liability  shall  at- 
tach to  the  said  company  for  the  suspension  of  the  supply  of 
water;  provided  the  repairs  or  extensions  are  made  and  the 
water  turned  on  again  without  unnecessary  delay.'*  Section  14 
obKgates  the  city  to  make  annual  appropriations  in  its  budget 
to  meet  the  payments  of  the  rental  of  tiie  hydrants. 

Analyzing  this  contract^  we  find  that  the  waterworks  it  pro* 
▼ides  for  are  to  be  erected  for  the  double  purpose  of  furnishing 
water  "to  the  dty  of  Shreveport  and  its  inhabitants";  that  is 
to  say,  Both  to  the  city  and  to  the  inhabitants.  And  we  find 
accordingly  that  there  are  in  the  contract  two  sets  of  stipula- 
tions and  engagements :  One  in  favor  of  the  city  of  Shreveport 
(that  is  to  say,  in  favor  of  the  corporation),  and  the  other  in 
favor  of  the  inhabitants  (that  is  to  say,  of  the  inhabitants  in- 
dividually). The  city  stipulates  and  the  defendant  company 
engages  that  the  inhabitants  individually  shall  be  supplied  with 
water  at  a  fixed  maximum  rate  for  private  use,  including  "in- 
dividual fire  protection.'*  And  the  city  stipulates  and  the  de- 
fendant company  engages  that  there  shall  be  leased  to  the  city 
certain  fire  hydrants,  **®*  and  that,  in  consideration  of  the 
rental  to  be  paid  by  the  city,  there  shall  be  supplied  through 
the  hydrants,  and  to  the  city,  their  lessee,  all  the  water  neces- 
Baiy  for  "extinguishment  of  fires,  flushing  sewers,  engine- 
houaes,''  etc. 

The  articles  of  our  Civil  Code  and  of  our  Code  of  Practice 
on  the  subject  of  stipulations  pour  autrui  are  the  following : 

^A  person  may  also,  in  his  own  name,  make  some  advantage 
for  a  third  person,  the  condition  or  consideration  of  a  com- 
mutative contract  or  onerous  donation;  and  if  such  third  person 
ooDfients  to  avail  himself  of  the  advantage  stipulated  in  his 
favor,  the  contract  cannot  be  revoked**:  Civ.  Code,  art.  1890. 
**But  a  contract  in  which  anything  is  stipulated  for  the  bene- 
fit of  a  third  person,  who  has  signified  his  assent  to  accept  it^ 
cuuiot  be  revoked  as  to  the  advantage  stipulated  in  his  favor 
without  his  consenf* :  Civ.  Code,  art.  1902. 

^An  equitable  action  is  that  which  does  not  immediately 
ariae  from  a  contract,  but  from  equity  in  favor  of  a  third  per- 
wn,  not  a  party  to  it,  and  for  whose  benefit  certain  stipula- 
tio&B  have  been  made;  thus,  if  we  stipulate  in  a  contract  en- 
tered into  with  another  person,  and  as  an  express  condition  of 
ttrt  contract,  that  this  person  should  pay  a  certain  sum  on  his 
•o«nmt>  or  give  a  certain  thing  to  a  third  person,  not  a  party 
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to  the  act,  that  third  person  has  an  equitable  action  againflt 
tile  one  who  has  contracted  the  obligation  to  enforce  tiie  execa- 
jtion  of  the  stipulation":  Code  Prac.  art.  35. 

Basing  themselves  upon  the  terms  of  this  article  of  tiie  Code 
^of  Practice,  that  one  not  a  party  to  a  contract  may  have  in 
action  upon  it  when  such  ia  the  '^express  condition'^  of  that 
•  contract,  and  also  upon  the  originally  restricted  meaning  of  &e 
word  "stipulate/'  expressive  of  the  correlation  between  the  in- 
terrogation and  the  response  in  the  formula  used  under  the 
iRoman  law  for  entering  into  a  contract,  the  learned  counBel  for 
the  defendant  contend  that  there  cannot  be  a  stipulation  pour 
vautrui  in  the  absence  of  express  words  to  that  effect;  that  a 
: stipulation  pour  autrui  cannot  result  from  implication. 

We  do  not  agree  entirely  with  that  view,  for  we  do  not  think 
that  mere  form  is  sacramental  in  the  matter;  and  we  agree  with 
the  **^*  learned  counsel  for  plaintiffs  that  the  question  of 
ctipulation  pour  autrui,  vel  non,  is  a  question  of  what  was  the 
intention  of  the  parties,  and  that  that  intention  must  be 
gathered,  just  as  in  the  case  of  any  other  contract,  from  read- 
ing the  contract,  as  a  whole,  in  the  light  of  the  circumstances 
runder  which  it  was  entered  into.  But  inasmuch  as  people 
'Usually  stipulate  for  themselves,  and  not  for  third  persons,  a 
strong  presumption  obtains  in  any  given  case  that  such  was 
rtheir  intention;  and  we  do  not  agree  with  counsel  for  defend- 
ant to  this  extent — ^that  the  implication  to  overcome  that  pre- 
sumption must  be  so  strong  as  to  amount  practically  to  an 
express  declaration. 

It  was  thus  strong  in  the  case  of  Duchamp  t.  Nicholson,  2 
Mart  (N.  S.)  672,  cited  by  plaintiffs.  That  was  a  stdt  upwi 
-an  auctioneer's  bond  given  under  a  law  (Act  Jan.  15,  1805) 
rrequiring  the  auctioneer  to  give  bond  "conditioned  for  the  f aift- 
ful  performance  of  his  duty  as  auctioneer  toward  all  persons 
*who  shall  employ  him  as  such/'  Here,  while  the  bond  was 
nominally  in  favor  of  the  state,  the  real  obligee  was  manif^y 
ihe  person  who  should  employ  the  auctioneer.  Indeed,  the  con- 
^tention  in  the  case  was  not  that  the  bond  did  not  constitute 
a  stipulation  pour  autrui,  but  it  was  that  such  a  stipulation  does 
'not  confer  a  right  of  action  upon  the  beneficiary  o*  ii 

^t  is  held  in  Prance  that  a  policy  of  insurance  taken  out  by 

mployer  for  the  benefit  of  his  employ^,  insuring  them 

st  the  assumed  risks  of  their  employment — ^the  employer 

^J  ^  the  premiums  out  of  his  own  pocket — ^is  a  stipulation 

■^^lIKL.  autrui,  upon  which  the  employ i  has  a  right  of  addon. 
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Ben,  agftin,  the  implicatioiL  would  seem  to  be  irresistible,  since^ 
if  the  employ^  did  not  have  a  right  of  action,  no  one  would  have- 
ii^  and  object  of  the  contract  would  be  defeated:  Lamiere  c 
Windherthur,  J.  P.,  1898,  pt  2,  p.  257.  But  even  in  so  plaii> 
a  case  ^^^^  the  courts  at  first  refused  to  recognize  a  stipula- 
tion povr  antmi:  Soei^td  c  Soubignac,  J.  P.  1897,  vol.  2,  p.. 
153,  and  note. 

As  furnishing  instances  where  the  implication  was  very^ 
s^°&  yot  not  strong  enough  to  induce  the  courts  to  recognize- 
a  stipulation  poiur  autrui,  the  following  cases  may  be  cited : 

Sahnen  Brick  etc  Co.  v.  Le  Sassier,  106  La.  389,  31  Souths 
7:  That  was  a  suit  upon  a  bond  given  by  a  Building  contractor. 
The  bond  waa  in  favor  of  the  owner,  and  one  of  its  conditional 
was  that  Ihe  principal  should  ^^pay  all  subcontractors,  laborers^, 
mechanica,  workmen  and  furnishers^'  of  materials.    At  the  time* 
of  the  execution  of  the  bond  there  was  a  law  requiring  that  any 
owner  who  entered  into  a  contract  with  a  builder  should  re- 
quire of  him  a  bond  ''for  the  payment  of  all  workmen,  me- 
chanics and  laborers  and  those  who  furnished  materials,^'  etc., 
and  that  each  of  these  parties  should  'liave  his  individual  right 
of  action*'  upon  the  bond.    There  was,  however,  nothing  express 
on  the  face  of  the  bond  to  indicate  that  it  had  been  given  in 
pursuance  o*  that  law.    In  its  terms,  it  was  solely  in  favor  of 
tfie  owner;  and,  moreover,  it  was  for  less  than  the  amount  of 
fhe  building  contract,  and  the  law  referred  to  required  that 
the  bond  provided  for  by  it  should  be  ''for  the  full  amount 
of  the  building  contract.''    The  court  held  (reversing  the  court 
of  appeal)  that  there  was  no  stipulation  pour  autrui,  and  that 
^  plaintiff,  a  materialman,  did  not  have  a  right  of  action  on 
the  bond. 

Si  Joseph's  Association  ▼.  Kagnier,  16  La.  Ann.  338:  The 
^P^ement  waa  that  ei&er  party  violating  the  contract  should 
Wi  by  way  of  penalty,  a  stated  amount  to  the  plaintiff.  Held 
Bot  a  stipulation  poor  autrui,  and  plaintiff  had  no  right  oi 
•etion. 

Montastier  c.  A ,  Pan,  May  1,  1900,  Sirey,  1900,  vol  2; 

P-  801,  J.  P.  1900,  pt  2,  p.  301 :  ^^^  A  contract  by  an  em- 
ployer with  a  physician  to  attend  to  all  his  sick  and  injured  em- 
I^oj^g  held  not  a  stipulation  pour  autrui,  and  employ6  had  no 
^Vht  of  action  against  the  physician  for  breach  of  contract. 

Watts-Ward  c  Cels,  Dec.  20,  1898,  Sirey,  1901,  vol.  1,  p^ 
^"^^  J.  P.  1901,  pt  1,  p.  270 :  A  corporation  bought  a  boat- 
"*d  of  coal,  and,  before  having  paid  for  it,  was  put  in 
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hands  of  a  reoeiver.  Held,  that  a  contract  by  which  a  person 
agreed  with  the  receiver  to  pay  this  debt  was  not  a  stipula- 
tion  pour  aiitmi,  and  the  sdler  of  the  coal  had  no  action 
upon  it 

So,  where  goods  are  consigned  by  A  to  B  on  a  railroad  bill 
of  lading  naming  A  as  consignor  and  B  as  consignee^  no  action 
for  damages  to  the  goods  against  the  railroad  for  violation  of 
the  contract  of  carriage  stipulated  in  the  bill  can  be  brought 
by  C^  a  third  person,  who  avers  that  the  goods  belonged  to  him: 
Cass.,  May  20,  1897,  Sirey,  1897,  vol.  1,  p.  411. 

Pothier  says :  '^To  stipulate  that  anything  shall  be  delivered 
or  paid  to  a  third  person  designated  by  the  agreem^it  is  not  to 
stipulate  for  another.  For  instance,  if  I  contract  to  sell  you 
an  estate  for  a  thousand  pounds,  which  it  is  agreed  shall  be 
paid  to  Peter,  it  is  not  for  you,  but  for  myself,  that  I  make 
this  stipulation.  Peter  is  only  introduced  into  the  agreement 
as  a  person  to  receive  the  money  for  me  and  in  my  name,  and 
is  what  the  Boman  jurists  called  ^adjectus  solutionis  gratia.' 

"The  credit  for  the  sum  does  not  reside  with  him,  but  with 
me;  when  he  receives  it,  it  is  on  my  behalf  and  in  my  name; 
and  on  his  receiving  it  there  arises  between  him  and  me  either 
the  contract  mandate,  if  my  intention  was  that  he  should  ren- 
der me  an  account,  or  a  donation,  if  it  was  my  intention  to  give 
it  to  him.  It  is  not  stipulating  for  another,  but  for  myself^ 
when  I  stipulate  that  something  shall  be  done  for  a  third  per- 
son, if  I  have  a  personal  and  appreciable  interest  it  shall  be 
done;  suppose,  for  instance,  I  have  contracted  with  him  to  do 
it  Thus,  if  I  have  engaged  to  James  to  rebuild  his  house  in 
a  certain  time,  and,  having  other  work  to  do,  I  contract  with 
a  mason  that  he  shall  rebuild  the  house,  I  stipulate  'for  my- 
self, rather  than  for  James,  and  the  agreement  is  valid,  for, 
as  I  am  under  an  obligation  to  him,  and  am  answerable  in  dam- 
ages if  the  work  is  not  done,  I  have  a  real,  personal  interest 
that  it  shall  be  done.  Wherefore,  in  stipulating  that  **^  the 
mason  shall  rebuild  the  house  of  James,  it  is  only  verbo  tenus 
that  I  stipulate  for  James;  re  ipsa  and  in  trutii  I  stipulata 
for  myself  and  for  my  own  benefit" :  Pothier's  ObligationB,  Nos. 
57,  68. 

On  the  strength  of  tliat  passage  from  Pothier,  this  court  hdd 

in  the  case  of  Tieman  v.  Martin,  2  Bob.  (La.)  523,  as  follows: 

ilation  that  a  certain  sum  shall  be  paid  to  a  third  per- 

^rd  the  extinguishment  of  a  debt  due  to  him  from  one 

rties  to  the  contract  is  not  ^properly^  a  stipuilation  pour 

[t  is  for  the  exclusive  benefit  of  the  stipulating  party.* 
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On  the  inspiration  of  the  same  passage,  and  on  the  strength 
<i  Tieman  t.  Martin,  2  Bob.   (La.) 523,  fhis  court,  speaking 
id  the  aBsiunption  of  a  city  tax  by  a  purchaser  of  real  estate, 
in  &e  case  of  People's  Assn.  v.  Garland,  107  La.  476,  31  South. 
£92,  said:  ''Li  the  absence  of  any  text  of  law  on  the  subject, 
such  assumption  cannot  benefit  the  city  unless  it  be  viewed  as 
a  stipulation  pour  autrui  in  its  favor.    We  find  nothing  tending 
to  impress  that  character  upon  the  act    The  matter  was  one 
poiety  personal  to  the  contracting  parties,  exclusively  in  their 
own  interests,  and  not  in  the  remotest  degree  intended  for  the 
benefit  of  the  city,  who  was  not  a  party  to  the  contract.    The 
4«BQmption  of  the  tax  by  another  did  not  relieve  the  party  as- 
seesed  of  his  liability  tiierefor.    In  contemplation  of  law,  he 
remained  the  tax  debtor.    It  merely  gave  him  the  right  to  re- 
ccmp  himself  against  his  vendee  in  case  he  were  compelled  to 
pay  tiie  taf  assumed  by  the  latter,  but  conferred  no  rights  on 
anyone  else.    Thus  it  has  been  held  that  a  stipulation  that  a 
<»rtain  sum  shall  be  paid  to  a  third  person  toward  the  extin- 
guishment of  a  debt  due  to  him  from  one  of  the  parties  to 
the  contract  is  not  a  stipulation  pour  autrui,  but  that  the  as- 
.  sumption  of  the  debt  is  part  of  the  consideration  or  price  of 
the  property,  intended  exclusively  for  the  benefit  of  the  stipulat- 
"igpaity:  Tieman  v.  Martin,  2  Bob.  (La.)  523/' 

The  doctrine  inculcated  by  the  foregoing  cases  is  simply  what 
w  expressed  by  the  court  of  cassation  in  the  above-cited  case 
of  Watts-Ward  c.  Gels,  as  follows:  ''If  article  1121  of  the  Civil 
Code  (Code  Napoleon)  permits  a  stipulation  to  be  made  in 
fevor  of  a  third  person  when  such  is  the  condition  of  the  stipu- 
lation made  for  one's  self,  we  must  not  conclude  therefrom  that 
^y  dause  in  a  contract  susceptible  of  procuring  advantages  to 
*  third  person  brings  into  existence  in  favor  of  the  latter  a 
'^jht  of  action  directty  against  the  contractor,  when  it  has 
>wt  been  the  intention  of  the  parties  to  confer  it  upon  him.** 
^^  The  court  adds:  *'It  is  simply  a  matter  of  the  interpreta- 
*i<m  of  the  contract" 

This  suit  is  upon  the  second  of  the  hereinabove  mentioned 
*pulations;  that  is  to  say,  it  is  upon  the  engagement  of  the 
oefendant  to  supply  the  city  with  water  for  the  use  of  her  fire 
'department 

It  i9(nAi  seem  to  be  perfectly  plain  that  the  engagement  is 
^^•tipctly  in  favor  of  the  city  in  her  corporate  interest,  and  is  not 
*  rtipulation  pour  autrui.  An  engagement  to  furnish  water 
w  the  dty  is  not  an  engagement  to  furnish  water  to  the  in- 
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BabitaDh  indiridmiU;.  Tbe  inlubituits  eould  neither 
its  perf wmaDoe,  Bor  daamd  the  nullity  of  tbe  contrad 
of  ite  DoaperferaiaBee.  Tb^  Maid  not  p«7  uy  pai 
eoofiidavtioii,  for  it  ii  fatil«  to  nj  tbmt  paymeats  mai 
dtT  out  of  bcv  tnasm;  m  jwjmmti  made  by  the  inl 
indindaallT. 

Thoogli  Um  stipolatiai  k  thus  made  by  the  dty  i 
m  ba  own  f&rar,  in  tbe  intenst  of  one  of  the  branch) 
administration,  ukd  tboo^  the  eaigagnoent  is  tbne  c 
to  the  city  for  sopplTing  bar  fire  department  witii  wate 
thel«s  plaintiSe  conteod  that  tbe  Btipulation  is  made 
of  tbe  inbabitanta  indiTidnally,  and  that  the  engagem« 
defendant  company  ia  to  tbe  inhabitants  individually, 
can  say  ia  that  the  cootentioo  ia  in  the  teetti  of  tbe  pla 
of  the  contract. 

Coun^  place  much  reliance  upon  %e  recital  that 
drants  are  aaid  to  be  raited  "in  consideration  of  tbe  put 
fit  and  tbe  protection  to  proper^  resulting  from  the  < 
tion  of  eaid  svstan  of  vaterworka";  bnt  the  pablii 
and  the  protection  to  property  is  necessarily  tbe  cons 
of  every  contract  entered  into  by  the  city  in  tbe  in 
her  fire  department  The  fire  department  itself  has 
rai£on  d'etre.  We  fail  entirely  to  see  what  comfort 
can  deri™  from  that  recitaL  Conneel  ***'  say  tbe 
to  be  protected  was  that  of  the  inhabitants.  As  a  i 
course,  it  was.  It  was  all  the  property  within  the  i 
limits,  public  and  private.  Bnt  from  Uie  fact  that  t 
was  intended  to  be  need  by  the  city  for  the  protectio 
property  of  the  inhabitants,  it  does  not  follow  that  Hu 
tioD  was  intended  to  be  in  their  favor  individually,  an 
far  upon  them  a  right  of  action.  Tbe  ctrntracts  of  the 
tbe  firemen,  by  which  the  latter  are  to  foinish  their  m 
case  of  fire,  are  entered  into  for  the  public  benefit  and 
tection  of  property;  bnt  these  coDtracta  are  not  sti; 
pour  autrui  in  favor  of  tbe  inhabitants  individually, 
latter  have  no  action  thereon.  Tbe  municipal  corpo 
nothing  more  than  a  fictitious  being  created  for  the  pi 
administering  the  affairs  of  the  public,  and  necessari! 
contracts  are  for  "the  public  benefit";  but  it  does  not  fo 
they  are  all  stipulations  pour  autrui  in  favor  of  tbe  in 
'ndividually,  and  that  the  latter  may  bring  suit  thei 

By  keeping  well  in  mind  the  separatenees  between 

^al  being,  the  corporation,  and  the  inhabitants,  its  coi 
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Bee  rery  clearly  that  tlie  engagement  of  the  defendant 
y  to  furnish  water  for  the  extiBguishment  of  fires  ift 
Ij  to  the  city,  and  that  the  only  connection  the  inhab- 
lave  therewith  is  that  the  city  is  to  OBe  the  water  tO' 
tlieir  property,  and  that  in  that  way  they  have  an  in- 
[1  the  performance  of  the  contract.  But  as  said  by  the- 
f  cassation,  supra,  "we  muet  not  conclude  that  eveiy 
susceptible  of  procuring  advantages  to  a  third  person 
into  existence  in  favor  of  the  latter  a  right  of  action." 
materials  and  labor  contracted  for  by  the  builder  who- 
ructing  a  house  for  me  uuder  contract  are  intended  to- 
on my  house  for  my  benefit,  but  the  contracts  for  this 
id  these  materials  are  not  for  ^^*^^  that  reason  my  con- 
md  I  have  not  an  action  thereon. 

asential  point  must  always  be  as  to  whether  there  was- 
tntion  to  confer  a  right  of  action.  Cotmsel  say  that  it 
)t  only  the  right,  but  the  duty,  of  the  corporation,  in 
such  a  contract,  ts  embody  provisions  for  the  benefit 
inhabitants.'*  It  by  this  is  meant  that  it  was  the  duty 
aitj  to  see  to  it  that  the  defendant  company  should  be- 
d  to  furnish  water  to  the  inhabitants  individually,  when 
ired,  at  a  flied  maximum  rate,  for  private  use,  includ- 
ividual  fire  protection,  we  say  the  ciiry  has  done  that 
ing.  But  if  it  is  meant  that  it  was  the  duty  of  the 
impose  upon  the  defendant  company  the  liability  which 
intiffs  are  here  contending  for,  we  answer  emphatically 
was  not.  If  the  city  herseH  owned  the  waterworks,  she 
lot  be  tmder  any  audi  'liability :  Authorities  cited  at  page 
f  £2  La.  Ann.,  and  page  686,  27  South.,  in  case  of 
8*  Oil  Kill  T.  Monroe  Waterworks  Company;  also  20 
Bug.  Ency.  of  Law,  p.  1197.  Why,  then,  should  it  be 
ty  to  impose  it  upon  the  contractor  stepping  into  her 
or  discharging  her  function  of  supplying  her  Hie  de- 
Qt  with  water? 

aps,  if  the  city  found  a  contractor  so  benevolent  or  simple 
>  willing  to  assume  such  a  liability  without  exacting  addi- 
pay  for  doing  so,  it  might  be  her  duty  to  take  advantage 
situatioQ  and  impose  such  a  liability;  but  where  would 
1  a  contractor  of  that  type?  It  goes  without  saying  that 
tractor  would  expose  himself  to  a  lawsuit  in  the  wake  of 
Sre,  without  exacting  pay  for  so  doing.  And  the  pay 
have  to  be  very  heavy,  for  the  experience  of  every  daj- 
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:  thit  tiie  negligtawe  c^  emplciyfe  eannot  be 
gtar^Bi  t^aimt,  sud  it  asiT  mnmcaity  vader  eudi  a  ] 
besTj  damacw  mi^t  haw  to  "be  piid.  In  fact,  a  gene 
fiagration,  "••  rcFuluiij;  fnm  lie  VBg&^&ice  of  an  < 
ni^t  ntteriT  bantnjpt  the  conLiactur.  It  ii  cntirelT 
able  tliat  ilie  eitr  of  Shrereport  wonld  ht^e  been  willinj 
poM  m  heaTT  a  burden  upon  ber  treaEur. 

Koi  ool;  it  was  not  tiie  dot?  (rf  Qie  cdty  to  etipulat< 
fiaHlitj,  but  ebe  vaa  witbont  aolbori^  to  do  it.  She 
liwrixed  br  ha  ciiarttf  **ls  pan  end  1>T-Ia«%  and  on 
«•  aie  neoasarj  and  proper  ....  to  provide  the  me 
make  regulation  for  preventing  and  erdnruishing  c( 
tiona,"  but  she  vas  not  anthorized  to  indemnify  tbe 
tants  agaioet  any  losees  that  ml^t  lesolt  from  a  negli^ 
•errice.  And  vhat  she  oonid  not  do  directly  she  conli 
■directly.  It  not  being  permitted  ber  to  assume  each 
i^,  she  could  not  hire  soma  one  else  to  assaine  it  in  he 
Becker  t.  Keokuk  Waterwoita  Co,  79  Iowa,  419,  18 
Sep.  377,  44  N.  W.  694;  Uott  y.  Cherryyale  etc.  Mfg. 
Kan.  12,  30  Am.  St  Bep.  267,  28  Pac  989,  15  L.  H. 
House  T.  Houefon  Watenrorks  Ca,  88  Tei.  233,  31  S. 
38  L.  E,  A.  532. 

In  fact,  it  may  not  be  to  certain  that  the  power  of  1 
which  can  be  exercised  only  tor  a  public  purpose,  may 
cised  for  the  purpose  of  paying  indemnifies  to  privs 
Tiduals  for  the  failure  of  ^e  city  to  discharge  one  of 
emmcntal  functions.  That  this  matter  of  extinguis 
fires  is  a  goremmental  function  is  well  settled :  Authorit 
ia  case  of  Planters'  Oil  Mill  t.  Monroe,  53  La.  Ann.  : 
South.  CS4.  Of  course,  the  function  is  not  the  less 
jnental  if  the  city,  instead  of  discharging  it  herself,  hi 
one  else  to  do  it;  and,  plainly,  if  tbe  city  cannot  use  th 
derived  from  public  taxation  to  pay  those  indemnitief 
vate  individuals,  she  cannot  use  it  to  hire  some  one  tc 
in  ber  place  and  stead  the  risk  of  having  to  pay  them. 
-tuch  an  arrangement  the  indemnities  would  in  the  end  i 
•of  the  public  treasury,  for  the  asBumption  of  **'®  the 
-would  have  to  be  paid  for,  and  the  amount  of  the 
-would  have  to  be  the  equivalent  of  the  risk.  Plus,  i 
margin  of  profit. 

Lastly,  counsel  eay  that,  if  they  cannot  Bring  suit 
alloged  breach  of  contract,  no  one  can — for  the  city  i 
«nd  the  contract  is  without  a  sanction.    The  answer  is 
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of  this  coDtract  is  found  La  the  right  of  the  dty  to 
specifie  perfonnaace  or  to  demand  the  nollity  of  the 
,  and  not  in  a  suit  in  damages  b;  persons  not  priTj 

There  is  nothing  anomalons  or  strange  in  the  circntn- 
F  there  being  losses  reeolting  from  a  breach  of  contract, 
no  right  of  action  in  anybod^r's  favor.  Cases  of  that 
nr  every  day.  To  use  again  the  illnstration  of  a  con- 
th  a  water  company  to  protect  from  fire  my  neighbor's 
rhich  is  go  close  to  mine  as  to  endanger  mine — in  such 
either  my  neighbor  nor  I  can  ene  on  the  breach  of  the 
;  he,  becanse  he  was  not  a  parfy;  I,  because  I  have  Buf- 
I  loss.  It  makes  no  difference  bow  direct  and  immediate 
rest  is.  Thus  in  Loeber  v.  New  Orleans  etc.  R.  R.  Co.. 
Ann.  1151,  S  South.  60,  the  defendant  street  railroad 
y  had  agreed  with  the  city,  as  part  of  the  consideration 
ranchise,  to  pave  the  street  upon  which  the  property  of 
ntiff  abutted,  and  had  failed  to  do  so,  and  tiie  plaintiff 
■  BUit  to  enforce  performance  of  the  coDtrnct.  Tlie  court 
that  the  contract  did  not  coDtuin  a  slijiDlalion    pour 

Said  the  court :  "Undoubtedly  the  Btipulatioti  of  tiie 
t  sought  to  be  enforced  wag  consentfid  to  in  tho  jnt^imst 
the  benefit  of  the  inhabitantB  of  the  city,  but  it  docs  not 
tha^  if  the  corporation  fails  to  enforce  it,  the  tixpnyof 

■arber  Asphalt  Co.  v.  New  Orleans  etc.  Ry.  Po,,  49  I*. 
608,  22  South.  955— another  suit  upon  the  Brimc  con- 
the  court  held:  "The  owners  of  property  fronting  on  the 
f  the  street  covered  by  the  ordioynce  wouKi  ""  Imvo 

shadow  of  right  to  control  the  action  of  the  corpoiato 
ties  in  this  matter,  and  insist  that  the  ordinance  wan 
lable,  inasmuch  aa  \>y  such  repea!  their  intcie^t  wouM 
nmly  affected  and  injured  by  a  repeal." 
Hiff  V.  City  of  Shreveport,  52  La.  Ann.  1301,  27  Soiith. 
bridge  had  been  huiJt  in  pursuance  of  a  conlraet  hctwDjn 
y  of  Shreveport  and  a  railroad  company,  acconJin;^  to 
the  snrplos  earning  of  the  bridge  in  any  one  year  should 
lied  toward  reducing  the  rate  of  the  tolls  for  the  cnsu- 
ar.  Citizens  using  this  bridge,  and  having  to  pay  the 
nrought  suit  to  enforce  that  utipulation  of  the  contract. 
that  they  bad  no  right  of  action, 

sender  of  a  letter  or  package  through  the  mails  does  not 
n  action  against  the  contractor  fnr  a  breach  of  his  con- 
itb  the  gOVenuneQt  for  carrying  the  mails :  German  State 
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Buk  T.  Hixmeapolis  B.  B.  (C.  C),  113  Fed.  414;  BoBtoalnA. 
Go.  T.  CSiicago  eta  B.  B.  Co.^  118  Iowa,  4^3, 92  N.  W.  88^  S» 
L.  B.  A.  796. 

We  oandude  fhmt  ihe  Odgagement  of  flie  defendaat  comp^nj 
io  the  city  of  ShieTeport  to  f lurnish  water  to  her  for  tiie  me  of 
her  fire  department  was  not  a  stipxQation  pour  autruL 

We  ha?e  discuaBed  the  case  thus  far  as  if  the  question  it  in* 
Tolves  were  res  nova;  but  the  exact  question  has  been  decided 
repeatedly  in  other  jurisdictioDs,  and  once  already  Sy  this  court 
TJpon  the  latter  decision — ^Planters'  Oil  Mill  t.  Monroe,  62  La. 
Ann.  1243,  27  South«  684 — the  plaintiffs  place  much  reliance. 
But  for  the  reasons  hereinabove  given,  we  are  not  satisfied  with 
the  conclusion  there  reached,  and  we  have  concluded  to  ov^xule 
it  By  so  doing  we  take  this  court  from  among  a  slender  minr 
ority,  and  range  it  among  the  very  large  majority  of  the  oonrt8> 
of  the  countiy  which  have  had  occasion  to  consider  this  ques- 
tion. 

The  decisions  holding  as  we  now  do  are  the  following:  State 
Trust  Co.  V.  City  of  Duluth,  70  Minn.  257,  73  N.  W.  249; 
Boston  Safe  Deposit  etc.  Co.  ▼.  Salem  Water  "**  Co.  (C.  C.)r 

94  Fed.  238 ;  Davis  v.  Waterworks  Co.,  64  Iowa,  69,  37  Anu 
Bep.  185,  6  N.  W.  126;  Becker  v.  Waterworks  Co.,  79  lowa^ 
419,  18  Am.  St  Bep.  377,  44  N.  W.  694;  Britton  ▼.  Water- 
works Co.,  81  Wis.  48,  29  Am.  St  Bep.  856,  51  N.  W.  84; 
Hayes  v.  City  of  Oshkosh,  33  Wis.  314,  14  Am.  Bep.  760; 
Nickerson  v.  Hydraulic  Co.,  46  Conn.  24,  33  Am.  Bep.  1 ;  Eaton 
T.  Waterworks  Co.,  37  Neb.  546,  40  Am.  St  Bep.  610,  66  N.  W. 
201,  21  L.  B.  A.  653;  Beck  v.  Water  Co.  (Pa.),  11  AtL  300; 
Stone  V.  Water  Co.,  4  Pa.  Dist  Bep.  431;  Phcsnix  Ins.  Go. 
¥.  Trenton  Water  Co.,  42  Mo.  App.  118;  Howsman  v.  Water 
Co.,  119  Mo.  304,  41  Am.  St  Bep.  654,  24  S.  W.  784,  23  L. 
E.  A.  146 ;  Fitch  v.  Seymour  Water  Co.,  139  Ind.  214,  47  Anw 
St  Bep.  258,  37  N.  £.  982;  Foster  v.  Water  Co.,  3  Lea,  42; 
Ferris  v.  Water  Co.,  16  Nov.  44,  40  Am.  Bep.  486 ;  Fowler  v. 
Water  Co.,  83  Ga.  219,  20  Am.  St  Bep.  313,  9  S.  E.  673; 
Mott  V.  Manufacturing  Co.,  48  Ean.  12,  30  Am.  St  Bep.  267, 
28  Pac  989,  16  L.  B.  A.  375;  Bush  v.  Water  Co.,  4  Idaho,  618, 

95  Am.  St  Bep.  161,  43  Pac.  69;  Wainwright  v.  Water  Co.,  78 
Kan.  146,  28  N.  Y.  Supp.  987;  House  v.  Waterworks  Co.,  88 
Tex.  233,  31  S.  W.  179,  28  L.  B.  A.  532 ;  Waterworks  Co.  r. 

rownless,  10  Ohio  C.  C.  620 ;  Town  of  Ukiah  ▼.  Ukiah  Water 

\  Co.,  142  Cal.  173,  100  Am.  St  Bep.  107,  75  Pac.  773,  64 

B.  A.  231;  Wilkinson  v.  Heat,  Light  etc.  Co.,  78  Miss.  389, 


J 
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ith.  877;  Metropolitan  Truat  Co.  t.  Topeka  Water  Co. 
decided  at  KansaB  City  by  Judge  Pollock,  United  State* 
t  Judge),  133  Fed.  702. 

le  holding  the  contrary  view  are  the  following:  Paducah 
r  Co.  T,  Paducah  Water  Co.,  89  Ky.  340,  25  Am.  St 
36,  12  S.  W.  654,  13  S.  W.  249,  7  L.  B.  A.  77;  Duncau 
naboro  Water  Co.,  12  Ky.  Law  Rep.  824,  15  S.  W.  523; 
Co.  Water  Co.  v.  Ligon,  112  Ky.  775,  66  S.  W.  72fi; 
.  T.  Greensboro  Water  Supply  Co.,  124  N.  C.  328,  70 
t.  Rep.  698,  32  S.  E.  720,  46  L.  E.  A.  613. 
le  oppoaing  decigions  have  been  Tirtuelly  criticisecl  in  the 
ng  pages.  They  are  based  npon  the  Buppoeed  agency  of 
"  municipality,  and  npon  the  fact  of  the  contract  hav- 
en entered  into  for  the  beneSt  of  the  inhabitants.  Fur- 
salyeis  or  discussion  of  tham  would  serve  no  useful  pur- 
Critdciam  eA  them  will  be  found  in  the  following  cases 
above  cited :  Mott  v.  Mftnufacturlng  Co.,  48  Kan.  IS,  80 
!t.  Bep.  2G7,  SS  I'sic.  !)y;>,  15  L.  H.  A.  3r5;  11ril[..i.  v. 
worts  Co.,  81  Wis.  43,  29  Am.  St.  Hup.  850,  51  ^^  W. 
itch  T.  Water  Co.,  139  lad.  214,  47  Am.  St.  liep.  258, 
B.  982;  Hovvsmiin  v.  Water  Co.,  119  Mo.  304,  41  Am. 
ip.  654,  24  3.  W.  784,  23  L.  B.  A.  146 ;  House  v.  Water- 
Co.,  88  Tex.  233,  31  S.  W.  179,  28  L.  R.  A.  538; 
works  Ca  T.  Browuless,  10  Ohio  Cir.  Ct.  Pop.  630;  Eaton 
iterworfcs  Co..  37  Neb.  546,  40  Am.  St.  Bop.  510,  jG 
,  201,  21  L.  R.  A.  653;  Bush  v.  Water  Co.,  4  Idaho,  618. 
n.  St  Rep.  161;  Briston  etc.  Co.  v.  Salem  Water  Co.,  94 
238;  Ukiah  v.  Ukiah  Water  Co.,  142  Cal.  173,  100 
3t  Eep.  107,  7.i  Pac.  773,  C4  L.  R.  A.  231.  In  general 
,  it  may  be  eald  of  thera  that  they  obliterate  the  lino  of 
nation  between  the  corporators  and  corporation,  identify 
^dividual  with  the  public,  consecrate  the  anomaly  of  a 
ntative  -contract  emancipated  from  mutualify  of  oljlisa- 
and  finally  impose  by  implication  a  Hahility  whii.-li,  if 
led  by  the  parties  to  be  a  part  of  tlieir  ■■ontract,  would 
indnbitably  have  been  made  the  subject  of  an  express 

intiffo'*  learned  counsel  say  that  the  majority  decisions  are 
on  ihe  absence  at  common  law  of  the  etipulation  pour 

L     It  may  be  that  the  cases  of  Mott  v.  Cherrjvale  Water 

)0.,  48  Kan.  12,  30  Am.  St.  Rep.  367.  28  Pac.  URO.  15 
A.  376,  Howsman  v.  Trenton  Water  Co.,  119  Mo.  304. 

n.  St  Eep.  65-1,  24  S.  W.  784,  23  L.  R.  A.  116,  B>'' 
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V.  Keokuk  Water  Co.,  79  Iowa,  419,  18  Am.  St  Bep.  377,  44 
N.  W.  694,  Bush  v.  Artesian  Water  Co.,  4  Idaho,  618,  95  Am.  J 
St  Bep.  161,  43  Pae.  70 ,  Fowler  ▼.  Athens  *^^*  Water  Co.,. 
83  Ga.  219,  20  Am.  St  Bep.  313,  9  S.  E.  673,  Foster  v.  Look- 
out Water  Co.,  3  Lea  (Tenn.),  42,  and  Atkinson  v.  Newcastle 
Water  Co.,  L.  B.  2  Ex.  441,  may  to  some  extent  be  distinguished 
on  that  score,  but  not  the  others.  In  the  very  case  of  Gondl 
V.  Greensboro  Water  Supply  Co.,  upon  which  the  learned  coun- 
sel mostly  rely,  the  court  said :  "One  not  a  party  or  privy  ta 
a  contract,  but  who  is  a  beneficiary  thereof,  is  entitled  to  nuun- 
tain  an  action  for  its  breach.  This  has  been  sustained  by  many 
decisions  elsewhere.  And  even  when  the  beneficiary  is  only 
one  of  a  class  of  persons,  if  the  class  is  sufficiently  designated.'^ 
See,  also,  7  American  and  English  Encyclopedia  of  Law,  page 
106:  "The  doctrine  that  a  third  person  for  whose  benefit  a 
contract  is  &ade  may  sue  upon  it  is  adopted  in  most  of  the 
United  States,  and  is  frequently  referred  to,  therefore,  as  tiie 
'American  doctrine.'" 

It  is  well  to  note  that  this  suit  is  distinctly  ex  contractu,  upon 
the  contract  of  the  city  with  the  defendant  company,  and  not 
ex  delicto,  upon  the  breach  of  any  general  duty  to  society,  or 
any  duty  specially  imposed  by  statute.  To  the  failure  to  ob- 
serve that  important  distinction  the  error  into  which  the  court 
fell  in  the  City  of  Monroe  case  is  in  great  part  attributable. 

The  judgment  appealed  from  is  set  aside  and  the  suit  of 
plaintiffs  is  dismissed,  at  their  costs. 

Land,  J.,  recused,  having  sat  in  the  case  below. 

If  a  Municipal  Corporation  Contracts  with  a  water  company  to 
furnish  water  to  be  U3ed  to  extinguish  fires,  the  eompanj  is  not 
liable,  according  to  some  authorities,  at  the  suit  of  a  taxpayer  whose 
property  is  destroyed  by  fire  by  reason  of  the  company's  failure  to 
supply  sufficient  water  to  the  municipality  for  that  purpose:  Uldah 
V.  Ukiah  Water  etc.  Go^  142  Gal.  173,  100  Am.  St.  Bep.  107;  Bush 
V.  Artesian  etc.  Water  Co.,  4  Idaho,  618,  95  Am.  St.  Bep.  161;  Blunk 
Y.  Dennison  Go.,  71  Ohio  St.  250.  Other  authorities,  although  they 
probably  are  in  the  minority,  take  a  different  view:  See  the  mono- 
graphic note  to  Baxter  y.  Camp/ 71  Am.  St.  Bep.  196,  197. 
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[166  Uasa.  7,  TO  N.  E.  1033.] 
tBOKER,  Wlian  not  Eatitt«d  to  CommlsBloiiB.— If  a.  broker  U 
34i  to  fteeure  a  tenant  of  property,  the  terme  to  be  approved 
owner,  and  the  broker  procures  an  offer  which  the  owner 
and  aabseqaently,  in  good  faith,  revokes  the  authority  of 
iker  and  terminates  his  emploTment,  the  fact  that  the  owner 
ird  changes  her  mind  and  affects  a  lease  with  the  person  first 
id  hj  the  broker  does  not  entitle  him  to  commisBiona  on  the 
Bade  after  his  employment  had  eea«ed.     (p.  MS.) 

?an\,  foi  the  defendant. 

J-  Whipple  and  W.  B.  Sears,  for  the  plaantifL 

^A3fM0ND,  J.    Thu  is  an  action  by  a  real  estate  broker 


over  a  conuniSBion  upon  a  lease.  So  far  as  material  to 
lesdoa  before  us,  the  evidence  for  the  plaintiff,  taken  in 
ght  most  favorable  to  him,  tended  to  show  the  folloving 

About  November  1,  1898,  the  defendant  employed  the 
AS  to  procure  a  tenant  for  certain  real  estate  owned  by 
He  saw  several  persom  on  the  matter,  among  whom 
one  Gould  and  one  Mann.  With  the  latter  negotiations 
eoon  begun  vbich  finally  resulted  in  an  agreement  as  to 
1  and  in    the  preparation  of    some  papers.    The    Mann 

however,  "fell  through"  on  December  20,  1898,  because 
^noa  who  was  to  become  tiie  surety  for  the  tenant  changed 
lind  and  withdrew.  Directly  after  this  the  plaintiff  re- 
i  his  negotiatioiu  with  Gould  and  vrithin  a  day  or  two 
the  defendant  that  he  thought  he  c-ould  get  a  good  tent  ' 
iouing  Gould,  whom  he  said  he  would  "see  ri^t  av 

(Ml) 
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«nd  she  said  to  him,  "All  right,  go  ahead."  On 
22d,  the  plaintiff  had  an  interview  with  Gould  and  '. 
irere  acting  together,  showed  them  certain  plans, 
irbat  the  terms  of  the  Maun  lease  vere,  and  said 
were  the  only  tenns  on  which  the  property  could 
They  said  they  would  think  it  over.  The  plaintiff  re] 
interview  to  Giltnao,  the  general  agent  of  the  defec 
■said  be  would  see  vhat  could  be  done.  In  two  or 
Gilman  said  he  could  not  get  the  defendant  to  decide 
thing  at  that  time.  On  the  Ist  or  2d  of  Januar 
fcndant  and  the  plaintiff,  according  to  his  testimon 
interview  in  which  the  plaintiff  told  the  defendant 
-talks  with  Gould  and  tiiat  the  latter  was  satisfied 
terms  of  the  Mann  lease.  The  defendant  said  in 
-that  she  had  decided  not  to  lease  hut  to  sell.  "She 
-talk  lease  at  alL"  The  defendant  did  not  see  the 
again.  He  wrote  to  her  two  or  three  times  betweei 
2J  and  February  8th,  the  substance  of  the  letters  1 
he  could  not  sell  the  property  fo'  the  price  named  b; 
that  she  had  better  lease  it,  mentioning  Gould  a 
She  replied  on  February  8th  that  t^e  property  was 
only."  Meanwhile  the  plaintiff  eaw  Gould  and  Po 
*  little  while"  and  talked  with  them  about  the  defen 
letter  dated  March  3d,  the  defendant  informed  th< 
that  she  had  withdrawn  the  property  from  the  markf 
^had  decided  to  lease  it,  and  had  placed  it  in  the  hai 
Fitzpatrick  as  her  sole  agent,  who  alone  had  aui 
negotiate  for  her.  Up  to  the  time  the  plaintiff  rec 
letter  of  March  3d,  he  never  had  heard  that  any  oU 
-was  having  anything  to  do  with  the  busiuefls  of  I 
3>roperty,  and  during  this  whole  time  he  was  ready 
ing  to  act  as  a  broker  in  carrying  on  negotiationB  fo: 
to  Gould  and  Polio,  Neither  Gould  nor  Polio, 
gether  or  separately,  ever  agreed  with  the  plaintiff  t 
lease,  nor  did  either  of  them  authoriae  the  plaintiff 
to  the  defendant  an  offer.  The  n^otiations  never  rei 
point  On  December  88th  or  29th,  the  plaintiff,  at 
of  the  defendant  acting  through  Gilman,  took  dowi 
the  estate. 

December  20,  1898,  the  day  the  negotiatioi 
lease  ended,  the 'defendant  met  Fitzpatrick,  a  : 
.  mentioned  above,  who  also  had  been  tall 
for  several  months  at>out  luring  tiw  property 
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Fitzpatrick  spoke  of  Gould  aitd  Polio  ofl  persoiu 
Id  be  good  tenants  and  asked  tlie  defendant  to  giro 
!ase,  but  she  declined  to  consider  the  qneetioa  of  leas- 
roperty,  and  she  continned  in  this  frame  of  mind  until 
d,  when,  after  discussioQ  with  Fitzpatrick  aa  to 
to  Bell  or  leaie  she  finally  again  changed  her  mind 
d  the  property  in  his  hands  aa  her  sole  agent  to  lease, 
her  first  employment  of  Fitzpatrick.  On  March  I2Q1 
Soold  for  the  firet  time,  and  on  Uarch  16th  the  lease 
e  to  him  and  Folio.  It  was  not  contended  by  the 
Ibat  the  defendant,  in  deciding  not  to  lease,  acted  in 
It  is  to  be  noted  also  that  the  testimony  was  c(»i- 
i  to  whether  the  plaintiff  had  the  interview  with  the 
t  between  December  20th  and  January  Sd,  as  to 
testified.  The  defendant  testified  that  no  snch  inter- 
:  plac^  and  that  after  the  concinsion  of  the  negotia- 
»  the  Mann  lease  on  December  20th  she  did  not  see 
my  communication  with  the  plaintiff  until  the  inter- 
lannary.  The  jury  mght  have  believed  the  plaintiff, 
and  we  have  assumed  that  they  did. 
I  case  was  tried  npon  the  third  and  fourth  counts  of 
ration.  At  the  close  of  the  evidence  the  justice  or- 
rerdict  for  the  defendant  on  the  third  count.  As  to 
h  count  the  justice  ruled  that  the  jury  vould  not  be 
i  in  finding  for  the  plaintiff  npon  the  ground  "that 
tiff  was  the  predominating,  efficient  cause  of  the  lease 
the  defendant  to  Qould  and  Folio,  and  that  his  services 
about  the  making  of  that  lease."  The  justice  further 
it  the  terms  of  the  Maim  lease,  so  called,  "were  not 
ally  the  same  as  the  terms  of  the  lease  ....  to  Gould 
o,  and  that  the  action  could  not  be  maintained  upon 
h  count,  in  so  far  as  a  finding  for  the  plaintiff  involved 
I  that  said  leases  were  substantially  alike  in  their 
The  JQstice,  however,  declined  to  rule  ae  requested  by 
adant  that  the  action  could  not  be  maintained  upon 
it,  and  then  submitted  the  case  to  the  jury,  npon  in- 
s  to  which  no  exceptions  were  taken, 
[uestion  is  whether  the  justice  erred  in  refusing  to 
rerdict  for  the  defendant  upon  the  fourth  count.  The 
:  upon  which  the  case  was  submitted  to  the  jury  was 
'  the  justice  in  the  following  language:  "If  the  owner 
rty  employs  a  broker  to  find  a  customer  for  him,  and 
er  introduces  to  the  principal  a  person  who  he  says  is 

JB.  St.  Sop.,  VoL  104~SB 
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wining  to  n^^otiate,  and  if  the  principal  and  the  cnstoiner 
enter  into  n^otiations,  and  while  these  negotationB  are  gosng 
on  they  are  gnspended^  or  for  the  timey  at  any  rate,  ended  by 
the  principal  and  not  by  the  cnstomer  and  afterward  the  prin* 
cipal  should  dose  the  trade  with  that  cnstomer,  the  brolKr  i» 
entitled  to  his  commiflBion.  I  say  *it  afterward  the  principal 
should  close  the  trade  with  that  customer/  and  I  say  'if  the  ne* 
gotiations  are  ended  or  suspended  by  the  principal  and  not  by 
the  customer/  It  is  not  enough  that  the  broker  gives  the  names 
of  John  Smith  or  Henry  Jones,  and  afterward  the  principal 
should,  through  the  n^otiations  of  another  broker,  cloee  a 
trade  with  John  Smith  or  Henry  Jones;  the  broker  cannot  en- 
title himself  to  a  commission  by  simply  having  given  the  name 
of  John  Smith  or  Henry  Jones;  if  he  does  not  do  anything 
more  than  that  he  is  not  entitled  to  a  commission;  even  if 
he  names  them  as  customers,  if  he  reports  that  to  his  principal 
it  is  enough ;  the  ^^  matter  has  got  to  go  further.  It  must  re- 
sult in  negotiations  between  the  customers  and  the  principal, 
after  the  customer  has  been  introduced  by  the  broker.  If 
negotiations  begin,  and,  before  they  have  resulted  in  a  refusal 
by  the  principal  of  the  customer's  terms,  they  are  suspended 
merely,  and  are  subsequently  resumed — ^I  am  putting  a  case 
where  the  negotiations  are  begun  and  are  suspended  by  the 
principal  without  having  come  to  a  definite  conclusion,  because 
they  cannot  trade  at  that  time,  and  afterward  the  principal 
trades  with  that  customer — a  commission  is  due  the  broko: 
If,  however,  the  negotiations  are  ended  by  the  customer  mak- 
ing an  offer  which  is  refused,  then  that  ends  that  introduction 
ao  far  as  the  question  of  a  broker's  commission  is  concerned. 
For  instance,  in  this  case,  you  will  remember  that  in  November, 
Mr.  Cadigan  brought  an  offer.  It  was  stated  by  Mr.  Gouli 
that  he  would  not  give  any  more  than  a  sum  then  named,  and 
that  this  statement  was  not  a  definite  offer,  but  Mr.  Cadigan 
brought  it  as  an  offer  to  the  defendant;  I  think  it  was  twenty- 
five  thousand  dollars  a  year  and  the  owner  to  make  aU  the  re- 
pairs. Miss  Crabtree  refused  definitely  to  take  that  offer. 
J^t  ended  that  as  a  transaction  in  which  Gould  and  PoUo  were 
Cadigan's  customers.  If  the  transaction  stopped  there  and 
^  l^fi,^^'®  happened,  and  then,  later.  Miss  Crabtree  made  a 
5,  that  would  not  entitle  the  plaintiff  to  a  commission." 

^^^1  ^^^  ^***^*  *^^  illustrated  this  principle,  the  justice 
^^^  to  state  that  "the  question  of  efficient  cause  hw 
ig  to  do  with''  the  case;  and,  after  having  called  the  at- 
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i  file  i^i?  to  the  conflict  of  evidwice,  to  vhich  refer- 
bereinbefoFe  been  made,  as  to  whether,  after  the 
ise  fell  through,  there  was  anj  interriew  between  the 
t  and  the  plaintiEE  in  which  ehe  told  him  to  go  ahead 
attempts  to  procure  a  tenant,  finall;  left  the  case  to 
in  this  concrete  form:  "If,  after  the  Mann  lease  fell 
negotiations  were  in  fact  begun,  with  the  defendant's 
e  and  approval,  by  Mr.  Cardigan,  and  if  the  negotia- 
it  so  far  that  they  could  be  really  said  to  be  negotia- 
d  if  after  the  naming  of  a  customer  they  were  sns- 
y  the  defendant  and  she  afterward  made  a  trade  with 
s  customer  witti  whom  the  plaintiff  had  talked,  then 
find  for  the  plaintiff.  If  you  find  that  negotiationB 
and  the  defendant  ^^  did  not  know  of  tiiem,  or  if  you 
the  negotiations  did  not  go  on  at  all,  you  will  find  for 
dant;  but  if  you  find  that  they  did  go  on  with  Uie  de- 
knowledge   and   approval,   yoa   will   find   for  the 

ridence  clearly  shows  that,  even  if  after  the  Maun 
through  the  defendant  still  employed  tlie  plaintiff  us 
to  effect  a  lease,  the  yuihority  was  revoked  on  Jan- 
Both  parties  testify  to  this,  and  tlie  plfiintiff  dous 
nd  that  thereafterward  he  was  ever  given  authority  to 
e  matter.  The  authority  was  revoked  because  the  de- 
really  and  in  good  faith  had  abandoned  her  intention 
and  ahe  notified  the  plaintiff  of  Uiat  fact.  While  the 
was  acting  under  her  authority  he  had  not  eSected  a 
[ore  than  two  months  elapsed  aft^r  the  revocation  of 
tiff's  authority  bfore  one  was  effected.  It  is  also  to  be 
it  there  was  no  proof  of  any  usage  or  cuRtom, 
ry  therefore  were  allowed  to  find  for  the  plaintiff  un- 
nnditiouB  stated  in  the  last  paragraph  of  tlie  charge, 
lie  termination  of  the  employment  of  the  plaintiff  and 
egotiations  was  caused  by  the  defcm^ant's  bona  fide 
1  her  intention,  and  a]:^o  irrespective  of  the  (juestiou 
de  waa  the  efficioit  cause  of  the  lease,  and  in  the  ab- 
any  usage  or  custom, 

nk  that  the  proposition  as  thus  laid  down  is  too  broad. 
tion  between  the  defemknt  and  the  plaintiff  was  pri- 
lat  of  principal  and  agent,  and,  as  has  been  Jecided  in 
case  as  reported  in  Cadigan  v.  Crabtree,  179  Mass. 
im.  St  Eep.  397,  61  N.  E.  37,  55  L.  E.  A.  77,  the  de 
had  the  ri^t  to  discharge  the  plaintiff  at  any  tii* 


^i 
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When  the  defendant  applied  to  the  plaintiff  to  secure  lufl  Ba« 
vices  she  did  not  bind  herself  to  give  him  even  a  reasonaUe 
time  within  which  to  procure  a  tenant:  Gadigan  y.  Crabtree, 
179  Mass.  474,  88  Am.  St  Bep.  397,  61  N.  E.  37,  55  L.  B.  A. 
77;  much  less  did  she  bind  herself  that  she  woxdd  not  change 
her  mind  as  to  the  nse  or  disposition  of  her  property.     In  de- 
ciding not  to  lease  and  in  discharging  him  for  that  reason,  she 
violated  no  right  of  the  plaintiff.    Under  the  general  laws  of 
agency,  his  rights  were  fixed  at  the  time  of  his  discharge,  pro- 
vided she  acted  in  good  faith.    At  that  time  the  plaintiff's  ef- 
forts had  been  unavailing  and  he  had  not  earned  his  conunis- 
sion.    He  did  not  earn  it  by  anything  he  did  afterward.     It  is 
not  even  shown  that  under  the  ^'  doctrine  of  efficient  cause,  is 
this  term  is  understood  when  used  in  this  connection,  he  earned 
a  commission.    His  right  to  work  for  a  commission,  as  well  as 
his  right  to  impose  any  obligation  upon  the  defendant  by  reason 
of  holding  himself  ready  to  proceed  as  her  agent,  ended  upon 
his  discharge,  she  acting  in  good  faith.    Such  a  view  is  sufr- 
tained  by  the  general  law  of  agency,  and,  in  the  absence  of 
proof  of  any  custom  or  usage  to  the  contrary,  must  be  applic- 
able to  this  form  of  agency.    And  on  principle  this  must  be  so 
no  matter  what  may  be  the  stage  of  the  negotiations  from  the 
simple  introduction  of  the  customer  to  the  nearly  completed 
ending,  provided  always  that  the  broker  has  not  succeeded  in 
securing  the  customer  ready  and  willing  to  accede  to  the  terms 
of  the  principal.     As  applicable  to  this  case  we  adopt  the  fol- 
lowing statement  of  the  principle  as  found  in  Sibbald  v.  Bethle- 
hem Iron  Co.,  83  N".  Y.  378,  38  Am.  Bep.  441:  'It,  in  the 
midst  of  negotiations  instituted  by  the  broker,  and  which  were 
plainly  and  evidently  approaching  success  the  seller  should  re- 
voke the  authority  of  the  broker,  with  the  vieiy  of  concluding 
the  bargain  without  his  aid,  and  avoiding  the  payment  of  com- 
missions about  to  be  earned,  it  might  well  be  said  that  the  due 
performance  of  his  obligation  by  the  broker  was  purposely  pre- 
vented by  the  principal.     But  if  the  latter  acts  in  good  faith, 
not  seeking  to  escape  the  payment  of  commissions,  but  moved 
J^rly  by  a  view  of  his  own  interest,  he  has  the  absolute  right 
before  a  bargain  is  made  while  negotiations  remain  unsuocess- 
before   commissions    are  earned,  to    revoke    the   broker's 
ity,  and  the  latter  cannot  thereafter  claim  compensatioa 
'le  made  by  the  principal,  even  though  it  be  to  a  customer 
horn    the   broker   unsuccessfully   negotiated   and   even 


ji 
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io  Bome  extent,  the  seller  might  justly  be  said  to  have 
imself  of  the  frnits  of  the  broker's  labor," 
)Be  is  to  be  distinguiehed  from  those  cases  in  which  the 
of  agency  has  not  been  terminated,  as  veil  as  from 
ere  it  has  been  terminated  in  l}ad  faith.  The  case  is 
e  diHtinguished  from  those  in  which  there  is  proof  of 

or  usage,  as  in  Loud  t.  Hall,  106  Mass.  404.  On 
,  then,  the  proposition  upon  which  the  case  was  sub- 
18  above  stated,   is  too  broad.    The    authorities    also 

be  against  it  See  as  bearing  upon  the  question, 
V.  "  Eldridge,  184  Mass.  594,  69  W.  E.  337;  Bailey  v. 
03  Ala.  fi41,  IS  South.  900;  Pairchild  v.  Cunningham, 
.  521,  88  N.  W.  16;  Wylie  y.  Marine  Nat  Bank,  61  N. 
Sihhald  T.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am. 
- ;  Alden  v.  Earle,  24  Jones  &  S.  366,  4  N.  Y.  Supp. 
lett  v.  Corum,  G  Kan.  608;  Livezy  v.  Miller,  61  Md. 
Klman  v.  Bichardson,  100  Ky.  79,  37  S,  W.  259;  Earp 
ains,  54  Pa.  St  394,  93  Am.  Dec.  718  {cited  by  Gray, 
I  Ward  T.  Fletcher,  124  Mass.  224) ;  Upbofl  v.  Ulrich, 
pp.  399;  Abbott  v.  Hunt,  129  N.  C.  403,  40  a  E.  119. 
>,  contra,  Qottschalk  t.  Jennings,  1  La.  Ann.  6,  45  Am. 
.  which  seems  to  be  in  conflict  with  the  general  weight 
irity. 

re  of  opinion  that  ttie  jury  should  have  been  instructed, 
«ted  by  the  defendant,  that  upon  all  the  evidence  the 
luid  not  be  warranted  in  returning  &  verdict  for  the 
'  upon  the  fourth  count 
Hions  sustained. 

rincipal  Caae  it  aapported  by  Sibbald  v,  BetUeliem  Iron  Co., 
.  378,  38  Am.  Eep.  Ml.  See,  too,  Cadigan  v.  Crabtree,  179 
4,  B8  Am,  St.  Bep.  897,  and  cues  cited  in  tbe  eroM-referenee 
retft 
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MATTHEWS  r.  THOMPSON. 
[186  UkM.  li,  71  N.  B.  93.1 

TAUST,  Fow«r  to  Tennliuta.— Where  all  the  psrtU 
■re  of  full  Age  and  it  was  crested  bj  an  arrangement  ti 
trustee  and  tbe  cestui  que  trust  were  the  only  parties,  t 
may  terminate  it  at  any  time.     (pp.  653,  SS4.) 

TBUST,  Writings  Whlcli  may  Temiinate.— If  A  ec 
erty  to  B,  who  thereupon  executes  a  declaration  in  ^ 
Acknowledged  nor  recorded,  stating  that  he  holds  the 
trust  to  secure  certain  indebtedness  due  to  C  and  D  ai 
which  may  be  made  te  E,  and  that,  after  such  debts  ai 
are  paid,  the  balance^  it  aoy,  shall  be  paid  to  F  and  1 
aries  ,C,  D,  and  E  unite  in  a  request  to  the  trustee  B  t 
vey  the  property  to  F,  which  is  accordingly  done,  the  tn 
by  terminated  where  such  was  the  intention  of  the  par 
a  statute  of  the  state  declares  that  no  estate  or  interest  i 
be  assigned,  granted,  or  surrendered  unless  by  a  writinj 
the  grantee  or  his  attorney,  or  by  operation  of  law.     (p 

TRUST,  TemlnatloD  of,  Wlien  not  Frerented  by 
gages — TLe  fact  tbst  a  conveyance  of  real  property  t 
to  secure  the  payment  of  speciSed  indebtedness  and  sdTi 
to  certain  pre-existing  mortgages  to  which  the  trust  eo 
subject  does  not  make  the  consent  of  the  mortgagees  nece 
termination  of  the  truat,  and  it  may  hence  be  ended  by  a 
made  by  the  trustee  at  the  written  request  of  the  benefl 
655.) 

FKATTSULENT  CONVETANOE,  Effect  of  l^os 
Wife's  Bight  to  DoTBT.— If  a  husband  and  wife  convey 
person,  who,  in  turn  conveys  to  her,  and  the  conveyknce 
of  the  husband's  creditors  and  is,  therefore,  set  aside  as 
she  regains  her  right  to  dower,     (pp.  5S5,  556.) 

FKAUDUIiENT  OONVZTANOE.-If  ft  Volnntuy 
is  made  under  conditions  in  which  its  effect  must  be  to  hi 
or  defraud  creditors  of  the  grantor,  the  inference  followi 
ter  of  law,  unless  there  is  something  else  to  control  it 
conveyance  is  void  as  against  them.     (p.  656.) 

VOLUNTABT  OONVEYANOBS,  What  Will  not  B 
Frandnlent  Character. —Freedom  from  moral  turpitude  a: 
cent  and  honest  intention  to  accomplish  a  good  object  i 
lieve  a  voluntary  conveyance  of  its  fraudulent  character  1 
to  its  effect  upon  tbe  legal  rights  of  creditors,     (p.  656.) 

FKAUBUI.ENT  SETTLEMENTS -Frandnlent  In 
ittnrt  ba  Piesnm«d.— If,  after  deducting  the  property  w 
subject  of  a  voluntary  settlement,  sulfieient  available 
■ot  left  for  tbe  payment  of  the  settler's  debts,  the  Jaw 
<t  was  made  with  a  fraudulent  intent,  and  it  becomes  t 
the  judge,  on  giving  the  case  to  the  jury,  to  teU  then 
•oust  presume  such  intent,     (p.  558.) 

"lETTIfMEin!,    When    mnst    b«    Declared    Toll 
"    L  husband   and  wife,  knowing  that  he  i 


ProWloleiit.- „„„ „„      _^   . „„  . 

convey  substantially  all  his  property  to  a  third  person  1 
pose  of  having  the  latter  convey  it  to  another  to  be  he 
*o   manage  the  property  with  power  to   sell   and   mortgi 
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B  net  proceeds  to  -prnjiiig  taxes  snd  ssaesemeTita  and  certain 
ing  tnortg&gee,  and  saeh  debti  and  BXpenses  of  the  husband 
jadicionB  to  the  trustee,  and,  on  the  decease  of  such  bus- 
sell  any  property  remaining  and  appropriate  the  proceeds 
3e  dvBifrnated  in  hia  will,  and  in  default  of  a  will,  to  such 
IS  wonld  inherit  his  estate,  the  conveTanee  so  made  by  aneh 
and  -nife  must  be  held  voluntary  and  fraadulent  as  against 
tors,  though  the  court  finds  that  no  parpoae  of  cheating 
st«d   and  the  parties  acted  with  an   honest  inteotioD.     (pp. 

3WSB  Is  Waived  In  Husachoaetta  by  the  widow's  accept- 
the  provieions  of  hex  husband's  will.     (p.  550.) 

t  in  eqniU  wM  commenced  by  Matthews  as  adminii- 
ith  the  will  annexed  of  the  estate  of  Joseph  Thompson 
side  as  fraudulent  as  against  bis  creditors  a  conveyance 
in  land  made  by  him  through  a  third  person  to  the  de- 
,  v.  Mabel  Thompson,  or,  in  the  alternative,  to  have  her 
L  a  tmstee  for  the  benefit  of  the  plaintiff  as  such  admin- 
Another  suit  was  begun  by  Henry,  Elizabeth  B-,  and 
I  M.  Thompson,  brother  and  sisters  of  said  decedent,  to 
t)  a  trust  in  the  same  lands  for  their  benefit  The  two 
ere  heard  together  and  by  the  trial  judge  reported  for 
ermination  of  the  full  court     The  will,  bo  far  as  ma- 

0  these  suits  was  as  follows: 

I  direct  that  all  my  just  debts  be  paid. 

I  give  and  bequeath  all  my  real  and  personal  estate 
as  hereafter  provided  to  the  Boston  Safe  Deposit  and 
Company  as  Trustees,  to  be  held  by  them  for  the  follow- 
rpoees. 

I  direct  said  trustees  to  pay  the  income  derived  from 

1  and  personal  estate  as  above,  in  the  following  manner, 
'o  my  wife,  V.  Mabel  Thompson,  during  her  life,  one- 
if  the  income  derived  from  said  estate;  to  my  daughter, 
Ef.  Thompson,  during  her  life,  one-third  of  the  income 
aid  estate. 

.  I  also  direct  that  one-third  of  the  income  derived 
aid  estate  shall  be  held  by  said  trustees  for  the  benefit 
daughter,  Maud  V.  Thompson,  to  be  paid  by  said 
s  in  the  following  manner:  a  sum  not  exceeding  such 
oont  as  may  be  deemed  expedient  by  the  said  trustees 
■  necessary  living  expenses,  togetlier  with  any  expenses 
icational  purposes  until  she  arrives  at  the  age  of  twenty- 
ben  she  is  to  receive  the  income  in  the  same  manner  as 
d  for  my  wife  and  daughter,  Mary  E.  Thompson. 
.     In  the  event  of  the  decease  of  my  wife   or  either  of 


SZZ  Axnrrxy  Stitw  Ezroirs,  Vol.  104.  [Maat 


^nr.^.z's^  '^^'sr  iLzri  ol  sftid  estate  shall  be  added  to  flie 
jczjn -Ji^  izii  rie  iscicne  ciffi^^d  to  be  paid  to  the  survivor  or 
BErr-^TTS  if  2iT  aaii  wife  mrd  Vro  danAters. 

•^'cl:.  Uj«:s.  rre  i^aeeaae  of  ev  wife  and  two  daughtera  the 
ioecisji  frna  «i.i  «^^  to  be  dirided  in  such  a  manner  as  to 
^r^  «ai:a  cf  sit  chilir*n  or  tLeir  laEue  an  eqnal  amount. 
ITz^rcL  ihe  dta:h.  cf  all  kit  cciliren  the  estate  to  be  divided  in 
icccrfaz?!*   wui   tbe  laws   of   the  commonwealth    of  Massa- 

B.  S^jzg  asd  S.  8l  Waner,  for  Oe  plaintiff  in  the  first 


C.  E.  S*:i:LtrTsck   and  F.  IL   Ifes.  for   the  plaintiffs    in  the 

seccrd 


G.  W.  Anier^on,  for  the  defendanta,   T.  Mabel  Thompeon 
ani  >Ia:ii  Y.  Tbosipean. 

*•  KXOWLTOX,  C.  J.    Edward  Thompson,  the  testator  of 
the  pldii-:-f  in  the  first  suit,  became  indebted  from  -time  to 
tiine  in  a  ccusidera: 'e  sum  to  his  nnmarried  sisters,  Elizabeth 
B.  TnoTr^s-^n  and  Frances  IL  Thompson,  who  were  old  ladies 
nnfamiLar   with    biisiness^     Of  his    own  motion    he  made  to 
them  as  security  a  mortgage  of  the  real  estate  in  qnestion,  sub- 
ject to    other  mortgages    which  together    amounted    to  about 
thirty-seven  thoiLsand   dollars,   and  afterward  he  caused  them 
to  foreclose  this  mortgage.     A  conveyance  of  the  property,  sub- 
ject to  the  prior  mortgages,  was  made  to  his  son,  who  held  it 
as  agent  of  these  sisters  of  the  testator.     Subsequently  the  tes- 
tator caused  his  son  to  convey  the  property  to  the   testator's 
nephew,  one  Eldridge,  who  executed  a  declaration  of  trust  for 
the  benefit  of  the  old  ladies  to  secure  them  for  their  previous 
mortgage    debts,    and    also   for   the  baiefit   of  their   brother, 
Henry  Thompson,  to  secure  him  for  any  advancements  that 
he  might  make  to  Edward  Thompson,    and  any  other  claima 
that  he  might  hold  against  Edward.    The  declaration  of  trust 
also  provided  that  after  the  payment  of  these  debts  the  trustee 
should  pay  the  balance,  if  any,  to  Edward  Thompson.    This 
oeciaration  was  not  acknowledged  nor  recorded.     It  was  im- 
armeS  of  Ju^*"^*^*  Thompson  was  to  have  the  entire  man- 

were  made  at  Lr?^^'^;.  ""*  ?w.  ^^"'^^^Seme^*^  *^^  ^^^^ 
»i  ma  suggestion.    At  the  end  of  about  a  yeax  and 
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at  his  Tequest,  a  paper  was  aigned  b;  the  beneficiaries 
t  to  Eldridge  as  followa : 

"September  16,  1896. 
illiam  T.  Eldridge. 

r  Sir:  We  hereby  request  aod  authorize  yon  to  conTe; 
krd  ThompEOQ  the  real  estate  in  Boston  conveyed  to  yoa 
lerick  P.   Tbompeon. 

"ELIZABETH  B.  THOMPSON. 
"FRANCES  MARY  THOMPSOK. 
"HENRY  THOMPSON." 
testator  inclosed  this  paper  to  Eldridge  and  asked  him 
mejanoe  of  the  real  estate.     Thereupon,  on  October  6, 
lldridge  conyeyed  the  land  to  Edward  Thompson  by  a 
vich  waa  duly  recorded,  and  which  contained  no  refer- 
a  tmat.     The  deed  was  in  the  form  of  an  ordinary  quit- 
purporting  to  be  for  a  consideration  of  one  dollar  paid 
rard  Thompson,  not  describing  him  as  trustee,  and  it 
ed  a  warranty  that  the  premisea  were  free  from  all  en- 
nces  made  or  suffered  by   Eldridge,   and   a   warranty 

the  lawful  claims  and  demands  of  all  persona  claiming 
ingh  or  under  him.  This  deed  was  delivered  by  Eldridge 
ard  Thompson  and  waa  duly  recorded.  After  this  con- 
i  Edward  Thompson  held  the  land  as  if  it  were  his  own, 
ged  it  several  times  for  his  own  debts,  had  repeated 
itione  for  the  sale  of  it,  and  treated  it  in  all  respects  as 
'ere  the  absolute  owner  of  it.  The  firet  qoeation  in  the 
!  whether  he  held  it  charged  with  a  trust  in  favor  of  his 
'  and  sisters,  so  that  it  still  remains  subject  to  this  trust 
hands  of  hia  widow,  to  whom  it  was  afterward  conveyed 
hfetima 
eference  to  the  transfer  from  Eldridge  to  the  intestate, 

presiding  justice  found  "as  a  fact  that  the  intention  of 
'ties  interested,  including  that  of  the  retiring  trustee,  Mr. 
ge,  wpg  not  that  Mr.  Edward  Thompson  should  hold  as 
-"    He  found   "that  the   intention  of    his  brother  and 

and  of  the  retiring  trustee  was  that  the  title  should  go 
0  him,  Edward  Thompson,  and  that  the  brother  and  sis- 
flied  upon  his  saying  what  he  would  do  in  regard  to  their 

not  because  he  was  a  trustee,  but  because  he  was  their 
r  and  they  were  willing  to  trust  him." 
ill  tiie  parties  were  of  f^  age,  and  as  the  trust  was  created 
arrangement  to  whic^  the  trustee  and  the  cestuis  que  trust 


Arazzis  ?t«T¥  Biioxa,  Tou  10 


■wsT  ±ff  icJT  Twrr^t.  ti-fT*  is  no  6vziA  that  th< 
MATt  il  i:  ixT  tLT-rf:  ^-  •'-,  T.  Hirrrnrtwi,  4  Alli 
Si-r^Tf  S.ir.  I.tJL£  «.  Eres,  U  Allen,  44.2;  S« 
:ii  Vi^  1,-1 ;  ~~.v^  T.  C:*^::,  11«  U*«.  46L 
i:rs  tf  i^  r^^^  ^  **  j.T'^  k:^^  ii.*j  ccdenook 
ar.1  ?it;.:t^:-i  ^u.:  -_l^  Iti  i-i:e7^ir'ei  it.  The  f 
*»:":ri  k^t.  li*  'ittt-et  p?=t^  <;■:«  ir=at,  rely  u] 
6u.rL-5s.  iliT^ifiT  11^-  KcriM  3  (Bct",  Laws,  c 
^'ii-Li.  -zTz-.iti  ~ii  -"-z^  tszise  or  ir^ersst  in  lai 

f^rzj^izi  IS  y-TTr  Eir^Kii  tj  loe  p«atOT  or  by  hi 
ly  :T»-;n*_:c  :f  li».~  TJ:;  ki::!  cl  inttr^nieiit 
c"::!^^;  13;^  il^  Mtire  c-?r^^  cp<»  the  naiar 
*?:  rr  :*  *.--  .—■":  :j-  =r:Lr7's:  iareL  la  :he  prewat 
—  J  -:ril  er-iTf,  i"  ':t  ii-»  Twcrd  u;Ie  «a  ac«>;u« 
•-■.l-ijir  e:/L.-a:l;  ii-:or«J3  as  well  m  ".^^C,  -m 
^ij  ^■-?  wLi  if  ^.I'.ic  :^T  tr  m  nsi:  know  led  gt 

*?j;r^-:-i  iii  xr.T?-reL  ^v-- -f  to  tbe  record,  i 
*-.;";;-i  ;:  Tr:;r  =icnrip3s.     TrJs  deed  wm  «n  i 

c:e  *;^  1  wni-r  wl-;i  w-:zll  relivTe  tie  grisTor 
*<?;-;--;■?*  ::i  -mztz  wzz'.i  live  beei  a  br^a^h  of  ti 
»,Ti.:  *-,-,-:—  i,-::i;r.:T  fr:^  the  cesniis  one  tn 
fc--7e  *«i  r.f;'Ii-i  19  c.k£=  a  c:l*  vLich  was  free  ( 
-\i  *77-*--  i:  o;^iL:i;:3  liie  tie  piesoit,  we  are  ol 
t^e  *^^-i:inie;i  cf  ih*  e«:Ti::a:le  ririta  «f  the  p'j 
*ivc=:;  s^t,  cjie  Lt  a  ieM  of  ate  »ko  held  of 
let:  u:.e  ai.d  »ho  a;;oi  crii 


._  ■  -"^  ^^-i  *"«  a;;oi  crier  iLeir  antboriir  giv( 
'~-^"  *^!^:*  <>-™r:i4::>e  mlJ:  -i^  aanita  If  «e  ' 
— l",!,  .■"*'^  *^-*  ^^~^'-*  '"li-a  we  are  of  opinliMi  t 

cw'Tt  £"-  ^'^^""^  *^*^  *-•  **-'■*  i^^Jrr;^™*  nqi^ 
'  .    7-"*  ^■''^a  as  an  a-thari:^  to  be  acted  npt 

be«-«vii^       V^  Pn:^c:p:e  is  aoaiozDUB  to  th 

SS  SSSLS.^  ^^-^^^ -'^  «-^^ ->* ' 

«»»*itate  a^!rt^jf  ^™-  ~°"«^a<m  with  ao  ab 
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frauds,  Kline'a  Appeal,  39  Pa.  St.  4G3 ;  Miller  v.  Pierce, 
C.  389, 10  S.  E.  554;  Gorrell  7.  Alspangh,  120  N.  C.  362, 

S.  E.  85.  The  action  of  tiie  parties,  taken  in  good 
lakes  it  impoesible  in  equity  for  the  cestnia  que  tmst  to 
e  trustee  for  a  violation  of  his  duty  in  making  the 
nee,  or  to  charge  the  conscience  of  the  grantee  having 
IgB  of  the  previous  trust,  with  a  duty  to  hold  subject  to 
it 

luggestion  that  the  trust  could  not  be  discharged  without 
on  of  the  prior  mortgagees  is  not  well  founded.  They 
cestuis  qae  trust  under  the  declaration,  but  the  reference 
nortgageea  and  the  payment  of  their  debts  is  only  a  xec- 
1  of  the  prior  encumbrances  subject  to  which  the  trust 
s  executed,  and  the  payment  of  which  would  be  a  neees- 
eliminary  to  the  pavmenta  to  the  sisters  and  brother. 
re  of  opinion  that  Edward  Thompson  took  the  property 
ged  from  the  trust,  and  that  the  second  bill  must  be 
ed. 

second  question  in  the  first  case  is  whether  the  convey- 
om  Edward  Thompson  to  his  wife  as  a  trustee  is  fraudn- 

fl^Rin?t  his  creditore.    There  was  no  -jflhiablc  Mn?id<!ra- 

o£  (lower  was  made  ns  a  consideration  for  ariylliici^'  that 
9  to  receive  or  that  he  was  to  give.  It  did  not  enlcr  into 
insaction  aa  a  contractual  element,  but  it  was  like  the 
ry  release  of  dower  by  a  wife  us  an  incidetit  to  a  contract 
n  *"  others,  to  which  she  was  not  a  party.  If  such  a  con- 
e  is  set  aside  aa  fraudulent,  the  release  falls  with  it,  and 
fe  regains  her  right  of  dower:  Stinson  v.  Sumner,  9  Mass. 

Am.  Dec.  49;  Robinson  v.  Bates,  3  Met.  40;  Walker  v. 
T,  lf)\  Maes.  1C9. 

■  mere  fact  that  a  conveyance  is  voluntary,  especially  if  it 
Qied  on  a  consideration  of  love  and  affection,  as  in  the  case 
fift  from  a  husband  to  his  wife,  or  from  a  piireut  to  his 

^oes  not  necessarily  render  it  fraudulent  against  croilitors. 
Kr  it  is  fraudulent  or  not  depends  upon  the  circumstances 
'  «hich  it  is  made :  Cook  v.  Holbrook,  146  Mass.  GG,  14  N. 
3;  Clark  v.  MeMahou,  170  Mass.  91,  48  N.  E.  93'J;  Blos- 
'■  Negus,  182  Mass.  515,  G5  N.  E.  8-lG.  It  is  or.linarily 
®tiou  ot  fact  whether  a  conveyance  was  miv\o  witli  intent 
ader,  delay  or  defraud  creditors.     But  in  coii.-iilering  such 

tbe  principle  is  applied  that  one  is  preeun\cd  to  intend  tb" 
;«1  consequences  of  liw  act.     It  the  known  conditioua  f 
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jnch  that  the  e5ec-t  of  tte  *ct  will  be  to  hioder,  delay  i 
creditore,  the  icferecce  follows  as  matter  of  law,  ur 
ia  something  else  to  control  it 

In  ti.e  present  ca.=e  the  eonTCjance  was  of  sabetA 
the  frantors  propertr.  Both  he  and  hia  wife,  to  whoi 
1  third  person  the  conveyance  was  made,  knew  that  1 
BolveDt.  Id  fact,  he  owed  about  seventr-fiTe  thousax 
The  convevance  was  in  tnist  to  manage  the  propert 
power  to  Eell  and  convej  or  mortgage  all  or  any  part 
to  ayip'.T  the  net  proceeds  to  the  pajment  of  taxes  a: 
mcDis  upon  the  propertj,  interest  or  principal  upon  i 
when  pay-menta  upon  them  were  required,  and  of  sH' 
debts  and  personal  expenses  of  Edward  Thompson  as 
seem  judicious  to  the  truitee  to  pay  out  of  the  proceeda. 
decease  of  Kdward  Thompson  the  trustee  was  to  sell  as 
the  property  then  remaining  unsold,  and  to  distribut 
proceeds  among  the  persons  and  in  the  manner  and  pr 
desi<mated  in  the  la?t  will  of  Edward  Thompson,  and  i 
of  snch  will,  among  the  persona  who  would  have  inht 
premises  if  Edward  had  djed  seised  of  the  same,  intestt 
effect  of  the  conTeyanee  was  to  put  a  large  estate  of  an 
person  bevond  the  reach  of  his  creditors.  Whether  th 
ever  receive  anything  from  it  was  made  dependent 
action  of  the  grantee  under  the  *^  trust  and  the  actit 
grantor  under  the  power  of  appointment  Unless  he 
the  power  of  appointment  in  favor  of  creditor*,  tiie 
would  all  go,  upon  his  death,  to  his  heirs  at  law. 

We  have  been  referred  to  no  case  in  which  it  is  1 
such  a  conveyance  is  valid  against  creditors.  It  is.  gei 
not  universally,  held  that  freedom  from  moral  torpitad 
innocent  and  honest  intention  to  accomplish  a  good 
the  disposition  of  the  property  is  not  oiough  to  relievf 
action  of  this  kind  from  its  fraudulent  character,  in  rel 
its  effect  upon  the  legal  rights  of  creditors:  Freeman 
L.  R.  5  Ch.  538 ;  Smith  v.  Clierrill,  L.  R.  4  Eq.  390,  39S 
V.  French,  6  De  Gei,  M.  &  G.  95;  Taylor  T.  Coenen, 
636.  In  the  case  first  cited,  Giffard,  L.  J.  says:  "^nt  i 
eonj^^«  is  ■.    .  i!,»  ititf.nt  may  he  infei 

^d^^mfi  n-a}*.  ]  :  .„.:.,:  ,,,  jf  afuT  deducting  the 
"  t-ul.j.et  at    tlie    voluntary    settlement, 

the  pa\Tnent  of  tlie 
and  it  would  be  the  i 
jury,  to  tell  tlie  jury 
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esume  that  that  wa£  tlie  intent.  Again,  if  at  the  date 
tttlement  ^e  person  making  the  settlement  was  not  in  a 

actually  to  pay  his  creditors,  the  law  would  infer  that 
ded,  by  making  the  Tolnntary  settlement,  to  defeat  and 
em."  In  Smith  t.  Chenill,  L.  E.  4  Eq.  390,  396,  vice- 
>r  Halins  said :  "It  a  person  makes  a  voluntary  settle- 
id  is,  at  the  time,  indebted  to  the  extent  of  insoltency, 
tiat  settlement  is  void  as  agaiuBt  creditors."  The  de- 
n  ttie  federal  and  state  conrta  of  this  country  are  to  the 
■ect:  Coolidge  t.  Melvin,  42  N".  H.  610,  631;  Freeman 
ham,  36  Conn.  469;  Wilson  v.  Howser,  13  Pa.  St.  109, 
ilm  T.  Stansfield,  28  Md.  210,  93  Am.  Dec.  681 ;  Stew- 
logera,  25  Iowa,  395,  95  Am.  Dec.  794.  In  Fellows  v. 
40  Mich.  689,  690,  Chief  Justice  Campbell  said:  "Upon 
)le  case,  while  we  do  not  think  any  fraud  was  intended, 
thinlt  the  conveyance  is  sliown  to  Tiave  Vcn  without  any 
msideratioa  and  voluntary."  In  Crawford  v,  Kirksey, 
.  282,  27  Am.  Ecp.  704,  this  language  is  found  in  the 
.*.    "Such    disposition     is   constructively   fraui^nlent,    as 

the  existing  debts  of  the  grantor,  no  matter  how  inno- 

meritoriouB  the  motive  "*  with  which  it  is  made."  In 
erican  and  English  Encyclopedia  of  Law,  second  edition, 
Lft  proposition  is  stated  in  this  way:  "If  at  the  time  of 
inntary  conveyance  the  donor  is  insolvent,  the  deed  is 
lent,  and  evidence  that  no  fraud  was    intended    cannot 

its  character."     In  the  note,  deeifion?  from  the  English 
deral  conrts  and  from  the  courts  of  t!iirtj--five  American 
are  cited  as  supporting  the  proposition, 
his  commonwealth,  while  in  dealing  with  the  question  of 
ilent  intent  as  a  question  of  fact  more  liberality  has  been 

to  grantors  than  in  many  jurisdictions,  we  find  nothing 
w  that  a  conveyance  of  this  kind  may  be  held  valid  as 
t  creditors.  In  Kimball  v.  Thompson,  4  Cush.  441,  4-!6, 
n.  Dec.  799,  Mr.  Justice  Wilde  shows  that  a  conveyance 
with  intent  to  delay,  hinder  or  defraud  any  creditor  or 
^ra  is  utterly  void,  notwithstanding  that  no  moral  turpi- 
ia  indicated.     In  Harden  v.  Babcock,  2    Met.    99,    104, 

Justice  Shaw,  in  speaking  of  the  intent,  says:  "If  the 
)r  was  in  debt  at  the  time,  as  such  conveyance  must  nec- 
ly  tend  to  defeat  the  rights  of  creditors,  and  as  all  persons 
resumed  to  contemplate  and  intend  the  natural  and  prob- 
lonseqnences  of  their  own  acts,  the  conclusion  is  irresist- 
that  such  conveyance  was    intended  to    defeat   creditors, 
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uid  is  therefore  frandolent."  In  Norton  t.  Nortoi 
£24,  528,  this  is  the  language  of  the  opinion :  "The 
of  proper^  by  way  of  gift,  by  one  deeply  in  debt,  if 
becomes  incapacitated  to  pay  his  debts,  is  l^sllj  frs 
to  his  creditoie;  and,  if  in  the  present  case,  snch 
found  to  have  been  the  fact,  as  to  the  drcnmstancis 
this  conveyance,  it  may  be  deemed  in  law  fraudulei 
no  each  fraudulent  intention  existed  in  the  mind  of  tl 
he  not  properly  considering  the  amount  of  hia  int 
or  the  extent  of  his  assets."  In  Winchester  ?.  Charter 
606,  609,  Chief  Justice  Bigelow  refera  to  a  foundati 
inference,  as  distinguiBlied  from  proof  of  an  express 
defraud.  These  are  his  words:  "WhencTer,  therefoj 
tual  fraud  or  express  intent  to  hinder  and  delay  ci 
proved,  it  is  necessary  to  show  that  a  grantor  at  tii 
making  a  voluntary  conveyance  was  indebted  beyond 
able  means  of  pavment  remaining  after  the  conveyano 
to  lay  the  foundation  for  the  inferoice  that  it  was  nu 
■*  fraudulent  design."  Chief  Justice  Morton,  in  Cot 
brook,  146  Mass.  66,  14  N.  E.  943,  uses  this  langt 
made  when  a  person  is  deeply  indebted,  it  famishes  pi 
evidence  of  fraud ;  but  this  may  be  rebutted  or  contn 
the  question  of  fraud  ia  not  one  of  law,  but  of  fact  for  i 
If  the  facta  proved  are  prima  facie  evidence  of  fraud, 
should  be  instnieted  to  return  a  verdict  aocordingl 
there  are  other  facta  which  control  the  inference.  1 
case  in  this  court  is  Gray  v.  Chase,  184  Mass.  444, 
767,  in  which  it  is  said  by  Mr.  Justice  Lathrop  that: ' 
therefore  falls  within  the  ordinary  rule,  that  one  wbo 
in  debt,  and  especially  when  he  is  insolvent,  and  who 
voluntary  conveyance  which  takes  property  away  from 
tors,  is  presumed  to  intend  the  natural  eonseqnencefl  o 
which  18  to  hinder  and  delay  his  creditors":  See,  alw 
T  Bnggs  7  Pick.  633,  637, 19  Am.  Dec.  292:  Jaqnith 
chusetts  Baptist  Convention,  172  Mass.  439,  68  N/E.  5 

dc,.,,..'  ''"'   i'llpnt  exi 

upon  -  ■fi'iJ  (lots  IV 

T%  .,„j  npann,,  """"'''  ^"'■[''"" 


"I  upon  tin   i; 
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creditors  of  iheir  legal  rights.  Nor  is  it  important  that  fhi» 
should  be  the  primary^  actiye,  controlling  purpose.  It  is  enough 
if  it  IB  one  of  the  purposes  which  was  entertained^  either  directiy 
or  as  incidental  to  a  more  active  purpose.  The  prestunptioni 
that  one  intends  the  natural  consequences  of  his  acts^  tmder 
known  conditions,  is  usually  the  controlling  principle^  in  its  ap- 
plication by  courts  and  juries  to  sach  cases. 

The  presiding  justice  found  that  the  parties  acted  with  ani 
honest  intention,  and  that  neither  Mr.  Thompson  nor  Mrs. 
Thompson  had  any  purpose  of  cheating  their  creditors.  This- 
must  be  held  to  mean  that  they  thought  their  act  was  morally 
right,  and  that  they  had  no  desire  or  active  purpose  ultimately 
to  leave  the  creditors  unpaid.  But  they  knew  of  the  grantor^s 
insolvency,  of  which  the  attorney  who  made  the  papers  was* 
ignorant,  and  they  knew  that  his  indebtedness  was  very  large,. 
*^  and  that  this  was  substantially  all  of  his  property.  They 
knew  "Qiat  this  conveyance,  if  given  effect,  would  put  it  out  of 
the  power  of  any  creditor  to  appropriate  any  of  this  property 
to  the  payment  of  his  debt.  The  further  finding  that  they  had 
no  ^intention  or  purpose  of  hindering,  delaying,  or  defrauding 
any  creditor  of  Mr.  Thompson,  but  the  purpose  was  to  preserve 
the  property  from  the  threatened  foreclosure  for  those  interested 
therein,^'  taken  in  connection  with  the  other  findings  of  fact, 
must  be  held  to  relate  to  the  active,  controlling  motive  under 
whidi  they  acted,  and  not  to  an  intent  and  purpose  which  must 
be  found  inddentaUy  to  exist,  from  the  facts,  and  from  the  inr 
evitable  consequences  of  their  act,  of  which  they  had  full  knowl* 
edge.  These  facts  were  entirely  imcontroUed  by  any  other 
findings.  They  are  evidence  which,  in  law,  points  to  a  neces^ 
sary  conclusion  as  a  legal  inference,  unless  they  are  met  by  con* 
trolling  facts.  We  are  of  opinion  that  they  show  a  purpose  and 
intention  which  were  legally  fraudulent,  although  tiiey  are  not 
accompanied  by  moral  turpitude,  nor  the  desire  or  intention  that 
the  ultimate  result  should  be  harmful  to  the  creditors.  The 
deed  must  be  set  aside  as  fraudulent. 

We  already  have  seen  that  this  would  leave  the  widow  with 
her  right  of  dower  unaffected  by  the  release  which  she  executed 
in  connection  with  her  husband^s  deed.  But  the  will  of  her  bus* 
band  cuts  off  her  right  of  dower,  and  having  accepted  its  provi- 
sions she  cannot  now  have  her  dower  set  out  to  her.  She  might 
have  waived  its  provisions,  and  if  she  had  done  so,  she  would 
have  been  entitled  to  dower:  Pub«  Stats.,  c.  127,  sees.  18,  20;. 
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Barnard  t.  Fall  Biver  SaT.  Bank,  135  Masa.  326 ;  Dexter  ▼.  Cod- 
man,  148  Masa.  421,  19  N.  E.  517. 

In  the  second  gnit  the  entry  will  be,  bill  dismissed;  in  the 
&8t  suit  there  will  be  a  decree  for  the  plaintiff. 

So  ordered. 


The  TernUnatUm  of  Tnuts  and  of  the  tniBtee's  title  is  the  aobjeet 
«f  a  reeont  monographie  note  to  Eakle  t.  IngTsm,  100  Am.  St.  Bep. 
10M07. 

A  Conveyance  map  be  Fraudulent  as  against  erediton,  either  wbea 
it  Is  entered  into  with  aetual  fraudulent  intent,  or  when,  from  the 
■atnre  of  the  transaction^  the  eonYeyanoe  mast  be  held  frandnleat 
as  a  conelusiYe  presnmption  of  law,  without  regard  to  the  intent 
•or  motive  of  the  debtor:  Nelson  t.  Leiter,  190  fil.  414,  83  Am.  SL 
Bep.  142;  Kingman  t.  Howry,  182  DL  256,  74  Am.  St.  Bep.  169. 
If  the  transfer  mnst  necessarily  or  probably  hinder,  delay,  or  de- 
fraud the  grantor's  ereditors,  it  is  void  as  against  them,  however 
innocent  his  intention  or  worthy  his  motive  in  making  H:  See  the 
monographic  note  to  Hagerman  v.  Bnehanan,  14  Am.  St.  Bepu  747. 
Consult,  also,  Snayberger  ▼.  Fahl,  195  Pa.  St.  336,  78  Am.  St.  B^ 
ai8. 

A  Wife's  Dower  is  not  barred  by  her  release  exeented  by  joining 
with  her  husband  in  a  deed  which  is  afterward  set  aside  as  in  fraud 
of  his  creditors:  Bohannon  v.  Combs,  97  Mo.  446,  10  Am.  St.  B^ 
328;  Frederick  ▼•  £mig^  186  lU.  319,  78  Am.  St.  Bep.  283. 


HILDBETH  ▼.  THIBODEAU. 

[186  Mass.  83,  71  N.  E.  111.] 

JUBISDICnON  in  Personam  cannot  be  Aeqnixed  by  the  ser- 
Tiee  of  process  at  the  residence  of  the  defendants  beyond  the  stats. 
(p.  561.) 

JUXI8DI0TI0K.— The  Sitos  of  Letters  Patant  foUows  tks 
person  of  their  owner  and  ordinarily  is  at  his  place  of  reaidence. 
No  conrt  is  authorized  to  assume  jurisdiction  over  them  in  a  state 
in  which  he  does  not  reside  and  where  no  jurisdiction  is  aeqnired 
over  him  except  by  service  of  process  on  him  beyond  the  state,  (ppb 
4>61,  562.) 

APPEUbATE  PBAOnOE.— In  a  report  of  a  suit  in  equity  by 
a  judge  of  the  superior  court  to  the  supreme  judicial  eourt,  under 
the  statute  of  Massachusetts,  it  is  not  proper  for  him  to  end  hii 
report  with  a  statement  of  the  terms  of  reservation,  as  is  required 
by  section  29  of  chapter  159  of  the  Bevised  Laws  of  that  state.  (Sb 
^2.)_ 

e,  A.  p.  Browne  and  J.  K.  Berry,  for  the  plainti£ 
iby,  for  the  defendants,  Thibodean. 

Hm  defendants.  Duff  and  EitzmiUer. 
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rOWLTON,  C.  J.  Thii  ia  a  bill  in  eqai^  brought  to 
le  possessioo  aod  legal  control  of  letters  patent  of  the 
States,  ieaued  upon  an  invention  of  the  defendant, 
Phibodeau,  to  his  wife,   the   defendant,   Catherine   U. 

in,  and  by  her  assigned  before  the  commencement  of 
to  the  defendants  Duff  and  Kitzmiller.  From  »in  in- 
17  decree  dismissing  the  bill  as  to  the  defendants  Duff 
miller,  for  vant  of  proper  service  on  them,  and  from  a 
ree  dismissing  the  bill  generally  the  plaintiff  appealed. 
'  not  find  it  necessary  to  determine  whether,  upon  the 
i  and  the  report,  the  plaintiff  would  be  entitled  to  relief 
d  jurisdiction  of  all  the  parties,  for  we  are  of  opinion 
have  no  juriBdiction  to  decide  important  questions  in- 
1  the  plaintiff's  claim.  The  defendants  Duff  and  £itz- 
*lio  aii])..ar  on  record  as  the  owners  of  the  patent,  are 
•  of  tiie  ^tate  of  PennsylTania.  The  only  service  upon 
s  by  the  delivery  of  a  copy  of  the  hill  and  order  of  notice 
ch  of  fliem  at  Pittabnrg,  Pennsylvania.  . '  ■  :■  ''  ■  .  n> 
"hey  appeared  specially  and  objected  to  '.'::■-'  J!;;.--'  ■  L'ti. 
lia  that,  as  against  them,  the  court  actjuiieJ  no  juris- 
to  proceed  in  personam:  Merrill  v.  Beckwith,  1G3  JIass. 
N.  E.  855;  EHot  v.  McCormick,  144  Mass.  10,  lU  N.  E. 
mnoyer  v.  Nefl,  95  U.  S.  714,  24  L.  ed.  3Co;  FitTniiin 
■son,' 119  U.  S.  18S,  7  Sup.  Ct.  Rep.  165,  30  L.  cd.  :i72. 
ipeara  by  the  report  that  the  plaintiff  did  not  desire  to 
e  bill  retained  for  an  aBsesement  of  daniiiiZfs  iijjLiinst 
^ndanta,  Charles  Thibodeau  and  Catherine  M.  Thiliudcau. 
irt  was,  therefore,  left  without  jurisdiction  to  j^lve  him 
et  for  which  he  asked,  unless  it  had  jurisdiction  over  the 
y,  such  that  it  could  proceed  in  rem,  in  the  absence  of 
Sera  of  the  title  to  the  patent  But  letters  patent  of  the 
States  ore  not  visible,' tangible  property  which  has  of 
local  charaeter,  and  of  which  tiie  court,  can  take  juri:*- 
apart  from  the  apparent  ownership  of  it.  So  far  a^  such 
y  has  any  situs  it  follows  the  person  of  its  omicr,  and 
ily  belongs  at  his  place  of  residence.  Erom  its  jieeuliar 
ST,  it  is  property,  in  a  sense,  in  all  parts  of  the  United 
But  this  would  not  justify  an  assumption  of  jurisdic- 
er  it  by  a  court  of  a  state  in  which  its  ownor  is  not  a  nsi- 
ind  where  no  jurisdiction  is  acquired  over  him.  TJie 
ns  in  Wilson  t.  Maxtin-Wilson  Automatic  Fire  .Mann  Co., 
asK.  515,  24  N.  E.  784,  8  L.  E.  A.  309,  and  Agcr  v.  Mur- 

Aa.  St  Xep..  ToL   104-80 
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n-.  :':^  T   S.  i:*,  ft  L  eL  942,  do  not  go  far  enongh  to  aid 
V**  7  L  r:  f  _r  ^*:5  ran  of  his  case, 

r,"  r  "^  ;:lt.>i  .'r.:*  cti?t  this  patent  it  would  be  necessary 
r^  «^  MT  rri:  "l:?  r.:I*  rf  P::5  and  Kitzmiller  is  fraudnlent  as 
a^r?  T<c  •**'*  t'i  T'-f  cr  is  ?c' '-xt  to  equities  in  his  favor  which 
r  •?  *  r  1  r.^  :  t-  .-:zL:rrw  ile  r^ient.  Such  proof  is  a  condition 
T'^vv^■.^':  t:"  :*•?  7^-1*=^  exeniise  Ij  the  court  of  any  jurisdiction 
,'^r  V"?  Tu:  r^  Tc  a  s::::  to  determine  a  question  of  this  kind 
t*»*  .**"rnf-^  ,•:  T^.v-ri  ar^  BeL>?ssarT  parties.  Jurisdiction  over 
•* ,  -.  ^  *  .:h  ▼  1  ait^rrlr?  a  trla!  of  the  question,  must  be  ob- 
Ti  .  ,»i  X  '.-^  a  cv':ir^  .•^ui  £z-i!  v^irectlj  with  the  patent  as  prop- 
^—       vr^  i-»  ,-^  -jji::^  ihii  the  decrees  appealed  from  were 


*.■* 


?^f  .V.T..  .i.Lr  »  5v:zi:;»i.."«  of  the  ieix>rt  is  as  follows:  'T  now 
?-*>.*^  :^^  ri<%r  t*  *>•*  r:rrs!=.-e  ::id:cial  court  for  its  considera- 
z  *'  i~'*  .*  ^'-r  Ttr.z.  If.  isL  its  opinion,  I  am  right  in  my 
**  xV'"-,  :>  :r<  .*:  i  f.  v*  .^vi^^r  is  to  stand;  if,  in  its  opinion,  I 
>j  *  ^^-v»-,  >:::."  :^I:r  ^r  i;vr*?e  to  re  entered  as  said  court  mav 
<^^  ""A  v"**  ?*'  <  ^  ir^:.:.:'  tr.  A  £r^  decree  had  been  entered  and 
*''•'.  J — *:-0:»L  C'~^  cn>  jurisdiction  of  the  case  is 
,'^.  :  *  i'  vi,.  r^  tvp:n  Ss  ni-ie  nnler  the  Bevised  Laws, 
^r  '  >"  *^  .  50-"  :t:  :f  .\  :-  .-:r..Tl^":e  the  record  for  the  presenta- 
t  ,  r.  ,*!  c  -^  :<  cf  av.  Si^h  a  ornclusion  of  a  report  is  only 
r^  ,v-  v/  '\^  :  e  ?,.  »-<^i  T^TT?.  chirtfr  1-59,  section  29,  which 
;.v-'  <  i  ;  ^^,\  r>-;i.:  :f  £r:5>in^  a  ca^  by  the  formal  entry 
c:  a  :   i,  .-.v-v^  fr,-::  ^>::h  an  a7r»?iil  miT  be  taken  to  reserre 


4.',*  ^.  .V-:  ::  t.r  a  r^ui.  ^iVistrc  *:t  the  full  court. 


I\v:\\^  iVrr.*;*»L 


i^**^-if  /*  .»^-*'*':»  Vt-.-t*  t>*  K-T^iiT^w  rf  m  state  cavvot  autlior- 
i*>^  »:^  <».v  r;*  %*  rv-»i,'r  «  T*?r^'x^  ~ii.r=«tr  Wilson  v.  Sc  Lonif 
♦u*  X>.  vA.  : -^  V,v  ,'sN>.  ,vi  An.  S>.  ier^  €^14:  D«  La  Montanja 
J>  :V  tA  X.  -tjLTx^  ::£  Oau.  :,:.  53  Am.*S5.  Beo.  163;  Griffitk  y. 
X.^i.^;^^  h\-x>r>;?r  v\v  J*::  I.w^  tXH.  M  A».  St.  Bep.  573;  BBm- 
t»a  T,  iVxa  \i*x.  Lit*  Iia^  Cvv,  Uit  N,  C  1S»  !»  Ab.  St,  SepL 


904-3        0'^^  Co.  V.  Ludlow  Mfq.  Co. 


lO.   r.  LUDLOW  MANUFACTURING  COMPANY. 

[ISe  MsBS.  69,  70  N.  E.  1009.] 
EFASIAN  OWNEBS.— Priority  of  -Right  "by  Appropriation 
r«d  %T  the  MUlflte  Act  of  Uussclituetts  hj  the  riparian  pro- 
irho  first  commenceB  ths  erection  of  a  dam,  if  he  complet«a 
'eaaonable  diligence  and  puta  is  operation  a  mill,  though  »ii- 
iftrian  proprietor  commeDciDg  a  dam  latet  ancceedi  in  eom- 
Lt  first,  (p.  567.) 
EFA£IA1T  FBOPBIETOBS,  SespectlTe  Bights  Of  Uppor  and 

UndeT  the  milliite  act  of  UBssaehaBetta  the  riparian  pro- 
irat  eommeneing  the  erection  of  a  dam  acquires  priority  of 

against  proprietors  on  the  stream  above,  as  well  as  against 
low.     (p.  587.) 

ONBTIT U TiONAIi  LAW— Taking  of  Froperty,  What  Is  not 
«  Givliig  as  AgaliuA  Riparian  Owners'  Eights  by  the  Appio- 
Of  Water.— The  millsite  act  of  Masaachoaetta  under  whieh 
rian  proprietor  first  eommencing  the  erection  of  a  dam  for  a 
rosy  acquire  priarity  of  right  to  the  use  of  the  waters  of  a 

does  not  authorize  the  taking  of  property  by  the  right  of 
domain,  and  is  constitntional.  (p.  G68.) 
£AIi  FBOPEETY— Contract  with  Respect  to  the  Use  of  Ona 
loes  not  AlTect  Others.- Tiie  fact  that  persona  respectively 
ig  to  each  other  differeot  parcels  of  land  make,  in  connection 
)ir  conveyance,  an  agreement  not  to  construct  a  dam  sttord- 
9  than  a  specified  nnmber  of  feet  of  fall,  does  not  preclude  a 

of  one  of  them,  in  pnrchaaing  a  different  parcel,  from  eon- 
l  a  dam  in  connection  with  it  nninfluenced  by  this  agree- 
Cp.  569.) 

in  equi^  to  enjoin  the  Ludlow  Manufacturing  Com- 
id  the  Lndlow  Cordage  Company  from  backing  the  waters 
Cbicopee  rirer  by  meane  of  a  dam  and  thereby  flooding 
intiff'B  millsite.  The  cose  was  referred  to  &  commission, 
K>n  the  facts  found  and  agreed  upon,  ruled,  as  a  matter 
that  the  plaintiff  was  not  entitled  to  relief.  When  the 
ne  on  for  final  decree  upon  the  master's  report  and  the 
ms  and  exceptions  thereto,  the  trial  judge  reserved  and 
1  the  case  and  all  questions  of  law  therein  for  determina- 
the  supreme  judicial  court 

.  Jones  and  C.  L.  Gardner,  for  the  plaintiff. 

L  Brooke,  J.  B.  Carroll  and  W.  S.  Bobinson,  for  the  de- 


NOWLTON,  C.  J.  The  plfdntiff,  a  riparian  proprietor 
e  Cbicopee  river,  has  lately  bnilt  acrosa  the  stream  a  dam 
1  and  twenty-nine  one-hundredths  feet  high  and  thr^ 
1  and  fifty-three  feet  long,  with  a  length  upon  the  roll 
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way  of  two  hundred  and  ten  feet.  Its  expenditure  I 
development  of  power  was  two  hundred  and  8event)'-one  t 
dollars.  The  water  power  is  nsed  to  generate  dectncit 
is  conducted  about  three-quarters  of  a  mile  up  the  etreu 
plaintiff's  factory  at  Three  BiTers  in  Palmer,  and  there 
to  the  plaintiff's  motora.  This  factory  previously  had  1 
in  part  by  water  power  taken  from  the  river  farther  u[ 
part  by  steam  power. 

The  first-mentioned  defendant,  the  Ludlow  Manal 
Company,  which  will  hereinafter  be  called  tiie  defendaa 
a  riparian  proprietor  upon  the  river,  and  at  a  point  t 
below  the  plaintiff's  dam  it  has  lately  built  a  dam  who 
is  fifty-one  feet,  whose  length  is  eight  hundred  and  ei| 
and  the  length  of  whose  rollway  is  three  hundred  ft 
defendant's  expenditure  for  this  development  of  po 
eight  hundred  thousand  dollars.  This  dam  was  huilt 
the  defendant  to  generajie  electricity  to  be  conducted  a1 
miles  down  the  stream  to  furnish  additional  power  t 
the  defendant's  old  factories  and  at  a  new  one  in  Ludli 
defendant's  dam  sets  backwater  upon  the  plaintiffs  dai 
a  way  as  very  greatly  to  diminish  the  water  power  t 
this  bill  is  brought  to  enjoin  the  defendant  from  ma 
the  dam  and  setting  back  the  water. 

The  defendant  became  the  owner  in  fee,  in  1891,  < 
land  which  includes  the  site  of  this  present  dam  and  t1 
panying  structurea.  In  1894,  and  again  in  1898,  it 
an  engineer  to  take  levels  and  make  surveys,  plans  ai 
ings  along  and  upon  the  property,  for  the  purpose  of  del 
whether  or  not  it  was  practicable  to  erect  a  mill  dam 
site  of  the  dam  since  completed,  and  he  did  the  work  : 
•*  he  was  employed.  In  January,  1899,  the  defendant 
one  Ball,  a  civil  and  hydraulic  engineer  of  experience 
contract  with  him  recited  that  the  defendant  had  detei 
erect  a  mill  duni  on  Ibi?  pHc.  .  ■  "  ■■  juircd  }un\  to  pr< 
ineiiiatcly  to  make  i-uri.  ■,  i  :■  •■.■.Linijir;:;-.  -.lUDdio 
and  i?stm]ji(es  nccos-sary  for  Ilie  erection  of  l!ie  dam  v 
Ways,  canals  and  other  structures,  ajid  to  do  such  otli 
W  might  hi?  ne^-i-^snry  for  the  proper  development  of  : 
IW'T  ■■  ''  ■  '"  ■'■  Ininipil lately  thereafter  the  c 
iTppent  height  and  present  site  of 
:  .  'it's  ot'^'jr  agents  aud  employes  co 

■U'hiv  ".!.!■  ■'■■■''  'paration  for  building  the 

iutuc«.^.  ^  said  development,  and  tl 
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and  the  v-ork  of  constnictioii  of  the  dam  and  ofher 
es  continuously  and  with  due  diligence  to  the  conpIetioD 
ft^thin  a  reasonable  time.     The  ftctnsl  work  of  building 

was  begun  on  Augast  3, 1899,  with  the  commencement 
iQstructioQ  of  the  tail-race,  and  within  a  reftBonahle  time 
iking  this  bpginninar,  the  defendant  completed  the  dam 

its  appurtcnajice?,  and  all  the  transmisBion  lines  and 
Bm  for  the  Qtilization  of  the  water  power  in  connection 
lew  mill  which  it  )inct  bnilt  near  its  other  mills  at  Lnd- 
1  in  connection  with  the  other  mills  previously  con- 
,  for  the  working  of  which  this  power  was  to  be  used, 
rk  was  completed  and  the  power  was  ready  to  be  utilized 
ber  16,  1901,  and  the  mills  were  put  in  operatioQ  with 
er,  but  the  use  of  it  was  enspeoded  by  the  bringing  of 

le  fonrth  day  of  April,  1900.  the  plaintiff  determined  to 

dam  at  the  site  of  its  present  dun,  and  Qiea  began  its 
tory  work  therefor,  and  prosecuted  this  work  wiUi  due 
X  until  the  eleventh  day  of  Angast,  1900,  when  it  began 
k  of  excavating  for  the  fonodations  of  its  dam,  and  from 
ter  date  it  coDtimiousIy  prosflcuted  the  work  of  construc- 
th  due  diligence  to  the  completion  within  a  reaaotiable 
'  its  dam  and  all  appurtenances  necessary  for  the  utiliza- 

the  power.  This  work  was  completed  on  ,Tuly  1,  1901. 
1  part  of  the  work  of  building  its  dam,  the  preliminary, 
tparator)'  and  tlie  permanent  work,  was  bej;im  by  the  de- 
t  **  before  the  corresponding  part  of  the  work  of  building 
lintiR's  dam  was  begun  by  Uie  plaintiff.  The  plaintiff's 
Bs  completed  firat 

principal  question  in  the  case  is,  What  is  the  constnic- 
f  the  inilt  act  as  applied  to  these  facts?  The  Public 
>s,  chapter  190,  scctiim  2  (Rerised  Laws,  chapter  19IJ, 

2)  is  as  follows:  "N^o  sach  dam  shall  be  erected  to  the 

of  a  mill  lawfully  existing,  either  above  or  below  it,  on 
me  stream,  nor  to  the  injury  of  a  milleite  on  the  same 

on  which  a  mill  or  milldam  has  been  luwrully  erected 
ed,  unless  the  right  to  maintain  a  mill  on  such  last-meai- 

site  has  been  lost  or  defeated  by  abandon incnt  or  otlicr- 
lor  shall  a  mill  dam  be  hereafter  erected  or  raided  to  the 

of  any  Rich  millsite  which  has  been  oecujnt-d  as  such  by 
ner  thereof,  if  such  owner  within  a  reasonable  time  after 
ncing  such  occupation  completes  and  puts  in  operatit"- 
for  the  working  of  which  the  water  of  such  ttream  is  a 
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The  plaintiS  contends  that  the  defendant  has  vio 
part  of  the  statute  which  forbids  the  erection  of  a  d 
injury  of  &n  existing  millsite  on  which  a  mill  dam 
lawfully  erected ;  and  the  defendant  contends  that  tl 
of  the  plaintiff's  dam  was  a  violation  of  that  part  of 
which  forbids  the  erection  of  &  mill  dam  to  the  injurj 
site  which  has  been  occupied  by  the  owner  thereof, 
owner,  within  s  reasonable  time  after  commencing 
pation,  completes  and  puts  in  operation  a  mill,  for  tl 
of  which  the  water  of  such  stream  is  applied. 

The  statute  was  enacted  for  the  regulation  of  thi 
projierty  owners  upon  streams  adapted  to  use  for  tin 
power.  The  framers  of  it  recognized  the  fact  that 
erty,  in  many  cases,  could  not  be  used  profitably  b] 
for  a  short  distance  along  the  stream,  without  at 
property  of  other  owners  above  and  below,  and  pi 
like  use  of  the  stream  for  millsites  on  other  land,  i 
mont  by  riparian  proprietors  of  their  ri^ts  at  co 
would  often  make  it  impossible  for  any  of  them  tc 
power  effectively.  Therefore,  their  personal  interests 
tlie  interests  of  the  public,  call  for  legislation  mo 
common  law,  and  regulating  the  rights  of  owners  of  tl 
**  kind  of  property.  Our  mill  act  is  intended  to  m 
qxiircnient  in  a  way  to  promote  the  development  of  v 
from  streams  for  the  benefit  of  individual  owners  n 
for  tliat  of  the  general  public:  Lowell  v,  Boston,  111 
4G1.  15  Am.  Kep.  39.  The  framers  of  the  statute  : 
possibility  of  a  desire  of  two  riparian  proprietors  ovi 
near  topelhcr  on  the  same  stream,  each  to  establish 
hie  own  hind,  wlien  an  advantageous  use  of  the  watei 
would  make  it  impracticable  to  maintain  a  mill  in 
one  of  the  two  places.  It  was  proper  to  provide  for 
by  statute.  Accordingly,  we  have  the  provision 
quoted.  This  is,  in  substance,  that  as  between  ripar 
etors  so  situated,  priority  of  appropriation  shall  givs 
right  The  legislature  might  have  established  a  difl 
If  the  time  of  completion  of  a  mill  had  been  adoj 
time  which  should  determine  precedence  in  the  right 

I  ni.^L'  ta  soe  wh.uii  w.uld  Ci-.t  gef  the  watc 

jUflercnt  ways  the  results  of  such  a  rule  ' 

The  rule  prescribed  by  the  statute  c 

'-*—!.  Qj^jl^gto  use  for  the  dcvel 
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ver,  followed  by  a  ctHnpIetion  of  tiie  work  and  the  ae- 
of  the  water  within  a  reasonable  time.  Thia  ie  enb- 
r  the  construction  which  was  put  upon  the  Statutes  of 
ipter  74,  in  the  case  of  Bigelow  t.  Newell,  10  Pick.  348, 
that  statute  contained  no  special  proTision  touching 
ect  The  Beriaed  Statutea,  chapter  116,  section  2,  was 
int  language  from  the  former  act,  and  contained  a  pro- 
of the  erection  of  a  dain  to  the  injury  of  any  millaita 
ame  stream.  Under  this  statute  the  case  of  Baird  t. 
i  Pick.  313,  waa  decided,  in  which  it  was  held  that  the 
Statutes  had  changed  the  law,  and  tiiat  the  remedy  of 
had  begun  his  mill,  but  had  not  finished  it  until  after 
mill  interfering  with  his  had  been  completed,  was  by 
smeut  of  damage  under  the  mill  act  Thereupon  Hm 
re  passed  Ihe  Statutes  of  1841,  chapter  18,  which  ia 
1  almoBt  identical  language  in  tiiat  part  of  the  Public 
:,  chapter  190,  section  2,  on  which  tiie  present  drfend- 
es.  This  enactment  restored  the  rule  stated  in  Bige- 
Newell,  10  Pick.  348,  which  was  held  to  have  been 
I  by  the  Revised  Statutes,  chapter  116,  section  2:  Storm 
Chang  Co.,  »*  13  Allen,  10,  15.  That  this  is  the  true 
ction  of  this  statute  is  further  indicated  by  language 
.  other  cases:  Deau  v.  Colt,  99  Mass.  486,  487';  Fitch  v. 
I,  4  Met  426,  428.  See,  also,  Washburn  on  Easements, 
.,  336,  337.  For  general  discussion  of  the  law,  see  Ful- 
!?hicopee  Mfg.  Co.,  16  Gray,  43;  Fiske  v.  Framingham 
!o.,  13  Pick.  68;  Fitch  v.  Stevens,  4  Met  426;  Cary  t. 
I,  8  Met  466,  41  Am.  Dec.  632 ;  Gould  v.  Boston  Duck 
I  Gray,  442;  Smith  v.  Agawam  Canal  Co.,  2  Allen,  355, 

plaintiff  contends  that  the  language  of  the  statute,  on 
the  defendant  relies,  applies  only  to  owners  on  the  stream 

and  forbids  their  building  a  dam  to  the  injury  of  an 
proprietor  who  has  appropriated  the  power  by  beginning 
Id  a  dam  which  he  completes  within  a  reasonable  time, 
es  in  couEection  with  a  mill,  and  that  it  does  not  apply  to 
:ier  on  the  stream  above,  who  completes  a  dam,  and  seeks 
e  it  remain  with  the  outflow  from  the  tail-race  undia- 

by  backwater  from  the  dam  of  one  who,  in  like  manner, 
reviously  appropriated  the  power  at  a  point  below.     We 

opinion  that  this  would  be  too  narrow  a  construction  of 
ovision.  The  building  of  a  dam  by  an  upper  proprietor, 
ich  he  claims  the  common-law  right  of  a  riparian  owner 
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to  b«Te  the  vaier  flow  domiiie  streun  vithoat  c 
«e«ld,  if  the  daim  were  nlld,  be  a  gieat  injiiT?  tc 
«ty  erf  a  proprietor  below  who  bad  pTenoasl;  appro] 
power,  but  had  been  unable  to  complete  hia  dam  as  i 
upper  dam  was  completed.  In  each  s  case,  if  the  ' 
were  protected  as  lawfully  built  ander  tbe  mill  act,  u 
to  a  right  to  have  the  water  flow  freely  sway  from 
creation  of  power,  the  injnry  would  be  as  great  ai 
be  if  a  dam  were  built  below  which  set  bacdc  water  u 
Tiously  appropriated  millsite  above.  The  reault  wou 
which  is  soQght  by  the  plaintiff  in  the  present  case, 
requirement  that  tlie  dam  below  should  be  lowered  sc 
set  back  water  npon  the  upper  mill.  The  reason  ft 
actmait  of  tbe  statute  aeens  to  retinire  us  to  hold  it 
to  a  proper  appropriation  of  water  power  in  a  strean 
above  or  below  the  place  where  another  subsequently 
build,  with  the  hope  of  jH-eceding  the  other  in  the  c 
ot  his  work. 

"  This  is  in  accordance  with  deciuoos  in  oth^  sti 
similar  statutes :  Miller  v.  Troost,  14  Minn.  365,  369 
Natoma  Water  Co.,  6  CaL  105;  Kimball  t.  Gearhar 
i7;  Irwin  t.  Strait,  18  Ner.  436,  4  Pac  1215. 

The  plaintiff  cont^ids  that  the  statute  so  construed 
etihitional.  We  do  not  deem  it  necessary  to  consider 
the  constitutionality  of  this  statute.  It  has  often 
eidered  and  discussed  in  previous  decisitms,  aod  it  has 
been  affirmed.  It  is  ui^ed  that  the  provision  for  the 
of  damages  is  inadequate.  This  argum^it  is  foundi 
on  an  assumption  that  there  is  a  tf&ing  uf  prop^^ 
right  of  eminent  domain;  but  whatever  may  be  the  in 
with  the  use  of  neighboring  jfmpertj  by  an  approprii 
uillsite,  it  is  not  a  taking  under  Hm  right  of  onineni 
Kurdock  v.  SUckaey,  8  Cush.  113 ;  Hazea  ▼.  Essex  Co. 
476;  Lowell  v.  Bo^n.  Ill  Mass.  4£4,  464,  15  Am. 
Turner  v.  Nye,  164  Mass.  579,  88  K.  B.  1048, 14  L  I 
Head  v.  Amoskeag  Mfg.  Co.,  113  U.  3.  9,  6  Sup.  Ot 
28  L.  ed.  689.  It  is  unnecessary  to  determine,  in  this  < 
efflistitutioaal  rights  one  has,  in  reference  to  damag 
interli:rt.-:jri-'  vvi^.'-i-  A:iUAu:-y  n,utliui-n_v  viith  ]ijs  rifilit  a 
tii.i  wlUt  cil  a,  !-tru«iu  witli'out  obstruclion,  v, 
,  i»  peniiitli-.l  in  tlie  reRulatiou  of  the  ru:! 
^ainPwwnry  lo  an  adv.anhu'ooiis  use  o(  1 
,„rtaiit  now  to  .Jeci.Ju  what  priuL-iiik-s  will 
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le  applied  in  assessing  fhe  damages  of  the  present  pkihtiff,  ixk 
view  of  existing  conditions.  It  is  enough  to-  say  that  in  our 
opinion  the  proyision  for  compensation  for  damages  is  adioqnate- 
to  meet  sfoch  oonstitati<mal  requirements  aa  are  applicable  to*  m 
atatnte  of  this  kind.  Even  in  cases  arising  nnder  statutes  •whidi' 
autfaorise  an  exercise  of  the  right  of  eminent  domain,  it  ha» 
he&k  held  that  similar  provisions  are  sufficient  to  satisfy  the- 
lasLf^age  of  the  constitution :  Boston  ft  Boxhury  Mill  Co.  t.  New-^ 
man^  12  Pick.  467;  Brickett  ▼.  Haverhill  Aqueduct  Co.,  UZ 
Kaaa.  394,  8  N.  £.  119. 

The  plaintiff  ocmtends  that  the  defendant  was  precluded  f roii» 
erecting  a  dam  which  would  interfere  with  the  right  to  use  water 
power  secured  to  the  plaintiff,  as  between  it  and  one  Metcalf,  hy 
a  parol  contract  in  writing  with  Metcalf,  made  on  September  26^ 
1882^  bttt  not  recorded.    This  agreement  was  made  in  connec- 
tion with  a  proposed  conyeyance  from  Metcalf  to  the  plaintiff  of 
*^  certain  land  on  the  riyer,  and  a  proposed  contemporaneous 
oonveyanoe  from  the  plaintiff  to  Metcalf  of  other  land.    In  ifc 
each  agreed  with  the  other  not  to  construct  a  dam  for  the  de* 
velopment  of  his  or  its  power,  which  should  afford  more  than  n 
prescribed  number  of  feet  fall  that  represented  the  extent  of  the 
power  that  was  allowed  to  each,  namely  nineteen  and   sixty* 
fiTe  one-hundredths  feet  fall  to  the  plaintiff  and  twenty-one  and 
thirty-two  one-hundredths  feet  fall  to  Metcalf.     Conveyances  of 
land  were  subsequently  made  by  each  to  the  other  in  pursuance 
of  this  agreement,  and  Metcalf  afterward  conveyed  his  land  to 
fhe  Ludlow  Cordage  Company,  a  corporation  which  holds  it,  aa 
the  master  has  found,  for  the  benefit  of  the  defendant  as  the 
equitable  owner.    The  mari^r  also  found  that  the  defendant 
yrocnred  the  sale  from  Metcalf  to  the  Ludlow  Cordage  Com- 
pany for  its  benefit,  with  full  knowledge  of  this  agreement 

We  need  not  detenoine  tiie  effect  of  this  contract  in  all  par- 
ticnlarsy  for  if  we  should  assume  in  favor  of  the  plaintiff  that  it 
waa  not  merely  a  personal  contract  with  Metcalf,  but  one  which 
binds  subsequent  purchasers  of  his  land  who  take*  with  notice 
of  it^  we  are  of  opinion  that  it  is  of  no  effect  in  the  present  case. 
It  was  an  agreement  made  in  reference  to  the  use  of  the  lands 
then  owned  by  the  respective  parties,  and  of  those  which  would 
come  to  them  subsequently  through  the  proposed  conveyances. 
If  a  purchaser  of  either  lot,  with  notice  of  the  agreement^ 
would  be  bound  not  to  use  it  in  violation  of  the  agreement,  it 
does  not  follow  that  such  a  purchaser  would  be  deprived  of  his 
right  to  use  other  lands  which  he  might  chance  to  own  in  any. 
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lawful  war.  The  land  on  which  the  defendant's  dam  wis 
•erected  is  nearly  two  miles  farther  down  the  stream  than  tiie 
land  which  Metcalf  owned,  to  which  the  agreement  pertains. 
"The  dam  was  erected  nnder  the  mill  act,  hy  yirtue  of  the  de- 
fendant's right  as  a  riparian  proprietor  at  tiie  point  ^^here  the 
millsite  was  established.  The  agreement  was  either  a  mere 
-personal  contract  of  Metcalf  or  it  was  a  contract  connected  with 
Ids  land,  which,  in  eqnity,  would  follow  the  land  in  the  posses- 
don  of  a  subsequent  owner  who  took  it  with  notice.  If  it  fol- 
lows the  land,  it  has  no  effect  upon  the  rights  of  the  def aidant 
as  the  owner  of  other  land  below.  The  ruling  of  the  master 
-im  this  part  of  the  case  was  right. 
Bill  dismissed  with  costs. 


A  MUparian  Ptoprietor  who  tnt  erects  bis  dam  for  reuon&ble  mlB 
porposes,  has  a  right  to  maintain  it  aa  against  proprietors  above 
and  below:  Gary  ▼.  Daniels,  S  Met.  466,  41  Am.  Dec  532;  Van  Ber- 
gen T.  Van  Bergen,  3  Johns.  Oh.  282,  8  Am.  Dee.  511.  And  tke 
•owner  of  a  millsite  on  which  a  mUl  formerly  stood,  is  entitled  to  aa 
aetion  against  one  who,  by  erecting  a  dam  below,  renders  the  site 
useless  for  the  purpose  of  erecting  a  mill,  unless  the  owner  has  absa- 
^oned  the  site:  Hatch  ▼.  Dwight,  17  Masa.  289,  0  Am.  Dee.  145. 


BANK  OP  AMEEICA  ▼.  WILSON. 

[186  Mass.  214,  71  N.  £.  312.] 

KEGOTIABLB  IN8TBUMENT8— FIXBt  and  Second  IndoraenL 

Jlm  between  a  first  and  second  indorser,  the  first  is  ultimately  liable 
for  the  payment  of  the  note,  but  is  not  primarily  liable  for  it  as  be- 
'tween  himself  and  subsequent  indorsers  m  the  sense  that  as  betwesa 
principal  and  surety  the  principal  is  primarily  liable,     (p.  572.) 

NEGOTIABIf  INSTBUMBNTS^Tlie  Second  Indoisar  has  no 
3UglLt  to  liave  the  Holder  of  a  Note  First  Porsae  the  First  Indozser. 
A  prior  indorser  is  entitled  to  the  delay  consequent  on  demand  for 
^yment  being  made  in  the  first  instance  on  a  subsequent  indorser, 
.and  is  at  liberty  to  arrange  with  the  holder  to  aecnre  such  delay  by 
^ocuring  such  demand,     (p.  572.) 

Ooitfa^  tat  the  defendant 

ore,  for  the  plaintiff. 

Tliifl  ^'q  an  action  by  the  holder  of  two 

ainst  the  second  of  two  indorsers 

iitted  his  liability  unless  the  facts 

jnstituted  a  defense.     The  defend- 
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red  to  proTe  that  fhia  action  was  brought  against  th« 
ndorser  al<me,  at  the  request  of  the  first  indoraer,  one 
>T  by  name,  under  an  agreement  between  Grosvenor  and 
QtifF  to  guarantee  to  the  plaintiff  the  payment  of  its 
I  of  this  action,  not  to  take  advantage  of  any  defense 
ight  arise  by  reason  of  this  action  having  been  brought 
od  admitting  his  liability  on  the  notes;  that  both  in< 
are  Bolvent  and  are  inhabitants  of  the  state  of  New 
s  ia  the  plaintiS;  and  that  no  effort  has  been  made  to 
he  notea  from  Orosvenor  as  the  first  indoraer.  The  de- 
did  not  offer  to  prove  that  the  plaintiff  had  received 
any  collateral  from  Groavenor  or  from  the  maker  of 
i,  and  admitted  that  there  was  no  such  coLlateraL 
presiding  judge  directed  a  verdict  for  the  plaintiff,  and 
!  ia  here  on  an  exception  taken  to  that  ruling, 
pport  of  hie  contention  tlie  defendant  has  made  an  argu- 
ised  on  the  assumption  that  tlie  relation  between  QroBve- 
1  the  defendanl,  the  first  and  second  indorsers,  is  that  of 
al  ami  siip.-ty,  the  (K'ft'inlant,  the  second  iinlorser,  being 
ety.  There  is  no  pretense  on  the  part  of  the  defenJant 
>  otlered  to  prove  that  sucli  was  in  fact  the  relation  be- 
this  defendant  and  Orosvenor,  Indeed,  the  dcreiulant  in 
oE  Elates  that  in  lua  answer  the  fact  is  alleged  that  "the 
anfs  indorsement,  aa  between  the  defendant  and  Grosve- 
"  the  prior  indorser,  was  for  the  accommodation  of  Gros- 
That  the  plaintiff,  knowing  these  facts,  'tombined  with 
Tosvenor  to  bring  this  action  against  the  defendant  wholly 
interpst  and  for  the  benefit  of  eaid  Grosvonor,  who  is 
X  and  only  party  in  interest  in  the  prosecution  thereof,'" 
is  not  pretended  in  the  brief  that  there  was  any  offer 
ve  this  allegation. 

'  case  before  us,  therefore,  is  the  ordinary  case  of  two  in- 
a  of  a  negotiable  promissory  note,  each  of  whom  is  directly 
to  the  holder  if  the  holder  electa  to  demand  payment  from 
and  where,  if  the  holder  elect  to  demand  payment  of  the 
idorser  first,  it  becomes  his  duty  to  meet  his  obligation  and 
;ht,  on  doing  bo,  to  look  to  tlie  prior  indorser  for  repayment 
J  amount  due  on  the  note. 

between  a  first  and  second  indorser.  the  first  indon^rr  is 
alelj  liable  for  pajTnent  of  the  note,  hut  he  is  not  primarily 
for  it  as  between  hinjsclf  and  subsequent  indorsers  in  tlio 
that  as  between  a  principal  and  surety  the  principal  is 
irilj  liable.     It  is  not  the  duty  of  the  first  indorser,  r 
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between  himadf  and  a  Bubaeqoent  indoreer,  to  pa;  in  ti 


A  prka  indorser  ia  entitled  to  &e  delay  coneeqa^ii  on  6 
tot  payment  baiog  made  in  the  fiist  inetance  on  a  snbi 
indoEser.  And  be  ie  at  liberty  to  axran^  with  the  ho 
■ecure  snch  d^y  by  procnxing  ancb  a  demand.  It  is  pit 
•Bch  a  delay  was  GroBTenor'B  Bole  object  in  the  agreen 
made  with  the  plaintiff. 

It  ia  not  neceaeary  to  ccHuider  whether  the  defendant : 
in  hie  conteotion  that  such  an  agreement  as  was  made 
case  at  bar  by  Oroevenor  is  a  defense  when  made  by  c 
marily  liable.     That  qnestion  did  not  arise  in  this  case. 

The  entry  must  be  exceptions  overruled. 

Tie  tndonem^nt  of  a  note  smoimta  to  a  contract  on  the  pai 
IndoTBBT,  thkt  if,  when  Avlj  presented,  tha  note  ia  not  pait 
maker,  the  indorser  will  npon  due  notice  of  dishonor,  pay  i 
Indorsee  or  other  holder:  Dunnigan  t.  Stevens,  122  UL  3M 
St.  B«p.  498.  The  relation  of  an  indorser  and  a  holder  of  ni 
paper  is  analogons  to  that  of  principal  and  snrety:  Merean 
Bank  t.  Macfarlan^  71  Minn.  497,  70  Am.  Bt.  Bep.  352. 


FLEMING  V.  COHEN. 

[186  Mass.  323,  71  N.  E.  563.] 
-#  t.^^  PA»TT-WA1,I.  ia  aot  Onatad  liy  a  OonTaraaiea  o 

n  '  -pecified  half  of  the  wall  reets.      (p.  575 

d««y.^t^°^""**"^"  "»'  •  MMtar,  vnian  Bartowabla.- 
dSS^  buriSl   tg  S""^""   floe-  not  reqoi«  bim  to  report 

-iSd'srsrgu' d  ^tr:^^  ,f .  p^-ont^.g  th,  pri::rpai 

detM-min.  ™  *!..     °~°^^  n"".  it  »"  Open  to  the   court  on  i 


fai.  hi«  nji>«  of  1:4^'*  whether  the  fioding.  made  by  fail 

— ^"<Sb.'?  ^  ■"'*^"'-    ''•"'■> 

etween  two  n 
ates  and  the  o 
w*n  the*  «. 

m  "?  tk''-  '""' 
C^.  When   o„t 


Ing  aaima  between  tW  .T^^  **  Accoptln«.— If  thera  art 
the  one  execntes  and  th^ZZ^"'"  respecting  their  boundary  1 
Whewby  the  wafl  the*  Itl^Jt^'  accepts  a  deed  poD  to  a  apeei 
one-hslf  being  n^  tCl^a^^V'B  »"d  in  nae  »  divided  iSagi 

between   tLem  of  thc'lr    }  '"'i'"!-.   ''u^:'    ts   ii    ■■!  inuJF'tt*    esta 


-WoUa  Though   Owned  'by 

■""5  la  seiBPd   of  a   siieciflt 

rt  of  pupi.ort  or  shelter 

injury  lie  .nny  do  to 
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rAUA,  BAsooMit  of  Support  In,  Wbm  Bosnlts  from  »  Oon- 
of  «  Part. — Where  there  u-e  baildingB  on  adjoining  lota 
%  w&ll  in  common,  and  one  of  the  lyopristorB  grants  a  Bpeei- 
E  of  Bach  wall  to  the  other  the  law  impliea  a  reaeTrabioB  of 
nent  in  the  half  of  the  wall  granted  and  th«  grant  of  a  eor- 
Jig  ekBemeiit  in  the  half  retained.  Tbe  title  of  each  owner, 
aity,  beeoiaea  enbjeet  to  the  eBsement  of  the  other  to  support 
ling  by  me&na  of  the  common  Btructure,  even  though  for  this 
leas  than  one-halt  was  used.     (p.  576.) 

ABTT-WAUJS,  PrescrlptlTa  Right  to.— After  the  preecrip- 
'iod  has  ripened,  a  division  wall  ma^  talie  on  the  character 
Ttj-w&ll  and  be  charged  &■  meh,  though  the  right  thus  ac- 
a  limited  to  the  exact  nse  of  it  by  tbe  adjoiDing  owner  wha 
■.ht  easement,     (pp.  076,  577.) 

ttVISIOir  WAUJS— Mntnil  Euement  of  Support  In  Whan 
Only  was  In  Uh  by  the  Adjacent  Froprletor  at  the  Time  of 
mt — Where  tbe  wall  of  a  completed  structure  stood  on  or 
e  line  dividing  two  lot*  and  for  a  part  of  its  length  was  in 
Ik  part j-wall,  and  a  conveyance  was  mada  by  one  of  the  own- 
ha  other  of  a  specified  half  of  sneh  wall,  the  easement  of  sup- 
lulting  from  tbe  execution  and  acceptance  of  such  conveyance 
to  the  whole  wall,  and  is  not  restricted  to  the  part  actually 
a  party-wall  at  the  time  the  conveyance  was  made.  (p.  S77.) 
DIVISION  WA1J.S-New  Btructurc-'rho  .riwi.-il  ..f  sup- 
I'-TUa  hy  ft  division  irall  is  not  ooiilin^i  to  the  orit^inal  builil- 

pported  by  it,  and  if  from  use  and  the  lapse  of  time  the  wall 
■a   weakened   or   dilapidated,   or   is   partially   destroyuJ,   eitlier 
^tor  may  repair  or  rebuild  it.     (pp.  577,  B78.) 
DIVISION  WALL.— The  Fact  that  a  Division  Wall  has  In- 

from  a  Perpendicular  and  leans  over  from  tbreo  to  Ave  inches 
ot   alter   the  righta   of   the   parties,   and  he   aw;iy   frum  whose 

inclines  has  the  same  right  to  use  it  as  before,  (pp.  C78,  579.) 
DIVISION  WALLS— Sight  to  Increase  Height  of.— Where  a 
n  wall  exists  in  which  each  of  two  adjoining  owners  has  an 
int  of  support,  each  has  the  right  to  carry  the  wall  up   to  a 

greater  than  is  netcssary  to  support  the  building  of  the  other. 
9-) 

t  to  restrain  the  defendant  from  building  or  completing 
1  or  other  structure  on  the  land  of  the  plaintiff,  and  to 
re  Buch  structure  already  built,  and  for  damagos.  The 
pas  referred  to  a  master,  on  whose  report  the  superior  court 
id  a  decree  denjing  a  motion  of  the  defendant  to  nniend 
rder  of  reference  to  the  master,  ordering  him  to  report 
mfl  of  the  evidence,  and  that  the  exceptions  to  the 
:T'a  report  be  overruled  and  the  report  confirmed.  Tlie 
ior  court  entered  a  decree  giving  relief  to  the  plaintiff  as 
id  for  in  his  bill,  and  the  defendant  appealed.  The  plan 
e  premisea  is  made  a  part  of  the  opinion  of  tlie  court. 

E.  Macy,  for  the  defendant. 

C.  Allen,  for  the  plaintiff. 
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«»•  BRALEY,  J.  The  parties  own  adjoining  estates,  and 
the  defendant  has  constructed  a  brick  building,  a  small  part  of 
▼hich  is  on  the  land  of  the  plaintiff,  unless  the  wall  tliat  forms 
the  southwesterly  side  of  the  plaintiff's  house,  and  a  part  of 
the  northeasterly  side  of  that  of  the  defendant,  can  be  «m- 
si  le:^  a  partv-waU  which  he  could  properly  use  in  the  erection 
of  his  building,  and  tliis  raises  the  principal  question  argued 
by  the  defendant  on  his  exceptions  to  the  master's  report. 
'  T:.e  leneth  of  the  entire  wall  is  thirty-four  and  seventy-fiTO 
me-hundredths  feet,  of  which  thirteen  feet  running   westerlj 


from  a  passageway  forms  the  exterior  wall  of  an  ell  of  a  house 
of  the  defendant^  which  was  on  his  land  before  he  began  to 
build. 

In  the  report  no  details  are  given  of  the  dimensions  or  metboa 
of  construction  of  the  new  building,  and  whether  it  was  an  en- 
largement of  his  old  house  or  a  separate  building  is  not  stated^ 
but  by  the  plan  the  whole  area  of  his  lot  on  this  side  appears  to 
have  been  used  for  this  purpose  at  the  date  of  filing  the  bill- 
VVTien  in  1845  John  Fleming,  under  whose  will  the  plaintiff 
claims  title  individually  and  as  trustee,  built  the  house  on  his 
i!^*^^^^  ^  ®*^^  standing,  he  used  this  wall  of  the  ell  to  its  fiiU 
height  of  two  stories  as  a  part  of  the  southwesterly  wall  of  his 
^ouae,  ttd  added  a  third  story ;  so  that  when  the  house  was  fin- 
its  entire  length  formed  the  southves- 
the  northeasterly  side  of  the  elL 
now  owned  bv  the  defendant  was  heM 
•  *  predecessor  in  title,  and  it  may  be  inferred 
^^^  ^  wall  of  the  ell  as  a  part  of  the 
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ction  of  his  house,  and  to  which  he  either  had  no  title,  or 
e  was  not  admitted,  that  a  controversy  arose  betweea 
nd  to  settle  the  dispute,  Eaton,  April  17,  1845,  released 
iveyed  to  Fleming  "a  certain  email  strip  of  land  four 
ride  and  about  thirty-fite  feet  long  ....  adjoining  the- 
ly  line  of  said  Fleming's  land,  and  running  from  a  back 
vr&y  that  leads  westerly  from  Croes  street  under  the  brick 
:ely  erected  by  said  Fleming,  bo  as  to  embrace  one-half 

wit,  the  southerly  [found  by  the  master  to  be  meant  for 
eterly]  half  of  said  wall,"  followed  by  a  description  by 
nd  bounds. 
:  then,  for  a  period  of  more  than  fifty-five  years,  this  por- 

the  wall  has  been  nsed  by  the  owners  of  the  adjacent 
t>r  the  support  of  their  respective  houses. 
the  contention  of  the  defendant  that  this  release  was  an 
ent  in  form  sufficient  to  make  the  structure  a  party-wall, 
inly  purports  to  define  the  line  of  division  and  contains 
^fige  that  is  susceptible  of  such  a  const rypliun,  anil  Uk: 

finds  "that  said  release  is  not  in  any  sen^e  a  i);n!y- 
rreement,"  and  this  finding  and  ruling  wns  riglit.  But 
ther  states  "that  it  has  not  been  made  a  piirty-wall  .... 
ilication  or  by  prescription,"  and  it  remains  to  be  dctcr- 

whether,  uniler  the  facts  reported,  it  became  a  party-wall 
jli cation  of  low. 

decree  appointinfr  a  master  did  not  requiro  him  to  repnrt 
idence,  and  a  rer]UC3t  for  such  an  or>.Ur  was  afterward 
1,  but  all  the  fatts  on  which  he  bases  tiii-e  findings  are 
Mitly  reported  for  the  purpose  of  presentiii.i;  the  priuciiial 
on  raiseil,  and  arjjiied  before  him,  and  it  i^  opim  for  us  to 
nine  on  the  report  whether  the  last  findin:^  wiiieli  inchuieB 
IB  of  law  can  be  sustained:  Parker  v.  Nicl  ''r?on,  137  Jlasa, 
3oodell  T.  Gooclell,  173  Mass.  UO,  146,  1-lS,  53  N.  E.  275. 
jefore  this  deed  was  given  there  were  conflittinj;  claim*  aa 
I  boundary  line,  and  either  at  the  parties  could  have  eon- 
1  ***  that  the  other  had  built  on  his  land,  or  Eaton  alone 
lave  been  a  trespasser,  yet  under  it  there  can  be  hut  one 
■uction  as  to  its  effect  in  determining  the  boun<liiry  of 
estate;  for  a  deed  poll  being  given  by  one,  and  nceepted 
i  other,  was  as  efTectual  as  if  a  formal  irnl^iiture  bar!  Ijeeo 
1;  and  thereafter  they  occupied  and  enjoved  their  estates 
a  the  line  estahlislied  by  the  deed,  and  th"  completed  wall 
then  stood  and  in  use  was  divided  longitufl inally.  nnc-half 

on  the  land  of  each  of  them :  Newell  v.  Hill,  2  ilet.  V 
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•Carroll  v.  St.  John's  Cfftholic  Totai  Abetineooe  etc.  B 
125  Mass.  565,  5G6;  Boetott  t.  RichardMn,  13  Allen, 

But  if  each  was  seised  ef  s  moiety  <tf  the  wall,  an' 
more,  and  no  right  of  support  er  shelter  had  been 
either  couM  have  taken  down%is  house  when  he  please 
regard  to  the  injury  that  he  might  thereby  cause  his  i 
property :  Adams  v.  Marshall,  138  Maee.  228,  52  J 
271;  McKenna  v.  Eaton,  132  Maes.  3i6,  347,  94  Am. 
661,  65  N.  E.  382.  Compare  Everett  v.  Edwards,  1 
58S.  593,  l-l  Am.  SL  Eep.  4G2,  22  N.  E.  62,  S  L.  K 
ad  finem. 

An  extended  discussion  is  not  retjuirod  to  Bhow  that 
reasonable  to  suppose  that  the  parties  contemplated  si 
suit,  or  that  cither  can  be  found  to  hare  intended  that  ' 
^-ould  at  his  pleasure  practically  destroy  (he  wall  by  i 
his  half;  for  there  were  huildinga  on  both  lote  at  tte  t 
tlie  wall  had  tiecome  a  part  of  their  construction;  and 
had  owned  both  estates,  and  subsequently  Bold  one  oi 
<JifTi.'reiit  owners  under  a  similar  descriptdon,  there  wo 
to  be  no  doubt  that  this  portion  wonld  he  deemed  a  pa 
■Carlton  V.  Blake,  152  Mass.  176,  33  Am.  St  Rep.  818, 
83;  Everi'tt  v.  Edwards,  149  Mass.  588,  593,  14  Am. 
4G3.  23  X.  E.  59,  5  L.  R.  A.  110. 

But  where  estates  are  so  situated,  there  is  no  legal  d: 
between  a  mutual  grant  of  separate  owners  or  s  grai 
wlio  owns  both,  as  the  law  implies  the  reservation  of  an 
in  the  half  of  the  wall  granted  and  a  grant  of  a  com 
■easemeni  in  the  half  retained,  and  this  part  at  leai 
Willi  could  not  thereafter  be  held  to  be  amply  a  measi 
vision,  or  a  boundary  between  the  bouses,  because  it  ha 
physically  a  part  of  each,  and  this  detennined  its  t 

E.  S3 ;  Knight  v.  Pur^ell.  U  B.  11  Ch.  D.  412.     SeC  «ll 
sheiiner,  50  N.  Y.  646. 

took  place  in  the  ownership  of  th 

any  portion  flf  it  was  coven 

titles  to  the  property  remained 

owner  of  necr-ssitv  became  Bubjl 

>  support  his  building  by  mes 

tl'otigh  for  this  purpose  not  w 

°  the  character  of  a  part; 
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lied  08  such  ihongb  iha  right  thiu  acqaired  is  limited  to 
act  ose  of  it  by  the  adjoining  owner  who  claime  the 
nt:  Phillips  t.  Bordman,  4  Allen,  147;  McLaughlin  t. 
i,  141  Mass.  253,  6  N.  E.  261 ;  Schile  t.  Brokhahus,  8U 
614,  618;  McVey  v.  Durkin,  136  Pa.  St.  418,  20  AU. 
Bat  the  master  instead  of  giring  to  the  defendant  the  foil 
of  Uiis  right,  which  would  have  been  Bufi3,cient  to  support 
im  of  prescription,  limited  it  to  wily  eo  much  of  the  wall 
Lpported  the  floor  timbers  of  iiie  ell,  notwithstanding  the 
at  after  the  deed  the  line  of  division  was  the  center  of  the 
Fhich  had  incorporated  the  entire  end  of  the  ell. 
rould  be,  however,  a  forced  construction  to  say  that  the 
on  of  the  owners  was  to  limit  their  rights  to  the  thirteen 
one  which  was  in  use  as  a  party-waU,  and  while  the  deed 
OB  no  express  words  reciting  the  reasons,  or  specifically 
r  the  purpose  for  which  it  was  given,  the  iatenticoi  of  the 
)  most  be  gathered  -from  all  the  facts  found  and  stated  in 
port  As  the  wall  stood  at  the  time  it  was  a  completed 
ure,  and  it  may  well  be  considered  as  probable  tiiat  Eaton 
not  have  consented  to  the  appropriation  of  any  part  of  his 
,  nnless  he  acquired  an  equivalent  right  to  use  the  whole 
f  he  should  find  it  convenient  or  profitable,  or  that  the 
y-two  feet  which  was  in  use  by  only  one  should  be  ruined 
Lriug  down  the  other  half,  any  more  than  the  thirteen  feet 
by  both  should  be  deatrc^ed  in  the  construction  of  other 
nga  on  his  land. 

it  ia  now  held  that  such  use  by  the  plaintiff  as  a  part  of  her 
ing  is  l^ally  proper,  then  the  defendant^  under  the  finding 
Tiling  made  by  the  master,  has  only  a  prescriptive  right  to 
■  as  a  foundati<»i  for  the  wall  of  the  ell,  and  not  only  this, 
lut  he  is  compelled  to  have  a  strip  of  his  land  subjected 
perpetual  easement  in  her  favor.  This  is  a  conclusion  a 
of  equity  should  hesitote  to  adopt,  for  by  it  the  defeod- 
rould  be  obliged  to  submit  to  an  appropriation  of  his  pnqH 
for  the  nse  of  the  plaintiff,  without  any  corresponding 
;  and  if  ^e  now  invoked  the  aid  of  equity  to  determine 
protect  her  rights  of  property,  ^e  most  at  the  same  time 
inize  his  legal  and  just  claims  in  the  use  and  maintenance 
structure,  which  must  be  considered  in  order  for  her  to 
tain  her  suit,  as  held  in  common,  but  subject  to  an  ease- 
.  for  the  sole  benefit  of  her  estate,  rather  than  with  cross- 
aenta  for  their  mutual  benefit 
le  length  of  time  the  wall  has  existed,  the  nature  of  the 

im.  St.  B«p„  YoL  lOt— ST 
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Hfle  to  which  it  has  1)een  put,  the  fact  that  tlie  estates  meek 
in  its  center^  the  unifonn  aoquiescenoe  of  those  holdiii^  title  to 
the  land  in  existing  and  permanent  conditions  all  afford,  in  lie 
absence  of  eridence  to  control  it,  a  preBomption  without  fnrther 
proof  that  the  whole  wall  was  intended  to  be  nsed  in  common 
rather  than  considered  as  a  mere  mass  of  bricks  and  mortar 
owned  in  eeveraltr^  with  the  nsnal  incidents  that  may  attach 
to  such  a  tenure :  Phillips  t.  Bordman,  4  ADen,  147 ;  Everett  r. 
Edwards,  149  Mass.  588,  593,  14  Am.  St  Bep.  462,  22  N.  K 
52,  5  L.  B.  A.  110;  Campbell  v.  Mesier,  4  Johns.  Ch.  334,  8  Anu 
Dec  570. 

The  easement  of  snpport  afforded  By  a  wall  of  this  nature  is 
not  confined  to  the  original  building,  but  extends  to  and  coYers 
a  new  structure  that  may  be  erected  and  supported  by  it,  and  if 
from  use  and  lapse  of  time  the  wall  becomes  weakened  or   di- 
lapidated, or  is  partially  destroyed,  either  proprietor  may  repair 
or  rebuild  it :  Campbell  t.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dej. 
570;  Partridge  y.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632;  Eno 
T.  Del  Vecchio,  4  Duer,  53 ;  or  may  deepen  its  f oimdations  and 
make  additions  to  it  on  his  own  land  if  its  essential  character  is 
not  changed  or  impaired,  to  fit  it  to  bear  the  weight  of  a  higher 
building:  Quinn  v.  Morse,  130  Mass.  317;  Matthews  y.  Dixey, 
149  Mass.  595,  596,  22  N.  E.  61,  5  L.  B.  A.  102;  Allen  v.  Evans,. 
161  Mass.  485,  37  N.  E.  571 ;  Walker  y.  Stetson,  162  Mass.  86^ 
44  Am.  St  Bep.  350,  38  N.  E.  18 ;  Standard  Bank  of  British 
South  America  y.  Stokes,  L.  B.  9  Ch.  D.  68 ;  though  in  certain 
cases  he  may  have  no  right  to  contribution  for  any  part  of  the 
expense,  even  though  the  wall  may  haye  been  improved  and 
made  more  valuable  for  the  use  of  an  adjoining  owner:  Walker 
T.  Stetson,  162  Mass.  86,  44  Am.  St  Bep.  350,  38  N.  E«  18. 

"*  The  master  finds  that  since  the  original  wall  was  bnilt^ 
and  presumably  after  the  date  of  the  deed,  it  has  inclined  from 
a  perpendicular  line,  and  it  may  be  inferred  that  it  leans  over 
tte  land  of  the  plaintiff  from  tfaiee  to  five  inches,  and  it  appears 
^lat  flie  defendant  in  using  it  has  strengthened  and  repaired  the 
bmlt  it  higher  than^e  plaintiff's  house,  and  car- 
'Sie  top  of  his  new  building. 

ition  is  made  in  the  report  of  any  deterioration  or  want 

above  th<^  ''^ndation  that  would  authorize  the  defend- 

freplace  the  wall,  and  where  a  change  is 

ed  for  the  purpose  of  making  such  repairs, 

them  is  liable  to  the  adjoining  owner  for 

.  may  result  to  his  property;  and  if  he  recon-^ 
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g  the  wall  vhen  it  becomes  necesearyj  then  due  care  must 
d  to  aToid  unnecessary  injury  to  the  other  owner :  Euo  t. 
ecchio,  6  Duer,  17;  Gorham  v.  Groes,  125  Mesa.  262,  28 
Eep.  234;  Hughes  t.  Pereiyal,  8  App.  Caa.  443,  447. 

if  the  defendant  coold  not  rebuild  the  wall  because  it  was 
,  nor  build  a  new  wall  in  ite  place  to  sustain  a  building 
iog  a  thicker  and  stronger  support,  even  though  he  bad 
ed  a  right  to  its  use  in  common  with  the  plaintiff,  yet  he 

called  upon  to  surrender  thie  easement  because  an  appar- 
sound  and  substantial  wall  during  the  half  century  and 
of  its  exietence  had  inclined  to  a  slight  extent  toward  the 
if  the  plaintiff. 

i  foundation  bad  not  moved,  and  the  defendant  used  the 
on  vail  as  he  found  it,  and  if  it  bad  become  such,  any  of 
cidental  changes  from  long  use  such  as  a  slight  inclination 

way,  if  its  integrity  oE  construction  remained  unaffected, 
.  not  alter  the  rights  of  the  parties ;  for  in  any  wall  of  this 
these  changes  may  be  held  to  be  fairly  within  the  contem- 
n  of  the  parties,  and  when  they  take  place,  do  not  operate 
itroy  the  full  use  of  the  easement. 

the  inclination  had  been  toward  the  defendant's  land  it 
1  not  be  seriously  claimed  that  he  could  maintain  a  suit 
et  the  plaintiff  either  at  law  for  damages,  or  in  equity  for 
moval. 

ter  the  foundation  bad  been  made  more  stably  it  is  a  fair 
ence,  in  the  absence  of  any  adverse  finding  by  the  master, 
hat  it  became  of  sufficient  solidity  and  strength  to  support 
idditional  weight  of  the  defendant's  building,  and  that  in 
lawful  improvement  of  his  estate  this  use  of  it  has  m)t 
A  any  injury  to  the  wall  itself  or  damaged  the  property  of 
ilaintiff:  Matthews  t.  Dixey,  149  Mass.  595,  596>  22  N.  E. 

►  U  B.  A.  102. 

>  this  situatioD  of  the  parties,  tiie  right  to  carry  np  the  wall 
hei^t  greater  than  that  required  to  support  the  bouse  of 
plaintiff  must  be  held  to  be  fairly  included  within  the  com- 

easement:  Phillips  t.  Bordman,  4  Allen.  147;  Everett 
dwards,  149  Mass.  688,  14  Am.  St  Bep.  462,  23  N.  E.  62, 
.  B.  A.  110;  Allen  v.  Evans,  161  Mass.  485,  37  N.  E.  571; 
iks  V.  Curtis,  60  IT.  Y.  G39,  644,  10  Am.  Bep.  545. 
be  finding  and  ruling  of  the  master  "that  said  thirty-five 
wall  is  not  wholly  or  in  any  of  its  parts  a  party-wall ;  that 
as  not  been  made  a  party-wall  by  Tirtne  of  ...  .  any  agrce- 
it,  express  or  implied,  by  implication  or  by  prescription," 
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JKC  re  nrtj.:r.«=»'L  A  majorirr  of  the  court  are  of  opinion  tiiat 
bj  r«L5.:c  of  this  error  the  twelfth,  thirteenth,  twenty-eeventh, 
t*er:rr-e:^ih  ani  tTrectr-ninth  exceptions  of  the  defendant  to 
his  r?Tcrt  e::i5I  b-e  nstained,  and  the   deeree  of   the  8upeii<ff 


ecwTt  cT^rr 


and  condrming  the  report  reyeraed. 


>  mre  ^v^nx>^  &t  Imgth  is  the  moBograpliie 
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P86  SU&  353,  71  N.  E.  780.] 

8TBEET  KAILWATS— Wte  &itttled  to  Biahti  of  Pasaengv 
•f. — A  xc^t  trav«>r  on  tke  highw^r  who  is  ^pproaeliiiig  a  street- 
car r:?rr'^  to  retr^ire  him  as  a  pasenger,  but  who  has  not  aetually 
Tm.-he\i  the  car.  is  not  es:i:Ied  to  the  rights  of  a  paasenger  in  respect 
to  the  extra ^riLiiarj  degree  of  care  due  to  passengers  from  eommoa 
carri^r^.  at  wiist  so  far  as  anj  defect  in  the  ear  is  concerned.  The 
carrier  owes  hin  no  d-ty  to  keep  the  paTement  smooth  or  the  street 
clear  of  ci5:n;oii.ic3  to  his  progress,  nor  as  to  the  car  itself^  other 
than  it  owes  to  ali  other  travelers  on  the  highway,     (p.  583.) 

C.  P.  Cnoate,  Jr.,  for  the  defendant 
A.  H.  Kussell,  for  the  plaintiiL 


BACKER,  J.  The  action  is  for  a  personal  injury  occa- 
cioned  bv  the  fall  of  a  trolley  pole  and  car  sign.  The  case  stated 
in  the  declaration  is  that  as  the  car  approached  the  plaintiff  he 
went  toward  it  for  the  purpose  of  entering  it,  haying  giyen  the 
mo  term  an  in  control  notice  of  his  intention  so  to  become  a  pas- 
senger, and  tliat  as  he  was  about  to  get  on  the  car  the  trolley 
pole  fell,  striking  a  sign  upon  the  car  and  the  pole  and  sign 
struck  the  plaintiff,  he  being  in  the  exercise  of  due  care  and  the 
defmdant  n^Hgent.  * 

^*^5  ^»l^e  totimony  of  the  plaintiff  and  of  one  passen- 

to  show  that  when  the  pole  and  sign  fell  the 

;tnd  the  plaintiff  in  the  act  of  boarding  i^ 

>t  or  both  feet  on  the  running-board. 

d  the  testimony  of  one  passenger,  who 

y  the  plaintiff,  and  of  seyen  other  per- 

far  the  car  and  were  called -as  witnesseB 

.dant  tended  to  ahow  that  when  the  pole 
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gn  fell  the  car  waa  not  siatioaaiy,  but  was  going  slowly 
I  a  curre  at  a  street  comer,  where  there  was  a  cioss-walk. 
fee  seven  the  motonnan  testified  that  he  did  not  aee  the 
ff  until  after  the  fall  of  the  pole  and  sign,  and  that  ih% 
S  was  then  standing  on  the  cross-walk  within  three  or 
eet  of  the  car.  The  conductor  testified  that  he  saw  no- 
D  &B  act  of  getting  on.  That  he  saw  the  plaintiff  struck 
edgn  and  that  after  Ijeing  struck  the  plaintiff  waa  from 
»  five  feet  from  the  car.  Two  others  of  the  defendant's 
sea,  policemen  of  Cambridge,  teetified  that  they  were  to- 
standing  on  the  street  within  a  few  feet  of  the  plain- 
ho  waa  standing  on  the  cross-walk,  as  though  waiting  for 
r  to  go  by,  and  that  be  made  no  movement  or  attempt  to 
the  car.  The  other  three  witnesses  for  the  defendant  were 
igera  on  the  ear  and  testified  that  they  saw  no  one  attempt- 
get  on  the  car.  Eight  witnesses  in  all  testified  that  the 
u  in  motion  around  the  curve  when  the  accident  occurred. 
!  defendant  requested  the  judge  to  inatruct  the  jury  (1) 
he  plaintiff  waa  not  a  passenger  and  that  the  defendant 
>t  owe  him  the  degree  of  care  owed  to  passengers,  and  (2) 
he  defendant  waa  required  to  exercise  only  that  degree  of 
lioward  the  plaintiff  which  a  reasonably  prudent  person 
i  exercise  under  the  same  circumstances.  The  judge  in- 
«d  the  jury  in  substance  that  a  person  desiring  to  ride 
a  street-car  may  have  the  rights  of  a  passenger  before  he 
Uy  takes  his  place  upon  the  car;  that  where  he  has  signaled 
lotorman  to  stop  and  the  motonnan  has  stopped  to  receive 
thereby  making  an  offer  to  be  received  and  an  acceptance 
at  oZer,  he  is  entitled  to  the  rights  and  protection  of  a 
nger  as  he  approaches  that  car  to  get  upon  it,  at  least  bo 
1  any  defect  in  that  car  ia  concerned. 
ter  a  verdict  for  the  plaintiff  the  case  is  before  us  upon  the 
danf s  exception  to  the  refusal  of  the  judge  to  give  the  rul- 
requested,  and  upon  an  exception  to  the  portions  of  the 
n  which  etated  that  a  person  may  have  the  rights  of  a 
passenger  as  he  approaches  a  street-car  and  the  degree  of  care 
to  a  person  under  those  circumstances.  The  tenor  of  the 
:  of  the  charge  bo  excepted  to  was  as  follows: 
iow,  gentlemen,  I  want  to  say  before  I  go  into  the  evidence 
explain  what  I  said  I  would  explain  about  being  a  passen- 
A  man  becomes  a  passenger,  or  at  least  it  may  be  a  more 
T)te  way  to  say  that  he  has  the  rights  of  a  passenger,  before 
;ttially  takes  his  place  upon  the  car.     He  may  do  so. 
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maa  who  comee  to  a  steam  railrond  which  has  depots 

has  boiigiit  hU  ticket  and  as  he  is  approaching  the  car, 
all  tlie  rights  of  a  pafisenger,  although  he  has  not  ret  n 
car  or  taken  his  seat  upon  it  And  the  person  desirii 
upon  the  strcet^car,  where  he  has  signaled  the  motorma 
an-I  the  motonnan  has  stopped  to  receive  him,  thereb 
an  offer  to  he  received  and  an  acceptance  of  that  ol! 
entitled  to  the  rights  and  protection  of  a  passenger  . 
proachcs  that  car  to  get  upon  it;  at  least,  so  far  as  any 
that  car  is  concerned.  He  is  within  his  rights  and  w 
contract  under  t^lo^:e  circumstances  as  he  approaches  thi 
instance,  if  anytliing  falls,  as  in  this  case,  from  the 
strikes  him." 

"They  owed  hini  the  duty  to  use  tlie  highest  degre 
which  is  reasonably  practical  in  running  such  a  road ;  tl 
care  which  is  consilient  with  the  nature  and  eitent  of 
nesB  in  which  it  is  engaged,  and  such  as  a  prudent  ni 
use  to  guard  (hem  against  every  possible  contingent 
possiide  danpcr,  so  far  as  it  was  practicable.  They  ai 
insuriT,  but  they  owe  a  good  deal  more  tlian  the  ordina 
of  care.  A  passenger  intrusts  his  person,  sometimes  h 
these  companies,  and  is  obliged  to  trust  them  for  the  pr 
which  sliall  be  used  for  it;  and  the  law  has  been  lor 
that  he  is  entitled  to  call  upon  them,  as  I  have  said 
hif;linst  practical  degree  of  care  in  executing  such  an  ( 
ai  niritiing  a  street  railway.  That  they  must  do  for 
the  i]ueslLon  is  whether  they  failed  in  that  duty,  bccai: 
failure  of  that  duty  is  the  plaintiff's  case.  If  they  p 
that  duty,  they  owe  no  further  liability  to  the  plaintiS. 
have  lieeu  injured  by  one  of  those  inevitable  accidents  : 
no  remedy  exists,  and  which  we  all  have  to  bear  as  the; 
of  human  life." 

noted  tliat  in  the  charge  the  jury 

Huit  was  not  brought  as  in  the  right 

it;  that  the  standards  of  care  are  quite 

rby  upon  a  street  struck  by  appar 

hat  if  the  plaintiff  had  not  becor 

recover.     We  assume  that  this  p 

rstood  to  mean,  that  if  the  car 

jeive  the  plaintiff,  or,  if  he  was  attempt] 

'  'd  it  wlien  it  had  stopped  for  some  otliei 

passenjjicrs,  and  he  had  made  to  those  i 

iigii  tliat  he  intended  to  take  the  car,  oi 
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from  ttiem  in  Tetnm  no  indication  of  asBent  to  such  ft 
,  or  if  he  waa  attempting  to  reach  or  board  the  car  whils 

jet  in  motion,  he  could  not  recover. 
I  leaves  as  the  turning  point  of  the  case  the  question 
;r  a  foot-traveler  on  the  highway  who  ia  approaching  a 
car  stopped  to  receive  him  as  b  passenger,  and  before  he 
[j  has  reached  the  car,  ia  entitled  to  the  rights  of  a  passen- 

respect  of  that  extraordinary  degree  of  care  due  to  pas- 
8  from  common  carriers,  at  least  bo  far  as  any  detect  in 
»r  is  concerned.  In  other  words,  the  question  is  whether 
ry  should  have  been  instructed  that  the  defendant  owed 

plaint!  CF  the  same  high  degree  of  care  while  he  was  ap- 
ling  the  car  and  had  not  yet  reached  it  that  it  would  owe 
assenger. 

1  apparent  that  a  person  in  such  a  situation  is  not  in  fact  a 
iger.     He  has  not  entered  upon  the  premises  of  the  carrier, 

a  person  who  has  gone  npon  the  grounds  of  a  steam  rail- 
For  the  purpose  of  taking  a  train.  He  is  npon  a  public 
ay  where  he  has  a  clear  right  to  be  independently  of  his 
ion  to  become  a  passenger.     He  has  as  yet  done  nothing 

enables  the  carrier  to  demand  of  him  a  fare,  or  in  any  way 
itrol  his  actions.  He  is  at  liberty  to  advance  or  recede, 
lay  change  his  mind  and  not  become  a  passenger.     Cer- 

the  carrier  owes  him  no  other  duty  to  keep  the  pavement 
h  or  the  street  clear  of  obstructions  to  his  progress  than 
es  to  all  other  travelers  on  the  highway.  It  is  under  no 
ition  to  see  that  he  is  not  assaulted,  or  run  into  by  vehicles 
ivelers,  or  not  insulted  or  otherwise  mistreated  by  other 
D9  present 

Kor  do  we  think  that  as  to  such  a  person,  who  has  not  yet 

ed  the  car,  there  is  any  other  duty  as  to  the  car  itself  than 

which  the  carrier  owes  to  all  persons  lawfully  upon  the 

There  is  no  sound  distinction  as  to  the  diligence  due 

the  carrier  between  the  case  of  a  person  who  has  ]uat  dis- 
ited  from  a  street-car  and  that  of  one  who  is  about  to  take 
Br  but  has  not  yet  reached  it  In  the  case  of  each  the  only 
U  test  to  determine  the  degree  of  care  which  the  person  is 
led  to  have  exercised  by  the  street  railway  company  is 
ter  the  person  actually  is  a  passenger,  or  is  a  mere  traveler 
le  highway.  We  think  that  a  present  intention  of  becoming 
Kenger  as  soon  as  he  can  reach  the  car  neither  makes  the 
in  who  is  approaching  the  car  with  that  intention  a  paf 
nor  changes  as  to  him  the  degree  of  cars  to  be  exerci 
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xwpect  of  its  care  as  vehicles  to  be  used  upon  a  public  way  wifli 
due  regard  to  the  use  of  the  same  way  by  others. 

The  defendant  incure  no  responsibility  to  exercise  eitraordi- 
naiy  diligence  by  making  an  express  contract,  but  only  by  it» 
exercise  of  the  calling  of  a  common  carrier,  and  its  obligation  aa 
such  does  not  arise  until  the  intending  passenger  is  within  its 
control.     We  are  unwilling  to  go  further  than  the  doctrine  stated 
in  Davey  v.  Greenfield  &  Turner's  Falls  St  By.  Co.,  177  Mass. 
106,  58  N.  E.  172,  that  when  there  has  been  an  invitation  on 
the  part  of  the  carrier  by  stopping  for. the  reception  of  a  pas- 
senger, any  person  actually  taking  hold  of  the  car  and  beginning 
to  enter  it  is  a  passenger:  See  Gordon  v.  West  End  St  Ry.  Co., 
175  Mass.  181,  183,  55  K  E.  990,  and  cases  cited. 

If  the  instructions  allowed  the  jury  to  find  for  the  plaintiff 
only  in  case  the  car  had  reached  a  usual  stopping  place  and  had 
stopped  to  receive  him,  there  was  error  in  ruling  that  under 
those  circumstances  and  before  he  had  actually  reached  the  car 
he  had  a  right  to  have  the  defendant  exercise  as  to  him  that  ex- 
traordinary degree  of  care  due  to  passengers.     So  long  as  he 
remained  a  mere  traveler  on  the  highway,  although  walking 
upon  it  for  the  sole  purpose  of  taking  the  car,  the  defendant  did 
not  owe  him  any  other  duty  than  that  which  it  owed  to  any 
person  on  the  highway.     Whether  one  just  has  dismounted  from 
a  etrect-car  or  just  is  about  to  board  one,  he  does  not  have  the 
rights  of  a  passenger. 
Exceptions  sustained, 

WHO  ABE  PASSENOBBS  ON  STBEET  &AII.WAT& 
J-  *«<•»•  of  Kot^  684. 
m  ■  R-^-Ji*  *••«>»"»«  the  oar,  585. 

^  j^Si^'^^^o'S"^.  "^  ^^"^  or  Ott«  P.. 
^^^^■^^w*  for  th«  PnrpoM  of  Entering,  686. 
nt«r  UorUxg  Oar,  687. 
"tiat  tnm  On«  o*r  to  Another,  687. 
i«n»  «poa  Crowded  Oar«,  688. 

tmSi^^^  upon  »  oar  witbost  Xntendiiif  t» 

tte  Car,  688. 

t    Scope  or  KoteL 
*«  in  this  «wi-_  -„_  . - 

•«,  61  Am.  Sfc  Ben.  tk?***    <"•*•  *«  ^^^oi*  Oeat 

•P-  76),  and  while  few.  U  m«r,U 


Sept.   1904.]    DucHEMiN  v.  Boston  bto.  By.  Co.  585 

tbe  cases  there  relied  on  relate  to  street  railways,  we  do  not  doubt 
tliat  all  of  the  principles  dedacible  from  them  apply  equally  to  ear- 
siera  of  every  class.  We  shall  not  now  re-enter  upon  the  general 
mbjeety  but  shall  confine  our  attention  to  the  decisions,  strangely 
infrequent  in  number,  specially  relating  to  street  railways  and  tend* 
iagr  ^o  show  who  are  entitled  to  the  protection  of  passengers  thereon* 
"Wlia^  degree  of  care  must  be  exercised  toward  them  after  they  be* 
eome    entitled  to  such  protection  is  foreign  to  the  subject  of  this 


n.    Before  Eeaching  the  Car. 

It    is  said  that  the  special  duty  of  a  carrier  "begins  when,  by 
eoming  upon  his  premises,  or  in  the  act  of  entering  his  vehicle,  the 
aetual  relation  of  passenger  and  carrier  is  assumed":  Donovan  v. 
SLartford  St.  By.  Co.,  65  Conn.  201,  32  Atl.  350,  29  L.  B.  A.  297. 
There  must  be  an  acceptance  by  the  carrier  of  the  passenger  as  such. 
The  intent  of  the  one  to  take  passage  and  of  the  other  to  receive 
him  as  a  passenger  is  not  of  itself  sufficient.    A  signal  to  stop  may 
be  given  and  responded  to,  and  the  intending  passenger  may  be  on 
his  way  to  take  passage,  and  the  carman  may  be  willing  and  ready 
to  receive  him,  and  the  ear  may  have  fully  stopped  for  that  pur- 
pose, but,  at  least,  until  the  proposed  passenger  reaches  the  car,  and 
probably  not  until  he  touches  it,  or  is  in  the  act  of  placing  his  foot 
upon  it^  does  he  become  a  passenger:  Donovan  v.  Hartford  St.  By. 
Co.,  65  Conn.  201,  32  AtL  850,  29  L.  B.  A.  297;  Duchemin  v.  Boston 
IL  B.  Co.,  186  Mass.  353,  71  N.  £.  780,  ante,  p.  580,  66  L.  B.  A.  980. 

m.    Entering  or  Attempting  to  Enter  the  Oar. 
a.    Kecessity  of  the  Knowledge  of  the  Conductor  or  Other  Person 
in  Charge  of  the  Oar.— "A  common  carrier  is  bound  to  exercise  a 
high  degree  of  care  toward  those  who  have  put  themselves  under 
his  care  as  passengers;  but  not  until  they  put  themselves  under  his 
eare.    Up  to  that  time,  although  they  may  have  contracted  with 
him  for  their  further  transportation,  he  owes  them  no  more  care 
than  to  any  third  person":  Donovan  v.  Hartford  St.  By.  Co.,  65 
Conn.  201,  32  AtL  350,  29  K  B.  A.  297.    Courts  still  speak  of  the 
relation  between  carrier  and  passenger  as  contractual,  and  if  so, 
it  must  be  necessary  for  both  parties  to  assent  to  the  contract,  either 
expressly  or  by  implication.    Hence,  the  court  said  in  O'Mara  v. 
St.  Louis  Transit  Co.,  102  Mo.  App.  207,  76  S.  W.  780:  <<The  right 
of  a  person  to  carriage  as  a  passenger  on  a  street-car  rests  on  con- 
trast, the  essential  ingredients  of  which  are  that  the  person  must 
signify  his  intention  to  take  passi^^^  either  by  word  or  conduct, 
and  the  carmen  must  assent  by  word  or  conduct  to  his  becoming  a 
passenger. ''    The  existence  of  a  street  railway  and  the  movement 
ef  passMiger  ears  over  it  implies  an  invitation  to  all  proper  per- 
sona to  enter  as  passengers.    Indeed,  we   do  not  understand   that 
there  is  any  right  to  refuse  passage  to  any  such  person.    It  would, 
therefore^  not  seem  to  be  material  whether  the  representatives  of 
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*the  street  railwft7  eompsn7  -assented  to  the  person's  beeoming;,   or 
intending  to  become,  a  passenger,  unless,  indeed,  the  dissent  is   ex- 
pressed in  such  terms  or  by  sneh  signals  as  to  indicate  that  the  at- 
tempt to  become  a  passenger  might  be  attended  with   peril,   and 
ihence  giye  rise  to  the  imputation  of  contributory  negligence  if  tka 
-attempt  is  made  and  results  in  personal  injury:  Schepers  t.  Unioia 
D.  By.  Co.,  126  Mo.  665,  29  8.  W.  712.    The  question  which  we 
"here  discussing  becomes  material  when  there  is  an  attempt  to 
a  ear  and  the  intending  passenger  is  injured  by  its  sudden  startiii^ 
It  is,  of  course,  not  necessary  to  entitle  a  passenger  to  recover, 
where  the  relation  bas  been  created,  that  he  should  show  that   he 
-was  expressly  accepted  as  -a  passenger,  or  that  he  tendered  or  paid 
-his  fare,  nor,  on  the  other  hand,  is  it  conclusiye  that  he  never  oe- 
'cupied  the  relation  of  passenger,  that  the  railway  or  its  employ^ 
did  not  know  of  his  attempt  to  enter  the  car.    If  the  car  stopped 
in  response  to  his  signal,  or,  even  in  the  absence  of  such  signal,  if 
it  was  standing  where  the  passenger  had  a  right  to  enter  it,  the 
willingness  to  accept  the  passenger  must,  in  the  absence  of  some 
•notice  to  him  to  the  contrary,  be  conclusively  implied.    A  corjMyra- 
lion,  however,  cannot  be  charged  with  negligence  where  its  employes, 
without  negligence  on  their  part,  are  ignorant  of  the  fact  that  a 
person  is  seeking  to  place  himself  in  the  position  of  a  passenger. 
Though  he  may  be  a!bout  to  enter  the  car  and  have  placed  his  foot 
upon  the  platform  for  that  purpose,  still  he  kb  not  a  passenger,  if, 
under  the  circumstances,  the  conductor  or  other  person  in  charge 
of  the  car  does  not  know  of  the  intention  to  become  a  passenger  nor 
•of  the  act  taken  toward  its  consummation,  and  such  want  of  knowl* 
'Odge  is  not  attributable  to  negligence  or  inattention  to  duty:  Gaffney 
V.  St.  Paul  City  By.  Co.,  81  Minn.  459,  84  N.  W.  304;  Pitcher  v« 
People 's  St.  By.,  154  Pa.  St.  560,  26  Atl.  559,  174  Pa.  St.  402,  34  AtL 
^67;  Foster  v.  Seattle  E.  Co.,  35  Wash.  177,  76  Pac.  995. 

b.  Action  Taken  for  the  Pnxpose  of  Entering.— Where  the  attend- 
ent  circumstances  are  such  as  to  indicate  an  intention  to  become 
a  passenger  and  the  consent  of  the  carmen  to  the  consummation  of 
this  intention,  or,  more  accurately  speaking,  where  the  intending 
passenger  has  reason  to  believe  that  the  carman  knows  of  such  in- 
tention and  that  action  is  being,  or  is  about  to  be,  taken  to  carry 
it  out,  does  not  dissent  therefrom,  then  any  act  done  at  or  in  im* 
mediate  proximity  to  the  -ear  for  the  purpose  of  entering  thereon, 
such  as  seizing  hold  of  the  railing  or  other  part  of  the  ear  to  as* 
eist  in  the  entering  or  stepping,  or  attempting  to  step,  on  the  plat- 
form, at  once  creates  the  status  of  passenger,  and  entitles  the  per- 
son performing  such  act  to  the  same  degree  of  care  as  if  he  had  en- 
tered and  become  safely  seated  in  the  car:  Kane  v.  Cicero  etc.  By., 
100  111.  App.  181;  McDonough  v.  Metropolitan  B.  B.  Co.,  187  Mass. 
flO;  Gordon  v.  West  End  St.  By.,  175  Mass.  181,  55  N.  E.  990;  Davsy 
T.  Greenfield  etc  By.  Co.,  177  Mass.  106,  58  N.  £.  172;  Smith  T» 
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L  Paul  St.  By.  Co.,  32  Minn.  1,  50  Am.  Sep.  550,  18  N.  W.  827; 
mSnej  ▼.  St.  Paul  St.  Bjr.  Co.,  81  Minn.  459,  84  N.  W.  304;  Mnrphy 
;  BailToad,  43  Mo.  App.  342;  O'Mara  v.  St.  Louis  etc  Co.,  102  Mo. 
^  202,  76  8.  W.  680;  Gamard  v.  Eochester  etc.  By.  Co.,  50  Hun, 
^  2  N.  Y.  Supp.  470,  121  N.  Y.  661,  24  N.  E.  1092. 

ZV.    Attempt  to  Enter  MoYing  Oar, 

As  entry  upon  a  car  while  it  is  in  motion  is  usually  attended  with 
iaager  and  generally  forbidden  by  the  rules  of  street  railway  cor- 
^erations,  there  is  certainly  no  implied  invitation  to  attempt  such 
a  entry,  and  he  who  is  attempting  to  so  enter  is  not  to  be  regarded 
la  a  passenger  in  the  absence  of  eyidence  tending  to  show  that  the 
poson  in  charge  of  the  car  knew  of  the  attempt  and  invited  or  ao- 
qpieseed  in  it:  Baltimore  etc.  Co.  v.  State,  78  Md.  409,  28  Atl.  397; 
Behepera  ▼.  IJnion  D.  E.  Co.,  126  Mo.  665,  29  S.  W.  712.    Entry  upon 
a  moving  car,  though  in  violation  of  a  rule  of  a  street  railway  com- 
pany, does  not  constitute  the  person  so  entering  a  trespasser,  if  his 
entry  is  assented  to  by  the  person  in  charge  of  the  car,  or  the  rule 
aisainst  such  entry  is  otherwise  waived,  and,  if  the  entry  is  effected 
in  safety,  the  person  entering  thereupon  becomes   a  passenger  en- 
titled  to  the  same  degree  of  care  for  his  safety  as  if  his  entry  had 
been  made  while  the  car  was  standing  still,  and  if  he  is  subsequently 
injured  through  the  failure  of  the  carrier  to  exercise  such  care,  may 
recover  for  such  injury  when  not  connected  with  or  attributable  to 
the  fact  of  his  having  entered  the  car   while    it    was   in  motion: 
North  Chicago  St.  E.  E.  Co.  v.  Williams,  140  HI.  275,  29  N.  E.  672. 
^1  in  response  to  a  signal  to  stop,  the  speed  of  the  car  is  slackened 
nntil  it  moves  so  slowly  that  the  intending  passenger  can  enter  it 
"Without  danger,  if  such  movement  is  not  accelerated,  and  he  attempts 
aach  entry,  he  becomes,  and  is  entitled  to  the  care  due  to,  a  passen- 
S^r,  and  may  recover  for  injuries  received  from  the  sudden  starting 
«f  the  car:  Conner  v.  Citizens'  St.  By.  Co.,  105  Ind.  62,  55  Am.  Eep. 
1T7,  4  N.  E.  441. 

V.    While  Transferring  from  One  Car  to  Another. 

it  a  passenger  on  a  street  railway  receives  a  transfer  or  is  other- 
wise entitled  to  leave  one  car  or  line  to  enter  another  for  further 
^^visportation,  he  remains,  while  making  the  transfer,  a  passenger, 
^tf  at  leastj  entitled  to  the  same  degree  of  care  as  a  passenger  to 
iuure  his  safety  from  injury  by  the  operation  of  the  same  or  other 
cars  of  the  carrier  or  from  defects  or  negligence  in  the  use  of  any 
of  its  appliances:  Walger  v.  Jersey  City  etc.  St.  By.  Co.  (N.  J.),  59 
^tl  14;Keator  ▼.  Scranton  T.  Co.,  191  Pa.  St.  102,  71  Aul  St.  Eep.  758, 
,  43  Atl.  86,  44  L.  B.  A.  546.    If  there  is  a  platform  or  station  upon 
w  into  which  the  passenger  must  enter  to  accomplish  his  transfer 
from  one  car  or  line  to  another,  he  is,  while  on  such  platform  or  in 
ttteb  station,  a  passenger,  and   entitled  to  recover  for  injuries  re- 
«tiYed  through  the  failure  of  the  carrier  to  exercise  the  high  degre< 
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«f  cu«  dM  tnm  It  to  Ita  pamengtim  wUle  setnally 
1*1»  at.  E.  S.  Co.  V.  BorgcM,  200  BL  «28,  M  N,  E.  211 
Yl.  Rntwlin  or  Biding  upon  Crowdad  Oan 
n«  f>ct  tiMt  k  CAr  u  •Iready  oTcrcrowded  might  i 
napassioB  of  tb«  JMpUed  iiiTitatuiii  to  become  t,  passei 
wer«  it  Bot  for  tba  irMtnw,  nakrlir  or  qnite  nniTeranl  in 
•t  peraittiBg  gtOM  OTerarowdini^  and  tk«n  of  alloiriB: 
rids  OB  tke  pUtfona,  Bttuh  theMMlvM  to  tbe  aidea,  oi 
tka  top,  of  can.  If,  BotTitbataadiog  ita  overcrowded  e 
CAT  keeps  itoppiBC  to  reeeire,  as  well  aa  to  diadiu^e 
there  ia  bo  doobt  that  a  pervon  entcriBg,  or  aeekisg  to 
eoaaa  a  paaaeafor  aader  the  aama  cirauBataBeea  nnd 
wonld  ba  Rgarded  aa  aoeh  were  it  xot  clreadr  crowded: 
•te.  Co.  ▼.  KrnaiB.  139  Ala.  369,  S«  Soath.  73«.  It  is 
«Tcnrrowd«d  ear  nay  atop  foi  the  pvipoae  of  pennittin 

10  ■.  ^  ;  ■■. .  .  :  i-l-.-j::  vn  tLe  part  of  those  in  char^ 
a..".  ...  ;..??-,:  ^^  r-i,  ;iuj  it  ci.iv  becoe  be  claimed  tl 
■topptog  id  Do[  ui  ioTitatioD  to  othere  to  enter;  but 
person  uifuicg  to  lake  passage  ia  entitled  to  consider  a 
as  SB  itiiplithi  mvilatioQ  lor  him  to  .In  »o,  and  if  the 
cbur^e  oi  the  cur  Jo  not  under  the  cirenmatanees  Intel 
sdditigoal  pa$aenger9,  tbej  must  in  aome  manner  ma 
known,  or,  at  lea^t,  see  that  the  car  is  not  started  so 
violently  as  to  injure  persons  attempting  to  enter:  Citi: 
T,  Jollv,   161   Ind.  SO,  67   N.  E.  935. 

YH.  As  Affected  by  the  Place  where  Bidiuj 
It  ia  notorious  that  the  seats  of  a  streetcar  are  not  tl 
where  passengers  are  permitted  during  their  transit. 
ear  ia  crowded  or  not,  they  are  uauatlj  allowed  to  atam 
tha  ear  and  on  the  platform,  and,  on  occasion,  when 
business  is  very  great,  to  ditnb  upon  or  attach  tbemf 
aidea  of  the  car.  The  place  where  a  paaaenger  tides  ma 
to  charge  him  with  contributiiry  negligence,  but  we  ap 


be  c 


e  that  he  i 


high  degree  of  core  as  other  passe 
.  Donovan,  94  Ala.  299,  10  South.  1 
m,  139  Ala.  3S9,  36  South.  736;  Me 
I;  TouQg  V,  New  York  etc.  Ky.  Co., : 
41  U  B.  A.  193. 
Enterins  or  Being  upon  a  Car  Withont 
Become  FassengerB. 
^  general  ttatement  alrendy  made  that  bef 
7<:iaienger.  he  must  offor  himself  as  eoch  ant 
'3  him,  it  Derpssarily  follows  that  persons  on 
^   or  iatendinK  to  so  offer  themaelvea  are  bo 
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entitled  to  the  bigh  degree  of  care  due  to  passengers  onlj.  The 
ost  familiar  instance  of  this  occurs  in  the  ease  of  newsboys  who, 
V  the  pdrpose  of  colling  papers,  are  in  the  habit  of  jumping  on 
in,  whether  moving  or  not,  and  there  soliciting  patronage  and 
mping  oil  when  they  have  accomplished  their  purpose,  or  are  eom- 
landed  to  do  00  bjr  the  carrier's  employes.  These  boys  and  others 
ho  are  upon  the  cars  for  a  temporary  purpose  and  without  any  in- 
Ation  of  paying  fare  or  taking  passage,  are  not  passengers:  Bam- 
ig  ▼.  Metropolitan  St.  B.  Co.,  157  Mo.  477,  57  8.  W.  268;  Pa^tt 
.  Men,  159  Mo.  143,  81  Am.  fit.  Bep.  347,  60  8.  W.  121,  62  L.  B.  A. 
84;  Duff  Y.  Allegheny  Y.  B.  B.  Co.,  91  Pa.  St.  458,  36  Am.  Bep.  675. 

IZ.    After  LMYlBg  the  Oar. 

The  inatant  »  passenger  steps  or  frees  himself  from  the  car  on 
vhieh  he  has  been  riding,  he,  for  most  purposes,  ceases  to  be  a  pas- 
wafer.    "The   street  is  in  no  sense  a  passenger  etation,  for   the 
Ntfety  of  which  a  street  railway  company  is  responsihle.    When  a 
psssenger  steps  from  a  car  upon  the  street,  he  heeomes  a  traveler 
vipvn  the  highway,  and  terminates  his  relations  and  rights  as  passen- 
ger, and  the  railway  company  is  not  responsible  to  him  as  a  carrier 
for  the  condition  of  the  street,  or  for  his  safe  passage  from  the  car 
to  the  sidewalh.     When  a  common  carrier  has  exclusive  occupation 
^  its  tracks  and  stations,  and  can  arrange  and  manage  them  as  it 
Mes  fit,  it  may  be  properly  held  that  persons  intending  to  take  pas- 
^e  upon  or  leave  a  train  have  the  relation  and  rights  of  passengers, 
in  leaving  or  approaching  cars  at  a  station.    But  one  who  steps  from 
s  street  railway  car  to  the  street  is  not  upon  premises  of  the  rail- 
way company,   but  upon   a  public  street,  where  he  has  the  same 
rights  as  every  other  occupier,  and  over  which  the  company  has  no 
tontrol.    His  rights  are  those  of  a  traveler  upon  a  highway,  and  not 
<it  a  passenger'':   Creamer  v.  West  End  St.  By.,  156  Mass.  320,  32 
Am.  St.  Bep.  456,  81  N.  E.  ddl,  16  L.  B.  A.  490;  Gargan  v.  West  End 
^  By.  Co.,  176  Mass.  106,  79  Am.  St.  Bep.  298,  57  N.  E.  217,  49  L. 
B.  A  421.    Where,  however,  a  railroad  company  is  operating  other 
Haa  and  ears  than  that  on  which  the  passenger  has  ridden,  it  is^ 
^  course,  its  dnty  to  exercise  a  high  degree  of  care  to  avoid  injuring 
^  I7  them  or  any  of  them,  and  until  he  has  passed  those  probable 
^^'^Svs,  he  may  still  be  regarded,  for  the  purposes  of  his  protection, 
«•  a  passenger:   Burbridge  v.  Kansas  City  By.  Co.,  36  Me.   App. 


Ajcesicui  State  Bbpobis,  Voi^  ICH. 


COMMONWEAI/TH  t.  ANSELVIOH. 

[IM  MaM.   876,   71   N.   E.    790.] 
OOKBTlTUTiOlTAI.  I.&W^-A  SUt«tt«  TothiAHag  Mi  1> 
tat  «  PwuJtr  for  tlM  Um  of  sad  Sale  of  B«slsteT«d  BottlM  «i 
Ue  written  eonaeDt  of  the  p«TMii  whose  name  appears  theraoi,  n 
pwehaaed  from  him,  is  not  vneoiistitationBL     (p.   591.) 

OON8TITDTIOMAI.  I.&W— Statute  Mkktng  Oec 
Prima  Fado  Brldateo  of  OtIbm.— A  statute  making  the  . 
bj  aa  agent  or  dealer  without  the  written  eoneent  of  or 
from  the  owner  of  bottles  regiatered  and  distinguiahod  by  ■ 

Sirima  facie   evidenee   of   a   violation   of   meh   statnte   is   not 
egislation  nor  nneonstitiitionaL     (p.    G92.)  I 

CXIKIITXTUTIONAI.  lAW  —  SUtnte  PartUUr  Dncoii*K 
UonaL— If  section  18  of  the  statute  of  UaasaehcBetta  iinpociiig  K 
penalty  for  the  nse  and  sale  of  registered  bottles  iritbont  the  «iiH 
ten  consent  of  their  owner,  unless  purehaaed  from  bim,  is  uncosA- 
tutionBl,  it  is  not  so  far  essential  to  the  other  parta  ot  the  act  ai  >• 
affect  their  vsliditj.     (p.  6B2.) 

FBAOnOE.— A  Motion  to  QnMh  k  Oomplalat  as  Belatlii(lr 
Hatters  of  Form  cannot  be  made  for  the  first  time  in  the  snpaiv 
court  to  which  the  ease  has  been  appealed  from  a  nmnieipal  twA 
(p.  6S3.) 

OBIHIKAI.  I.AW— PraseDtlng  Knr  Gnnod  of  I>afs)us.-;Os 
a  eriminal  trial  in  a  superior  court  on  appeal  from  a  munieifisl 
court  the  jury  may  be  iustraeted  that  thej  may  consider  the  1*^ 
that  one  branch  of  the  defense  introduced  in  the  former  court  wu 
not  presented  in  the  other,  if  they  are  also  told  that  the  defesdiit 
may  have  refrained  on  the  ground  of  policy  from  putting  i"  ^ 
whole  defense,  and  that,  unless  they  are  satisfied  that  the  dafeid- 
ant  had  the  evidence  in  his  possession  at  the  time  and  would  b*^ 
pnt  it  in  at  the  trial  in  the  lower  court  If  it  had  been  true,  no  i^ 
f erence  should  be  drawn  against  him  from  hU  failora  to  introdoM  tt 
there,     (p.  693.) 

Complaint  in  s  municipal  court  of  tbe  <aty  of  Boston  diug- 
iag  the  defendant  vith  the  illegal  nse  and  sale  of  certain  i^i** 
teied  bottles  in  violation  of  section  16  of  chapter  72  of  tha 
Bevieed  Laws  of  Massachneettfl.  He  was  fotmd  guilty  Mid  ip- 
pealed  to  the  euperior  court,  where  he  waa  again  tried.  In  ti* 
■-01  ,  ,,■  to  qnash  tiie  complaint,  but  wi*  ""^ 

nit.i  l;,    liio  jiuIll'.     .\   verdict  of  guil^  waa  retomed  bj  **• 
jury,  and  the  dcfcnilant  alleged  exceptions. 

^W»^C9ran,  W.  B.  Sulliran  and  C.  W.  Ford,  for  the  de- 


eecond  assistant  district  attorney,  for  S» 

IN,  C,  J.     This  is  a  complaint  ander  the  B»* 
r  ?S,  section  16,  charging  the  defendant  iritis 
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ing  eold^  bou^t,  given^  taken  or  otherwise  disposed  of  or 

Scked  in  certain  bottles^  marked  and  distinguished  with  the. 

ae  of  Ij.  Speidel  and  Company^  as  set  forth  in  the  complaint,. 

etiher  with  the  word  'Tl^istered/*  the  description  of  which 

He,   mark  and  device  had  previonsly  been  duly  and  legally 

d   and  published.    The  principal  contention  of  the  defend- 

\  is  {hat  the  statute  under  which  the  complaint  was  made  i& 

fionstitutional. 

This  statute  appears  to  have  three  objects^  of  which  one  is  to 
otect  the  public  from  fraud  and  deception  by  preventing  the 
iiathorized  use,  a  second  time,  of  vessels  or  receptacles  origi* 
lly  marked  in  such  a  way  as  to  indicate  their  contents  together 
(ih  the  source  from  which  they  came;  another  is  to  protect  the 
annf actnrer  or  dealer  from  loss  or  profits  or  reputation  by  the 
oaathorized  use  of  his  property  to  deceive  the  public  by  a  sale- 
I  an  inf  eriof  artiole  in  such  a  manner  as  to  indicate  that  it  waa 
tfamfactured  or  put  up  by  him;  and  the  third  is  to  aid  the 
lanufactarer  or  dealer  in  protecting  and  preserving  a  kind  of 
Toperty,  *^®  which,  from  its  nature  and  use,  is  peculiarly 
iable  to  be  misappropriated  by  careless  or  dishonest  persons* 
rhese  are  proper  objects  of  legislation,  which  have  been  recog- 
iized  in  our  statute  for  many  years:  Stats.  1850,  c.  90,  sees. 
1,  2;  Stats.  1852,  c.  197;  Stets.  1853,  c.  156,  sec.  1;  Stats.  1870, 
5.  340;  Bev.  Stats.,  c  28,  sec.  132;  Gen.  Stats.,  c.  49,  sec.  117; 
Qen.  Stats.,  c.  56,  sec.  8 ;  Oen.  Stats.,  c.  161,  sees.  55,  56 ;  Pub« 
Stat».^  c.  76,  sees.  3-6;  Pub.  Stats.,  c.  203,  sees.  63,  64;  Bev. 
laws,  c  72,  sees.  2,  3,  5,  10,  12.    Unless  this  statute  violates. 
tiie  constitution  in  the  nature  of  its  provisions,  or  in  the  methods- 
irhich  it  prescribes  to  accomplish  the  objects  of  the  legislature,. 
it  must  be  sustained.    We  see  nothing  in  it  that  transcends  the^ 
power  of  the  legislature  in  these  particulars.    The  means  pro- 
vided are  reasonably  adapted  to  the  ends  in  view.    The  statute^ 
does  not  apply  to  any  case  in  which  there  has  been  a  purchase 
from  the  owner  of  the  registered  receptacle,  and  it  properly  for- 
bids the  defacement,  or  use,  or  sale  of  the  receptacle  without  the* 
written  consent  of  the  owner,  in  all  case^  in  which  there  has  beenj 
no  purchase  by  anyone  from  him. 

The  defendant  contends  that  the  statute  improperly  gives  ad- 
vantages to  certain  classes  of  persons,  which  others  do  not  have. 
In  ibis  he  is  mistaken.  It  makes  provisions  in  reference  to  & 
kind  of  property,  used  in  a  peculiar  way,  which  is  of  such  a  na- 
tore  as  to  call  for  peculiar  provisions  for  the  protection  of  the- 
tmbL'c  and  of  its  owners  against  the  fraud  of  evildoers. 
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4oo,  the  provisioDB  making  poesessioii  b;  an  agent  or  i 
irithoTit  the  written  consent  of  or  pordiaae  from  the  < 
prima  facie  evidence  of  a  violation  of  the  etatute,  is  not  claM 
legislation.  The  peculiar  conditions  referred  to  in  this  part  td' 
the  Btatute  have  such  a  probable  connection  wiUi  the  cmamu- 
Aon  of  the  offense,  that  the  legisbiture  well  may  l^sl&te  a 
Teferenoe  to  them.  It  is  not  persons  who  are  particularly  deatt 
with  in  the  statute  but  the  conditions  which  pertain  to  tiieiT 
-occupatioD  and  business.  It  is  in  the  power  of  the  legialatozs 
1:0  make  certain  conditions  prima  facie  evidence  of  the  conuni^ 
icioQ  of  a  crime,  and  this  is  a  common  kind  of  legislation:  Cost- 
m«nweelth  v.  Williams,  6  Gray,  1 ;  Holmes  r.  Hunt,  122  UaM. 
fi05,  518,  23  Am.  Bep.  381 ;  Commonwealth  v.  Hall,  128  Uaa. 
410,  85  Am.  Bep.  387;  Commonwealth  t.  Barber,  143  Maaa. 
-660, 10  N.  E.  530;  Commonwealth  t.  Intoxicating  Liquors,  17t 
UasB.  311,  62  N.  K  889.  It  cannot  be  said  that  the  conditiona 
referred  to  in  *^  this  statute  are  so  foreign  to  probable  guilt 
4a  to  furnish  no  justification  for  the  legislative  euactment  that 
4hey  shall  be  deemed  prima  facie  evidence  of  guilt. 

Statutes  having  some  of  the  features  of  this  act  as  to  the  pro- 
tection of  trademarks  have  been  upheld  by  this  court:  Common- 
-wealUi  V.  Eozen,  176  Mass.  129,  57  N.  E.  223 ;  Tracy  r.  Banker, 
170  Mass.  266,  49  N.  E.  308,  39  L.  R  A.  508;  Gilman  t.  Hod- 
newell,  182  Mass.  139;  Lawrence  Mfg.  Co.  v.  Lowell  Hosiery 
Mills,  129  Mass.  325,  37  Am.  Rep.  362. 

The  case  of  People  v.  Cannon,  139  N.  Y.  32,  36  Am.  St  Bep. 
•668,  34  N.  E.  759,  arose  under  a  statute  whose  langnage  is 
almfiBt  iilrntical  with  the  language  of  this,  as  found  in  the  orig- 
inal .i.a.i i.i  liL  t^iu  Si.iliiiis  of  1893,  chapter  440,  and  the 

court,  in  an  tialiorati"'  opinion,  unanimously  held  the  Jaw  to  he 

in  (Gillespie  t.  People,  188  HL  178, 

,76,  58  N.  E.  1007,  62  L.  R.  A.  283,  and  Hor- 

Ion  Laboratory  Co.,  205  111.  497,  98  Am.  St 

i,  declaring  similar  statutes  unconstitn- 

hannony  with  Iho  cases  in  this  commonwealth. 

that  the  parts  of  the  statute  involved 

.'ua\.     Without  intimating  that  then 

different  conclusion  in  regard  to  section  18 

Commonwealth  T.  Intoxicating  liquors,  ITS 

K.  389)  it  is  enough  to  say  as  to  this  part  of 

a  not  inyolved  in  the  present  case,  and  that 

L^tial  to  the  other  parts  of  the  act  that  its 

ty,   if  it  were   unconstitutional,  would  affect 
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tieir  validity:  Commonwealiti  y.  Petranich,  183  Mass.  217,  66 
r.  R  807 ;  Edwards  t.  Bruorton,  184  Mass.  529,  69  N.  E.  328. 
Th«  aecond  part  ol  the  motion  to  quaeh,  which  relates  to  mat- 
as  of  forzn^  not  having  been  made  in  the  lower  court,  comes  too 
tte  and  need  not  be  considered:  Be  v.  Laws,  c.  219,  sec.  21; 
Tommonwealth  v.  Beid,  175  Mass.  325,  56  N.  £.  317. 

The  defendant  objected  to  evidence  of  the  filing  and  publi- 
iation  of  the  description  of  the  name  used  by  L.  Speidel  and 
Company,  because  it  was  done  about  JanuM*y  17,  1900,  before 
iie  enactment  of  the  Bevised  Laws  under  which  the  complaint 
was  made.  The  answer  to  this  objection  is  that  the  filing  and 
publication  were  done  pursuant  to  the  Statutes  of  1893,  chap* 
feer  440,  section  1,  which  was  repealed  by  the  Revised  Laws> 
diapter  227,  but  was  embodied  in  substance  in  the  Bevised  Laws, 
chapter  72,  section  15.  It  is  provided  by  the  Bevised  Laws, 
chapter  226,  section  2,  that :  *'The  provisions  of  the  Bevised  Laws, 
so  far  as  they  are  the  same  as  those  of  existing  statutes,  shall 
be  construed  as  a  continuation  •*•  thereof  and  not  as  new  en- 
aetmenta.''  So,  also,  section  4  of  this  chapter  provides  that  the 
repeal  of  a  law  by  the  chapter  "shall  not  affect  any  act  done, 
ratified  or  confirmed,  or  any  right  accrued  or  established  .  •  •  • 
Before  the  repeal  takes  effect,^^  etc.:  See,  also,  Bev.  Laws,  a 
^26,  sees.  5,  6.    The  evidence  was  rightly  admitted. 

The  defendant  also  objects  to  that  part  of  the  charge  in  which 
the  judge  instructed  the  jury  that  they  might  consider  the  fact 
tbat  one  branch  of  the  defense  introduced  at  this  trial  was  not 
presented  at  flie  trial  in  the  lower  court.    This  instruction  was 
carefully  guarded.    The  jury  were  shown  that  a  party  might,  on 
grounds  of  policy,  refrain  from  putting  in  his  defense,  or  a  part 
of  his  defense,  in  the  lower  court,  and  Ihat  in  such  a  case  no  in- 
ference could  be  drawn  against  him  from  his  failure  to  put  it  in. 
They  were  told  that  Unless  they  were  satisfied  that  the  defend- 
^t  had  the  evidence  in  his  possession  at  the  time,  and  would 
have  put  it  in  at  the  trial  in  the  lower  court  if  it  had  been 
true,  no  inference  should  be  drawn  against  him  from  his  failure 
to  introduce  it  there.    There  was  no  error  in  the  instruction : 
Ooimnonwealth  v.  Goldstein^  180  Mass.  374,  91  Am.  St  Bep. 
311,  62  N.  E.  378. 
Exceptions  overruled. 

A  Siaiftte  of  New  York  similar  to  the  one  Involved  in  the  pr^^- 
<^pal  ease  is  upheld  as  valid  in  People  ▼.  Cannon,  139  N.  Y.  3^ 
Am.  8t.  Bep.  668,  but  an  Illinois  statute  of  like  import  is  prone 
vncoQfltitntional  in  Horwich  v.  Walker-Gordon  etc.  Co.,  205  H 
^  Am.  St.  Bep.  254. 

Am.  St.  Bep.,  Vol.  104-88 
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PATTL  T.  nrZLITT  AST)  CASUALTY  COMPANT. 
[lis  Itam.  4J3,   71   N.  E.  801.] 

t  Sm  wftfefat  tte  nna  Baqvlni  h 


— Wbere  *  pol«7  "■ 

U  rre-.-Tvc  Mi;rTo5s  beM  fc«  bnr:^!  witkia  six  Boatbs  from  tb» 
csH  iif  HaiX  la  w£d«  traofkt  Bfta  tkal  Use  cannot  be  ■Dsuiaed 
««  UK  frrncvi  liax  ^  mjwjilmm  iHM*4  after  tba  tu*  b^na  to  n* 
7r-n<fa:-i  !«■  t^i^auj  fi^  ■■ialiiniaa  mit,  <«iiiM  illlj  if  tto 
'  nfrttd  before  tW  «z  »onth*  cxp^ed,  leaving  « 
'  :.  B  «kkk  U  brine  Mti<n-  (pl><  596,  597.) 
k  ^  HrrHwrt.— Tbc  FUIbi«  to  8w 
t  ptKcy  i—iiii^  agniaot  dealt  br 
io:.^::z:  «ii3!i«  fca  t-LiJiWii  ^  tbc  grand  tbat  the  peraonB  entitled 
it  mt  L-i  sK  kBfv  t£  ^M  lisitntim  af  ti»i  ca«t«i>ed  in  tke  policT. 
JL    so-. 


r  afimol  ilfath  br  accident  in 
^ij-.-T?  viti.  ax.£  ^TipT-T.---T-H--»«  ta.  penons  entitled  to  nwinttiB 
an  ».'::,-3  in  :m  ^tl^T  ^>^  »k  call  tkcir  attention  to  the  pnrimoa 
\ifr^-i  -j:i_^xc  !.:«  :j:bi«  w^iia  wkick  ncti^  tkereon  migit  b* 
tr-.'.^::.  i.-r  ^  ujt  wxj  iai^rs:e  •"■■"  Tclianee  would  be  brooglit  oa 
»».-i  T.-;rv5-,.-i.  B  3.r(  a  vxrrcr  ti*ie«>f.  BW  doea  it  create  anj  eHoppt' 
a^»-:ids  K.:*[viiL«2:  le.aate  «■  it,     i*^  597,  SS8.) 

F-  T.  Rf-=e-  5.  H.  r.-e:«  ac-a  P.  P«nl,  for  &e  pUintift 

~0X-  J.     Tlis  is  >n  actioD  of  ccmtiact  to  recorcr 

-*#  zr.-zsizi  li.Htis  ^xa  >n  accident  policy  issued 

-~t,  a  o:7r-_-ra;:?a  or^iciied  nnder  the  laws  of  the 

■  :..  L  i4j-:«  F.  Panl,  wiw  died  May  M. 

_"=*--'    ::'  .->  .lt:iai  ic-jsnes  tcceiTed  a  few  d»j» 

-.  a -aiii  to  Carrie  T.  Paul,  the  pl»io- 

j  i:  by  a  lec^vo'  in  ber  name  foT  t>i^ 

:v  «i  a  report  by  ti»e  pieEiding  jn*" 

^  a?  re^^iefwd  by  the  defatdant,  th«t 

r^rex  OQ  iis  part  ot  the  tenns  of  ^ 

I  -i^*^"^  ;-di:n:«it  in  favor  of  the  plaintiff- 

^*^  tfc-*  jui^ect  is  to  he  affirmed ;  otber^ 

*^   ^   b«  altered  as  law  and  justice  wtj 

|^^"^?st  oC-ier  things  that  proof  of  de^ 

*  "^e"  company  within  two  mcmths  fro« 

**iat  "le^  proceedings  for  recoTerJ 
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ereunder  may  not  be  brought  till  after  three  months  from  the 
ate  of  filing  proofs  at  the  company^s  home  office,  nor  brought 
t  all  unless  begun  within  six  months  from  the  time  of  death. 
.  .  .  Claims  not  brought  in  accordance  with  the  provisions  of 
his  ***  paragraph  will  be  forfeited  to  the  company/'    The 
rrit  in  this  case  is  dated  July  18,  1903.     Due  proof  of  the  death 
)f  the  insured  was  filed  at  the  home  office  of  the  company  in 
STew  York  on  July  7,  1902,  and  no  question  arises  as  to  that 
[)n  the  twenty-sixth  day  of  June,  1902,  Jennie  I.  Paul,  the 
vidow  of  the  insured,  filed  a  bill  in  equity  in  the  superior  court 
igainst  the  beneficiary  named  in  the  policy,  the  present  plain- 
tiff, alleging  that  the  only  interest  which  the  beneficiary  had  in 
the  policy  was  that  of  pledgee,  and  offering  to  pay  what  was  due, 
and  to  redeem  the  policy,  and  praying  for  an  injunction  to  re- 
strain her  from  selling  or  assigning  the  policy,  and  from  insti- 
tuting or  prosecuting  any  suit  against  the  company  or  receiving 
any  money  payable  under  the  policy.    An  injunction  was  issued 
as  prayed  for  on  the  next  day,  June  27th,  and  notice  thereof 
sent  to  the  defendant    On  November  26,  1902,  a  final  decree 
was  entered  in  the  equity  suit  in  favor  of  the  plaintiff  in  that 
suit,  Jennie  I.  Paul.    An  appeal  from  this  decree  was  taken  on 
December  1,  1902,  by  the  defendant,  the  present  plaintiff,  which 
was  waived  by  agreement  of  the  parties  about  a  year  afterward,, 
and  a  rescript  was  sent  down  from  the  full  court  ordering  the 
decree  to  be  affirmed.    The  proceedings  in  regard  to  the  appeal 
do  not  seem  to  us  to  have  any  bearing  on  the  questions  now  in 
i«ue.    In  April,  1903,  on  application  of  the  widow,  the  plain- 
tiff in  the  equity  suit,  two  receivers  were  appointed  in  that  suit 
to  receive  the  money  due  on  the  policy.     For  some  reason  which 
does  not    appear,  they  were  not  authorized  to  sue  and  collect 
what  was  due,  but  only  to  receive  what  was  due.     Subsequently, 
>l«o  on  application  of  the  plaintiff  in  that  suit,  one  of  the  re- 
ceivers having  resigned,  full  authority  in  the  premises  was 
granted  to  the  remaining  receiver,  and  on  July  18,  1903,  as 
already  stated,  this  action  was  brought  by  him  in  the  name  of 
the  beneficiary  for  his  benefit 

The  defense  is  that  the  action  was  not  brought  within  the 
time  limited  in  the  policy.  And  it  is  clear  that  it  was  not 
But  the  plaintiff  contends  that  the  injunction  operated  to  excuse 
her  from  the  effect  of  the  limitation  contained  in  the  policy,  and, 
if  it  did  not,  that  the  conduct  of  the  defendant  has  been  such  as 
to  warrant  a  finding  that  it  has  waived  the  provision,  or 
estopped  to  set  it  up.  We  do  not  think  that  either  content 
ia  well  taken. 


6»S  Ammicam  Staxb  Bstokts,  Vol.  101.  [Maat 

^*  Tboo^  this  wctiim  is  broagbt  by  the  nearer  ia  the  bum 
•t  the  bateficur]r,  it  is,  in  effect,  proeecated  for  the  beaefit  ^ 
tbe  widov.     Bnt  it  is  Kuaifest  thai  neither  ebe  Dor  the  Tcceinr 
can  stand  is  snr  better  poeitimi  than  the  party  to  whom  by  iti 
terms  the  policy  is  made  payable,  except  that,  possibly,  a  miTer 
to  t'le  widow  migfat  inure  to  the  benefit  of  the  plaintiff:  Jea- 
aings  T.  Metropolitaa  Ins.  Cix,  148  Mass.  61,  66,  18  N.  £.  601. 
It  is  acU  eettled  that  the  limitation  named  in  the  policy  is  a 
^ood  one,  and  ia  binding  on  the  insured:  Lewis  t.  Metropolitan 
Ins.  Co.,  180  Mass.  3L7,  62  N.  E.  369.     The  {daintiff  indeed 
does  not  cmitend  that  it  ia  noL     As  a  g«ieral  rale,  when  the 
period  of  limitatioB  prescribed  by  statute  has  began  to  ran,  it 
will  eontinne  to  run  unless  the  case  is  broagbt  within  one  or 
more  of  the  exceptions  provided  by  the  statute.     We  do  not  ae« 
why  the  same  rule  should  not  apply  to  limitationa  by  ctmtzact: 
Wilson  T.  Aetna  Ins.  Co.,  27  Vt  99.     In  some  states  the  time 
during  which  an  injunction  is  in  force  restraining  the  bringing 
of  an  action  is  excepted  by  statute  from  the  time  limited  for 
the  commencem»)t  of  the  acti<u :  Wood's  Limitation  of  Actiooi, 
sec  243.     There  is  no  sndt  statute  in  this  state.     Whether  if 
there  were  it  would  apply  to  limitationa  by  contract  might  admit 
of  question:  Biddledwrger  t.  Hartfwd  In&  Co.,  7  WalL  386, 
391,  19  Ll  ed.  257;  WUkins<m  v.  First  Nat  Ins.  Co.,  73  N.  Y. 
499,  28  Am.  Hep.  166;  Hamilton  t.  Boyal  Ins.  Co.,   156  N. 
Y.  327,  50  N'.  E.   863,  43  L.  B.  A.  485;  Brown  t.    Boger 
Williams  Ins.  Co.,  7  B.  L  SOL     It  is  not  necessary,  however, 
to  coDsider  that  qne^on  now,  since  neither  the  policy  nor,  as 
already  otjeerved,  the  statutes  of  this  commonwealth  contain  any 
exception  or  provision  in  regard  to  the  effect  of  an  injonction 
vpon  the  Visitation  of  actions.     If  there  ia  no  exception  in  the 
policy  proviiLiu  for  such  a  case,  and  no  provision  in  the  statute 
|t^  **  diffituli  I.,  understand  how  ao  injanctiwi,  issued  «ft«  the 
t  limiievi  in  ihe  policy  had  begun  to  run,  can  operate  to  pre- 
nt  the  limitaiina  from  taking  effect,  and  it  was  so  held  in  re- 
1  suniiar  stipulation  in  a  policy  of  insurance  in  Wil- 
-■^'at  Ins.  Co.,  72  N.  Y.  499,  28  Am.  Bep.  166. 
till  oontends  that  what  is  said  m  tiiat  caae  in  r^ard 
|ct  of  an  iojunction  upon  the  limitation  named  in 
-.,      ^'^',*'"^  that  it  has  be«i  modified,  if  not  over- 
Hator  deeiaion  in  Hamilton  t.  *"  Boyal  Ins.  Co., 
^:,j/j     ^-  E.  863,  42  U  B.  A.  485.     But  aU  that 
^Qn^vlmiit^r    **"'  '  statutory  provision  in  regard  to 
*-  actions  operated  to  save  an  action  begun 
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in  tocx«dtnoe  wifli  it  from  the  effect  of  a  limitation  create^  by 
tmtract  as  well  as  a  limitation  created  by  statute.    To  that  ex« 
tent  it  may  hare  modified  or  overnilad  tbe  statCTaent  in  th* 
opimoQ  in  WiUdnaon  t.  Kret  Nat.  Ihb.  Co.,  72  N.  Y.  499,  28 
Am.  Kep.  166,  fhat  the  provision  in  tiie  statates  of  New  York 
saTiiig  tiie  rights  of  parties  stayed  by  injunction  had  no  applica** 
ticm  where  ^e  limitation  was  prescribed  by  the  contract  of  the 
parties.    The  general  reasoning  of  the  court  in  Wilkinson  ▼• 
First  Nat  Ins.  Co.,  72  N.  Y.  499,  28  Am.  Rep.  166,  as  to  the 
effect  of  an  injnncticm  upon  a  limitation  by  contract  remains 
^uis£Eectedy  we  tiiink,  and  se^ns  to  us  more  satisfactory  than 
tiiat  in  Jadcson  v.  Fidelity  etc.  Co.  of  New  York,  75  Fed,  369^ 
21  G.  C.  A.  394,  where  the  decision  was  by  a  divided  courts 
and  in  Bamsluiw  v.  Sun  Mutual  Aid  Soc.,  68  Md.  465,  6  Am. 
St  Bep.  460,  12  AtL  884,  relied  on  by  the  plaintiff.    In  the 
latter  case  the  oourt  sou^t  to  apply  to  the  case  before  it  the 
principle  laid  down  in  S^ocimes  v.  Hartford  Ins.  Co.,  13  Wall. 
158, 20  L.  ed.  490,  where  tiie  supreme  court  of  tiie  United  Statea 
held  tiiat  a  provision  similar  to  that  which  we  are  considering 
did  not  operate  in  case  of  war  between  the  countries  of  the  con- 
tracting parties.    But  it  is  manifest  that  the  circumstances  of 
that  case  were  entirely  different  from  the  circumstances  of  this. 
Application  could  have  been  made  to  tiie  court  at  any  time  by 
wiy  of  tiie  parties  interested  for  the  appointment  of  a  receiver, 
and  such  a  modification  of  the  injunction  as  would  allow  him  to 
bring  suit  on  tiie  policy,  and  the  injunction  would  no  doubt 
have  been  modified  and  a  receiver  appointed  as  was  finally  done. 
Moreover,  tiie  final  decree  in  the  equity  suit  was  entered  before 
^  BIZ  months  expired,  and  the  time  which  elapsed  between  the 
uate  of  its  entry  and  the  expiration  of  ilie  aiz  months,  though 
^^  WBB  a  sufficient  time  in  which  to  bring  suit.    It  is  no  ex* 
<!Qse  for  the  widow  or  the  receiver  to  say  that  they  did  not 
™^  ^  the  provision  in  relation  to  the  bringing  of  an  action. 
For  aogfat  that  appears  a  copy  of  the  policy  could  have  been 
pTocxoed  at  any  time.    Furthermore,  tiie  plaintiff  is  chargeable 
^th  knowledge  of  the  contents  of  the  policy,  and,  as  already 
^^^^crved,  so  far  as  the  present  suit  is  concerned,  the  receiver 
^  the  widow  can  stand  in  no  better  position  than  the  plaintiff. 
Aether  equity  could  or  would  **•  afford  relief  from  the  for- 
feiture incurred  by  the  failure  to  bring  an  action  within  the 
^«  timited  in  the  policy,  it  is  not  necessary  now  to  consider. 
We  do  not  mean  to  intimate  that  it  could  or  would.    T 
^  iction  at  law  and  the  pleadings  do  not  raise  any  q 


c  Hxei  BeTnolds  Co, 


I.-S  .*  1  -iiu  I— I  ^-..!i  I.  r'or-  ir  «iurr  rj  is  intapositioii 
na  -^-^'ZiT  £1  x^  ^^  :•.->  ir  v^onm^'  iz.rfa-ied  by  the  de- 
» -;  ^:r^  r:^  r.  "r^  ^  •*  um    *  i  igiit*r^  K  iiiwu  il  wiH  give  him  a 

r  r  ^  -.::  -^f  -'..-^i-rr  jr.noaizs  irac  in?  A£f«&^&r?  is  estopped 

Ji  "Tr  ^      "    i:r ;  i:ac  r  r  ::s  aiic  x  hk  im^d  u«  xi^t  to  do 
3^%     T  -  c^  L^  ^i-  »3  ■»::...a  11^  anTHKunt  3^  Vttsed  mi%  in 

r^mr-«    :•  r  :*.e  7-i.:n::f  a&£  'SM  -raai*"  sni  ^e  icteiier  and 

ar"i*  !i  rr'^'-^Ti  "sut  jtatsiLaic^  xhl  iitf  ^9z*biw^  ^Kiber  the  cobd- 
7:ui'*  ::>:r  .2^  ^.-'oife^i  K  sr^  'trnas  £&Iiii£  :^  a;n:e&raoa  of  tits 
i-^:i  1  f  IT  "i:-  n*  .  «^  /r  :!!«  :r»,'-L*T!r  ar  lii&r  .MoaaeL  to  the  Bia- 
T-ii-  a  *;::':i.::\-i  ji  *:•»  "jcunr*  rr  zanamani  'aa:  tber  shoold 
^  -  i^-*-:i  -  ir  :^vit^-i  t/  t^^  "mt  sbmvuz  :iaz:sisd  lo  be  due, 
x:  ^  1l  .  -  I  *•  '.  Li  i  ziac  "zitf  ±sc  3»t:lv  zlxz  'z^  rCiiriL^  or  tbe 
w  :•-  F  ir  -:•:  T'i^.-iiTfr  jr  "^r^fir  ^janse.  iaiL  ^ssk:  t^  defoidant 
j:  ".-!:■:•'•:  v  ^  -  x"?*a  *:nf  J-2:-3«:L'*aL  :*nTKi."T%»i  :a  lie  r^xicr,  was 
lie  I  •  :-r  i  --tf  izs^vir.  r^;?>evva_  ?*::.f,Tirg  ai  rI;aMd  vron  the 
fiu!:  -:^-  .0.  y  .  -r-r:  >£r  17.  I«  :i,  iiif  n**ai£u3^  w-*  irfxmed  hj 
riif  1—  n- -  f  r  Tni:!.-;  L  Ti-u  tra*  aj»  f^rirrr  «;iit  vas  to  be 
-r:»r*i  7C  "iiti  f ._  •  T '.-r^  jl  rn-iii^  y  :=^f!n.Sar  IT^  aai  ^-t"  it  mast 

irn-T  ^tf  ns^  :-  la.  i2?i  >;  -  :c?  r^tf  J-TL:a.njit  €xrcr^  which  aas 
X --^-nn  :»fr  t:^:z^  'z-iz  tie  i^ff^noA-Ti  is^  ^Ikuz.  as.-!  ce  the  far- 
zi*ir  iu.2  r:^:  wzhtl  tie  r*.-«i>^^ir  nsb^  ofoiasii  ia  Haj.  190^ 
i::^  bzi^Lizz  T-.zi^^i  ^  ^aj.  joji  rirfrer  5ci£  tsat^  airier  tha 

ai>  :c-_rir:cL  t?  ^♦j  t\.i  t:^  »r  ^  Jecza?  L  Ptsl.  or  to  tba 
K«i--?r.  s  **^  rill  iii'fir  irrjnzrc  ac  Csai  «u  ^&r  oxusei  a> 
tie  rr:  '-^i.c  zi  n»i  r«:l:rr  ii  r*nri  5?  ^e  Imitaiica  of  artioos. 
It  Lii  a  r.r:i  v  *s?:izr«*  tz^:  xne  n&rc«»  vcre  cctniiani  of 
it,  az«i  w::ili  p^j  iza  beei  •:  ix  It  £ai«  bo  aianiitBi  to 
azT  of  tbf  r«Lri:«  t.idt  it  wrrvili  r»-c  r?iT  rtvn  it.  aad  it  held 
cut  to  iz.i->:r^«c~:5  t.>  tbKi  t,?  i-^lij.  It  aras  i»t  a  partr  to 
the  «»:~:t7  fi::u  ar^i  ^-^  c::rz::iiL::a:iNi  Tr!;in;arilT  aK«2e  to  ft 
«     ^         ber  15,  l>:t,  that  the  e^n*  s^itit  vas  to  be  tiied  «i 
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Ibe  following  Monday  imposed  on  it  no  duty  to  inform  him  of 
the  proYision,  or  of  its  purpose  to  rely  upon  it,  and  in  the  ab- 
aenoe  of  any   sucli  duty  its  silence  cannot  be  construed  as  a 
waiver  of  the  provision  or  as  estopping  it  from  relying  upon 
it    What  took  place  in  May,  1903,  was  long  after  the  time 
limited  for  the  commencement  of  an  action  had  expired.    The 
fact  that  the  defendant  coupled  with  its  refusal  to  pay  an  ob- 
jection that  the  receiver  could  not  compel  payment  cannot  be 
r^arded  as  a  waiver  of  the  limitation,  or  as  estopping  the  de- 
feaidant  from  taking  advantage  of  it    It  was  none  the  less  a 
refusal  on  whatever  ground  it  was  put    And  even  if  we  assume 
that  it  was  put  on  the  ground  that  the  receiver  had  no  power  to 
compel  payment,  neither  the  plaintiff  nor  the  receiver  nor  the 
widow  were  in  any  manner  prejudiced  or  misled  thereby,  as 
mi^t  perhaps  have  been  the  case,  if  it  had  happened  before  the 
linie  for  bringing  the  action  had  expired:  See  Cook  v.  North 
British  etc.  Ins.  Co.,  181  Mass.  101, 104,  62  N.  B.  1049 ;  Eooney 
V.  Maryland  Casualty  Co.,  184  Mass.  26,  67  N.  E.  882. 

We  think  that  the  ruling  requested  should  have  been  given 
and  that  judgment  should  be  entered  for  the  defendant. 
So  ordered. 


The  Parties  to  a  Cawtraet  of  Insurance  may  limit  the  time  within 
whieh  an  action  thereon  may  be  brought:  McFarland  v.  Bailway  etc. 
fm.,  5  Wjo.  126,  63  Am.  St.  Bep.  29.  And  the  limitation  is  bind* 
ing,  according  to  Mead  ▼.  Phoenix  Ins.  Co.,  68  Kan.  482,  ante,  p. 
412,  against  minor  beneficiaries. 


SUPREME    COUBT 


Iifie 


iVMo^eB  SBci^  BsteraL     (p^  €03.) 

Action  by  th«»      ^^  i 

iB«iA^^l8  farni^^  -    ^^  Detrait  to  recoTor  for  work  done  m 

ipervS^,^  Jt  to  the  defoidmiit  and  for  the  eipen* 

*e  <ni^«      ^^'^^^  ''^'^-     ^  ^P'^l,  1896,  an  tdj^* 
^      ^^^  ^a*  made  between  the  plaintiff  asd  th 
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B&Bdaiit  fihowia^  fbat  the  latter  owed  to  the  former  JkSiMxlr 
voD^r-thiee  thousimd  dollars,  of  wliich  the  defendant  agreed 
I  pay  twelve  thousand  doUars,  but  desired  tiie  baknce  to  !•-* 
lain  natii  it  eoidd  present  a  coQuterclaim  for  cencretkig  under 
bi  traeka.  This  cWm  was  baaed  an  an  (nrdinanee  of  the  plain*^ 
iffy  which,  MDong  other  things,  provided  that  as  to  six  indiea 
t  concrete  oa  which  ties  were  required  to  rest,  the  expense 
kmdd  be  boxxie  by  the  lannicipaU^.  In  addition  to  the  da^ 
oanda  founded  on  the  eiaim  of  concreting  there  wsb  also  one' 
Im  materials  which  it  was  claimed  the  board  of  public  woAa 
«f  the  plaintiiE  took  away  fxoxn  Ihe  street,  thereby  preventingr 
the  defendant  from  u^ing  such  material  in  reeonstrueting  it» 
payement  and  restoring  the  street  to  order.  The  trial  courts 
Toled  againfit  the  defendant  as  against  both  claims,  and  a  ver*^ 
diet  was  found  for  the  plaintiff  without  making  any  allowance: 
ler  them.     The  defendant  brought  error. 

Corliss,  Andms  &  Leete  and  John  J.  Speed,  for  the  appellants 

Timothy  E.  Tamsnqr  and  Albert  B.  Hall,  for  the  appellee. 

^  MONTGOMEBY,  J.    A  question  of  ^eat  importance  to- 
practitioners  was  presented  on  the  trial  of  this  case.    A  number 
of  the  }urors  called  in  the  case  were  taxpayers  in  the  city  of 
Detroit    They  were  challenged  for  cause  on  the  ground  of  in- 
terest.   Were  they  competent  jurors?    There  is  no  statute  of 
this  state  to  which  our  attention  has  been  directed  which,  with* 
rapect  to  this  case,  modifies  the  common-law  qualifications  of 
jurors.    It  is  provided  by  section  1026  of  3  Compiled  Laws 
^at,  ^  penal  actions  for  the  recovery  of  any  sum,  it  shall  not 
be  a  good  cause  of  challenge  that  a  juror  is  liable  to  pay  taxea 
in  any  county,  oity,  village,  township  or  district  which  may 
be  benefited  by  such  recovery^';  and  by  section  2468  of  1  Com- 
filed  Laws,  it  ia  provided  that^  ^on  tiie  triaJ  of  every  action 
in  which  a  county  shall  be  interested,  the  electors  and  inhabit- 
vits  of  such  county  ahall  be  competent  witnesses  and  jurors.^ 
Ko  similar  provision  is  found  affecting  the  common-law  quali« 
fications  of  jurors  in  suits  where  cities  or  townships  are  par- 
ties.   In  Smith  v.  German  Ins.  Co.,  107  Mich.  270,  65  N.  W.. 
236,  30  L.  B.  A.  368,  we  held  that  since  tiie  enactment  of  sec- 
tion 2468  of  1  Compiled  Laws,  a  taxpayer  of  a  county  is  ^ 
competent  juror  in  an  action  to  which  the  county  is  a  party  ^ 
but  this  holding  ^*  does  not  relieve  the  difiiculty  in  the  pref" 
case.    The  Question  here  is  as  to  the  competency  of  these  ju 
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4it  common  law.    The  authorities  are  not  agreed.    A  number 
of  cases^  and  perhaps  numerically  the  weight  of  authority,  8ii»- 
tain  the  contention  of  appellant's  counsel.     But  there  are  not 
wanting  cases  which  hold  that  the  interest  of  a  taxpayer  in 
41  municipalily  is  not  sufficient  to  exclude  him  upon  the  ground 
•of  interest:  See  Kemper  v.  City  of  Louisville,  14  Bush,  94; 
Oily  of  Marshall  v.  McAllister,  18  Tex.  Cir.  App.  160,  43  8. 
W.  1043;  City  of  Dallas  v.  Peacock,  89  Tex.  68,  33  S.  W.  220; 
Bathbun  t.  Thurston  County,  8  Wash.  238,  35  Pac.  1102;  Jsck- 
•on  Y.  Pool,  91  Tenn.  448,  19  S.  W.  324;  Eastman  v.  Commia- 
^oners  of  Burke  County,  119  N.  C.  605,  26  S.  E.  39 ;  City  of 
Omaha  v.  Cane,  15  Neb.  657,  20  N.  W.  101;  City  of  Omaha 
T.  Olmstead,  5  Neb.  453;  Commissioners  of  Clermont  County 
T.  Lytle,  3  Ohio,  289.    The  practice  in  this  state^  so  f ar  as  i^e 
are  advised,  is  in  line  with  the  authorities  cited«    A  significant 
fact  is  that  section  1109  of  1  Compiled  Laws  excludes  judges 
from  sitting  in  cases  on  the  same  ground  that  jurors  are  ex- 
>cluded ;  and  yet,  so  far  as  we  are  advised,  the  uniform  practiee 
both,  at  the  circuit  and  in  this  court,  during  the  entire  judicial 
history  of  the  state,  has  been  for  jiidges  to  sit  in  cases  involving 
the  rights  of  municipalities  in  which  the  presiding  judge  is  a 
taxpayer.    This  has  been  true  both  as  to  the  circuit  and  tbe 
supreme  court  during  its  entire  history ;  and  this  long-continued 
practical  interpretation  of  the  law  should  be  deemed,  as  ire 
think,  controlling.     There  was,  therefore,  no  error  in  permit- 
ting these  jurors  to  sit. 

As  to  the  claim  of  defendant  for  materials  removed,  it  is 
not  clear  that  they  were  not  considered  as  in  part  compensa- 
tion for  the  work  done  by  flie  board  of  public  works. 

The  important  question  in  the  case  is  as  to  the  right  of 
the  defendant  to  demand  compensation  for  concrete  placed 
under  the  ties  in  laying  the  tracks  of  the  road  in  unpaved 
streets.  That  it  was  the  duty  of  the  city,  under  the  ordinance, 
**  to  put  down  this  concrete,  is  clear;  but  it  is  contended  that 
"this  provision  of  the  ordinance  was  ultra  vires.  This  conten- 
tion is  answered  by  the  mandamus  case  between  these  same  pa^ 
ties,  decided  at  the  present  term:  City  of  Detroit  v.  Detroit  By. 
Co.,  133  Mich.  608,  95  N.  W.  736. 

It  is  said  in  the  brief  of  plaintiff's  counsel  that  this  ques- 
tion is  res  adjudicata.  It  appeared  on  the  trial  that  a  tax- 
payer had  at  one  time  procured  a  temporary  injunction  against 
the  city  or  the  board  of  public  works,  restraining  the  work  of 
^concreting.    The  record  of  that  case  is  not  in  evidence^  althongli 
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it  appears  that  the  circuit  judge  was  of  the  opinion  that  the 
<X)ntract  was  ultra  vires.  Apart  from  the  fact  that  the  record 
'does  not  disclose  that  that  case  ever  passed  to  decree^  the  fact 
that  defendant  was  in  no  way  a  party  to  the  record  is  a  suffi- 
•cient  answer  to  the  contention  that  ttie  holding  of  the  circuit 
judge  in  that  case  is  a  controlling  determination  of  the  present 
For  the  error  pointed  out,  the  judgment  will  be  reversed, 
and  a  new  trial  ordered. 

Ilie  other  justices  concurred. 

SUPPLEMENTAL  OPINION. 

IfONTGOMEBT,  J.  Beference  is  made  to  the  decision  of 
this  case,  reported  supra.  It  is  said  in  the  decision,  in  sub- 
stance that,  as  to  the  claim  of  defendant  for  materials  removed 
by  the  city,  it  is  not  clear  that  this  claim  was  not  considered 
and  adjusted  by  the  parties;  but,  as  the  opinion  leaves  unde- 
cided the  question  of  liability  in  case  the  jury  should  find  that 
this  item  was  not  adjusted,  the  parties  have  stipulated  that  this 
question  should  be  considered  by  the  court,  and  an  announce- 
ment made  for  the  guidance  of  the  court  on  a  new  trial. 

The  testimony  is  conflicting  upon  the  question  whether  in 
the  adjustment  of  May  14, 1896,  when  an  agreement  was  reached 
as  to  the  amount  due  the  city,  a  claim  for  such  material  was 
put  forward  and  considered.    This  was  a  question  of  fact.    If 
such  a  claim  was  made,  even  though  it  was  totally  disallowed, 
yet,  in  view  of  the  fact  that  other  *®  deductions  and  conces- 
sions were  made  by  the  city^  we  agree  with  the  circuit  judge 
that  the  settlement  then  made  concluded  the  defendant. 
If  no  settlement  of  this  item  was  made,  the  question  pre- 
.  sented  is  this:  Whether,  when  the  defendant  was  engaged 
.  in 'tearing  up  the  pavement  or  surface  of  the  street  for  the 
purpose  of  laying  the  track,  it  was  entitled  to  use  the  material 
thus  torn  up  in  putting  the  street  in  the  condition  required 
by  the  ordinance,  so  far  as  the  same  was  suitable  to  the  pur- 
pose, and  whether  the  city  was  liable  for  such  material  removed 
by  its  authority  while  the  replacing  of  the  pavement  was  in  prog- 
ress.   We  think  the  answers  to  these  questions  should  be  in  the 
affirmative.    We  can  see  no  good  ground  for  saying  that  the 
'^  ordinance  contemplated  that  the  old  material  which  was  en- 
^   tirely  suitable  for  use  should  be  replaced  with  new.    This  was 
^^  not  the  contract. 


ii 
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It  is  now  said  fhat  Hie  claim  had  not  been  }»eaented  to  &» 
ooHunon  oonncil  for  allowance,  and  that  tfaifi  will  afloat  a  com* 
plete  aoBwer  to  the  defendant's  daim  on  a  new  trial.  Hie  lee- 
ord  does  not  show  that  this  question  was  raised  on  the  fonner 
trial,  and  need  not  now  he  consideTed. 

The  case  will  be  reimanded  tot  trial. 

The  other  justices  concurred. 


The  Oimpeteneif  <w  a  Juror  of  a  ditizeii  and  taxpayer  of  a  mmdei* 
pality  in  an  action  in  which  the  municipality  is  a  party  ia  consid- 
ered in  the  monographic  note  to  Commonwealth  ▼•  Brown,  9  An. 
St.  Bep.  750-752. 

A  Judffment,  to  he  BfHdenee  against  a  party  in  another  suit  upon  a 
different  eanse  of  action,  most  be  rendered  in  a  proceeding  betweeo 
the  same  parties  or  their  privies,  and  the  point  must  be  involved 
in  both  cases,  and  must  have  been  determined  npon  the  merits  is 
the  first  aetkm:  City  of  Bichmond  v.  Sitterding,  101  Va.  354,  9^ 
Am.  8t.  Bep.  879.  See,  too.  Brack  v.  Boyd,  211  IlL  290,  103  Am.  St 
Bep.  200;  Nickum  v.  Borckhardt,  30  Or.  i£^  60  Am.  St.  Bep.  822. 

Accord  and  Satisfaction  is  the  subject  ctf  an  extended  note  te 
Harrison  v.  Henderson,  100  Am.  St.  Bep.  390-456. 


BLTJMENTHAt  t.  BEBKSHIKE  LIFE  INSURANCE  CO. 

[134  Mich.  216,  96  N.  W.  17.] 

UFE  INSUBANOB.— The  Bepreaentatlon  in  an  Answer  for 
Zdfe  iBsaraace  that  the  Applicant  is  in  Good  Health  or  that  he  hit 
not  been  subject  to  illness  means  that  he  has  not  suffered  iiiness  of  t 
serious  nature  tending  to  vndermine  his  constitution,  and  that  hit 
state  of  health  is  free  from  disease  that  affects  the  general  soundneBS 
or  healthiness  of  the  system,     (p.  605.) 

nrSUBAVOS,  IJrB.-.Tlie  Bepreseirtatioii  in  an  AvpBcatloa 
that  tha  AppUcant  Has  not  BaenAtlendad  by  a  P]iyii6ia&  nor  eos- 
suited  one  previously  is  not  false  if  the  applicant  merely  omits  t» 
state  a  treatment  for  some  temporary  indisposition,     (p.   606.) 

nrsUBAKOE,  IJFB.~Ib  an  AppUcatton  far  Xafe  ImiraDea 
tlM  Words  «'€liroiile  ar  PeraUitant'*  do  net  differ  materially  fro» 
<< chronic  and  persistent.''     (p.  606.) 

'    Assumpsit  on  a  policy  of  life  insurance.    Judgment  for  the 
plaintiff  and  the  defendant  bronght  error. 

P.  L.  Snodgrass  and  T.  A.  E.  and  J.  C.  Weadock,  for  the  tp- 
peUaat. 

Boss  &  Harris  and  Simonson,  Gillett  &  Clark,  for  the  ajK 
pellees. 
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•*^  MONTGOMERY,  J.  This  is  an  action  on  an  insnr- 
snoe  policy  issued  on  the  life  of  Nicholas  I.  Blnmenthal.  Tha 
^defense  interposed  was  false  representations  and  warranties 
made  by  the  insured  in  his  application  for  the  policy.  Tha 
particular  questions  claimed  to  have  been  falsely  answered,  to- 
gether with  the  answers  given  in  the  application,  were  the  fol- 
lowing: 

^^o.  15.  Have  you  ever  had  chronic  or  persistent  cough 
or  hoarseness?    A.  No. 

^'No.  16.  State  particulars  of  any  illness,  constitutional  dis- 
ease, or  injury  you  have  had,  giving  date,  duration,  and  remain- 
ing^ effects,  if  any.    A.  No  disease  or  illness  of  any  kind. 

''No.  17.  When  did  you  last  consult  a  physician?  A. 
About  a  year  ago.    Q.  For  what?    A.  Cold  and  cough 

'^o.  21.  Give  names  and  addresses  of  physicians  who  have 
attended  you?  A.  C.  L.  Nauman,  M.  D.,  West  Branch,  Mich- 
igan." 

It  is  argued  at  'length  by  counsel  for  the  defendant  that  the 
evidence  conclu^vely  shows  that  the  insured  was  suffering  from 
a  chronic  and  persistent  cough  for  a  considerable  period  be- 
fore the  application;  that  he  had,  within  the  period  of  a  year, 
eonsulted  physicians  other  than  Dr.  Nauman;  and  that  his 
answers  to  each  of  these  questions  were  shown  to  be  untrue. 

It  would  not  be  of  profit  to  set  out  at  length  the  testimony 
1>earing  upon  the  question  as  to  whether  the  ailments  which  the 
insured  is  shown  to  have  had  were  such  ailments  or  diseases 
as  to  seriously  affect  the  general  soundness  and  healthiness  of 
the  system,  or  whether,  on  the  other  hand,  it  was  a  mere  tem- 
porary indisposition,  not  tending  to  undermine  the  constitution 
of  the  insured.  An  examination  of  the  record  discloses  that 
this  question  of  fact  was  •**  sharply  controverted  at  the  trial, 
and  lliat  there  is  abundant  evidence  that,  on  the  occasions  when 
the  insured  had  consulted  physicians,  the  trouble  under  which 
lie  was  laboring  was  temporary,  and  yielded  to  treatment.  The 
law  is  settled  tiiat  in  a  representation,  contained  in  an  appli- 
cation for  insurance,  that  the  insured  is  in  good  health,  or  that 
be  baa  not  been  subject  to  illness,  or  that  he  has  not  been  at- 
tended by  a  physician  or  consulted  one  professionally,  the  answer 
is  to  be  construed  as  meaning,  in  the  one  case,  that  he  has 
not  suffered  an  illness  of  a  serious  nature,  tending  to  under- 
mine the  constitution,  and  that  a  state  of  health  is  freedom  from 
disease  or  ailment  that  affects  the  general  soundness  or  healthi- 
of  the  system  ^seriously.    And  as  to  representations  as  to 
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iz  'z"  Tri^»ix»-  rr*  r^iafi'Ti  to  st&te  a  treatment  by 
a  ic^^cuat  fir  yr?^  ^ieritiinrT  in  lisr-ieinoii  does  not  aToid 
a»  "i^aiir"  S«c  *rT*¥T.  T.  Jf-errTTrliiAn  In?.  Co^  65  Mich.  306, 
§  A^L  Sw  Z^.  fM.  Tt  X-  W.  151 :-.  Padritzkr  t.  Supreme 
L.:.ir»  H  re  H_  T*  X-.^i.  4^^-  45  X.  W.  373;'Hann  v.  Na- 
^.  iij«  Ti-.  a.  :*^  i:^:'2-  il:.  i?  A=-  Sx.  Bcp.  365,  56  X.  W. 
-•^.  -iz::  T  J-:-  1£—  Lif*  I-c.  Co^  lOS  Mich.  94,  65  N. 
'T.  izi  -  r  :  JL  T.  ICi.isn  T»i=iei  cf  America,  126  Mich.  161, 
^  I  y.  T.  iTi :  r  TTijMi-ni  M::^.  Life  Ins.  Co.  t.  Trust  Co., 


^^;   /.  S.  tZ'\  I  Six.  C:l  2«x  II?.  23  L  ed.  708. 


••  "^ 


J:_  -T-z^  V  ■>  liae  cf  faiHffy,.  ^jc  cfrcoit  jndge  charged  the 
7177  tf  f'_'  -^^i  *X:».  as  I  skji  v-  tv:i-  it  is  not  the  dnty  of 
iz.  17:  .  -iJLi  ::r  rricmDce  to  ar^^st  rie  insurance  company  of 
fTfTT  zjzj*  ij*  kc;?;!^  a  p-'iijij-.t^  fir  seme  tonporary  indis- 
i^gLtirir;  ic:  ii  is  iJs  d«rr  to  aiiise  tbem,  in  answer  to  that 
cae?r.:3.  e^erj  lizrie  ir-il  be  h»  e^ffi^ied  a  physician  lelatiTe 
to  arj  sEr.rij*  a:'.77-g.i>  «3ch  as  I  L^t*  spoken  of;  and,  if  yoa 

viih  v^:*i  XLC'brlas  L  Blnmenthal  was 
cb.  a  disease  as  woTild  aiFect  his  genenl 
r-tftl  ::,  il€r  :i  wr^ili  le  his  d::tT  ic  r^ie  advised  the  company 
iLLZ  le  '*ii  :«eei:  anc=E.:-t*i  ry  Dr.  Wircr.'* 

Zrr  r  i*  isjimcd  t:t«:-  thjs  inftractCTi,  bat  we  think  it  was 
tl-.i^.j  wi'.'-.^.  the  nae  as  ab?^  laid  down. 

**•  Erri-r  i«  aasiimei  rrcn  a  porrion  cf  ^e  charge  in  which 
tbe  cT'iL':  z^zz^  ref erred  to  qisestion  Xo.  15,  aboTe  quoted, 
azi  r.ii'e-i  u.e  q-esticn  w>i:h  was  aske»i  to  haie  Veen,  *^aTe 
t::i  €Tcr  Lii  cironic  ar.i  perdstent  hoarsenesE?^  It  is  argned 
thst  tie  «-':-ft:r::t::ii  cf  ihe  word  '•'and'"  in  place  of  the  word 
•or'  in  the  q-e?t::n  as  t -:  to  the  arr'-icant  changed  the  eense 
cf  t\e  ci^ftion,  and  &zi  e5:rt  is  made  to  show  some  marked  dis- 
tinction b^t-arec-n  tr.e  vris  ''chronic"  and  "persistent,"  as  used 
in  t:  is  s^ntesoe.  We  tl.ink  the  effort  has  not  been  marked  with 
8*:c<:"ss.  Tbe  word  '^or''  is  not  always  disjunctive.  It  is  some- 
times interpretative  or  expository  of  the  preceding  word.  So, 
it  is  often  used  in  ire  sense  of  **to  wit,"  ^at  is  to  say.**  We 
tr.ir.k  it  was  so  used  in  this  sentenoe,  and  that,  as  used  in  this 
connection,  the  two  words  are  or  were  intended  to  be  used  in 
tlie  fame  sense,  the  word  ''chnmic"  being  defined,  in  efiFeci  as 
meaning  '^persi stent":  See  21  Am.  &  £ng.  Ency.  of  Law,  2d 
ed.,  p.  936,  and  cases  cited  in  note  5;  Powell  t.  Bace  Comae 
Co.,  L.  B.  39  Q.  B.  Div.  242. 

Oilier  errors  are  assigned,  all  of  which  haTe  been  considered. 
}jut,  except  as  they  are  covered  by  the  forgoing  discussion,  we 
do  not  find  that  they  call  for  further  consideration. 
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We  are  satisfied  that  no  substantial  error  was  committed  to- 
the  prejudice  of  defendant^  and  the  judgment  will  be  affirmed^ 
"with  costs. 

The  other  justices  concurred. 


Am  to  the  Meaning  of  a  Representation  In  an  application  for  life 
iiiBiiranee  that  the  applicant  is  of  sound  health  or  good  health,  see 
Brown  ▼.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  8  Am.  St.  Bep. 
894;  Maine  Ben.  Assn.  ▼.  Parks,  81  Me.  79,  10  Am.  St.  Bep.  240,  and 
note;  note  to  Continental  Life  Ins.  Co.  y.  Yung,  3  Am.  St.  Bep.  634; 
and  aa  to  the  meaning  of  a  representation  that  the  applicant  has  not 
consulted  a  physician  or  has  not  been  attended  bj  one,  see  Brown 
▼.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  8  Am.  St.  Bep.  894; 
Cobb  V.  Covenant  Mat.  Ben.  Assn.,  153  Mass.  176,  25  Am.  St.  Bep. 
6J9;  Hann  y.  National  Union,  97  Mich.  513,  37  Am.  St.  Bep.  365; 
note  to  Continental  Life  Ins.  Co.  y.  Yung,  3  Am.  St.  Bep.  637.  On 
the  effect  of  false  answers  by  the  applicant  as  to  specific  diseases, 
■ee  March  y.  Metropolitan  Life  Ins.  Co.,  186  Pa.  St.  629,  65  Am.  St. 
Bep.  887,  and  eases  eited  in  the  eross-ref erenee  note  thereto. 


OLIVIEE  y.  HOUGHTON  COUNTY  STBEET  EAILWAY 

COMPANY. 

[134  Mich.  367,  96  K.  W.  434.] 

AOnOKS—Deatli,  When  Immediate.— One  who,  being  injured, 
enrylyes  in  a  comatose  and  unconscious  condition  until  the  following 
day,  does  not  die  instantly,  and  the  action  must  be  brought  under 
the  suryival  act  and  not  under  the  death  act.     (p.  608.) 

DAMAGES  In  Actions  for  Causing  Death.~In  an  action 
brought  bj  an  administrator  under  the  survival  act  for  injuries  to 
and  the  consequent  death  of  his  intestate,  the  plaintiff  is  entitled 
to  recover  as  damages  for  loss  of  the  earnings  of  the  decedent  for 
the  period  during  which  he  would  have  lived  but  for  the  injury, 
and  is  not  restricted  to  the  period  between  such  injury  and  the  death 
due  thereto,     (pp.  608,  609.) 

Action  by  the  administrator  of  Cyrille  Boivin  for  injuries 
to  plaintiff's  intestate  lesnlting  in  his  death.  Judgment  for  the 
plaintiff  from  which  the  defendant  brought  error. 

W.  A.  Burritt,  for  the  appellant 

Oray^  Haire  &  Stone,  for  the  appellee. 

••^  HOOKEB,  C.  J.  The  plaintiff's  intestate  was  injured, 
while  riding  in  a  wagon,  through  a  coUision  with  a  street-car. 
He  was  rendered  unconscious,  in  which  condition  he  remained 
until  his  death  upon  the  succeeding  day.    The  declaration  con- 
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Atiiied  four  oonntiy  tiro  under  what  liis  been  termed  tiie  ^deifli 
met,'*  attd  two  under  the  ^sanriTal  acf  One  of  each  charged 
''groflB  negligence.''  It  vaa  not  claimed  that  the  deceased  w 
chargeable  wiih  contributory  negligoioe.  Upon  the  undisputed 
fact  that  deceased  lived  nntil  the  following  day,  the  court  held 
that  **^  the  death  waa  not  instantaneons,  and  excluded  testi- 
uony  under  the  counts  baaed  on  the  death  act^  and  Bubeequently 
•counsel  abandoned  the  count  diarging  groes  negligence  under 
the  EurviTal  act  A  Terdict  and  judgment  for  the  plaintiff  for 
four  dollars  waa  rendered,  and  the  plaintiff  has  brought  error. 

The  appellant's  counsel  raises  two  questions :  1.  Whether  he 
was  entitled  to  recover  under  the  death  act;  2.  Whether  the 
•court  erred  in  his  instructions  upon  flie  measure  of  damages. 

We  see  no  reason  for  splitting  hainB  as  to  what  is  meant  bf 
instantaneous  deaths  though  we  can  appreciate  the  diffeienee 
between  a  continuing  injury  resulting  in  drowning,  or  death  by 
hanging,  throwing  from  a  housetop,  etc.,  and  one  where  a  per- 
son survives  the  wrongful  act  in  an  injured  conditiouL  There 
is  no  occasion  for  saying  that  (me  dies  instantly  because  such 
survival  is  accompanied  by  a  comatose  condition,  or  unconscious- 
nesB,  or  insanity,  or  idiocy.  The  law  draws  no  such  distinction 
between  the  normal  and  abnormal,  or  Que  rational  and  irrataonsL 
Either  has  a  right  of  action.  In  some  cases  the  intervention 
•of  a  next  friend  is  necessary,  but  that  makes  no  difference: 
See  8  Am.  &  Eng.  Ency.  of  Law,  2i  ed.,  866;  and  see,  alflo, 
Kellow  V.  Iowa  Cent  Ry.  Co.,  68  Iowa,  470,  66  Am.  Bep.  858, 
123  N.  W.  740,  27  N.  W.  466,  when  it  was  held  that  survival 
•of  the  injury  for  a  moment  is  sufficient  to  permit  the  cause  of 
action  to  vest  and  survive.  This  case  is  said  to  overrule  the 
•case  of  Sherman  v.  Western  By.  Stage  Co.,  24  Iowa,  515,  cited 
in  our  case  of  Sweetland  ▼.  Chicago  etc.  By.  Co.,  117  Mich. 
329,  75  N.  W.  1066,  43  L.  B.  A.  668.  We  passed  upon  the 
•question  in  the  case  of  Dolson  vt.  Lake  Shore  etc.  By.  Co.,  128 
Mich.  444,  87  N.  W.  629.  This  action  survived,  and,  under  that 
•decision,  no  right  of  action  under  :the  death  accrued. 

The  court  was  of  the  opinion  that  the  damages  must  fc 

limited  to  the  amount  that  deceased  •could  have  earned  daring 

"the  few  hours  thstt  he  lived  after  receiving  the  •••  injury.    B 

is  but  fair  to  state  that  this  «case  iiras  heard  before  the  recent 

^se  of  Kyes  v.  Valley  Telephone  Co.,  132  Mich.  281,  93  N.  W 

3,  was  decided.    That  case  settled  the  rule  for  this  state^ 
?h  was  indicated  in  the  Dolson :ca8e,  that,  in  estimating  dam- 
in  such  a  case,  it  is  proper  -to  consider  ''the  earning  abil- 
f  the  injured  person,  and  the  length  4>f  time  that  he  would 
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probably  have  lived  had  he  not  been  injured,  and  the  loss  he 
ffostaine^  by  reason  of  being  deprived,  by  such  injuries,  of  the 
ability  to  labor  and  earn  money  during  the  time  he  probably 
▼ould  have  lived  had  he  not  ijecai  injured/' 

Counsel  for  the  defendant  urge  that  the  damages  recoverable 
in  such  a  case  should  be  only  (1)  the  injury  to  feelings,  pain 
and  anguish  of  deceased  while  he  actuaUy  Uved,  and  (2)  the 
loss  of  earnings  during  the  remainder  of  Ihe  time  that  he  actu- 
ally lived.     This  is  an  unreasonable  limitation.    We  need  not 
discuss  the  reasoning  by  which  the  result  is  reached.    We  have 
long  ago  held  that  prospective  damages  are  recoverable.    An 
injured  person  may  recover  for  loss  of  earnings  for  the  period 
during  which  the  evidence  fairly  shows  that  he  would  have  lived 
but  for  the  injury.    This  rule  would  apply  to  one  who  should 
live  long  enough  to  try  his  case,  though  he  should  die  the  fol- 
lowing day.    But  defendant's  contention  would  substitute  an- 
ofher  rule  upon  a  second  trial  after  his  death,  should  such  trial 
become  necessary.     Such  recovery  is  based  upon  the  actual  dam- 
ages suffered  through  tiie  accident    On  the  first  trial  the  re- 
covery is  based  upon  a  probable  prospective  incapacity  for  a 
probable  period.    After  death,  such  incapacity  (and  consequent 
loss)  is  made  certain,  where  it  was  only  probable  before.    The 
period  alone  remains  uncertain.    As  to  pain  and  mental  suffer- 
ing, it  is  different    Upon  the  first  trial,  the  duration  of  such 
pain  and  suffering  is  uncertain;  upon  the  second,  it  is  definite. 
As  has  been  already  suggested,  it  is  not  a  new  doctrine  that 
prospective  damages,  when  reasonably  certain,  may  be  reco7ered. 
It  is  a  part  of  the  right  that  •''^  survives  under  the  act,  as 
was  held  in  the  Kyes  case.    Such  a  construction  removes  the 
only  objection  that  can  be  urged  against  the  view  which  we  have 
taken  of  the  death  act.    It  gives  to  the  representative  the  abso- 
Itite  right  to  the  remedy  which  his  ancestor  had,  instead  of 
leaving  it  to  depend  upon  the  accident  of  his  dependency. 
The  judgment  is  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


Actions  far  Wronoful  Death  where  the  death  is  instantaneous,  or 
nearly  so,  are  conBidered'  in  the  monographic  note  to  Brown  v. 
IQeetxie  By.  Co.,  70  Am.  St.  Bep.  676,  677.  The  elements  and  meas- 
ure of  damages  in  aetions  for  having  eansed  the  death  of  hamaa 
beings  are  considered  in  the  monographic  note  to  LouisviUe  etc. 
By.  Co.  V.  Ooodykoontz,  12  Am.  St.  Bep.  S75-383,  and  the  recent 
eases  of  St.  Louis  etc.  By.  Co.  v.  Haist,  71  Ark.  258,  100  Am.  St.  Bep. 
^;  Hebert  v.  Lake  Charles  Ice  etc.  Co.^  Ill  La.  522,  100  Am.  St  B«p. 
^5. 

St.  Rep.,  Vol.  104-89 
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CASGBAIN  ▼.  HAMMOND. 

[134  Mich.  419,  96  N.  W.  510.] 

FBBPBTUITIBS.— Under  the  statutes  of  Kiehigaii  tke 
lute  power  of  alienation  eannot  be  suspended  by  anj  limitation  er 
eondition  for  a  longer  period  than  two  Uvea  in  being  at  the  ereatioa 
of  the  estate,    (p.  619.) 

8TATUTS8  Adopted  ttom  Another  States  OonatmctloB  of.—If 

a  statute  is  adopted  from  another  state,  the  eonstruetion  there  pre- 
Tiouslj  placed  upon  it  has  controlling  influence,  and  the  courts  wiD 
presume  that  the  legislature  recognized  and  adopted  sueh  constrae' 
tion.     (p.    620.) 

PEBPBTUITZE8.— Any  Suspension  of  the  Power  of  Alleitatlen 
not  Based  on  Liyea  in  Being  is  void,  and  that  power  is  suspended 
when  there  are  no  persons  in  being  bj  whom  an  absolute  fee  in 
possession  can  be  conveyed,    (p.  620.) 

PBBPETUITIISS— Instance  of.— If  an  estate  is  convejed  to 
be  held  in  trust,  to  control  and  pay  over  the  income  to  the  grantor 
during  her  natural  life,  and  should  she  die  before  the  period  of  four- 
teen years  from  the  execution  of  the  trust,  then  to  divide  the  net 
income  among  five  designated  persons,  and,  at  the  expiration  of  that 
term,  to  convey  the  property  to  the  same  persons  or  the  survivor 
of  them,  which  conveyance  further  declares  that  it  is  made  to  sat- 
isfy claims  existing  against  the  grantor  and  in  favor  of  the  bene- 
ficiaries for  moneys  received  by  the  former  as  their  guardian,  and, 
before  any  of  them  can  receive  a  conveyance  of  the  interest  to  be 
conveyed  to  them  by  the  trustee,  he  must  execute  a  proper  release 
of  all  claims  against  the  grantor's  estate,  this  is  an  attempt  to  ereate 
a  forbidden  perpetuity,  because  it  is  measured  by  a  term  of  yean^ 
and  the  trustee  and  the  beneficiaries  eannot,  by  joining  in  a  con- 
veyance, give  a  good  title,     (pp.  621,  622.) 

PBBPETUlTJmS— Effect  of  OonToyance  Attempting  to  OreatSL 
If  a  conveyance  attempts  to  vest  an  estate  in  a  trustee  to  be  held 
in  trust  for  fourteen  years  and  then  conveyed  to  specified  beneficiaries 
or  the  survivor,  it  must  be  adjudged  void  as  an  attempt  to  ereate  a 
perpetuity,  and  no  interest  vests  in  the  trustee  or  the  beneficiaries^ 
and,  on  the  death  of  the  grantor,  the  property  attempted  to  be  con- 
veyed mnst  be  regarded  as  belonging  to  her  estate,    (p.  622.) 

QUIETINO  TITLE.— One  Having  Title  to  Land,  Thongb  noe 
In  Possession^  may  maintain  a  suit  to  quiet  title  as  against  a  trustee 
and  persons  claiming  under  a  conveyance  which  is  void  because  it 
attempts  to  create  a  forbidden  perpetuity,    (p.  623.) 

Suit  by  A.  H.  Casgrain  and  George  H.  Lee  against  Charles: 
P.,  Florence  P.,  William  J.,  Edward  P.  and  George  H.  Ham- 
mond to  set  aside  a  trust  deed.    The  bill  was  demurred  to  and 
lemurrer  overruled,  and  thereupon  the  defendants  appealed^ 

man,  Donnelly  &  Van  De  Mark,  for  the  complainants.. 

u  A.  E.  Weadock,  for  the  appellantSb 


r 


f 


Sepi  1903.]  CA80EAIK  v.  Hammond.  611 


MOOBE,  J.  This  proceeding  was  commenced  in  chan-* 
eeiy  by  filing  a  bill  of  complaint,  some  portions  of  which  read 
as  follows: 

'That  during  her  lifetime  Ellen  Hammond^  now  deceased^ 
of  the  city  of  Detroit,  Wayne  connty,  Michigan,  acquired  the 
title  in  fee  and  was  the  owner  [of  real  estate,  which  is  described 
in  the  bill  of  complaint],  upon  which  said  described  lands  and 
premises  the  said  Ellen  Hammond  cansed  to  be  constructed  a 
building  costing  .  .  .  •  upward  of  seven  hundred  thousand  dol- 
lars, ....  and  was  at  the  time  of  the  death  of  said  Ellen  Ham- 
mond, and  now  is^  of  the  value  of  upward  of  one  million  of 
dollars. 

'That  on  the  twentieth  day  of  February,  A.  D.  1898,  the  said 
Ellen  Hammond  died  intestate,  leaving  no  last  will,  and  subse- 
quently William  J.  Hammond  and  your  oratrix,  Annie  H.  Cas- 
grain,  were  appointed  administrators  of  the  estate,  and  duly 
entered  upon  the  performance  of  their  duties  as  such  adminis- 
trators; that  the  estate  of  the  said  Ellen  Hammond  has  never 
been  closed,  nor  have  the  administrators  filed  their  final  account 
or  been  discharged. 

'That  the  said  Ellen  Hammond  left  as  her  heirs  at  law 
George  H.  Hammond,  Charles  P.  Hammond,  William  J.  Ham- 
Biond,  Florence  P.  Hammond,  Ethel  K  Hammond,  Edward  P. 
Hammond,  and  your  oratriz,  Annie  H.  Casgrain,  all  children 
of  the  said  Ellen  Hammond,  and  your  orator  George  H.  Lee, 
grandchild  of  the  said  Ellen  Hammond,  being  a  son  of  Sarah 
Hammond  Lee,  who  had  intermarried  with  Gilbert  W.  Lee,  and 
had  died  prior  to  the  death  of  EUen  Hammond;  and  the  said 
heirs  at  law  became  entitled  in  equal  proportions  to  all  of  the 
estate  of  Ellen  Hammond,  share  and  share  alike 

That  on  or  about  the  twelfth  day  of  September,  A.  D.  1895, 
&e  said  Ellen  Hammond  executed  to  Charles  F.  Hammond, 
one  of  the  above-named  heirs  at  law,  a  warranty  deed  in  form 
of  the  lands  and  premises  above  described,  in  which  deed  the 
said  Charles  F.  Hammond  is  described  as  trustee,  and  in  which 
nid  deed  the  consideration  for  the  conveyance  is  stated  as  the 
*^^un  of  one  dollar  and  other  considerations,  ....  which  deed 
was  recorded  '**^  in  the  oflSce  of  the  register  of  deeds  for  the 
county  of  Wayne  on  the  first  day  of  October,  1895 ;  .  .  .  .  and 
your  orators  show  that,  by  reason  of  the  recording  of  said  deed 
M  aforesaid  in  the  public  records  in  the  office  of  the  register 
of  deeds  of  Wayne  county,  the  title  in  fee  to  said  lands  appears 
to  be  in  the  said  Charles  F.  Hammond 
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*T:ar  inirc*  rxr^Mr  Hnrss  :2at  cser  are  informed  and  Tcrily 
^ii^*''i  jnii  ^tir«i:rj  liurz*  -sut  iruih  to  he,  that  it  was  not 
z  "i  jiTfz.~-:iL  rf  iie  sli  Zl_'f:i  Etrr-^ocid,  deceased,  to  vest  the 
r~-i*  JL  if*  ic  ^le  SLi^i  Lini  jzii  Drenrses  in  the  said  Charles 
F.  ?Li.TTm*'inL  snsrftf.  or  zii^t  at^  i:if  rnned  and  helieTe,  and 
r!;ir-^  rrw^  mill  ri  ":e.  i:^*  re  i»  same  d;ice,  and  simnltane- 
*.iir.  7  v:^  ^itf  -iniirdZjiit  •?:  r:»»  sui  iseei  to  Charles  F-  Hang- 
ar'n-L  ^Tscjtf.  i7  iir*  5L?i  niism  Hasnood,  the  said  Charles  P. 
ZizLziirii«i  iTt»^irfi  aaii  atri^red  an  instrument  in  writing;, 
.L^L~  it::i:i«:T  jeii>fi  aai  wiizissBeii.  so  that  &e  sune  was  entitled 
tr  :«  rft!*:rffcfc  'jr  ^*  :nw  :'  c»  Rziiter  of  deeds  for  the  oounty 
vf  "^i^T*;  "i:ii»fr  tie  ssncc  r*::iire=?s:s  of  the  law  with  refei^ 
€!!«.-«  i:*i;i:«r^v  w^cfr  st-'TJ  is^crzsect  in  wriung  k  denominated 
a  *:»^:-jrxn::c.  if  irssS^*  ?t  rrs?  reraK  of  wiiich  the  said  Chaiiea 
F.  H  f-^  ^«:g?i  £:«£  riifc^er  oecitre;.  as  grantee  and  trustee  in  the 
ceei  z»izi*ei  afr^'e^;!:!.  tisat  be  rateiTed  and  hAd  the  title  to 
the  sijr^e  7r:T«frrr  12  ir2$t  fer  the  purposes  in  said  declaration 
c:  in5S  7i^*f*i,  vi^  is  ti»  sit.  to  d?C  tease,  manage  and  eon- 
tr:C  rie  rrrTerrr  ajxrrry  t?  lis  best  JTsdgment,  so  as  to  yield 
if  lirr?  a::!  iio:z:e  is  p:i5jf/:Ie,  ar-i,  afier  pajing  and  discharg- 
xnx  iie  nxes  tri  r^r^iirs  rieneon  and  expenses  in  the  care  and 
nAZir-:ci£z.i.  TO  i.t?riz.t  ani  rav  over  to  the  said  EUen  Ham* 
mc:.  £:ir-rj:  i2ie  -crrr:  cf  b?r  nit^irai  life,  the  net  income  de- 
r.-^f*!  il--:"r>?:r:n  ai  s"::>:i  rir:^  as  she  mi^t  desire  for  her  use 
ani  r.  ii-Tcr  irc*r^  a^i  sh::ili  ibe  said  Ellen  Hammond  die  be- 
f:re  tie  •  jriri:::-  ■>:  ;he  rer:>l  of  foorteoi  Tears  from  the  exe- 
c::i::n  cf  ihe  triis:.  ihen  the  said  net  income  was  to  be  divided 
ani  rrtil  in  *:~il  rrrr»^r::vis  rr  the  said  Charles  F.  Hammond 
to  W-I'iatt:  J.  Hir::n:]::i  Flrrecce  P.  HammDiond,  Ethel  K.  EEann- 
crni,  EcTird  P.  Hammoni  and  the  said  Charles  F.   Ham* 
m-Mid,  and  thit.  at  the  expiration  of  the  term  of  the  trost  cre- 
ated thererv.  he  should  ccnrer  the  lands  and  pranises  in  qnes- 
tion  to  William  J.  Hammoni  Floreoce  P.  Hammond,  Ethel  EL 
Harcmond.  Edward  P.  Hamzi::>nd  and  the  said  Charles  F.  Ham- 
mond, or  to  the  sTirviTor  or  snrrivors  ^**  of  them,  in   equal 
nndivided  shares,  and  that  the  interest  of  any  one  or  more  of 
the  persons  named,  to  wit,  Charles  F.  Hammond,  'William  J. 
Hammond.  Florence  P.  Hammond,  Ethel  K.  Hammond   and 
Edward  P.  Hammond,  who  maj  decease  before  the  expiration 
of  the  trust  herebj  created,  shall  pass  to  and  he  conveyed  to 
the  gunrivor  or  survivors  of  the  persons  above  named,  and  sfaall 
'ot  pass  to  the  heirs  or  ass i  cms  of  anv  one  of  them  who  mav 

3cease;  that  the  trust  hereby  created  should  continue    until 
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the  decease  of  the  said  Ellen  Hammond^  and,  should  she  de- 
cease before  the  expiration  of  fourteen  years  from  the  date 
thereof — ^that  is  to  say,  on  or  before  the  twelfth  day  of  Septem- 
ber, A.  D.  1909 — ^then  the  said  trust  should  continue  until  the 
expiration  of  the  fourteen  years  from  the  date  of  said  instru^ 
ment,  and  in  that  event  terminate  at  the  end  of  fourteen  years 
from  the  date  thereof.  .... 

^'That  the  said  declaration  of  trust  has  never  been  recorded, 
60  that  the  records  of  the  title  to  the  said  lands  and  premises 
do  not  disclose  the  correct  nature  and  extent  of  the  title  which 
the  said  Charles  F.  Hammond  has  in  the  lands  and  premises 
aforesaid ;  and  your  orators  are  informed  and  believe,  and  there- 
fore charge  the  fact  to  be,  that  the  said  deolaration  of  trust 
is  now  in  the  actual  possession  of  tiie  said  Charles  F.  Hammond^ 
trustee.  .  •  .  • 

'^our  orators  further  show  tmto  the  court  that  the  said  dec- 
laration of  trust  and  the  said  warranty  deed  in  truth  and  in  fact 
constitute  one  instrument,  and  together  show  the  intent  and  pur- 
pose with  which  the  said  Ellen  Hammond,  deceased,  conveyed 
the  title  of  the  lands  and  premises  hereinbefore  described  to 
the  said  Charles  F.  Hammond,  trustee,  and  she  is  entitled  to 
have  this  court  so  declare;  that  by  the  terms  thereof  the  said 
Ellen  Hammond  attempted  to  convey  the  said  lands  and  prem- 
ises to  the  said  Charles  F.  Hammond,  trustee,  for  uses  and  pur- 
poses and  upon  terms  and  conditions  in  violation  of  law,  and 
especially  in  violation  of  the  provisions  of  the  statute  of  this 
state  more  specifically  described  as  compiler's  sections  8796  and 
8797  of  the  Compiled  Laws  of  Michigan  for  1897,  being  sec- 
tions 14  and  15  of  chapter  237  of  said  Compiled  Laws,  pertain- 
ing to  real  property  and  of  the  nature  and  qualities  of  the  es- 
tates in  real  property  and  the  alienation  thereof 

"That,  immediately  upon  the  death  of  the  said  Ellen  Ham- 
mond, your  orators,  equally  with  the  other  heirs  of  the  '***  said 
Ellen  Hammond,  each  inherited  and  became  by  right  the  owners 
in  fee  of  an  nndivided  interest  in  the  said  lands  and  premises 
by  inheritance — ^that  is  to  say,  each  an  undivided  one-eighth 
thereof;  and  each  of  the  said  heirs  of  the  said  Ellen  Hammond 
also  became  the  owners  in  fee  of  an  undivided  one-eighth  in- 
terest thereof  by  inheritance,  and  as  such  became  entitled  to 
have  and  receive  from  time  to  time,  as  the  same  accrued,  a  like 
proportion  of  the  rents  and  profits  arising  therefrom.  •  •  •  • 

^TTonr  orators  further  show  that  Qeorge  H.  Hammond  died 
intestate  in  the  city  of  Detroit  in  the  year  1886,  leaving  a  large 
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eBtate,  consisting  of  real  and*  personal  property,  whidi  estate 
was  afterward  administered  in  ihe  probate  court  for  the  county 
of  Wayne;  that  the  administration  thereof  has  never  been  doeed, 
and  a  large  part  of  the  real  estate  thereof  has  never  beea  par- 
titioned and  distributed;  that,  as  one  of  the  distributees  of  the 
estate  of  said  George  H.  Hammond,  the  said  Ellen  Hammond 
received,  on  account  of  her  share  or  interest  therein,  personal 
property,  which,  converted  into  money,  amounted  to  about  one 
million  dollars;  that  the  other  distributees  of  said  estate  and 
heirs  of  the  said  George  H.  Hammond  were  George  H.  Ham- 
mond; Annie  H.  Casgrain,  your  oratriz;  Sarah  Hammond  Lee, 
now  deceased,  and  of  whom  your  orator,  (Jeorge  H,  Lee,  is  the 
sole  heir,  as  hereinbefore  referred  to;  Charles  F.  Ebunmond; 
William  J.  Hammond;  Florence  P.  Hammond;  Ethel  K.  Ham- 
mond, since  deceased;  and  Edward  P.  Hammond. 

'^That,  after  the  death  of  said  G^rge  H.  Hammond,  the  said 
Ellen  Hammond  was  duly  appointed  the  guardian  of  the  per- 
sons and  estates  of  William  J.  Hammond,  Charles  F.  Ham- 
mond, Florence  P.  Hammond,  Ethel  K.  Hammond  and  Ed- 
ward P.  Hammond,  who  were  at  the  time  minors  and  infants 
under  the  age  of  twenty-one  years,  and  as  such  guardian  ihe 
said  Ellen  Ilammond  received  into  her  possession  and  had  con- 
trol of  a  large  amount  of  money  and  personal  property  of  each 
of  the  said  infants,  which  was  inherited  by  them  from  George 
H.  Ilammond,  deceased,  and  was  distributed  to  them  as  heirs 
of  his  estate;  that,  as  your  orators  are  informed  and  believe, 
when  the  said  Ellen  Hammond  purchased  the  land  and  prem- 
ises hereinbefore  described,  and  erected  the  building  thereon, 
the  said  Charles  F.  Hammond,  William  J.  Hammond,  Florence 
P.  Hammond,  Ethel  K.  Hammond,  and  Edward  P.  Hammond 
were  still  minors,  infants  ^^^  under  the  age  of  twenty-one 
years,  and  the  said  Ellen  Hammond  was  still  guardian  of  their 
persons  and  estates,  and  had  the  control  and  custody  of  their 
property ;  that  the  said  Charles  F.  Hammond  claims,  and  your 
orators  are  informed  and  verily  believe  and  charge  the  trufli  to 
be,  the  said  Ellen  Hammond,  without  any  authority  from  the 
probate  court  for  the  county  of  Wayne,  or  any  other  court 
of  competent  jurisdiction,  and  without  the  authority  of  law, 
did  borrow  and  use  certain  of  the  moneys  belonging  to  the  es- 
tates of  each  of  said  infants,  and  used  the  same,  with  a  laige 
amount  of  her  own  money,  paying  for  the  property  and  building 
aforesaid ;  that  is  to  say,  that  she  used  of  the  money  and  prop- 

rty  of  the  said  William  J.  Hammond  the  sum  of  fifty  thou- 
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sand  dollars,  of  the  said  Charles  F.  Hammond  the  sum  of 
fifty  thousand  dollars,  of  the  said  Florence  P.  Hammond  the 
sum  of  one  hundred  and  twelve  thousand  dollars,  of  the  said 
Ethel  K.  Hammond  the  sum  of  one  hundred  and  sixteen  thou- 
sand dollars,  and  of  the  said  Edward  P.  Hammond  the  sum 
of  one  hundred  and  twelve  thousand  dollars ;  that  your  orators 
have  no  means  of  knowing  the  exact  amounts  of  said  infants' 
estates  borrowed  by  said  Ellen  Hammond ;  that  in  the  purchase 
of  said  property  and  erection  of  said  building  the  said  Ellen 
Hammond  used,  as  your  orators  are  informed  and  believe,  and 
therefore  allege  as  true,  of  her  own  money,  the  sum  of  seven 
hundred  and  fifty  thousand  dollars,  in  addition  to  the  sums  bor- 
rowed from  the  estates  of  said  infants. 

That,  at  the  time  of  the  death  of  the  said  Ellen  Hammond, 

tile  said  Florence  P.  Hammond,  Ethel  K.  Hammond,  and  said 

Edward  P.  Hammond  were  infants  and  were  under  the  age  of 

twenty-one  years,  and  the  said  Charles  F.  Hammond,  who  had 

arrived  at  the  age  of  twenty-one  years  and  upward  succeeded 

the  said  Ellen  Hammond  as  guardian  of  the  persons  and  estates 

of  the  said  three  last-named  infants;  that  the  estates  of  the 

said  Florence  P.  Hammond,  Ethel  K.  Hammond,  and  Edward 

P.  Hammond,  infants  as  aforesaid,  have  never  been  closed,  nor 

has  the  estate  of  the  said  Ellen  Hammond,  deceased,  ever  been 

closed,  or  her  accounts  as  guardian  of  the  respective  infants  or 

of  their  estates  ever  been  filed,  settled,  and  allowed,  nor  have 

the  accounts  of  said  Charles  F.  Hammond  as  guardian  ever  been 

filed,  settled,  and  allowed.         • 

"And  your  orators  further  allege  that  the  said  Charles  ***  F. 
Hammond  now  pretends  and  claims  that  by  reason  of  the  prem- 
ises, and  the  use  of  the  said  several  sums  of  money  belonging 
to  the  said  infants  by  their  guardian,  the  said  Ellen  Hammond, 
deceased,  in  connection  with  her  own  moneys,  in  paying  for 
the  property  aforesaid,  the  said  Florence  P.  Hammond  and 
the  estate  of  said  Ethel  K.  Hammond,  now  deceased,  as  herein- 
'lefore  stated,  and  the  said  Edward  P.  Hammond  and  the  said 
Charles  F.  Hammond  and  William  J.  Hammond  are  each  en- 
titled to  have  a  lien  upon  the  premises  and  building  aforesaid 
for  the  amounts  aforesaid,  respectively. 

*Tour  orators  do  not  deny  that  the  several  sums  of  money 
respectively  hereinbefore  set  forth  belonging  to  the  estates  of 
the  said  several  infants,  and  used  by  the  said  Ellen  Hammond 
for  the  purposes  aforesaid,  should  be  accounted  for  by  the  es- 
tate of  the  said  Ellen  Hammond,  nor  do  they  deny  that  the*" 
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are  entitled  to  have  the  same  paid.    On  the  contrarr,  joar 
oratoPB  admit  that  the  said  Charles  F.  Hammond,  Wiiiiam  J. 
Hammond,  Florence  P.  Hammond,  Ethel  K.  Hanunond  and 
Edward  P.  Hammond  are  entitled  to  protection  to  the  extent  of 
the  amounts  of  money  belonging  to  their  said  estates,  xespec- 
tively,  out  of  the  estate  of  the  said  Ellen  Hammond,  deceased, 
generally,  or,  if  this  court  may  so  direct,  that  each  of  them  may 
have  a  special  or  equitable  lien  upon  the  premises  hereinbefore 
described  as  security  for  the  same;  and  your  orators  adnoit  that 
the  said  defendants  are  entitled  to  an  accounting  as  to  the  sam^ 
and  that  they  are  entitled  to  have  this  court  find  and  determine 
the  amount  thereof. 

"That  the  estate  of  the  said  Ellen  Hammond  is  amplj  suffi- 
cient to  repay  to  the  said  infants  the  sums  aforesaid,  when 
the  same  shall  be  proved  according  to  law. 

"That  your  orators  are  informed  and  believe  that  the  moneys 
belonging  to  the  estates  of  the  said  infants  so  used  by  the  said 
Ellon  Hammond  in  the  acquisition  of  the  premises  and  the  con* 
fltnution  of  the  building  aforesaid  are  those  referred  to  in  the 
dcc'laration  of  trust  hereinbefore  referred  to,  a  copy  of  which 
is  horeio  attached,  and  which  the  said  infants  are  required  to 
rr(HM{)t  in  full  for  and  to  release  and  discharge  the  estate  of 
the  said  lOlIcn  Hammond  from,  as  set  forth  in  the  said  declara- 
tion of  trust,  before  said  Charles  F.  Hammond,  the  trustee, 
sliall  convoy  to  tlicra,  or  any  of  them,  any  interest  in  or  share 
of  the  said  premises. 

^■®  "And  your  orators  allege  that,  notwithstanding  the  said 
claims  of  said  Charles  F.  Hammond  as  to  the  use  of  said 
nionoys  of  said  infants  by  said  Ellen  Hammond  in  part  pay* 
ment  of  the  cost  of  said  property,  your  orators  are  entitled  to 
have  said  trust  deed  declared  unlawful  and  invalid,  and  the 
said  Cliarlos  F.  Hammond  is  not  entitled  to  have  and  retain 
tlie  rents  and  profits  of  said  premises,  as  he  now  claims  and  is 
doing/' 

The  bill  prays  that  the  two  instruments  may  be  decreed  to 
be  invalid,  and  for  an  accounting  of  the  rents  and  profits,  with 
a  general  prayer  for  relief. 

Florence  P.  Hammond  filed  an  answer  in  the  nature  of  a 
cross-bill,  and  asks  the  court  to  pass  upon  the  validity  of  the 
trust  settlement,  and  that  there  may  be  an  accounting  as  to  the 
amount  due  her  from  the  estate  of  Ellen  Hammond  for  money 
used  in  tlie  construction  of  the  building  belonging  to  her.  The 
ther  defendants  demurred  to  the  bill.     From  an  order  over- 

^ling  the  demurrer,  those  defendants  have  appealed. 
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A  sufficient  statement  of  the  contents  of  the  deed  from  Mrs- 
lammond  to  Charles  F.  Hammond,  trustee,  dated  September 
2,  1895,  has  already  appeared.  On  the  same  day  there  was 
igned  and  executed  by  Charles  F.  Hammond  and  Ellen  Ham* 
Qond  a  paper  called  a  '^declaration  of  trust/'  the  material  parts 
d  which  read  as  follows : 

''Whereas,  Ellen  Hammond,  of  Detroit,  Wayne  county,  Mich- 
igan, as  party  of  the  first  part,  has  this  day  executed  and  de- 
iiyered  to  Charles  F.  Hammond,  as  trustee,  by  conveyance  in 
Qie  form  of  a  warranty  deed,  the  following  described  premises, 
to  wit,  •  •  •  •  for  the  consideration  of  one  dollar  and  other 
?aluable  considerations,  expressed  therein.  Now,  I,  the  said 
Charles  F.  Hammond,  grantee  and  trustee  named  in  the  said 
deed,  do  hereby  declare  the  nature  and  purposes  of  the  trust 
lor  which  conveyance  was  made  to  me  to  be  as  follows : 

"1.  I  am  to  let,  lease,  manage  and  control  said  property  as 
shall  seem  best  in  my  judgment,  so  as  to  yield  as  large  an  in- 
come as  possible,  and,  after  paying  and  discharging  all  taxes 
assessed  against  the  same,  and  repairs  to  the  building  situate 
thereon,  and  expenses  of  care  and  management,  account  for  and 
pay  to  the  said  Ellen  Hammond,  ^^"^  for  and  during  the  term 
of  her  natural  life,  the  net  income  derived  therefrom  at  such 
times  as  she  may  desire  for  her  use  and  maintenance. 

"2.  Should  the  said  Ellen  Hammond  decease  before  the  ex- 
piration of  the  trust  created  hereby,  then  the  net  income  afore- 
8sid  is  to  be  divided  and  paid  in  equal  proportions  by  second 
party  to  Charles  F.  Hammond,  William  J.  Hammond,  Florence 
P.  Hammond,  Ethel  K.  Hammond  and  Edward  P.  Hammond, 
or  the  survivor  of  them,  until  such  expiration. 

"3.  At  the  expiration  of  the  trust  created  hereby,  I  (Charles 
F.  Hammond)  am  to  convey  by  proper  conveyance  to  the  said 
Charles  F.  Hammond,  William  J.  Hammond,  Florence  P.  Ham- 
mond, Ethel  K.  Hammond  and  Edward  P.  Hammond,  or  the 
fiiarvivor  or  survivors  of  them,  the  premises  above  described,  in 
e<]ual  undivided  shares.  The  interest  of  any  one  or  more  of 
&e  persons  named,  to  wit,  Charles  F.  Hammond,  William  J. 
Hammond,  Florence  P.  Hammond,  Ethel  K.  Hammond,  and 
^ward  P.  Hammond,  who  may  decease  before  the  expiration 
of  the  trust  created  hereby,  shall  pass  to  and  be  conveyed  to 
the  survivor  or  survivors  of  the  persons  above  named,  and  shall 
not  pass  to  the  heirs  or  assigns  of  any  one  of  them  who  may 
^maee. 

''t  The  trust  created  hereby  by  said  conveyance  shall  con- 
tinue  until  the  decease  of  the  said  Ellen  Hammond,  and,  should 
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che  decease  before  the  expiration  of  fourteen  years  from  Urn 
4ate  hereof^  then  the  said  trust  shall  continue  until  the  ezpirar 
tion  of  the  fourteen  years  from  this  date,  and  in  that  eTcot 
terminate  at  the  end  of  fourteen  years  from  the  date  hereof. 
Should  the  said  Ellen  Hammond  survive  the  period  of  fourteen 
years  from  this  date^  the  trust  created  hereby  shall  terminate 
si  her  decease. 

''The  conveyance  so  made  is  to  satisfy  and  cancel  any  and 
aU  claims  that  either  said  Charles  F.  Hammond,  William  J. 
Hammond,  Florence  P.  Hammond,  Ethel  K.  Hammond  and 
Edward  P.  Hammond  may  have  against  said  Ellen  Hammond 
for  moneys  received  by  her  as  guardian,  to  the  extent  that  she 
has  invested  such  funds  in  the  property  above  described  for 
them  severally  or  their  estates ;  and,  before  they  or  any  of  them 
shall  receive  the  conveyance  of  the  interest  provided  hereby  to 
be  conveyed  to  them  at  the  expiration  of  the  trust  hereby  cre- 
ated^ they  shall  each  execute  and  deliver  to  said  Ellen  Ham- 
mond's legal  representative  proper  releases  and  discharges  of 
any  and  all  such  claims  against  her  and  her  estate.'' 

'**®  On  the  part  of  Charles  F.  Hammond  it  is  said  he  may 
take  either  of  three  positions :  "1.  He  may  insist  that  the  deed 
conveys  the  property  to  him  absolutely,  for  a  sufiBcient  considera- 
tion^ and  neither  the  complainants  nor  any  other  heir  of  Ellen 
Hammond  would  have  any  claim  upon  it;  or, 

"2.  That  if  the  trust  agreement,  so  called,  is  a  part  of  the 
original  conveyance,  and  the  two  instruments  are  to  be  treated 
as  one^  and  the  trust  limitations  should  fail,  in  that  event  the 
legal  title  vests  at  once  in  the  cestuis  que  trustent^  free  from 
any  limitation;  or, 

"3.  That  the  conveyance  and  trust  agreement,  considered  to- 
gether, make  but  one  instrument,  and  the  trust  is  l^al,  and 
binding  upon  all  the  world.*' 

On  the  part  of  the  complainants  it  is  insisted  the  trust  sought 
to  be  established  must  fail,  as  in  conflict  with  the  following 
provisions  of  the  statute: 

"Every  future  estate  shall  be  void  in  its  creation  which  shall 

suspend  the  absolute  power  of  alienation  for  a  longer  period 

than  is  prescribed  in  this  chapter.     Such  power  of  alienation 

^  suspended  when  there  are  no  persons  in  being  by  whom  an 

solute  fee  in  possession  can  be  conveyed'* :  3  Comp.  Laws,  sec. 

6  (14). 

The  absolute  power  of  alienation  shall  not  be  suspended  By 
Umitation  or  condition  whatever  for  a  longer  period  than 
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inring  the  continxuince  of  two  lives  in  being  at  the  creation 
nf  Hie  estate,  except  in  the  single  case  mentioned  in  the  next 
Mction^':  3  Comp.  Laws,  see.  8797  (15). 

It  is  also  claimed  the  following  sections  bear  upon  the  con- 
troversy: 

^'Every  express  trust,  valid  as  such  in  its  creation,  except  as 
berein  otherwise  provided  shall  vest  the  whole  estate  in  the 
famstees,  in  law  and  in  equity,  subject  only  to  the  execution 
of  the  trust;  and  the  person  for  whose  benefit  the  trust  was 
created  shall  take  no  estate  or  interest  in  the  lands,  but  may 
enforce  the  performance  of  the  trust  in  equity*' :  3  Comp.  Laws, 
Gee.  8844. 

3  Compiled  Laws,  section  8795,  is  as  follows :  ^'Future  estates 
are  either  vested  or  contingent.  They  are  vested  when  there 
is  a  person  in  being  who  would  **•  have  an  immediate  right  to 
the  possession  of  the  lands  upon  the  ceasing  of  the  intermediate 
or  precedent  estate ;  they  are  contingent  whilst  the  person  to 
whom  or  the  event  upon  which  they  are  limited  to  take  effect 
lenuiins  uncertain.*' 

New  York  has  had  a  statute  similar  to  sections  8796,  8797 
of  3  Compiled  Laws,  which  has  been  construed  a  good  many 
tiines.  The  effect  of  these  decisions  is  that  a  suspension  of 
the  power  of  alienation  not  based  on  lives  is  void,  and  that  the 
power  of  alienation  is  suspended  when  there  are  no  persons  in 
being  by  whom  an  absolute  fee  in  possession  can  be  conveyed : 
See  Moore  v.  Moore,  47  Barb.  260 ;  Garvey  v.  McDevitt,  72  N. 
Y.  656;  Bice  v.  Barrett,  102  N.  Y.  161,  6  N.  E.  898;  Cruik- 
Aank  V.  Home  for  Friendless,  113  N.  Y.  337,  21  N.  E.  64, 
4  L.  B.  A,  140;  Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E. 
M8;  People  v.  Simonson,  126  N.  Y.  299,  27  N.  E.  380;  Booth 
^.  Baptist  Church,  126  N.  Y.  215,  28  N.  E.  238 ;  Trowbridge 
▼.  Metcalf,  5  App.  Kv.  318,  39  N.  Y.  Supp.  243. 

Onr  own  statute  has  been  construed  by  this  court  in  Trufant 
▼.  Nunneley,  106  Mich.  654,  64  N.  W.  469,  in  which  it  was 
held  that,  if  effect  was  given  to  certain  provisions  in  the  will, 
tnere  woxdd  be  a  time  during  which  there  would  be  no  person 
or  persons  in  whom  the  estate  could  vest  in  fee  simple  abso- 
lute, hence  no  person  in  being  who  could  convey,  and  that  this 
^U  in  that  regard  was  void,  and,  as  to  the  property  affected 
%  the  void  will,  it  must  be  distributed  under  the  statute. 

In  State  v.  Holmes,  115  Mich.  456,  73  N.  W.  548,  Justice 
^^f«iit,  speaking  for  the  court  said :  "The  law  of  this  state  in 

'^gard  to  estates  in  possession  and  in  expectancy  is  found  in 

*  Howell^s  Statutes,  section  5523  et  seq.     The  provisions  control- 
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ling  this  case  are  sections  5530  and  5531^  which  read  as  follovib 
'Every  future  estate  shall  be  void  in  its  creation  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer  period 
than  is  prescribed  in  this  chapter.  Such  power  of  alienation  ii 
suspended  ^^  when  there  are  no  persons  in  being  by  wh<»9 
an  absolute  fee  in  possession  can  be  conveyed.  The  abeolute 
power  of  alienation  shall  not  be  suspended  by  any  limitatica 
or  condition  whatever  for  a  longer  period  than  during  the  coor 
tinuance  of  two  lives  in  being  at  the  creation  of  the  estate 
except  in  the  single  case  mentioned  in  the  next  section/ 

'^This  statute  was  adopted  in  the  state  of  New  York  in  1830. 
It  was  subsequently  adopted  in  this  state  verbatim  et  literatim, 
and  is  found  in  the  Bevised  Statutes  of  1846.    The  construc- 
tion placed  upon  this  statute  by  the  courts  of  that  state  has 
a  controlling  influence^  and  courts  will  presume  that  the  legis- 
lature recognized  and  accepted  such  construction:  Greiner  v. 
Klein,  28  Mich,  12.    The  court  of  appeals  of  New  York  had 
passed  upon  this  statute  several  times  before  its  adoption  here: 
Costc.*  V.  Lorillard,  14  Wend.  265,  312;  Hawley  v.  James,  16 
Wend.  61 ;  Hone  v.  Van  Schaick,  7  Paige,  231 ;  Irving  v.  De- 
Kay,  9  Paige,  529.    It  has  been  before  that  court  many  times 
since :  Yates  v.  Yates,  9  Barb.  324,  347 ;  Tayloe  v.  Gould,  10 
Barb.  398;  Tucker  v.  Tucker,  6  N.  Y.  417;  Rose  v.  Hose,  4 
Abb.  Dec.  108;  Moore  v.  Moore,  47  Barb.  260;  Garvey  v.  Me- 
Devitt,  72  N.  Y.  556 ;  Rice  v.  Barrett,  102  N.  Y.  161,  6  N.  E. 
898;  Cruikshank  v.  Home  for  Friendless,  113  N.  Y.  337,  21 
N.  E.  64,  4  L.  R.  A.  140;  Haynes  v.  Sherman,  117  N.  Y.  433, 
22  N.  E.  938;  People  v.  Simonson,  126  N.  Y.  299,  27  N.  E. 
380;  Booth  v.  Baptist  Church,  126  N.  Y.  215,  28  N.  E.  238; 
Trowbridge  v.  Metcalf,  5  App.  Div.  318,  39  N.  Y.  Supp.  243. 

'^The  rule  established  by  these  authorities  is  that  a  suspension 
of  the  power  of  alienation  not  based  on  lives  is  void^  and  that 
the  power  of  alienation  is  suspended  when  there  are  no  persons 
in  being  by  whom  an  ahsolute  fee  in  possession  can  be  con- 
veyed. It  is  said  in  Moore  v.  Moore:  ^In  all  the  adjudicated 
cases  upon  this  statute  the  courts  have  uniformly  held  that 
the  period  of  suspension  of  alienation  could  not  be  measured 
by  time  alone ;  that  life  must,  in  some  form,  be  the  measure  of 
the  period  of  suspension.'  In  that  case  suspension  was  for  three 
years.    In  Rose  v.  Rose  it  was  for  five  years. 

"Tested  by  this  rule,  the  devise  must  fail.  There  are  no  pe^ 
sons  in  being  who  can  convey  an  absolute  fee  in  this  land.  U 
all  the  parties  mentioned  should  now  unite  in  a  conveyance, 
the  grantee  would  take  only  a  life  estate.     The  widow  has  only 
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rest  to  convey.  The  state  ■*•*  has  nothing  to  conTcy, 
IS  no  interest  until  the  conditiDna  are  accepted.    The 

has  nothing  to  conrey,  and  cannot  have  until  the  state 
r  neglects  to  accept  the  condition.  The  title  to  the  land 
nringing  in  abeyance/  vithoat  protection,  owner,  or 
place.  A  squatter  might  take  possession,  and  no  one 
ct  him.  It  is  not  exempt  from  taxation,  ISecause  the 
s  not  own  it.    It  cannot  be  assessed  to  the  grandson 

death  of  the  widow,  because  he  does  not  own  it.  This 
1  of  things  may  exist  for  fiTe  years.     It  therefore  rio- 

statnte,  and  is  roid." 

nch  as  the  defendants  hare  demnrred  to  the  WU  of 
it,  vhich  arera  the  recorded  deed  and  the  declsratioa 
constitute  bnt  one  transaction,  for  the  purposes  of  this 
rey  it  must  be  so  considered.  The  important  question, 
whether  tiie  effect  of  the  two  papers  is  to  susp^id  the 
f  alienation  for  a  period  of  time  not  based  on  Uree. 
listed  fay  the  defendants  that  there  were  always  potbods 
;  in  whom  the  title  vested,  and  who  could  have  joined 
ed  and  c(»iveyed  the  fee,  and  that  the  answer  to  the 
I  should  be  no.  Counsel  cite  Caspari  v.  Cutcheon,  110 
19,  67  N,  W.  1093,  Toms  v.  Williams,  41  Mich.  552, 
rpy  T.  Betts,  123  Mich.  243,  81  N.  W.  1094.     In  the 

case  it  was  conceded  by  counsel  that  they  did  not  re- 
.e  trust  void  because  of  the  statute  against  perpetuities, 
it  question  was  not  in  the  case.  In  the  Toms  case  it 
Id  that  the  application  of  rules  against  perpetuities  de- 
m  whether  the  interest  devised  is  vested  or  not.  What 
A  in  that  case  is  not  controlling  in  this  one.  A  refer- 
•  Torpy  V.  Betts  will  also  show  it  is  not  controlling  in 
se. 

the  trustee  and  the  cestuis  que  trustent  join  in  a  deed, 
ereby  give  a  good  tiUe?  Now  that  Mrs.  Hammnnd  is 
he  trustee  is  not  autiiorized  by  the  doclaTation  of  tni.^t 
rey  to  anybody  until  fourteen  years  from  the  date  of  tlio 
ition  of  trust,  and  it  is  his  duty  to  retain  control  of 
jperty  during  all  of  that  time.  At  the  expiration  of  the 
m  years  it  is  made  his  dutv  to  *''*  make  a  conveyance. 

all  tiie  cestuis  que  trustent  named  in  tlie  dcolnration 
rt  and  their  heirs  and  assigns,  but  it  is  expressly  pro- 
that,  should  any  of  them  die  during  the  fmfi-teen  years, 
e  shall  pass  to  the  heirs  and  assigns  of  the  deceased  one. 
raveyance  to  be  made  bv  the  trus^tee  is  to  be-  "j'^J'^^^j^g 
f  the  cestuis  que  trustent  as  are  living  at  the  en 
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SoTpoEe  one  of  ih«n  should  to-day  make  s  tel 
af.  'lis  3i:ia?25C  ai  cie  premises^  and  should  die  before  flic  €S- 
^inzL-ni  <il  ^ae  fonrteea  j«azs»  what  title  would  his  gnntee 
^?  Cmtvt  niniiag.  for  no  title  would  ever  come  to  tk 
rnar^n  Trisar  is  tme  of  one  is  true  of  each  of  the  often. 
ITitftiit-r  «aj  «f  rr>*>m  will  €T€r  have  tnj  title  to  the  proper^ 
wH  iie^taiit  a:xni  wre^er  thej  live  until  the  expiratioii  of  tkft 
f-jiLraei  jfJirs.  Is  wcnld  seem  to  be  Tery  clear  thai,  by  fts 
^enuj  il  ^e  insc  *>  one  is  arruiorized  to  couTey  a  title  in  kt 

expired.     This,  we  think,  biiu^ 


i;  ^jeiTiT  w—^-i  ^e  prcTLaons  of  the  statute. 

Tb*  m^c.  rii*!i*  i^^inz  fail»?i  it  would  be  contrary  to  ttt 
'^iirTcse  jf  Xrs.  Rizizi^aid  to  allow  the  warranty  deed  to  stini 
It  s  ^l»:'ir  siijii  "•"-•y^  so  inteitioii  of  conveying  the  title  in  ht 
rj  ;ii:s  liT-x??  azicaz.^  of  property  to  Charles  F.  Hammond  fer 
2  s  JcVf  b^ccd*     I-  s  ec^allr  dear  she  did  not  intend  to  test 
iitf  ^:-^ii  ta.  f:ie  rr?<*?n.^T  ta  the  persons  named  in  the  declj»- 
ticn.  cf  r-^LSL     We  r-  rV  it  follows  that  both  deeds  fail,  and  4e 
^e::;^^  ir:^!nrce*I  tc  ce  cccTeyed  thereby  must  be  r^arded  » 
^iflcc  ~rx  :2  •!*!?  «?tare  cf  Ellen  Hammond,  and  be  distributed 
TL^''':r  v^  sTin:^:  TrrLfiz^t  t.  Xunneley.   106  Mich.  554,  64 
X-  W^  -tf'i:  wlnftrlxk  T.  Azi^rioaa  Tract  Soc,  109  Mich-  141, 
«?■*?  Azr.  St.  Her.  5TS.  ce  X.  W.  ?55;  St.  Armour  t.  Birard,  2 
lI-ciL  ::>^:  Cct?rer  t.  Lcrilliri  14  Wend.  265;  Ahem  t.  Ahem, 
>i  A?T.  r-.T.  -vc\  t  >  X.  Y.  Supp.  SL 

I:l  Ire -cvzi:  T.  Spi^nhaau  3  Dow.  194,  it  is  said:  •'Whe^ 
ffifr  lirL  cr  arj  iz:cr^<t  in  Land,  which  would  descend  to  fl» 
bf-T  a:  Ij^it,  25  i^TisiHi  ::r  pzirpo^es  which  the  law  will  not  pe^ 
cii  t^  tive  «*^x  tre  h^ir  at  law  diaU  have  the  benefit  d 
t*  i::i:cr>r<t  so  Jevi^ei  afr  uncispceed  of,  *•*•  whether  the  tes- 
tator irrTcrttd  thdt  be  sho:ild  have  it  or  not;  for  there  is  ih» 
disticvU.^n  Srr^wn  the  case  of  a  devisee  and  that  of  an 
at  law:  Thit  tlie  eeTi^ee  takes  by  force  of  the  intent  of 
testator,  and  can  cn'y  take  what  is  giren  him  by  the  wiH; 
wher«is  the  heir  as  law  t^kes  whateTer  is  undisposed  of,  w* 
by  force  of  the  intent*  bnt  by  the  rule  of  law^:  See  Andrews  r. 
lincc'ji,  95  Me,  541,  50  Ad.  S9S;  Gray  on  Perpetuities,  set 
413 :  Birelow's  Ecuiiy.  IT ;  Jeakins  t.  UniTersity,  17  Wash,  l^ 
49  Pac.  247,  50  Pao!  7S5;  Greene  t.  Dennis,  6  Conn.  293, 1^ 
Am.  Dec.  5S;  Tan  K'.e^k  t.  Kefornied  Dutch  Church,  6  P«^ 
6'X);  Post  T.  HoTer.  33  X.  Y.  o93 :  La  Farge  t.  Brown,  31  App- 
Div.  542,  52  X.  Y.  Supp.  93;  Lawrence  t.^  Smith,  163  111.  l^f 
45  X.  E.  2o9;  Thomas  t.  Gre^g.  76  Md.  169,  24  AtL  418;  Tt 
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Ireen,  130  N.  T.  29,  27  Am,  St  Eep;  487,  88  N.  E. 
L.  B.  A.  33. 

'enuining  question  calling  for  consideration  is,  WilE 
take  jurisdiction  of  this  case?  In  Sffvenport  t. 
1,  95  Wis.  456,  70  N.  W.  661,  it  ia  said :  "Some  ques- 
I  raised  whether  the  plaintiff  baa  ahovn  such  poeses- 
ahoald  entitle  her  to  maintain  this  action.  It  is  en* 
imaterial  vhether  she  was  in  actual  poesession  or  not: 
'  person  was  in  the  actual  possession.  One  who  has  the 
.e  to  land,  whether  in  posseBsion  or  not,  may  maintain 
D  in  equity  to  remove  a  cloud  of  title  upon  his  land, 
le  invalidity  of  the  hostile  claim  cannot  be  shown  b; 
)rd,  but  mnst  be  proved  by  evidence  aliun^ :  Pier  v. 
Fond  du  Lac,  38  Wie.  470 ;  Qoodell  t.  Blumer,  41  Wis, 
OTcn  T._  Strong,  62  Wis.  233,  22  N.  W.  408.  In  this 
I  invalidity  of  the  defendant's  claim  could  Iw  sliown 

evidence  dehors  the  record.  Section  3180  of  the  Ho- 
atntes  [1878]  extends,  rather  than  limits,  the  jurisdic- 
the  courts  in  the  cases  to  which  it  ia  applicable:  Fox 
ams,  93  Wis.  320,  66  N.  W.  337."     Sc«  Chautiiique 

Bank  v.  White,  6  Barb.  606;  BcedJe  v.  Meail,  81  Mo. 

Comp.  Laws,  sec.  448;  Bowland  v.  Doty,  Ilarv.  Ch. 

I  3;  Ormsby  v.  Barr,  23  Mich.  80;  King  v.  Carpenter, 
li.  363;  -"*  Eaton  t.  Trowbridge,  3S  Mich.  451;  Allen 
lo,  47  Mich.  516,  11  N.  W.  S(i6;  Clelaml  v.  Casgrain, 
b.  139,  62  N.  W.  460. 

decree  of  the  court  below  is  afRmied.  Defendants  will 
^ed  thirty  days  in  which  to  answer. 

other  jnsidces  concurred. 

!*Ie  Agaitut  PerpetuUitt  in  diseiuEcJ  nt  len^h  in  the  mono- 
BoU  t«  In  r«  Walksrly,  49  Am.  St.  Rep.  11T-13H.  GcneraJty 
r,  tli«  vesting  of  an  estate  if  anlrtwfull;'  postponeii  if  the 
«  alien&te  11U17  not  be  exereiBed  iluriog  lives  in  hciag  am) 
nie  ysars  and  nine  months  thereafter:  .Tobostaa'a  Katntc,  IS.? 
179,  M  Am.  8t.  "Rep.  621;  Madison  v.  Larmon,  ITO  III.  ^r>,  dZ 
Sep.  356j  Miasionary  Society  etc.  v.  Humphreys,  91  Md. 
Am.  8t.  B«p.  432.  Ths  severability  of  perpetuitips  and  fnr- 
tnists  is  diieniaed  in  the  monogmiihii;  note  to  John  stun 'a 
H  Am.  St.  Bep.  634-646. 

'talute,  After  lit  Construetton  by  the  mutts  of  the  atBto  where 
oateil,   is   adopted   as  a   statute   by   uncitlipr   slatp,   Bueh   rnn- 

II  will  umally,  bot  not  always,  be  fnlloweil  in  thp  r-ourta  of 
«r:  Ancient  Order  of  Hibernians  v,  Spiirrow,  29  Mort,  132, 
I.  St.  Bep.  S63,  and  cases  cited  in  tbe  croas-tefeiEnee  nat» 
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GOULD  7.  W.  J.  GOULD  t  COHPA: 
[IM  Mich.  515,  9G  N.  W.  57«.] 
OOSPOEATION,  AnUunity  ot  OflMU  vf.— Tk 
lUcy  of  &  corporalioD  are  DOt  prosoMVd  to  h«Ti 
cute    eomicercial    paper,     (p.    624.) 

Action  by  Louise  M.  Gould  against  W.  J.  Goul 
a,  corporation,  upon  a  promissory  note.  The  t 
reeled  a  verdict  for  the  plaintiS,  aad  the  defei 
error. 

Graves,  Hatch  &  MilHs,  for  the  appellant 

Dickinson,  Stevenson,  Cullen,  Wanen  &  Bats 
pellee, 

<"«  MOXTGOMERY,  J.     The  defendtnt  is 

but  the  record  does  not  disclose  the  pnrposes  ol 
tion.  The  present  action  is  based  upon  a  prom 
"**  four  thousand  dollars,  purporting  to  be  8 
Gould  &  Co.,  C.  H.  Gould,  L.  F.  Thompeon."  ' 
filed  an  affidavit  denying  the  execution  of  the  not( 
that  tlie  defendant  had  any  benefit  from  or  con 
the  same.  On  the  trial  the  plaintiff  proved  that 
"W.  J.  liould  &  Co.'-  was  made  by  C.  H.  Gould 
was  presiilent  and  Ij.  F.  Thompson  was  secretaiy 
of  the  corporation  at  the  date  of  the  note.  There 
in;;  tliat  any  consideration  passed  to  defendant, 
pre=idcnt  and  secretary  were  held  out  as  bavinf 
make  nolr;.  nor  that  they  were,  by  any  action  of 
autliorlzerl  in  this  instance  to  make  Uie  note  in 
was  ohjecti'd  that  the  authority  of  these  oflScen 
note  was  not  shown,  and  that,  as  a  consequence  fh 
the  note  by  the  corporation  was  not  proved.  1 
however,  received  in  evidence  against  defendanfa  > 
this  ruling  presents  the  principal  question  in  the 
The  ,ircncrnl  rule  is  that  the  pre:?ident  of  a  cc 
no  implied  power  to  bind  the  corporation  by  hii 
commercial  paper,  and  that  thia  power  is  not 
Teater  in  the  president  and  secretarv:  21  Am.  &  ] 
iw.  Sd  ed..  R.-iit.  Spe.  also.  3  Clark  and  Marehal 
08,  sec.  :01 ;  2  Conk  on  Corporations,  4th  ed.,  » 
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«t  the  attthority  to  traiusct  busineae  of  this  character 
implied  where  it  is  shown  either  that  the  president  haa 
Id  out  as  having  charge  of  the  bnsiiiesa,  and  as  author- 
perform  euch  an  act  on  behalf  of  the  corporation  as 
question,  or  where  the  corporation  is  shown  to  have 
I  and  retained  the  benefita  of  the  transaction:  See  i 
!on  on  Corporations,  see,  4G23.  So,  where  the  instru- 
under  the  seal  of  the  corporation,  a  presumption  arises 
waa  executed  bj  authority:  4  Thompson  on  Corpora- 
ec.  4633.  It  is  also  true  that,  where  there  is  evidence 
;  that  the  president  of  a  corporation  is  engaged  in  man- 
he  business,  such  powers  will  be  ascribed  to  .him  as  are 
e  in  the  conduct  of  the  business  of  the  ^"  character 
3 :  See  Ceeder  v.  Loud  el«.  Lumber  Co.,  86  Mich.  541,  84 
.  Rep.  134,  49  N.  W.  575 ;  Hirschmann  v.  Iron  Range  etc. 
)o.,  97  Mich.  384,  56  N.  W.  842.  But  the  ruling  of  thi? 
judge  in  the  jM-eaent  ease  apparently  rests  upon  the  idea 
e  president  and  secretary  are  presumed  to  have  author- 
execute  commercial  paper,  and  that  proof  that  commer- 
ler  was  signed  by  them  shifts  the  burden  of  proof  upon 
endant.  We  think  this  holding  cannot  be  sustained  upon 
ty.  The  <mly  Michigan  case  tending  to  support  this  rul- 
Eureka  Iron  etc.  Works  v.  Bresnahan,  60  Mich.  333,  27 
524.  But  in  that  ease  it  appeared  that,  not  only  wa^^ 
rtgage  in  question  signed  by  Uie  secretary  and  treasurer 
'esident,  but  that  the  mortgage  was  agreed  upon  and 
d  to  by  all  the  directors  and  stockholderB  of  the  company 
led  together,  and  the  mortgage  was  drafted  and  executed 
r  presence.  The  case,  therefore,  did  not  rest  upon  any 
ption  of  authority. 

ire  cited  to  the  case  of  Fatteraon  r.  Robinson,  116  N.  Y. 
i  N.  E.  372,  in  which  language  is  used  apparently  sus- 
;  the  ruling  of  the  circuit  judge  in  the  present  case.  But. 
he  eiaiainatio&  we  have  been  able  to  give  the  subject, 
ee  would  appear  to  stand  alone,  and,  for  an  understand- 
the  New  York  rule,  should  be  compared  with  Columbia 
'.  Gospel  Tabernacle  Church,  127  N.  Y.  361,  28  N.  E.  2P. 
rhat  we  have  said  above  we  by  no  means  imply  that  thi- 
irill  not  take  judicial  notice  of  the  usual  powers  of  cer- 
Bcers  of  particular  corporations,  such  as  bank  cashiers, 
e  ruling  below  cannot  be  sustained  on  any  such  presump- 
The  execution  of  the  note  in  question  was  not  suflBciently 

Am.  Bt.  JttB,  ToL  104-M 
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proTci     The  other  questioDS  presented  are  not  likdy  to 
on  a  new  triaL 

Judgment  is  reversed  and  a  new  trial  orderei 

The  other  justices  concnrred. 


The  Prr^idnU  of  m  Corporaliom  does  sot,  hj  ▼iitue  of  his  office^ 
poesess  acihoritj  to  bind  the  eompanj  by  eontraet:  St.  Clair  t. 
Bctle'ige.  115  Wis.  5S3,  do  Am.  St.  Bep.  964,  and  see  the  cases  cited 
IB  the  cross-refereBce  note  thereto.  Ae  to  hie  right  to  pay  the  debt» 
of  the  eompanv,  see  Sampeon  ▼.  Fox,  109  Ala.  662,  55  Am.  St.  Bep. 
9c 0.  If  the  statDtes  expresslj  confer  the  management  of  a  eorpora- 
tioB  upon  "not  lees  than  three  directors/'  the  president  and  secre- 
tary are  not  general  agents:  City  Electric  etc  By.  Go.  ▼.  First  ^at» 
etc  Banh,  62  Ark.  33^  54  Asl  St.  Bep.  282. 


PEOPLE  T.  DETBOIT  UNITED  RAILWAT. 

[134  Mich.  682,  97  N.  W.  36.] 

STREET  BAHiWATB— Municipal  Cmtrdl  Oyer.— A  city  msy 
regnlate  the  conduct  of  a  street  railway  business  to  the  extent  of 
requiring   reasonable   safeguards   against    danger,     (p.   629.) 

STREET   BAILWAT8— PresnBqitioa  in  FsTor  4>f  Ordinanet 

Eegnlating. — A  municipal  ordinance  which  shows  on  its  face  that  the 
end  in  coniemp^t^tion  is  the  securing  of  reasonable  safeguards  against 
danger  will  oruinarily  be  presumed  to  be  valid,     (p.  629.) 

STBEET  EATLWATS.— The  DiscretUm  of  a  Municipal  CosBt 
oil  in  Imposing  Safeguards  Against  ]>anger  on  Street  Bailwayi  will 
not  be  interfered  with  on  light  grounds,  nor  where  the  regulatioB 
can  fairly  be  said  to  tend  toward  a  safer  condition,     (p.  629.) 

STBEET  BAILWATB— Ordinance  Beqniring  the  Use  of  Air 
or  Electric  Brakes. — A  court  wiU  not  say  that  an  ordinance  requiring 
the  use  of  air  or  electric  brakes  on  street  railways  is  unreasonahto 
unless  it  clearly  appears  that  there  is  no  necessity  for  a  more  efficient 
brake  than  that  in  use,  or  that  neither  the  air  nor  the  electric  brake 
is   such.     (p.    630.) 

EVIDENCE-Jadicial  Notice.— The  Oonrt  may  Take  jQdidal 
Notice  that  Atmospheric  or  Vaconm  Brakes  are  in  general  use  os 
passenger  trains  and  common  on  freight  cars,  and  are  rarely  ineffect- 
ive,    (p.    630.) 

EVIDENCE— Judicial  Notice— Ck>nflict  of  With  Testiniooj  of 

Witnesses.— The  validity  of  a  municipal  ordinance  requiring  the  use 

of  air  or  electric  brakes  cannot  be  made  to  depend  upon  what  the 

court  or  jury  may  conclude  from  the  testimony  or  opinions  of  sueb 

witnesses  as  happen  to  be  brought  into  court  on  the  first  case  tb^t 

arises,  when  the  provisions  of  such  ordinance,  when  viewed  in  tlie 

c^ht  of  facts  of  which  the  court  may  take  judicial  notice,  are  roi- 

^able  and  clearly  within  the  discretion  of  the  city  council,  either 

virtue   of  reserved   power   resting  in  contract   or   of   the  pohee 

T.     (pp.  630,  631.) 

STSEET  RAILWAYS— Begulations  Beqniring  Greater  Sxpoid- 

—A  municipal  ordinance  requiring  the  use  of  air  or  electrie 
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}ii  street  railwaya  will  not  be  held  invalid  on  the  ground 
rill  reqnire  a  large  ODtla;  or  that  it  takes  property  without 
:e88  of  law.  All  propertj  is  subject  to  the  ezercise  of  the 
ower.     (p.   631.) 

rKBET  BAXLWATB— Municipal  AntlMrlty  Under  BeseTTft- 
tlie  Bight  to  Make  Fnrtliu:  Oiden,  Eolea  and  BegnlaUoiu. 
ordinance  cODSenting  to  the  eonatruction  of  a  street  railway, 
mou'  conncil  of  the  munidpalit;  reserves  the  right  to  make 
ther  rules,  regulations,  and  orders  as  may  from  time  to  tim« 
ed  necessary  to  protect  the  interest,  safety,  welfare,  and 
idation  of  the  public,  it  may  require  each  railway  to  use  ail 
rie   brakes  on  all  itg   ears.     (p.  631.) 

aan,  Donnelly  &  Van  De  Mark,  Charles  D.  Joalyn,  Henry 
er  and  John  J.  Speed,  for  the  appellant. 

ithy  E.  Tarsney,  P.  J.  M.  Hally  and  Charloa  E.  LoTe, 
people. 

300KEB,  C.  J.  The  defendant  is  a  street  railway  com- 
ind  was  convicted  and  fined  in  the  recorder'B  court  of 
f  of  Detroit  for  the  violation  of  an  ordinance  of  said 
rhe  cause  is  here  upon  certiorari. 

e  is  no  doubt  of  the  violation  of  the  ordinance.  The 
»ing  tried  without  a  jury,  the  court  determined  the 
a.  of  the  reasonableness  of  said  ordinance,  which  appears 
turned  upon  questions  of  fact  Couneel  for  the  defend- 
'  in  their  brief  that  "there  can  be  hut  one  question  for 
art  to  decide;  i.  e.  Is  it  a  reasonable  regulation  to  re- 
he  defendant  company  to  equip  its  cars  with  air  or  elec- 
akea?"  The  railroad  was  constructed  under  the  stat- 
isting  at  different  times,  ***  when  different  sections  were 
the  present  status  of  the  company  being  the  outcome  of 
1  purchases  or  consolidations,  or  both.  All  of  said  stat- 
^uired  the  consent  of  the  city  authorities,  and  this  was 
n  the  various  instances.  The  following  reservation  of 
is  contained  in  each  consent,  and  ia  applicable  to  the 
t  case ;  'It  ie  hereby  reserved  to  the  common  council  of  tlie 
Detroit  the  right  to  make  such  further  rules,  orders  ot 
Sons  as  may  from  time  to  time  he  deemed  necessary  to 
:  the  interest,  safety,  welfare  or  accommodation  of  the 
in  relation  to  said  railways." 

de  same  connection  should  be  read  sections  6425  and  6447 
Compiled  Laws,  viz.:  "All  companies  or  corporations 
I  for  such  purposes  shall  have  the  eTclusive  right  to  nso 
lerate  any  street  railways  constructed,  owned  or  held  by 
Provided,  that  no  such  company  or  corporation  shall  be 
ized  to  construct  a  railway  tmder  this   act  through   the 


•t«-^  ?f  i::t  ;;»b  wt  ciry  without  the  consent  of 
«-ir.:-Ufs  of  s=^  town  or  city,  and  tmder  each  n 
iT-rn  s^ch  ScrriLS  tz.i  c>Ei-:;?n5  &s  said  anthorit 
ti^r*  %>  T.-*  p7»^r^!>e;  prsTioed.  farther,  that  al 
ft~:  s>Xl  rj.re  :<.~  ^toe,  and  accepted  by  the  coi 
i'-"~i"^-ii  W  »":^--  VjC  sa:::e  is  fraau^,  such  aut 
r-irf  E>  r?-^.AT::2S  ot  condidoos  whereby  the  r 
<l..i-is  s>  rri-iid  ;~»'J  ie  drr^n^yed  or  unreasons 
*r  s-.i  c-:-7irT  >r  c->rj»?rauvn  ":>e  ueprised  of  the 
*tr:;:;.rr.  r^ii- u_::iz;  ard  oT^raricg  such  rai!wa} 
is  s-;h  cx»r=:  «■  prst  na^ied,  parsnant  to  the  ^ 

~Af:<?r  ary  c:;t.  tCaos  or  tc-wn=hip  dia'.I  ba 
*i  i::  L-j  a,:  rr:t.  "e-i,  to  the  coaiiraction  and  m 
ar.T  itri-ee  ni^siyi  iher^ia,  or  griiiicd  any  rights 
lo  ar:y  «i:h  c— riiy,  aid  snoli  consent  and  grant 
«r:;-»i  sy  :he  K-r-i^y,  sscli  township,  city,  or  ril 
ivi.Ve  fu.h  crr*.?r:.  a.T  deprire  tr.e  oo^ipany  of  1 

Tr.-*  or.i:-ir,"p  rr^rlies  as  foV.cws:  •®*  "Secti< 
»':<r  iliy  1,  l.-.i;.  no  sn^«  cir  or  care  sHaU  be  or 
<^  ar.y  i;rt*;:.  aT^n:;c  or  highway  in  the  ciir  of  I 
th?  *i-:«  i*  er-:rr-?i  wiO;  air  or  e'^etTic  brakes," 

S.\;;.'n  S  pr.'^:;-:?  thjt  no  s;r^e:  railway  com 
tc-.v-.T?  i--:T^-:-f  *"fhi;i  ran  or  operate,  or  permit 
*>i-s:i\:.  ar.T  car  spra  or  in  any  snfvt  or  arenat 
vr..,-^  ih#  ia~^  is  e>;~rped  with  air  brakes  or  eU 

•.oyr*!?!  ;,ir  ih.e  dcf.-se  iEtrtidscTd  tesnmooT  iei 
*-at  :t  r.» »  S(-ivta:  h=idT^  cars  in  the  citr,  and 
|f^*>T  ::t.:t  hur.  i--'  aiii  z':x  tboasand  dc'-laii  to  tq- 
■*  P^"^"":"^^3  VT»i«:  C-a:  Earv  of  such  can  »cr 
«rs^  fat  it  was  rer-.j.-ini:  th.«  as  rapiily  as  it 
W  u  T"^^  ».-uV.e-imck  cars:  that,  wbile  said 
Os-r  T^'  '^^^   -""J^  FJ^:;T*^an  cars,  vbidi  ma] 


"uwit  «, 


■'^  not  w. 


'I*,  SlKh 


'  B^  nt»in  exn  whi 


;  tk»tt^/^*-  "^  '^•■'  ''^^  cannot  be  saf 
TibeA,  ^-i  *'*  "****  OTUin  in  liteir  acton  th 
Iter.  ^  ?'"««l'»««Jj  ^'■•^■.  ti-.at  tb^  ave: 
^bJ^  "^'  »«  c'ty  K  Wmwb  ifi  bar*  all  < 
*T^   'lib  tir  M  ri«:tr«  brakes;  thtf  n 
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experimental  stage;  that  they  hftve  been  repeatedly  tried 
tscarded  in  citJee,  and  that,  if  used,  they  increase  the 
■  of  accident,  both  by  reason  of  the  imcertain^  of  tiieir 
wbea  an  attranpt  is  made  to  uae  them,  and  the  onceTtainty 
minds  of  raot(«men  which  bn^  had  better  be  ased  in 
>f  emergency.    There  was  testimony  offered  in  oppoei- 

object  of  this  ordinance  is  to  compel  the  equipment  of 
ears  with  the  means  of  stopping  with  certainty  and  ex- 
in.     We  may  take  judicial  notice  that  this  is  desirable, 

are  jadicially  cognizant  of  the  fact  that  the  use  of  street- 

neceasarily  attended  by  Imminent  danger  to  citizens  who 
M)n  the  highway,  as  well  as  •**  passengers.  It  is  con- 
1  that  this  ordinance  is  invalid,  firs^  because  it  can  t>e  said 

provide  for  brakes  which  will  tend  to  lessen  danger  j  sec- 
>ecauBe  it£  ^iforcement  will  require  an  outlay  large  in 
Tiaon  with  the  benefits  which  would  result  from  the  use 
h  bralicB  as  are  required  by  it  A  large  amount  of  testi- 
waa  taken  upon  both  these  questions,  and  tbia  was  passed 
by  the  trial  judge,  who  has  held  the  ordinance  ralid. 
a  past  controversy  that  the  city  may  regulate  the  conduct 
fendanfs  business  to  the  extent  of  requiring  reasonable 
wrda  against  danger:  Nellis  on  Street  Surface  Railroads, 
808,  219;  City  of  Kalamazoo  v.  Michigan  Traction  Co., 
iich.  585,  85  N.  W.  1067;  City  of  Detroit  v.  Detroit  etc. 
\o.,  184  U.  S.  368,  22  Sup.  Ct  Hep.  410,  46  L.  ed.  592; 

Shore  etc.  Ry.  Co.  v.  Ohio,  178  TJ.  8.  885,  19  Sup.  Ct. 
465,  43  L.  ed.  702 ;  Chicago  etc.  Ry.  Co.  v.  City  of  Carlin- 
200  111.  314,  93  Am.  St.  Hep.  190,  65  N.  E.  730,  60  L.  R. 
1 ;  and  other  cases  cited  in  briefs  of  counsel.  Many  reg- 
os  are  permissible,  allhough  in  all  or  most  instances  they 
re  some  limitation  on  the  liberty  or  burden  upon  the  prop- 
]f  iadividuals.  Sanitary  r^nlations  are  common,  includ- 
he  abolition  of  slaughter-houses  and  other  noxious  places, 
■Bstrictions  upon  burial.  Protection  against  fire  and  dan- 
rom  expIosicHis,  tiie  use  of  highways  and  speed  of  vehicles, 
egulatlon  of  occupations,  buildings,  etc.,  are  among  the 
'  instances  where  municipal  action  is  upheld.     An  ordln- 

which,  on  its  face,  shows  that  such  end  was  in  contem- 
m,  will  ordinarily  be  presumed  to  be  valid :  See  21  Am.  Jfc 

Ency.  of  Law,  2d  ed.,  p,  978,  and  cases  cited;  Booth  on 
t  Railway  Law,  sec.  224 ;  000167*3  Constitutional  Limita- 
,  6th  ed.,  p.  241,  note;  Kcilis  on  Street  Surface  Railroads, 


• 


•r.::  A»iii:jis  Stati  Eepokte,  Vol.  104. 

1:T  .  ri^ tzr-  eiu  Sr.  Co.  T.  City  of  Car'JnvLlle,  20 
A-,  i---  u  -..  :. ',  i-i  X.  E.  ToJ,  60  U  E.  A,  39 
»__  -iti  lijri^s  ii  prxf  '»  i:>>a  Mic  who  atUck. 
'.  i^-.  vi  L--">-;-:c.  ;.i  lijc  c:;:i;i-  will  noi  be  inierfei 
Ir.T  jT-,-iZ.Lr,  «■  irb*r«  it  r^r^liiisa  c»ii  fairiy  Ix 

*^  T^f  :-ri.T-i-^f  ir  q-«;;on  puaisbes  the  oj 
cu  :■:•:  ^, -:;:•;■:  »-.i,  »ir  or  el^nric  brakes.  Ti 
J  ^  iajm-i-T  t:^  ;ie  ~ur;>  (2  Comp,  Lavs,  sec 
i.T  Z.J.TJ  y-;-irs  i.ii  rc':^irei;  the  eiq^upment  of  stea 
:ijrr  »-.^L  i-r-irikia.  E=::«  w»  ^o=M  s«t  that 
<—r-:-i--:  k£  i5  nrwt-fars  is  iiiir«»?ocaMe,  uid 
Tt_i,  ::  &i:^i  ':«  ilmcx  to  tpr-sar  c^rly  either 
t:  :t>>ss.tt  tx  I  =»:«  g!i.-est  brue  than  s  hmn 
tir-.re:<ir«,  or  tiki  zie:ir:ieT  an  air  nor  an  electric 
i*  i^.Li  t^i  J,  Is  m  «>-:ccced,  and  appareotlj  < 
itri-iriki-  i£  2:4  a>  ie  cifpeojei  with,  it  would  Ik 
KTw  ii.«  a  ;»r  e-q^iirped  wi-.h  !»ih  would  not  I 
w.:J:  i<  r-tr.f-tnJte  al.Dt 

C  -^irj^:  z-r?  riii  li*  ::2c?ES»d:;wd  evidence  sli 
r-i:Li:i,-*  ii  ::r^v»r-;-na':Ie.  We  think  not,  and,  il 
ii.i  Liii  a  rrTj-.-iinr:*  of  ihe  oral  tei'-imonr  i 
i;-;w,  wi  ir.:-"i:  H.^t  w:.::'.i  be  srL5o;ect  to  justify  1 
ir-  :>.-;  c-i;--:>>e-  We  niiy  uie  jaiicial  noiic-e 
r  -r.;  ;r  raju:::::!  br^kvs  are  in  g^^seral  use  on  psf: 
;  ii  :^  :y  aro  <-;=^;a  sp.>a  fr*:^t  cais  and  tra: 
trey  ars  rsr-r.r  ir^5evt:ve,  Tze  record  shows  iha 
cse  c=  el-x:r;;  car?  of  the  Urjer  type,  both  on  si 
ar:i  .-•-  -itt  r^-iis.  If  t^-.ey  w?re  ni>t,  it  is  patent  ih 
be:  ai:i.  wr.-.le  cruri&el  wstcsd  that  they  could  n 
to  sr.all  cars,  it  has  nit  t-eea  s^iiffaciorily  prove 
in-.prrviar .e  t.-.at  the  exact  devjoe  ujed  on  large  ca 
l-e  aaar:^  to  :;se  on  a  s:r.ali  one  (especially  wher 
of  tr-.;oks  is  ns^)  without  s^me  modification;  bn 
shown  to  be  rctchar: tally  di:!:ct:!t,  and  evcryom 
such  pr-ollen^s  are  be:::g  s-rlve-i  daily  in  the  realm  1 
Moreover,  there  is  pr^->f  thai  one  or  more  small  a 
e"iu:pped  and  siicfef=f-.:::r  r.in  with  them.  The  t 
"•'■'■• -^.".^-e  r""-"*  '■'> ' — .'-  t-  -'<■--'-■•  TTr^-in  what  a 
;iie  of  ihe  r-"-s>"-o.  t  &  j  r\  v.-.^y  conci-ide  from  1 
•^inioios  of  such  witni<«^  as  may  happen  to  be 
wrt  in  the  first  ease  that  arti«.  where,  as 
diioas,  when  viewed  in  the  light  of  facts 
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naj  take  jndicial  notice,  are  reafionable,  and  clearly  witb- 
discretitHi  of  the  council,  either  by  virtue  of  a  reserved 
«sting  in  contract,  or  the  jwlice  power. 
!o  not  feel  called  upon  to  say  much  about  the  claim 
is  ordinance  should  be  held  invalid  upon  the  ground 

will  require  a  large  outlay,  or  that  it  takes  property 
;  due  process  of  law.  It  is  too  well  settled  that  the  state 
may  enforce  regulations  clearly  looking  to  the  safety  of 
•lie,  and  reasonably  adapted  to  such  end,  to  make  it  nec- 

All  property  is  held  subject  to  the  exercise  of  the  police 

See  Village  of  Carthage  v.  Frederick,  123  N.  T.  268, 19 
t.  Bep.  490,  25  N.  E.  480,  10  L.  R.  A.  178;  Attorney 
1  T.  Jochim,  99  Mich.  371,  41  Am.  St  Rep.  606,  68 
611,  23  L.  R.  A.  699.  In  Cooley's  Constitutional  Lim- 
i,  6th  ed.j  p.  708,  it  is  said ;  "All  contracts  and  all  rights, 
wlared,  are  subject  to  this  [police]  power;  and  not  only 
!gnlations  which  affect  them  be  established  by  the  state, 
'.  snch  regulations  must  be  subject  to  change  from  time 
i,  as  the  general  well-being  of  the  commanity  may  require, 
he  circumstances  may  change,  or  as  experience  may  dem- 
te  tiie  necessity";  See  cases  cited  in  note  to  last  authority. 
88  been   urged  that  the  proof  shows  that  a  light  car 

aa  effectively  handled  and  controlled  by  hand  as  by  power 
,  and  there  is  proof  to  that  effect,  and  also  that  electric  or 
ikea  are  less  reliable  than  hand-brakes  on  such  cars.  This 
is  covered  by  what  has  been  said.  If  the  air-brake  or  elec- 
■ake  is  more  liable  to  get  out  of  repair,  and  there  is  diffi- 
in  stopping  the  car  at  a  given  point,  it  is  not  shown  that 
;  mpervision  would  not  assure  effective  brakes  at  all  times, 
liat  the  employment  of  skilled  or  experienced  motormen 

not  overcome  the  latter  difficulty.  But,  if  not,  the 
idence,  aa  well  as  common  experience,  shows  that  a  power 
is  quicker  in  its  action;  and  in  emergencies,  where  human 
I  involved  in  delay,  expeditious  stopping  of  a  car  should 
ield  to  possible  inconvenience  in  the  matter  of  stopping 

IB  also  said  that  the  ordinance  is  invalid  even  it  air-brakes 
*  said  to  be  effective,  because  it  does  not  designate  between 
nd  electric  brakes,  which  last  are  said  to  be  clearly  shown 

ineffective.  We  think  there  is  no  force  in  this  point.  It 
't  to  be  presumed  that  anyone  will  use  the  latter  under 

(■ircumatances.     Defendant  certainly  is  not  required  to. 
le  conviction  is  affirmed. 
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HiKn,  Cupeoter,  uid  Gnat,  JJ^  omcaned  ' 
C  J. 

UONTGOMERT,  J.,  concurring.  It  is  tt»  < 
defendant  thtt  the  ordinance  in  question  is  tinre 
that  for  this  reason  it  shoold  not  be  raiforced.  ' 
s  limitation  npon  the  power  of  a  municipal  leg 
vhich  the  courte  have  the  right  to  enforce,  and 
nance  which  ie  nnreasooahle  in  its  tenne  is  beyond 
Buch  legislative  body  to  enact,  is  well  settled.  Th 
doubt,  either,  that  where,  npon  the  face  of  the  oi 
shown  to  be  unreasonable,  the  question  which  the  ( 
determine  becomee  purely  a  question  of  law.  Bi 
this  case.  In  the  present  case  the  contention  is 
diuaDce  is  tin  reasonable,  as  shown  by  the  testimon 
and  circumstances;  in  other  words,  that  althou 
would  not  be  able  to  &ay  on  the  face  of  the  ordini 
unreasonable,  yet  because  of  the  eristence  of  eertai 
it  ie  claimed  the  testimony  establishes  in  the  ci 
should  hold  that  the  ordinance  is  unreasonable. 
are  not  facts  of  which  the  court  can  take  judicial  i 
facts  claimed  to  be  proven  in  the  case;  and  th< 
Who  is  to  determine  these  facte  F  It  may  be  cone 
authorities  **"  are  not  agreed  upon  the  questio 
comes  necessary  to  look  somewhat  to  the  reason  o 

The  rule  is  stated  in  1  Dillon  on  Municipal 
fourth  edition,  section  327,  as  follows:  "Whether 
be  reasonable  and  consistent  with  the  law  or  not 
for  the  court,  and  not  the  jury,  and  evideaiee  to 
this  subject  is  inadmissible.  Bnt  in  determining 
the  court  wilt  have  regard  to  all  the  cireurastano 
ticular  city  or  corporation,  the  object  sought  tc 
and  the  necessity  which  exists  for  the  ordinance." 

This  statement  of  the  law  is  strictly  accurate  ii 
to  cases  in  which  the  question  depends  upon  facte 
court  may  take  judicial  cognizance.  But  there  ai 
go  further,  and  hold  that,  where  the  question  of 
depends  upon  facte,  while  it  may  be  competent 
to  tiiko  i^'^iliiion)  ns  to  t\w'^..-  hrts.  and  to  lake  tJie 
eration  in  detcniiiuing  tiie  ralidiiy  of  the  orJina 
tion  is  in  no  case  a  question  for  the  jury;  in  othi 
it  is  to  be  detomiineil  as  a  question  of  law,  and  nol 
l>f  fjnt.     Ouu   of  tliii  stroDgest  cases   supporting 
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lUinois  Cent  B.  B.  Co.  t.  Whittemore,  43  la  420,  9d 
ec.  138.  Id  that  case  it  was  eaid :  "It  was  proper  to  od- 
iimony,  u  was  done;  but,  either  wiUi  or  without  this 
Dj,  it  was  for  the  court  to  eay  whether  the  regnlatioa 
uonable,  and  therefore  obligatory  apon  the  paBsecgeis. 
i^ssity  of  holding  Uiis  to  be  a  question  of  law,  and  there- 
thin  the  province  of  the  court  to  settle,  is  apparent  fromr 
leideratioa  that  it  is  onl;  by  so  holding  thfU.  fixed  and' 
lent  Tegnlations  can  be  established.  If  this  question  is< 
eft  to  juries,  one  rule  would  be  applied  by  them  to-day 
other  to-morrow.  In  one  trial  a  railway  would  be  held 
and  in  another,  presenting  the  same  question,  not  liable, 
r  the  companies  nor  passengers  would  know  their  rights- 
r  obligations.'' 

reason  assigned  in  this  opinion  appears  to  be  the  on& 
»hich  the  rule  rests  so  far  as  it  lia,s  liwu  adopted,  viz., 
a  that  when,  in  a  particular  case,  an  ordinance  is  ""'  de- 
ed to  be  unreason ablt^.  that  dGt^nnination  will  control 
future  cases  that  may  arise  under  the  ordinancf,  whether 
lesticm  arises  between  the  same  parties  or  not.     IE  the 

of  the  rule  fails,  the  rule  should  fail.  It  is  ceitiiinly' 
ilous  to  hold  that  A  may  be  concluiled  in  a  proceed  in  g- 
in  B  and  Cj  to  which  A  is  not  a  party,  when  that  jutig- 

lests  upon  a  determination  by  fome  one  of  a  question 
t  The  whole  realm  of  ailjudieated  cases  may  be  searched 
in  for  another  instance  of  this  character.  The  very  roa- 
pon  which  the  rule  rests  refutes  the  rule.  So  far  troni 
ing  true  that,  in  a  proeeeding  depending  upon  a  question 
!t,  future  litigants  should  be  finally  eonclude*!,  the  exact 
»  is  trae,  and  an  ordinance  which  may  be  declared,  upon 
tain  state  of  facta  proven  to  the  court  or  jury,  to  be  in- 

in  a  proceeding  depending  between  A  and   B  in  which 

may  be  involved  a  trifling  amount,  cannot  be  held  to  cuu- 
I  C,  who  may  hsve  vested  rights  to  the  amount  of  thou- 
I  or  millions  of  dollars,  To  illustrate:  Suppose  in  an  ac- 
between  third  parties  it  had  been  determined  that  the  orig- 
francliiBe  granted  to  this  defendant  was  invalid  as  wlioUy 
BBonabW;  can  the  vested  rights  of  this  corporation  he  said 
>TB  been  devested  in  a  proceeding  to  which  it  was  not  a 
f?  Such  a  proposition  sliocka  the  seuse  of  justice,  and  for- 
tely  we  are  not  without  authorities  which  have  a  direct 
iog  upon  this  question. 
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In  the  CMB  of  PennBylvama  B.  B.  Co.  t,  Mnjor  i 
<!ity,  47  N.  J.  L.  286,  a  proceeding  was  commencet 
pOBC  ol  hiring  an  ordinance  of  ihe  city  declared  i 
Teaaonable,  and  it  was  Baid :  '"This  proceeding  in  e 
abolition  of  this  ordinance  in  toto,  and,  as  a  wholt 
not  open  to  the  imputaticHi  of  nnreaaonableoefis. 
to  put  upon  a  proper  footing  tiie  nae  of  railroad 
ibe  municipal  bonnds,  and  there  is  no  pretense  t 
unduly  npon  any  of  such  companies,  except  th: 
the  plaintiff  in  error  in  paseing  its  numerous  tin 
three  certain  streets  near  its  terminal  depot.  I 
this  allegation  to  be  true,  that  the  business  of  tl 
-error  at  this  particular  locality  is  by  that  ordina 
ably  embarrassed  and  burdened,  such  a  rice  in  the 
not  render  it  generally,  but  only  specially,  inefi 
is,  the  court  vould  not  vacate  the  entire  ordinan< 
refuse  to  pnt  it  in  effect  in  that  part  of  it  that  wi 
■wnable." 

And  a  somewhat  analc^ns  qneslJon  has  arisen 
■courts.  As  is  well  understood,  the  federal  courts  I 
binder  the  fourteenth  amendment,  a  statute  of  a 
ing  freight  or  passenger  charges  may,  if  it  be  ui 
its  terms,  be  held  unconstitutional  and  void  in  i 
to  a  particular  case.  But  the  federal  supreme  o 
as  we  sliall  see,  that  the  determination  of  this 
particular  case  does  not  conclude  the  question  fi 
■between  parties  standing  in  a  different  relation 
authorities.  This  is  well  illustrated  in  the  case 
Ames,  1C9  IT.  S.  466,  18  Sup.  Ct.  Eep.  418,  4 
That  was  a  case  in  chancery,  and  the  question  ( 
ableness  of  the  statute  as  applied  to  the  complaini 
mined  upon  a  full  review  of  all  the  facte  of  the 
held  that  the  statute,  as  applied  to  then  conditior 
aonahle.  But  it  is  significant  that  in  the  very  t 
fully  approve  of  the  provision  in  the  decree  of  thf 
tliHt  U)e  ']f  fcTwiants.  niemlwrs  of  the  board  of  t 
might,  "fflien  the  circum stances  have  changed  so 
■fixed  in  the  said  act  of  1S93  [Neb.  Acts  1S93,  c.  24 
field  to  the  said  companies  rea-sonable  compeus 
wvicea  aforesaid,"  apply  to  the  court  by  bill  or 

^  might  be  advised,  for  a  fnrtliGr  order  in  tha 

Q,  it  is  possible  that,  as  between  the  same  par 
■»ted  the  reasonableness  of  a  statute   (or  or 
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•question  may  again  be  opened  as  a  question  of  fact^  how  much 
more  may  it  be  said  ihat^  as  between  strangers  to  that  litigar 
tion,  the  judgment  depending  upon  a  question  of  fact  has  not 
<x>ncluded  them. 

•••  In  the  case  of  Brooklyn  Crosstown  B.  Co.  ▼.  City  of 
Brooklyn,  37  Hun,  416,  it  was  said:  "The  validity  of  every  or- 
dinance or  by-law  of  a  corporation  which  is  not  passed  in  strict 
compliance  with  statutory  delegation  of  power  depends  upon  its 
reascmablenesBy  ....  and  hence  that  point  [the  reasonableness 
of  the  ordinance]  was  a  proper  subject  for  judicial  examina- 
tion as  a  question  of  fact/' 

If,  then,  there  is  involved  in  the  case  a  question  of  f act,  how 
«hall  that  question  be  determined?    As  I  have  endeavored  to 
ahow,  the  reason  assigned  by  some  of  the  authorities  why  it 
fihould  not  be  a  question  for  the  jury  is  a  wholly  insufScient 
one.     Worse  than  that,  it  is  a  false  reason,  which  leads  to 
erroneous  and  unjust  results.    We  are  not  wanting,  however, 
in  authoriiy  which  sustains  the  rule  which  I  have  foreshadowed. 
In  Clason  ▼.  City  of  Milwaukee,  30  Wis.  316,  it  was  said :  ''It 
is  impossible  for  the  court  to  determine  whether  or  not  the  ordi- 
nance is  reasonable  and  proper,  in  view  of  the  object  sought  to 
be  accomplished,  without  some  evidence  upon  the  subject.    And 
we  cannot  see  tiiat  it  is  a  violation  of  any  principle  to  submit 
these  questions  of  fact  to  a  jury  as  in  other  cases/' 

This  case  was  followed  by  the  case  of  City  of  Austin  v.  Ceme- 
tery Assn.,  87  Tex.  330,  47  Am.  St.  Eep.  114,  28  S.  W.  528, 
in  which  it  was  held  that  it  is  incumbent  upon  a  party  who 
idleges  the  invalidity  of  an  ordinance  as  unreasonable  to  aver 
4Uid  prove  the  facts  which  make  it  so;  that,  if  the  facts  be  con- 
troverted, they  must  be  determined  by  the  jury;  but  that  whether 
the  facts  relied  upon  show  the  ordinance  to  be  imreasonable  or 
not  is  a  question  for  the  court 

Bo,  in  State  v.  Boardman,  93  Me.  73,  44  Atl.  118,  46  L.  B. 
A.  750,  it  was  said :  ^'It  is  true  that  the  question  of  the  reason- 
ableness of  a  by-law  is  for  the  determination  of  the  court,  and 
this  conclusion  does  not  take  away  from  the  court  the  deter- 
vnination  of  the  question.  Certain  facts  will  have  to  be  passed 
***  upon  by  the  jury.  But  the  standard  upon  the  question  of 
the  reasonableness  or  otherwise  of  the  by-law  is  established  by 
the  court'' 

In  Chicago  etc.  E.  Co.  v.  Wellman,  143  U.  S.  339,  12  Sup.  Ct 
Hep.  400,  36  L.  ed.  176,  the  question  of  the  reasonableness  of  a 
statute  fixing  the  maximum  rate  at  two  cents  per  mile  was  in- 


^:  If  ue  ^mlii 


~  1  BpiD  a  tp, 


^dd  H  m  f"-»— ■■w^  *    T2ia«  caa  be  cc:  ooc  ui: 

T7>:!i  "^  i^L^^  W  L:e  ci^f^^iu::  to  caiK''^  • 
Tia  ii  cievti  u  ex  T:»  e*ae  »■  tried  «i 
Tbe  iz-^  7^^—'  i-r««T^,  iKoi  ia  ibe  p»ii;^:D  of 
f  ;;izii  »f  a  fic^  r.u  ii«  cVrj-wf  ▼**  bit  =Bi*asOD 

a  t>7s  r;rt.v^  f^-r^z  ■>?  fim.  T=^  ibej  iiiioi  n 
'its  'ifi-z.is  ZTUi^Li.*  v:cld  £atc  ~:>ci£&  u  La7«  lud  a 

i;ril_i,7r  cf  =Jt  -f£  --iT..-y.  E^  tie  r«<-rd  U  noi 
la  ET  TifT,  xzlriss  v<  an  *:Je  ^  sav  tLit  the  i 
teii  ii  t^  iirec-jia.  aii  lia;  is  to  =^3»  K:^  tnr 
of  te  :-'"  r.tr:e.  lie  j"j— *  ia  oemcrari  has  not 

tr.i  lie 


FOITEB  or  MUXICIPAIi  CXKFOXATXOKB  TO  MA] 
rOXCB   KEGUI^TIOXS   XBSFECmS  >IXHE] 
rom  THE  FXOTBcnoX  OF  THE  rUBLKL 
Z.  Bear*  af  Xc«^  637. 

IIL  Goani  Kitxi*  «{  tt«  Po^x*  Fvwcs;  CSt. 
IV.  Ki«±t  af  ltx=xi9*:sxf  to  1 


^  Wka  Dctacmaaa   ■ ■iililiiiw.  «45l 

*2-  Iaataae«i  of  U«  Applica&aa  *r  tie  Powtr  U  K< 


1903.]     People  v.  Detboit  United  Railway,  637 

c.  B«gnUtlons  BcUtlra  to  lfod«  of  Opontion. 

1.  Baqnirlng  TigiUat  Wfttdi  bj  Ow  OpwitlTM.  649. 

2.  Keqnlrliig  tlio  Sonndlnc  of  Bella  or  Oonxs,  660. 

3.  KeqTililiig    Employmait  of    Oondoetor    or    Agent    la 

Addition  to  DrlTor  or  Hototmui,  6C0. 

4.  Pralilbttlng  HwiitWnff  In   Oua,  651. 

6.  Emulating  Horemanta  at  Crossings,  B61, 

6.  Tr^'n'fnt  Oonaral  Rata  of  8|?«od,  651. 

7.  BeUUTO  to   SprlnUlng   of  Wster,   Sand  or   Salt  on 

Tracks  6£2. 

8.  Tt^mnllng  tin  Banoral  of  Snow  or  Ic«  from  TraekSt 

653. 

B  Against  Fire  OepartaMUli 

Oonntractlon  of  Ordlnanoes  Attempting  to  Begnlate, 

a.  Oeneral  Boles  of   Oenstmctlon,  654. 

b.  Constraction  of   Ordinances  Balatlve  to  Eftnipment  and 

Operation,  656. 
Kiforcanent  of  Ordinances  1>T  UaUng  Violation  a  Fredleato 

for  HegUgwK^  666. 
Orl^danl  Proseeatlons  for  Violation  of  Begalatlng  Ordinance^ 
067. 

I.  Scope  of  Note, 
this  note  we  sball  confine  ourselves  to  a,  diseussloQ  of  tbe  power 
monieipalit^  to  regulate  street  railways  onij  iu  so  far  as  Huch 
ations  tend  to  protect  the  life  or  limb  of  tbe  public.  Eeuee 
ball  exclude  from  our  consideration  such  regulations  as  fix  tbe 
of  fare  or  tbe  frequency  witb  wbicb  tbe  companj  sball  run  it« 

or  regulations  affecting  merely  the  convenience  of  tbe  public, 
tch  regulationi  as  are  imposed  by  the  terms  of  tbe  charter  or 
:hise  granted  to  the  company.  In  our  discuBaion  of  tbe  subject, 
I  In  doubt  whether  tbe  purpose  of  a  regulation  is  for  the  pro- 
on  of  the  public,  we  shall  resolve  tbe  doubt  in  favor  of  such 
sction  and  include  it  within  tbe  scope  of  this  note.  We  shall 
rt  -to  the  general  principles  of  law  governing  tbe  subject  only 
n  incidental  mannec 

H.  ttanaral  Effoct  of  AocvUnco  of  Franchise. 
le  aeeeptaneo  of  a  f  ranebiM  to  operate  a  street  railway  amoanto 

eoniraet  between  the  govenaiental  body  granting  the  franchise 

the  street  raOway  company.  Henee  where  the  franchise  con' 
I  terns  or  condition^  or  reoerres  the  power  to  impose  new  terms 
oaditions,  the  «treot  raihray  eom|>aay  Is  bovnd  tbweby:  Baom- 
Mr  w.  Ibskato,  W  Uian.  244,  «S  N.  W.  127;  Chouquette  t.  South- 
EleetrU  B.  B.  Co.,  151  Mo.  267,  S3  8.  W.  8»7;  City  By.  Co.  v. 
tens'  B.  B.  Co.,  166  U.  8.  568,  17  Sup.  Ct.  Bep.  653,  41  L.  ed.  1114; 
■oit  T.  Fort  Wayne  etc  By.  Co.,  95  Mich,  466,  35  Am.  St.  Bep. 

54  N.  W.  963,  SO  L.  R.  A.  79.  But  of  coarse  tbe  municipality 
Ot  go  ontside  of  tbe  francbiae  and  impose  new  terms  and  eoudi- 
1  which  would  practically  destroy  the  grant  or  its  value.  A  mn- 
Hdity,  however,  when  it  grants  the  right  to  use  the  streets  for 
operation  'Of  a  street  railway  does  not  surrender  its  right  to  eon- 


r 
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trol  the  rtreets;  Pawe»ta«k  Val.  St.  By,  v.  Westerly, 
47  Atl.  691.  Where  a  street  railway  compsoy,  in  mec 
chisa,  agrees  to  certain  conditions  impoaed  by  the  mnn 
thereafter  estopped  from  claiming  tbat  the  eonditiona 
able:  In  re  Topping  Ave.  (Uo.  Sup,),  86  S.  W.  190.  1 
T.  Fort  Wayne  etc.  Co.,  65  Mich.  456,  35  Am.  St.  Bep. 
958,  20  L.  B.  A.  79,  a  reservation  in  the  ordinance  gr 
ehiae  "to  make  such  further  nileB,  orders  or  regulati 
time  to  time  be  deemed  necessary  to  protect  the  inteiei 
fare  or  accommodation  of  the  public,"  was  held  t 
right  to  enact  an  ordinance  reqoiriiig  the  company  t 
cars  for  sale  at  certsin  times  tickets  good  tor  transpoi' 
certain  hours  at  a  reduced  rate  of  fare. 

m.    OoMnl  Hatnn  of  tlie  Follca  Powa 

Uany  attempts  hare  been  made  to  define  the  poli 
never  with  entire  aucceu.  It  ia  always  easier  to  dete 
a  particular  ease  comes  within  the  general  scope  of  t 
to  give  an  abstract  definition  of  the  power  itself  wbiel 
respects  accurate.  No  one,  however,  denies  that  it 
matters  appertaining  to  the  public  health  or  public  mi 
Mississippi,  101  U.  S.  814,  25  L.  ed.  1079.  For  a  disci 
constitutes  the  police  power,  see  the  note  to  Booth  t.  J 
8t.  Eep.  23a. 

It  may,  however,  be  said  that  the  polic  power,  like 
IB  subject  to  conatitutionsl  limitation.  The  legislature 
the  pretense  of  exercising  this  power,  enact  laws  not  n< 
preservation  of  the  health  and  safety  of  the  commu 
be  opi'ressive  and  burdensome  upon  the  citizen.  If 
Libit  that  wbich  is  harmless  in  itself  or  command  tb 
which  does  not  tend  to  promote  the  health,  safety  or  y 
ety,  it  would  be  an  unauthorized  exercise  of  power, 
be  the  duty  of  the  courts  to  declare  sack  legislation 
etc  By.  y.  Jackaonville,  67  III.  37,  16  An.  Bep.  6 
eorporatiooB  are  created  solely  for  the  public  good  s 
priate  agoncies  to  protect  the  public  interests.  Baili 
also  serve  the  public,  but  they  serve  them  with  a  viei 
of  their  shareholders:  Central  By.  *  Electric  Co.'s  Ai 
199,  35  Atl.  32.  By  the  general  police  power  of  the 
and  property  are  subject  to  all  kinds  of  bnrdens  an< 
order  to  secure   the  general   comfort,  health  and   proi 

'-■   State  V.  Cannl  etc.  R.  E.  Co.,  50  I.a.  Ann.  IISS, 

\,  287.     But  a  municipal  corporiitiou  con  only 

r  as  is  fa.irly  JDcUiticd  ia  tha  grant  of  powe 

t«shley,  60  W.  Va,  02S,  41  S.  E.  197,  57 

t  of  HwtlcipHity  to  B<>?n]:ita   Street  1 
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67   m.  37,  16  Am.  Rep.  611;  Consolidated  Traction  Co.  v.  Elizabeth, 
58  N.  J.  L.  619,  34  Atl.  146,  32  L,  B.  A.  170.    Hence  it  is  said  that 
the  g;Tanting  of  a  charter  to  operate  a  street  railway  does  not  deprive 
A    eity  of  the  power  to  make  reasonable  regulations  for  the  enjoy- 
ment of  such  charter  in  such  way  as  is  inconsistent  with  the  safety 
odP  tlie  public:  South  Covington  etc.  By.  v.  Berry,  93  Ky.  43,  40  Anu 
St.  Bep.  161,  18  8.  W.  1026,  15  L.  B.  A.  604;  Hudson  Biver  Tel.  Co. 
▼.  ^Watervliet  etc  Co.,  135  N.  T.  393,  31  Am.  St.  Bep.  838,  32  N.  E. 
148,  17  L.  B.  A,  674;  Mayor  v.  Dry  Dock  etc.  Co.,  133  N.  Y.  104,  2^ 
Am.  St,  Bep.  609,  30  N.  E.  563;  Milwaukee  St.  By.  v.  Adlam,  85  Wis. 
l'42y  55  N.  W.  181.    In  other  words,  the  common  council  of  a  city 
may  prescribe  by  ordinance  from  time  to  time  such  reasonable  regu- 
lations for  the  operation  of  street  railway  companies  as  may  be 
neeeesary  for  the  protection  of  both  the  company  and  the  public: 
Toledo  etc  Street  By.  y.  Toledo  Electric  St.  By.,  50  Ohio  St.  603,  36 
K^.  E.  312.    The  legislative  franchise  to  run  street-cars  prescribing 
eertain  conditions  to  be  performed  by  the  grantees  is  not  a  contract 
in   such  a  sense  as  to  exempt  the  occupation  from  lawful  police 
regulations  and  municipal  taxation:  San  Jose  v.  San  Jose  etc  Co., 
53  Cal.  475.    But  where  the  power  to  pass  ordinances  on  a  given 
mibject  is  conferred  by  the  legislature,  and  the  mode  of  its  exercise 
is  not  prescribed,  the  ordinance  passed  in  pursuance  thereof  must 
be  a  reasonable  exercise  of  the  power  or  it  will  be  declared  invalid: 
Shelbyville  v.  Cleveland  etc.  By.  Co.,  146  Ind.  70,  44  N.  £.  929.    In 
State  Y.  Canal  etc  B.  B.  Co.,  50  La.  Ann.  1189,  24  South.  265,  56  L.  B. 
A.  287,  the  court,  in  discussing  this  subject,  approved  the  rule  laid 
down  by  Mr.  Tiedeman  that:  "The  subjection  of  existing  corporations 
to  new  regulations  does  not  involve  a  repeal  or  amendment  of  their 
eharters,  for  an  act  of  incorporation  simply  guarantees  the  right  to 
aet  and  do  business  as  a  corporate  body,  subject,  of  course,  to  the 
laws  of  the  land  and  the  legitimate  control  of  the  government." 

A  distinction  seems  to  exist  as  between  the  power  to  regulate 
street  railways  and  steam  railroads.  Thus  in  Consolidated  Traction 
Co.  V.  Elizabeth,  58  N.  J.  L.  619,  34  Atl.  146,  32  L.  B.  A.  170,  it  was 
urged  that  a  municipal  ordinance  regulating  the  use  of  salt  on  it? 
tracks  impaired  the  company's  franchise  to  such  a  degree  as  to  be 
unlawful.  The  court,  in  answer  to  this  objection,  said:  "In  consider- 
ing this  ground  of  objection,  the  status  of  these  companies  in  their 
use  of  the  streets  must  be  borne  in  mind.  A  street  railroad  company 
uses  as  its  roadbed  public  streets,  provided  and  improved  at  public 
expense,  and  acquired  and  held  for  the  benefit  and  advantage  of 
the  public  at  large.  In  this  respect,  such  a  company  occupies  a 
position  different  from  that  of  a  railroad  company  exercising  its 
franchises  and  transacting  its  business  upon  a  roadbed  provided  at 
its  own  cost  and  for  its  exclusive  use,  except  at  crossings  over  streets 
and  highways.  The  legislature,  in  authorizing  a  street  railway  com- 
pany to  make  use  of  the  public  streets,  intended  that  the  grantee 
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-of  aoeli  privileges  Bhovld  b«  mbjeet  to  manicipml 
^remter  scope  tbaa  would  be  aUowkblo  in  th«  ease  t 
pying  •nd  nsing  their  own  ro*db«d." 

80,  alao,  it  is  held  tbAt  a  eitf  has  power  for  th< 
-citizens  and  their  property,  to  regnlate  the  mode 
within  th«  municipal  limitB,  to  sa^  whether  steai 
■hall  be  emploTed,  and  to  prescribe  the  rate  of  sp 
State,  16  Misa.  (S  Smedea  A  M.)  649.  See,  also,  ] 
-Co.  T.  Buffalo,  5  Hill,  209.  In  Brooklyn  v.  Naasaa  ] 
-38  App.  Civ.  3G5,  S6  N.  T.  Bupp.  flJQ,  tha  eonrt  i 
appreciate  the  dangera  occasioned  to  pedestriana 
from  the  Qse  of  trollej-cars,  and  see  the  propriety 
iDPDtt  that  the  common  couneO  may  Impose  upon  t 
management  of  such  can  for  tbe  safety  of  the  pnbl. 
subject  to  the  qualifieatioD  that  each  requirements 
able,  thnt  is  to  saj,  practical — not  from  the  point  o 
company  operating  the  care,  but  practical  in  the 
may  not  improperly  interfere  with  tbe  discharge  of 
■of  such  companies  in  transferring  passengers." 

Very  often  ordinances  regulating  alreet  railways 
the  ground  that  they  impair  Tested  rights  or  depri 
of  its  property  without  due  process  «f  law.  Chief  J 
Eoilrond  Co.  V.  Eichmond,  96  IT.  8.  521,  24  L.  ed.  7i 
-an  argument  of  that  character,  observed:  "All  prop 
city  is  subject  to  the  legitimate  control  of  tbe  gO' 
-protected  by  'contract  rights,'  which  is  not  the  cat 
priate  re$!u1atian  of  the  use  of  property  is  not  'ti 
■within  the  meaning  of  the  aonatitntional  prohibitioi 
IT.  Wtwt  OousUtntes  BegnUtloiL 
It  is  often  quite  difScnlt  to  determine  whether  i 
-the  character  which  we  are  discussing  comes  within  i 
.a  regulation-  In  order  that  the  regulation  of  a  cor[ 
within  the  constitutional  limitation  of  police  power,  il 
-erence  to  the  welfare  of  society  byfhe  prevention  or 
-actions  which  are  calculatd  to  inflict  injury  upon  tl 
-dividuals:  State  v.  Canal  etc.  £.  B.  -Co.,  50  La.  Ann. 
205,  56  L.  B.  A.  287.  So,  also,  ordinances  purport 
'Callings  or  otherwise  must  j>reserTe  egualitj  of  rij 
'Covington,  90  Ky.  444,  29  Am.  St.  Bep.  SSS,  14  8.  W. 
556.  In  this  connection  see,  also,  the  note  to  Boot 
Am.  St  Sep.  2Z6. 

Appeal  of  Central  By.  etc.  Co.,  67  Conn.  199,  35  j 
trative  of  tbe  powers  of  a -municipality  as  te  the  deti 
tion  and  operation  of  street  railways.  In  that  ease 
i  authorized  tho  company  lo  iay  its  tracks 
1  it  to  preHont  n  plan  of  location  8»ii  con 
mtba  city  was  aatbatizcU  to  ' '  ai:ccpt  and   a 
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or  mmke  snch  modifieations  therein  m  to  them  shall  teem  proper/' 
The  eity  "was  alBo  given  exelusiTe  direction  oyer  the  plaeing,  mt^ 
terialy  quality  and  finish  of  anj  street  railway  tracks,  wiresy  fizturea 
or  ■tmctnresy  including  their  relocation  or  removidy  and  of  ohanges 
in  grade  for  the  purpose  of  any  public  improvement.    The  court,  in 
defining  the  powers  of  the  municipality  with  respect  to  these  statu- 
tory restrictions,  said:  ''To  modify  is  ordinarily  to  change  the  mode 
in  which  a  subject  is  dealt  with,  rather  than  to  change  the  subject 
itself.     No  change  can  properly  be  deemed  a  modal  one  which  de- 
prives that  which  is  changed  of  any  of  its  essential  qualities  or  adds 
anything  which  is  wholly  foreign.''    And  continuing,  the  court  said: 
*'Tbe  location  of  a  railway  upon  a  highway  is  a  different  thing  from 
the  right  to  make  such  a  location,  and  presupposes  a  prior  grant  of 
that  right.     The  location  definitely  appropriates  a  particular  portion 
of  the   highway  for  railroad  nse,   establishes  the  grade   at  which 
the  tracks  are  to  be  laid  npon  it,  and  may  make  extensive  changes 
in  the  conrse,  character  or  nse  of  the  remaining  portions.    As  to 
any  of  these  matters  the  city  had  a  power  of  modification.    It  had 
like  power  as  to  the  kind  and  quality  of  tracks,  the  method  of  lay- 
ing them,  the  motive  power  to  be  used,  and  the  method  and  manner 
ef  its  application.    It  wonld  be,  for  instance,  merely  a  modal  change 
to  vary  a  plan  for  applying  electric  power  by  means  of  an  overhead 
trolley,  by  requiring  the  substitution  of  an  underground  circuit  or 
of  a  storage  battery  upon  the  car.    The  essential  feature  of  the 
plan  would  be  the  use  of  electric  power.    The  method  and  manner 
of  its  application,  whether  by  rows  of  high  poles,  with  a  network 
of  connecting  wires,  or  in  ways  that  affect  the  ordinary  uses  of  the 
highway  less  directly,  are  left  to  the  regulation  of  the  local  author- 
ities." 

Bnty  on  the  other  hand,  it  has  been  held,  where  a  statute  requires 
street  railway  eompanies  to  nse  fenders  in  passenger  cars,  but  pro- 
vides that  the  corporation,  commissioners  may  ''make  exemptions" 
from  the  provisions  of  the  statute,  that  an  order  exempting  all  street 
railway  companies  from  the  provisions  of  the  statute  until  otherwise 
ordered,  is  a  suspension  of  the  statute,  and  hence  invalid. 

In  the  principal  case  (People  v.  Detroit  United  By.,  ante,  p.  626), 
^t  was  held  that  the  discretion  of  the  city  council  in  enacting  an 
ordinance  requiring  street  railway  companies  to  equip  their  ears 
'^rith  air-brakes  for  the  greater  safety  of  the  public  will  not  be  in* 
terfered  with  if  the  requirement  can  fairly  be  said  to  tend  toward 
^  better  and  safer  condition. 

VI.  Kecessity  for  fiegnlation  to  be  Seasonable. 
In  order  for  ordinances  of  a  regulatory  character  to  be  valid,  they 
aaust  be  reasonable,  fair,  impartial  and  not  arbitrary  or  oppressive: 
PhiUips  V.  Denver,  19  Colo.  179,  41  Am.  St.  Eep.  230,  34  Pac  902; 
<^mper  v.  Qreencastle,  138  Ind.  339,  46  Am.  St.  Bep.  390,  35  N.  £. 
H  24  L.  B.  A.  768;  Hawes  v.  Chicago,  158  DL  653,  42  N.  E.  373, 
Am.  St.  Rep.,  Vol.  104—41 
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M  L.  S.  A.  £::5:  UeFkifaM  ▼.  Chit*ta.  185  ITL  242, 
AadcnoB  t.  Wvliin^oB.  40  Kaa.  173,  10  Ab.  St.  Bep. 
T19,  f  L.  S.  A.  110;  Stafford  t.  Cbippews  T»L  Elvrtric 
Wy.  331,  85  N.  W.  103«;  Tick  W«  t.  HopkiH,  US  U. 
CL    B«p.    1064,   30   U   •«.   220L 

Til.    H—  KMHnwiMMiMi  rf  BtaUM—  li  Pete 

lni«r«  MM  ordinance  i*  withia  the  poweia  granted  to 
Hj  i>  ita  charter,  the  preannptioa  it  that  it  ia  rtaaoi 
judicial  power  t«  declare  it  void  caa  b«  exercised  on 
the  iahcreBt  character  of  the  ordinance  or  from  evidcni 
in g  ita  operation,  it  ii  demonftratcd  to  be  onreasonablc 
TneiioB  Co.  t.  Oiiabeth,  58  N.  X  L.  619,  34  Atl.  14i 
17a  Ukewiao  ia  Capo  Umj  etc  B.  B.  Co.  t.  Cape  Ui 
404,  36  AtL  6TS,  36  L.  B.  A.  657,  it  was  held  that  ord 
by  Tirtae  of  an  implied  power  conferred  npoa  Bonicip) 
aiDSt  be  reaAonablj-  consonant  with  the  general  powen 
of  the  corporation,  and  not  inconsiateat  with  the  law 
the  state,  but  that,  on  the  other  hand,  such  ordinance! 
ander  such  implied  powers,  will  not  be  interfered  wit 
maiiifesllf  Dnreasonable  and  oppressive  and  invading 
The  court  fnrtbermore  obeerred  tliat  the  Dnreasonal 
ordinance  which  related  to  stopping  at  croaaioga  was 
on  its  face,  and  that  the  burden  was  on  tho  prose- 
wherein  it  was  aTbitrar;^,  aojust  or  oppressiTe. 

In  Major  *.  Dry  Dock  etc.  E.  B.  Co.,  133  N.  T.  104,  2 
609,  30  K.  E.  563,  the  court,  ia  considering  the  real 
qniring  the  street  railwaj  to  mn  not  \tm  than  oae  eai 
BiiDDtes  between  certain  hoars,  saiil:  "nvsnmptiTelj, 
was  required  in  tfao  interests  of  the  public,  for  whoi 
nilroad  eompanin  hold  and  unst  operate  their  franc 
presumption  is  open  i»  rebuttal  hj  thia  defendant 
evidence  facts  which  ahow  that  ia  its  ease  ita  enforea 
aareasonable,  and  that  the  eonToaieneea  of  [(■■iiiii£ii 
quire  such  a  regulation.  It  was  therefore  competent  fi 
■at  Bpon  the  trial  to  give  svidenee  of  soch  facta  aa  w 
vt  tend  to  establish,  that  the  eonvenianee  of  paasenj 
poblie  did  not  require  the  running  of  Ua  cars  daring 
hours  specified.  Such  facts  were  plainly  relevant  to 
fcore  upon  the  qoestioa  of  the  reasoaableaesa  of  th« 
the  defendant's  esse." 

[.ikrwisB,  in   Denver  «c.  Co.  v.  Denver,  21  Colo.  Zi 

*.  £39,  *1  Tac,  S26,  29  L.  B.  A.  608,  it  was  deeJan 

r.e  CBCnot  be  pronounced  unreasonable  as  a  po 

<  Sotns  dftla  or  evideace  showing  its  unreasonabl 

i  Im  obsnrvrf  that  the  principal  case   (People  v. 

^OSe}  baagoaetotheexteBtof  bol.lingt 

■  the  view  tha 
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-ing  air  or  elcetrie  brakes  no  atieet-eara  la  nnraaBonable,  atill 
did  bo  inaolBeiaiit  to  nnllifj  the  ordintuiee,  ainee  tbe  eoart  miiy 
jndleisl  Botie«  that  air-brakea  are  extenaivelT-  naed  snd  kr« 
ineffecti-ve.     And  the  «oart  in  that  connection  also  observed: 

validitj  of  SB  ordinance  cannot  be  made  to  depend  upon  what 
1  jndge,  a  jnatiee  of  the  peace,  or  a  yaxy  majr  eonclnde  from 
«timon7  and  epinioDB  of  aaeb  witneweo  as  may  happen  to  b* 
ht  into  court  in  the  first  case  that  arises,  whereaa,  in  this  easOr 
ividonB,  when  viewed  in  the  light  of  facts  of  which  the  coort* 
ahe  jodieial  notice,  are  reasonable  and  clearly  within  the  dis- 
n  of  the  council,  either  by  virtne  of  a  reserved  power  resting 
itraet,  or  the  police  power." 

lomewhat  similar  principle  was  annoDneod  in  People  v.  Arm- 
[,  73  Mich.  288,  16  Am.  St.  Bep.  678,  41  N.  W.  27ff,  2  L.  R.  A. 
*hich,  however,  did  not  involve  an  ordinance  afFecting  street 
Lys.  It  waa  there  held  that  a  eitj  ordinance,  to  be  reHsonable, 
tend  in  some  degree  to  the  accomplishment  of  the  object  for 
L  the  mnnicipality  was  created  and  its  powers  conferred,  but  that 
easonableness  of  snch  an  ordinance  is  not  determined  by  th» 
lity  of  some  oftense  which  it  leeks  to  prevent  and  pnnish,  bnt 
>  actual  operation  in  all  easca  that  may  be  brooght  thereunder. 
Oetehell  etc.  Mfg.  Go.  v,  Des  Moines  Union  By.  Co.,  US  Iowa, 
BT  N.  W.  670,  it  was  held  that  the  enactment  of  an  ordinance 
M  prenmed  to  have  been  for  the  pnbllc  good,  and,  in  tbe  absence 
contrary  showing,  it  will  he  uanmed  that  in  passing  an  ordin- 
eompelling  a  street  railway  company  to  remove  Ita  tracks  from 
in  alleys,  that  it  had  in  view  the  convenience  and  advantage 
le  eitizena.  And  in  the  recent  ease  of  Bochester  ▼.  West,  164 
■  SIO,  79  Am.  St.  Bep.  659,  G8  N.  E.  fl73,  SS  L.  B.  A.  548,  the 
I  in  disenseing  tbe  validity  of  a  bill-board  ordinance,  said:  "The 
ity  of  a  statute  is  not  to  be  determined  by  what  has  been  done 
17  partieular  instance,  bnt  by  what  may  be  done  nnder  it:  Stuart 
Jmer,  74  N.  T.  183,  30  Am.  Bep.  2S9;  Qilinan  v.  Tneker,  128  N.  T. 
M  Am.  St.  Bep.  464,  28  N.  B.  1040,  U  L.  B.  A.  804.  It  is 
ly  tme  that  the  validity  of  a  statute  or  ordinaneo  is  not  to  be 
mined  from  Its  effect  in  a  partieolar  caae,  bnt  upon  ita  general 
Dse  and  its  efBciency  to  effect  that  end.  When  a  statute  is 
>uly  intended  to  provide  tor  the  safety  of  a  community,  and  an 
lanee  under  it  ia  reasonable  and  in  compliance  with  its  purpoa% 
the  rtatote  and  the  ordinance  are  lawful  and  must  be  sustained: 
u^  V.  Frederick,  122  N.  T.  268,  19  Am.  St.  Bep.  490,  25  N.  £. 
10  L.  B.  A.  178;  People  v.  Pratt,  129  N.  T.  68,  29  N.  E.  7;  Mayor 
rj  Dock  etc.  B.  Co,  133  N.  T.  104,  28  Am.  St.  Bep.  609,  30  N.  K 

Rochester  v.  Simpson,  134  N.  T.  414,  31  N.  E.  871;  People  v. 
nor,  149  N.  T.  195,  204,  52  Am.  Bt.  Bep.  707,  43  N.  E.  541,  31 
'.  A.  689."  See,  in  this  connection  also,  tbe  discussion  nnde^ 
lection  devuted  to  the  rules  of  construetionr 


—  \ 
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TXXI.  SC«ct  tt  BflaUBw  Kafiiimia  Iius*  OaUay  la 
mottar  It  ts  TmwmMw, 
1b  the  priatipal  eaae  (Pnpla  ▼.  Detreit  United  Kjr.,  : 
o>«  of  the  roBl^Btiona  arged  bj  the  itreet  T«i]w«7  eon 
(be  TtliditT  «f  the  ordiBsace  rvqairing  it  to  eqaip  Ha 
■r  «4«riric  bnke*  ««j  that  it  raqoired  a  Urge  oatlaj  i 
with  IfaenselliBf  beaeit*.  I ■  other  words,  that  it  tocA  ] 
*nji  dee  pif  te^  wf  law.  n*  eaart,  aa  we  have  assB,  de 
tb«  toamtioa.  Im  M*r«r  t.  Dij  Dock  ate.  Co.,  133  ] 
Ab.  St.  Bep.  C09,  30  N.  E.  5C3,  tt  was  Mid  that  the  nai 
of  a>  fkrdiaaBCe  reqiuriag  a  atraat  railway  to  rna  a  e< 
of  exit  dnriag  eertaia  hooia  waa  aot  eaatrollad  by  com 
esfi^iue  t*  the  eampaay.  Th«  iavaliditj  of  a*  ordiaai 
t«  the  eaa  «f  bH  •>  the  tncka  waa  aiged  oa  the  g 
szpvBN  iarolved.  ia  Cgaaolidated  Traetiow  Co.  v.  Elixal 
L.  619,  M  AtL  1««,  32  U  B.  A.  170.  The  couit  aaid 
eonpaar  eaaaot  M  tmt  i  iiMf  ally  operate  ita  road  aade 
tioae  iaipoeed  by  the  Miliaiai  ii,  er  that  laaFwiailj  t 
tioBi  preaeribed  by  the  ec4iaa»ee  will  oeeieiow  iaec 
iavolTe  eipeaaa,  will  aet  be  aaSei^  te  jaetify  meh  jad 
So.  also,  ia  etate  ▼.  Caaal  etc  B.  Co.,  50  Ijl  Ana.  II 
£65.  56  L.  R.  A.  287,  it  eraa  argaed  that  aa  ordiaaaei 
•treet  niiway  to  water  Ha  track  h  aa  to  lay  the  dust 
■aeh  an  eipraae  aa  t«  reader  the  ordiaaaea  ••  bvtdi 
aerioBslT  iapair  its  traachiaa  a^  readar  ita  fraachlae 
tire.  Bat  the  court  aaid:  "To  thia  propeeitioB  tbeie  : 
cieat  answen:  I.  That  thta  exigeaey  af  defendaat'a  fi 
be  rea5C'Datlv-  suppcacd  to  hare  been  within  the  eooten) 
coatiaeting  p«ruee  whea  the  francbise  waa  aecaied,  aad 
an  incident  thereof;  &.  That  the  greatly  inereaaed  eoa 
comfort  of  travel  which  the  aappaeaaioa  at  the  dvat  w 
woold    eatircly   ceapenaata  the   iacreNBod   Mat    bj    a   • 

la  Philadelpbia  v.  Udga  A*a.  Pan.  By.  Co.,  143  P> 

AtL  695,  an  erdinanea  «(  Philadelphia  paaaad  U  1S5T  | 

all  atreet   imilwaya  ahoold   be   at  the  "eatira   ooat  ax 

paring,   repairiag   and    repaving   that    nay   be   BMCoaa^ 

road,  atreet,   aTeane    or   alley    oeeopied   by    thsB."     Tl 

company  waa  the  reeult  of  a  merger  and  eoaaolidatioa 

company  which  had  accepted  a  charter  whieh  Mibjoeted 

to  the  aforesiid   ordioaoee.    Subaeqneatly   (ISU)   tha 

directed  Uie  rcpaving  of  certain  streeU  oecnpied  by  tt 

way    eoDtpany   with    Belgian    pavement   laatead   of   ooU 

d  that  the  company  could  not  be  compelled  l« 

qenaire    nuicrial    than   waa   in   nae  at  the  ti 

^ad   obtained    ita  charter,   bat   the   eenrt   I 

boond  ta  keep  paea  with  tbo  progreaa  a 


.^ 


L903.]      People  v.  Detboit  United  Railway.  645 

it  eontinviea  to  exerciae  its  corporate  fnnetiooi.  The  qaestion 
fcy  kIso  arose  in  BrooU^  v.  Nusaa  Electric  B.  E.  Co.,  38  App. 
15,  56  N.  T.  Supp.  608,  but  the  court  rejected  tba  argnment, 

that  the  reaaonableiieM  ia  not  datermined  from  the  point 
r  of  expense,  but  from  the  praetieabilitj  of  the  regul&tiOB  ia 
lae  of  not  interfering  with  the  transfer  of  paasengera. 

ESact  of  Ezpras  I^glBlatlTB  Authority  on  SeosonaUaiMn. 
re  the  po^er  to  legislate  on  a  given  subject  is  conferred  on  a 
pal  eorporatioD  by  the  legislature,  but  the  details  or  manner 
rcismg  it  are  not  speeifled,  an  ordinance  passed  in  pursuanca 
t  maat  be  a  reasonable  exercise  thereof,  or  it  will  be  declared 
I:   CartbaKe  v.  Frederick,  122  N.  T.  268,  ID  Am.  Bt.  Bep.  490, 

E.  4S0,  10  L.  E.  A.  178;  Haynes  t.  Cape  May,  60  N.  J.  L. 

Atl.  231;  Hawea  y.  Chicago,  158  HI.  653,  42  N.  E.  373,  30  L.  B. 
>;  St.  Paul  T.  Colter,  12  Minn.  41,  00  Am.  Pec  278;  Dnnham  v. 
we  of  IRoebestar,  ;>  Cow.  462;  Znmwalt  t.  Eanaaa  City  etc. 
ine,  71  i/Lo.  App.  670.  Bnt  it  is  said  that  coorta  will  not  inqnlra 
iihtt   Teasonableneas   of  a   municipal   ordinance  wbere   the   legia- 

authority  to  paoa  it  ezisti.  In  anch  cases  the  inquiry  is  con- 
to  the  existenea  of  the  power:  9kaggs  v,  Martinsville,  140  Ind. 
19  Am.  St.  Bep.  209,  30  N.  E.  241,  33  K  B.  A.  781;-Haynea  ▼. 
Hay,  50  N.  J.  Ii.  66,  13  Atl.  231;  People  t.  Armstrong,  73  Mich. 
16  Am.  St.  Bep.  S78,  41  N.  W.  276,  2  L.  B.  A.  721;  Qrand 
la  T.  Brandy,  105  Mich.  670,  55  Am.  St.  Bep.  472,  64  N.  W.  20, 
'  B>  A.  116.  For  a  general  diacnsaion  of  the  anbject,  see  Wabash 
X  V.  Dehance,  167  U.  B.  88,  17  Snp.  Ct.  Bop.  748,  42  L.  ed.  87. 

X  Who  Determlnas  BeaaonaUoness. 
le  qneetion  of  the  reasonableness  or  nnreasonableness  of  a  mn- 
>al  ordinance  ia  one  for  the  decision  of  the  court,  and  in  deter* 
ng  that  question  tha  court  will  have  regnrd  to  all  the  existing 
^tmataneeB  or  contemporaneous  conditions,  the  objects  sought  to 
ibtained  and  the  necessity  or  want  of  necessity  for  its  adoption: 
res  7.  Chicago,  158  Bl.  6S3,  42  N.  £.  373,  30  L.  B.  A.  225;  Toledo 

By.  V,  Jackaonville,  67  Bl.  37,  16  Am.  Bep.  611;  McFarlane  v. 
»go,  185  Bl.  242,  B7  N.  E.  12;  Zumault  v.  Eansaa  City  etc.  Air 
B,  71  Mo.  App.  670.  In  Brooklyn  r,  Nassau  Electric  B.  B.  Co., 
App.  Div.  366,  it  waa  said  that  the  laasonableness  of  a  fender 
inanea  was  a  question  of  law  and  not  of  fact,  although  it  is  to  b« 
muined  in  tbe  light  of  the  facta  proved  and  of  common  knowledge. 
1  in  Stftflord  ▼.  Chippewa  Tal.  Electric  B,  B.  Co.,  110  Wis.  331, 
N.  W,  10S6,  it  was  observed  that  whether  in  any  ease  where 

facts  are  nndisputed,  a  city  council  has  exceeded  its  power  by 

•nactment  of  an  unreasonable  ordinance,  is  purely  a  judicial 
•tlon,  to  be  considered  substantially  in  tha  same  manner  as  that 
whether  the  legislature  has  exceeded  its  const itntional  authority, 
Mnabla  donbts  being  resolved  in  favor  of  municipal  power. 
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XL  Instances  of  tbe  Application  of  the  Power  to  Begolata. 
a.  SegnlationB  Proliibitinc  tlie  OarrUge  of  TnA^bt,  Ezproai  or 
ISaiL— In  St.  Louis  etij.  B.  B.  Co.  ▼.  Kirkwood,  159  Mo.  239,  60  S.  W. 
110,  it  was  held  that  a  railroad  eompanj  which  had  been  ch&rtered 
to  carry  "passengers  and  property*'  was  amenable  to  an  ordiji*ii«e 
which  made  it  nnlawful  for  a  street  railway  company  to  carry 
freight,  mail  or  express  within  the  city,  since  the  privilege  of  oceopy- 
ing  the  streets  for  the  carriage  of  passengers  causes  little  or  »o 
inconvenience  to  the  traveling  public,  whereas  the  operation  of 
freight-cars  might  block  the  highways  and  thereby  monopolize  the 
streets. 

b.  Begnlations  Belative  to  Equipment  of  Oars  or  TradCp 
1.  BelatiTe  to  Brakes  or  Fenders.— In  the  principal  case  (People  ▼. 
Detroit  United  By.,  ante,  p.  626),  the  court  sustained,  as  we  have  seen, 
an  ordinance  requiring  a  street  railway  company  to  equip  its  cars  "with 
air  or  electrie  brakes,  notwithstanding  the  fact  that  the  ordinanee 
did  not  designate  which  should  be  used.  Ordinances  requiring  the 
use  of  fenders  do  not  seem  to  be  questioned  on  the  ground  of  unrea- 
sonableness, although  they  are  sometimes  attacked  because  of  some 
particular  requirements  as  to  the  kind  of  fenders  to  be  used.  Thus 
in  Brooklyn  v.  Nassau  Electric  B.  B.  Co.,  38  App.  Div.  365,  56  N.  Y. 
Supp.  609,  a  provision  in  an  ordinance  requiring  safety  fenders  to 
be  attached  to  front  platforms  of  electric  cars,  and  that  they  shall 
not  be  more  than  three  inches  from  the  track,  was  held  unreasonable 
on  account  of  the  height  of  the  car  above  the  track  being  liable  to 
vary  according  to  the  load  carried,  the  grades  or  curves  of  the 
tracks.  In  Von  Diest  ▼•  San  Antonio  Traction  Co.  (Tex.  Civ.),  77 
S.  W.  632,  an  ordinance  making  it  unlawful  to  operate  a  street-ear 
unprovided  with  a  fender  of  the  most  improved  design  and  construc- 
tion, and  providing  that  every  electric  street-car  shall  have  a  con- 
ductor and  motorman,  was  held  to  require  a  fender  and  motorman 
only  on  motor-cars  and  not  on  trailers. 

2.  Beqolring  Inclosed  Vestlbales  for  Motormen.— Begulations  re- 
quiring inclosed  vestibules  for  motormen  seem  to  be  regarded  as  hav- 
ing a  bearing  on  the  safety  of  the  passengers  in  that  their  safety 
may  become  imperiled  by  the  motorman  becoming  benumbed  by 
cold.  In  Yonkers  v.  Yonkers  B.  B.  Co.,  61  App.  Div.  271,  64  N.  Y. 
Supp.  955,  an  ordinance  prohibiting  the  operation,  during  the  winter 
months,  of  any  street-car  '^  unless  said  ear  shall  have  a  vestibule 
built  upon  each  end  thereof  sufficient  to  afford  protection  from  the 
weather  to  motormen,  conductors  and  others  standing  upon  the 
platforms  of  said  car,"  was  held  invalid.  The  court,  in  passing  on 
e  question  of  its  validity,  said:  **The  learned  counsel  for  the  city 
her  invokes  the  provision  of  the  charter  which  confers  power  on 
common  council  'to  secure  and  promote  the  public  health  and 
v;  to  determine  public  nuisances,  and  to  prevent,  restraini  re> 
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u)d  abate  the  same';  Laws  18S5,  e.  63S,  tit.  8,  see.  6,  aobd.  35. 
iQggestiOD  deurves  no  MriooB  eonsi deration.  So  far  as  any 
ea  appears  in  the  ease,  it  preponderates  in  tha  direction  indi- 
that  the  Testibnlea  would  be  more  of  a  menace  than  a  pro- 
i  to  health  and  safety.  The  ordinanee,  however,  was  not 
in  the  eiercise  of  the  power  conferred  by  the  section  quoted, 
tm  its  sabjeet  natter  relate  even  remotely  to  the  abuses  aimed 
either  can  it  be  npheld  u  a  valid  exercias  of  tha  police  power, 
'er  reasonable  it  maj  be  in  itself,  it  is  to  be  coademned  as  an 
M  of  a  power  not  inherent  to  municipal  existence,  an  interfer- 
vith  the  affairs  of  the  defendant  which  the  legislature  has 
and  apparently  refused  to  authorize,  and  the  aasertion  of  a 
aa  the  part  of  tha  plaintiS  which  it  did  not,  so  far  as  appears, 
e  to  itself  aa  a  condition  of  the  consent  to  the  use  of  its  streets 
I  defendant," 

tatate,  however,  which  required  street  railway  companiE"?,  oper- 
eleetrie,  cable  or  steam  cars,  requiring  the  constant  Ferviir^H 
eons  on  any  part  of  tbe  ear  ezsept  the  rear  platform,  to  ]>ravida 
Ear  with  an  inclosnre  which  would  protect  SDch  employes  frdm 
iclemency  of  tbe  weather  daring  the  winter  months  wss  upheld 
ite  T.  Smith,  58  Minn.  3S,  59  N.  W.  549,  S5  L.  B.  A.  759,  as 
a  the  police  fowet.  The  validity  of  the  statute  waa  .-iitiicked 
Bamber  of  grounds.  Chief  Justice  Qilfillan,  in  delivi  rjTi)T  the 
in  of  the  court,  adverted  to  the  severity  of  tbe  weatb^T  Juring 
in  months,  the  fact  tbat  electric  cars  mn  at  great  rate  "f  f^peed, 
that  the  motorman,  being  obliged  to  stand  Id  one  [it:ice,  is 
le  to  protect  himself  from  the  eold.  He  observed  th,it.  under 
circumataneea  "tha  position  of  the  motorman  is  one,  not  merely 
Bcomfort,  but  of  actual  danger  to  health  and  aometimos  to  life, 
:he  tendency  of  which  is  disable  blm  to  some  extent  to  {jcrform 
lUties  in  the  way  that  care  to  safety  of  bis  passengers  si.nd  of 
ilers  on  the  streets  requires." 

similar  statute  applying  only  to  electric  cars  was  iipbeld  in 
I  y.  Whitaker,  J60  Mo,  S9,  60  8.  W,  1068,  Bee,  also,  State  v, 
»,  52  Ohio  St.  8S,  39  N.  E.  22,  26  L.  B.  A.  317. 

BelaUva  to  Ohsnga  of  HoUve  Power.— In  Ta|^rt  v.  N'unpnrt 
Ij.,  16  B.  I.  G6B,  19  Atl.  326,  7  L.  B.  A.  205,  the  war>ls  of  the 
ter  of  a  street  railway  company  provided  that  the  road  should 
perated  by  "steam,  horse  or  other  power."  A  subeRijiiF>iit  or- 
aw  allowing  tbe  eompany  to  use  electricity  as  a  moti''->!  i>Qwer 
held  authorized  and  not  imposing  a  new  servitude  on  llii^  high- 
It  was,  however,  intimated  in  City  By.  Co.  v.  Citizens'  R.  B. 
166  n.  B.  569,  17  Sup.  Ct.  Bep.  653,  41  L.  ed.  1114,  tii^il  a  city 
it  have  exceeded  its  lawful  power  in  suthorizing  a  chDn;^'^.  from 
lal  power  to  electricity  in  the  absence  of  legislative  ^luiiiorJty. 
in  State  v.  Trenton  Pass.  B.  B.  Co.,  58  N.  J.  L.  660,  34  At 
,  33  L.  B.  A.  129   (decided  in   1896),  an  ordinance  autliorir 
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6w     Talmitlng  Ck>inpaay  to  a  Single  Trade—The  direetion  of  the 
mwmieiptd  authorities  to  a  street  railway  company  requiring  them  U^ 
Lt&in  but  one  track  between  certain  points  on  a  named  street,, 
of  a  double  track  as  originally  authorized  by  the  grant  to 
the  eompany,  is  not  an  impairment  of  the  grant,  and  is  Talid  as  a 
poliee   regulation:  Baltimore  ▼.  Baltimore  Trust  etc.  Co.,  166  U.  S. 
673»  17  Sup.  Ct.  Bep.  696,  41  L.  ed.  1160.    But  in  BurUngton  v.  Bur- 
ImstoB  St.  By.  Co.,  4»  Iowa,  144,  31  Am.  Bep.  145,  the  city,  by  an 
smaendment  to  the  ordinance  granting  the  franchise,  sought  to  limit 
the  etareet  railway  company,  after  it  had  expended  a  large  amount 
of  money  on  double  tracks,  to  a  single  track.    The  court  said:  "It  ia 
urged  that  the  city,  in  the  discharge  of  its  police  power,  may  forbid 
the    laying  of   the  double  track.    The   question   presented  by  this 
position  is  not  in  this  ease,  for  the  reason  that  it  is  not  shown  in 
the  pleadings  that  the  proposed  doable  track  would  operate  to  the 
lAoonvenience  of  the  publie  or  would  work  injury  to  the  city  or  any 
of    the  people.    It  is  not  claimed  that  the  proposed  improvement 
"wonld  be  a  nuisance,  nor  is  it  shown  that  the  best  interest  of  the 
eity  or  the  people  requires  it  to  be  forbidden.    If,  therefore,  the 
oity  retains,  in  the  exercise  of  its  police  authority,  the  power  to 
forbid  the  construction  of  the  double  track,  the  facts  present  no 
eaae  for  the  exercise  of  that  power.    It  cannot  be  claimed,  surely, 
that  the  eity,  in  the  exercise  of  its  police  power,  could  deprive  the 
defendant  of  the  right  granted  by  the  original  ordinance,  when  the 
exereise  of  that  right  wrought  injury  to  no  one.    This  police  au- 
thority is  not  a  despotic  power  that  may  be  exercised  without  a 
Buflieient  public  purpose." 

e.  Begplatlans  BelatiTO  to  Mode  of  OperatioiL 
1.  Segolrlng  Vigilant  Watch  hj  Oar  OperatiYes.— An  ordinance 
requiring  the  motormen  on  street-cars  to  keep  a  vigilant  watch  for 
pedestrians  approaching  the  tracks  is  a  police  regulation  for  the 
protection  of  the  lives  and  property  of  the  citizens,  and  is  binding 
npon  all  corporations  which  come  within  its  provisions,  regardless 
of  whether  the  ordinance  be  accepted  by  the  street  railway  company: 
Biska  ▼.  Union  Depot  B.  B.  Co.,  180  Mo.  168,  79  S.  W.  445.  In  this 
connection  see,  also,  Nagel  ▼.  St.  Louis  Transit  Co.,  104  Mo.  App. 
438,  79  S.  W.  602;  Meyers  v.  St.  Louis  Transit  Co.,  99  Mo.  App.  363, 
73  S.  W.  379;  Fath  ▼.  Tower  Grove  etc.  Co.,  105  Mo.  637,  16  S.  W. 
913,  18  L.  B.  A.  74;  Murphy  ▼.  Lindell  B.  B.  Co.,  163  Mo.  252,  54 
S.  W.  442.  So,  also,  it  has  been  held  that  an  ordinance  requiring 
street-car  operatives  to  keep  a  rigid  lookout  for  teams  or  persons 
on  or  moving  toward  the  track,  and  "on  the  first  appearance  of 
danger"  to  stop  the  car  in  the  shortest  time  and  space  possible, 
should  be  construed  to  require  the  car  to  be  stopped  only  when  it  ia 
perceived  that  collision  is  imminent,  and  that  when  so  construed  the 
ordinance  is  not  unreasonable:  Memphis  St.  By.  v.  Haynes  (Tenn.), 
81  S.  W.  374;  Conrad  Grocer  Co.  v.  St.  Louis  etc.  Co.,  89  Mo.  App. 
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■891.  And  in  Qra?  v.  St.  Pknl  Citjr  B,j.,  87  Hinn.  281 
M  WM  held  that  itn  ordinmnce  providing  that  no  p« 
trot  of  «  atreet-car  shall  fail  to  Btop  the  ear  in  t 
4md  space  possible  on  the  appearance  of  an^  obi 
lonTeaBonablB  ai  requiring  the  stopping  of  can  w; 
the  safety  of  passengers,  bnt  that  it  should  be  com 
the  Mopping  as  soon  as  possible  nnder  the  eircunu 
segard  to  the  aafetj  of  the  passengers.  For  a  furt 
the  effect  of  such  ordinances,  see  subdivisions  XII 

2.  Beqniiliig  ttw  SoniuUag  ttf  BoU>  oi  Oongs. 
Chippewa  Tal.  Electric  B.  B.  Co.,  110  Wis.  331, 
which  was  a  -suit  for  injoriea  remlting  from  a  sti 
with  a  vehicle,  it  was  sought  to  introduce  an  ordin 
-bell  on  each  street-ear  to  be  rung  eontinuoualy  whei 
motion  upon  the  street,  but  the  court  held  that  th 
void  because  it  was  unreasonable.  But  ordinary  j 
<linBnee8  do  not  -aeem  (to  be  questioned.  Thas  in 
Holt,  30  Tex.  Civ.  App.  330,  70  8.  W.  591,  an  ord 
raotormen  to  stop  street-cars  and  ring  the  bell  wbe 
the  intersection  of  the  street-car  traolc  with  the  t: 
railroad  was  held  reasonable  on  its  faea. 

Most   of  the   questions  with   respeitt   to   vigilant   ' 
'Ordinances  arise  in  the  course  of  segligencs  eaaea. 
be  further   adverted   to   in  aDbdivisions  2X1   and   % 

3.  Beqairlng  Employment  of  Ooudoctoi  or  Agenl 
SrtTer  oi  Hotorman.— An  ordinance  malting  it  ui 
hcrae  railroad  to  run  any  car  without  having  an  a( 
to  the  driver,  to  assist  in  the  control  of  the  ear  and 
pieveut  accidents  and  disturbances  of  the  good  on 
of  the  streets  was  held  a  i-easonable  regulation  and 
of  police  power  in  State  v.  Trenton,  53  N.  J,  Ij.  U 
II  L.  B,  A.  410.  A  similar  erdiwuce  applying  to 
electric  cars  was  sustained  in  State  t.  Sloan,  48  S. 
898.  In  Von  Diest  v.  Ban  Antonio  Traction  Co. 
S.  W.  632,  the  court,  in  sustaining  an  ordinance  requi 
and  motorman  on  every  electric  ear^  observed  that  i 
the  object  of  the  ordinance  was  to  procure  the  and 
«f  one  man  to  the  propulsion  of  tbe  ew,  in  order 
of  the  passengers  and  those  using  th«  streets  migh 
gered.  In  South  Covington  etc  By.  v.  Berry,  93  Kv 
^-  "J.  18  8.  W.  1026,  15  L.  E.  A.  604,  tbe  co« 
ordinance  requiring  both  a  driver  and  a  condnetor  o 

MB   effectual   adinLiiiHtrntion   of   right   and 

^  Jw   th«   batter  gavernmaut  M^^A"     Thf 

'">    bucause   ol 
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•herald  cauae  anj  car  without  a  driver  and  a  eonduetor  to  be  re- 
turned to  the  stable,  bnt  the  court  suBtained  the  provieion  and  held 
that  it  ^wae  not  a  taking  of  the  company's  property  without  due 
proeeam  of  law. 

Although  it  does  not  clearly  appear  in  the  opinion,  the  phraseology 
^ould  indicate  that  the  ordinance  applied  to  horse-cars.  It  might 
t>e  doubted  whether  such  a  provision  would  apply  to  an  electric  ear 
requiring  skill  in  the  operation. 

But   in  Brooklyn  Crosstown  B.  B.  Co.  v.  Brooklyn,  37  Hun,  413, 

am   ordinance  requiring  a  conductor  as  well  as  a  driver  on  every 

«treet-car^   and  providing  a  penalty  for  every  violation,  was  held 

aofficiently  unreasonable  to  be  void.    It  seems,  however,  that  the 

•ordinance  was  directed  at  one-horse  cars.    The  court,  in  delivering 

the  opinion,  said:  "There  is  a  wide  distinction  between  regulating 

€he  use  of  the  public  streets  and  entering  into  the  management  of 

the  private  affairs  of  those  who  have  occasion  to  use  them.     The 

publie  have  a  right  to  the  reasonable  use  of  the  streets,  and  if  the 

power  to  pass  this  ordinance  can  be  maintained,  I  see  no  limit  to 

the  obstructions  that  may  be  placed  on  a  business,  or  why  a  footman 

and  outriders  should  be  required  for  every  private  carriage  sought 

to  be    driven  through  the  streets.'' 

4.  Prohibiting  Smoking  in  Oars.— In  State  v.  Heidenhain,  42  La. 
Ann.  483,  21  Am.  St.  Bep.  388,  7  South.  621,  an  ordinance  prohibiting 
smoking  in  street-cars,  and  making  it  unlawful  for  the  drivers  of  a 
street-car  to  permit  it,  was  upheld.  The  court  remarked:  "There 
is  no  doubt  of  the  fact  that  smoking  in  the  street-cars  in  the  city  of 
New  Orleans  had  caused  to  the  great  majority  of  people  using 
them  material  annoyance,  inconvenience,  and  discomfort.  This  is 
particularly  so  in  the  winter  season  when  the  ears  are  closed.  There 
is  not  only  discomfort  but  positive  danger  to  health  from  the  con- 
taminated air.    The  record  establishes  the  facts." 

5.  Begnlating  Movements  at  Crossings.— A  city  having  general  au- 
thority under  its  charter  to  regulate  the  use  of  streets  may  by 
erdinance  compel  electric  ears  to  come  to  a  full  stop  before  crossing 
intersecting  streets:  Gape  May  etc.  Co.  v.  Cape  May,  59  N.  J.  L. 
404,  36  Atl.  678,  36  L.  B.  A.  657.  The  case  of  North  Birmingham 
8t.  B.  B.  Co.  V.  Calderwood,  89  Ala.  247,  18  Am.  St.  Bep.  105,  7 
South.  360,  was  another  instance  of  such  an  ordinance,  though  the 
validity  of  the  ordinance  does  not  seem  to  have  been  questioned. 

•^  Limiting  General  Bate  of  Speed.— The  right  of  a  municipality 
to  regulate  the  speed  of  street  railway  cars  within  the  corporate 
limits  does  not  seem  to  be  seriously  questioned.  An  ordinance  of 
that  character  applying  to  the  operation  of  electric  trolley-cars  was 
sustained  in  Cape  May  etc.  Co.  v.  Cape  May,  59  N.  J.  L.  404,  36  Atl. 
679,  36  L.  B.  A.  657,  as  being  within  the  police  power.  The  reason- 
ableness of  the  provisions    of   such   ordinances   is   sometimes    ques* 
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tioned.  Thus,  in  Zumault  t.  Kansas  Citjr  ete.  Air  Line,  71  Mo.  AffL 
670,  which,  however,  was  with  reference  to  a  suburban  line  nm  hf 
steam,  an  ordinanee  which  prohibited  trains  from  being  run  within 
the  corporate  limits  at  a  greater  speed  than  six  miles  an  hovr  waa 
held  nnreasonable.  The  court  said:  "Within  the  populous  parts  wt 
the  city  the  ordinance  is  perhaps  well  enough,  but  in  the  spenrif 
settled  parts  thereof  it  is  unreasonable  and  in  restraint  of  aabuliaa 
travel,  and  cannot  be  upheld." 

And  in  United  Traction  Go.  y.  Watervliet,  35  Misc.  Bep.  392,  Tl 
N.  Y.  Supp.  977,  an  ordinance  was  passed  prohibiting  the  numiBg  of 
cars  at  a  rate  of  speed  exceeding  six  miles  an  hour.    For  a  mmhcr 
of  years  a  rate  of  twelve  miles  per  hour  had  been  permitted,  aad 
it  was  not  shown  that  any  accidents  had  occurred  beeause  of  the 
higher  rate.    Just  previous  to  the  passing  of  the  six  mile  ordinaaet 
there  had  been  a  heated  public  discussion  of  how  the  publie  eooU 
secure  a  reduction  of  fares.    The  court  held  that  the  ordinance 
one  materially  impairing  the  property  rights  of  the  street-ear 
pany,  subversive  of  the  interests  and  convenience  of  the  publie;  and 
that   it   is  unreasonable   and   therefore   void.    And  in   CampbeQ  v. 
St.  Louis  etc.  By.,  175  Mo.  161,  75  &  W.  86,  an  ordinance  graatiag 
a  franchise  and  allowing  cars  to  be  run  over  certain  streets  at  th» 
rate  of  twenty  miles  an  hour  was  sustained,  although  there  had  bees 
a  previous   general   speed  ordinance  limiting  the   rate   of   speed  ta 
eight  miles  an  hour. 

7.    Relative  to  Spiinhding  of  Water,  Saad  or  Salt  m  Traeka.— la 

City  etc.  By.  Co.  v.  Mayor,  77  Ga.  731,  4  Am.  St.  Bep.  106,  an  o^ 

dinance  providing  that  all  railway  companies  traversing  the  streets 

must  keep  their  tracks  watered  so  as  to  lay  the  dust  was  held  i» 

be  justified  as  a  police  regulation  as  being  "a  very  requisite  sad 

necessary  thing  for  the  welfare  and  convenience  of  the  inhabitaats 

on  the  streets  over  which  the  road  is  constructed,  to  say  nothing  sf 

its   health  preserving   effect. '^    See,   also,   McDonald   ▼.   Toledo  etc 

By.  Co.,  74  Fed.  104,  to  the  same  effect.    In  State  ▼.  New  Orleasi 

City  etc  Co.,  49  La.  Ann.  1571,  22  South.  839,  39  L.  B.  A.  618,  u 

ordinance  which  made  it  unlawful  for  a  corporation  ''to  operate  as/ 

electric,  trolley  or  other  cars  or  trains  on  the  streets  of  the  city 

without  first  providing  in  some  reasonable  manner  for  the  sprinking 

of  the  streets  through  which  their  ears  run,"  was  construed  as  n* 

quiriug  the  railway  company  to  sprinkle  the  streets  from  eorb  W 

eurb   and  was  held   indefinite   and   unreasonable.     But   in   Stats  ▼• 

Canal  etc.  B.  B.  Co.,  50  La.  Ann.  1189,  24  South.  265,  56  U  B.  A. 

^^7,  a  later  ordinance  which  required  such  companies  to  water  th9 

tracks  so  as  to  effectuaUy  lay  the  dust  within  its  tracks,  was  hdd 

legal  exercise  of  the  police  power  since  it  tends  to  promote  tke 

^ofort  and  health  of  both  the  passengers  and  the  inhabitanU  of 

community.    And  in  reply  to  one  of  the  arguments  urged  agaitft 

>rdinance  the  court  observed:   "It  is  equally   evident  that  ■» 
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»  which  requires  that  k  public  tmriBeN  ahtnild  be  ao  eon- 
ir  a  public  franehiBe  eo  operated,  ai  not  to  be  detrimeatal 
iblic  health,  01  the  eleanliness  and  comfort  of  the  people  aC 
ocs  not  deprive  the  owner  of  such  a  franehiee  of  its  prop- 
tout  due  process  of  law  or  adequate  eompenaatioD. " 
1   Newcomb   v.  Norfolk  Western   Street  By.,  179  Haas.  440, 

42,  a  rcqairement  in  a  grant  of  location  to  a  street  raJIwar 

that  the  company  shall  water  the  street  over  which  the 
is  gracted  from  curb  to  cnrb  during  the  time  between  April 
ember  ia  each  year  was  held  to  be  an  enforceable  regnlation. 
linance  granting  the  right  to  sprinkle  sand  on  the  track 
ivember  to  April,  and  prohibiting  the  use  of  sand  during 
Dce  of  thd  year,  was  upheld  in  Dry  Dock  etc.  B.  B.  Co.  T. 
rk,   47    Hun,  231.     The  sprinkling  of  the  sand  was  for  the 

of  securing  a  better  footing  for  the  horses  drawing  the 
Ts  during  the  months  when  the  pavement  was  dippery. 
dinance  prohibiting  the  nse  of  salt  oa  any  stn-pt  railway 
■  other  part  of  a  street  or  atreets  in  the  city  oicept  on  the 
of  the  tracks  leading  from  one  street  to  anothpr  was  held 
oUdated   Traction  Co.  v,  Elizabeth,  58   N.  J.  L.  619,   34  Atl. 

L.  R.  A.  170,  to  be  a  reiisonaMo  regulation.  It  was  con- 
by  the   street  railway  eompaay  thnt  tlie  use  of  salt  in  remov' 

from  ita  tracks  was  not  attended  with  any  intonvcnUni^e, 
art  or  injurious  consequences,  and  that  therefore  the  ordi- 
■ras  an  arbitrary  and  nnrt'aaona.ble  interference  nith  the 
mcnt  of  the  company's  businesa,  Testimony  was  introduced 
1  ngainflt  this  contention.  The  appellate  court  aaid;  "The 
uy  with  re»poct  to  the  injurious  cffccta  of  the  use  of  salt  in 
ng   snow    and   ice  from   railroad   tracks   ia   conflicting   and   ia 

such  force  and  effect  in  favor  of  prosecutor's  [the  street 
'  company]  contention  as  would  justify  ua  in  condemaing  the 

action    of  the   city   authorities." 
legarding  th»  Bemoral  of  Snow  or  Ice  from  Tracks.— It  would 
hat  the  right  of  the  municipality  to  mako  rpgulations  with  ro- 
0  the  removal  of  snow  or  ice  from  street  railway  tracks  could 

queatiooed,  though,  of  course,  the  rcasaoablenesa  of  the  man- 
'  removing  would  be  an  object  of  attack.  The  right  of  the 
pality  to  make  regulationa  with  raspoct  to  such  removal  of 
DT  ice  waa  recognized  in  the  early  case  of  Union  By.  Co.  v, 
,  11  Allen,  2B7. 

use  of  snow-plows  or  sweepers  are  prohibited  by  some  ordi- 
I.  The  cnse  of  Broadway  etc.  B.  B.  Co.  v.  Hayor,  49  Hun, 
as  a  suit  for  the  purpose  of  prohibiting  the  enforcement  of  an 
nee  of  that  kind.  The  court  sustained  the  ordinance  as  a  valid 
la  of  the  police  power.  The  court  said:  "The  use  of  snow- 
without   question,   encumbers   the   balance   of   the   street,   d^- 
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f«hti«  af  u*  ISM  4^  tim  Kiiil  Kloa^il«  of  the  r« 
^um  ciniaeil  kaT«  t^  H^;^  ta  prcTCBt  this  abt 
tba  nilrntl  tnia^aaitm  \»  cc«a*  ist«rf«riBg  with 
«tacT:x3C  <nn^  «>p«<:i^T  wk^a  tk«v  «xereiaa  k 
K7  fjr  v&ii^  eta  tM  fij«ii4  ia  their  ax^aoie  law. 
<£L.  tJMnf-jr*,  h^  th»  n^t  t*  pcoblbit  tk«  db«  oJ 
atoi  awiNf;^^  wj.-!i :  »■«.  aa-i  tii<ej  had  also  tba  ri 
■a<;k  »M  an-jii^d  mk  bo  p«rs^:c>?il  ani«aa  a  lieeiis> 
ti«  luiT-jr  ■•  ta  4U.  Si)  far  th«r«  ia  «o  d«Iega 
bat  »-3«  »  »<!c«It  a  nipi^U'ia  of  th«  «ae  over  wb 
p;<;»  euosrul.  B;it  tt  ia  aaid  tbat  a  snboeqcei 
4fiuit3>»  t^'«s  f:ir^h<!T  \xia  taia  aod  prorides  th 
M  Hu  «a.<:d  aa^-v-^I<iwi  or  ma^liaes  waa  to  be  d< 
«tfa:^3«  aaZ-r  i-^rj^  :3*  pl'^a^im  of  the  ^Lmjor, 
tin  li^ifc  i«  ti»  iiTCeriLiM  mad  b*  she  aole  jadge  aa 
hjw  tin  I^ua**  ioaH  bit  fna:ii\L  It  Biay  b«  true 
tl«  i«ci..ijj».-»  is  n:!;,vv-s  t4  t-i«  cri^i^iiiB  passed 
btLa^'-'w  wmiiis  ia  i.'ri-i;,''  Tie  cue  of  Oviagtc 
Kt,  irJ  itiaa.  ■*+.'.  4-:  X.  E.  7ff7.  was  aa  instant 
i'T-"<-  «rI;.i.ia-.-«.  wi;-:^  pr.-a:^:;«d  th<  nae  of  sn 
ti*  iusafat  Iff  lie  sGj*n.z;sawnt  «f  stiveta  or 
^^incwa  arv««  ia  a  k;:  f.-r  ia;:ir;i«  res:ii;iag  from 
fr'.j:!i:*ai*»i  tzvn  a  r£«  cf  *a-.'«  Ivta^j,!  sp  It-  the 
pU'w.  Tie  Til:i.-T  itf  tji*  .»i~i-i.«t  •*  was  not  qui 
fva^ral  sci;«>;t  ji  tie  ii;j  at  a  «r*«t  railwaj  eo: 
sncw  f~-at  isj  sr^jis.  we  tie  ac;e  to  Westtrm  F 
Ci;ii«as'  *:r««t  K.  E.  Co,  iS  Aat,  St,  K<p.  450, 

9.  ASect^af  K^t  af  Taj  u  Acsistt  Fti«  Di** 
*.  Ns-«i  J<neT  Si.  St.  ^N.  J.\  37  Atl.  4;3,  rt  a 
jina^  4f  a  ti^it  i>f  wit  to  «  ire  Jepartmeat 
aad  Teiijies  "m»«  be  fru:*d  tr  I<^Lsli:ive  eaacts 
•xiPftt  «t    lesst  bT   B.;i;i-i7al   «f:Z3;;oa.'' 

I\r«  ii«rar^a:«=ta  a:«  {vaerxllT  pv«B  the  ri^t 
•tier  Tei:;:«  MrtjS  ti\«e  (*IT*:3^  th*  Taited  i 
New  Ycrk  t,  Itetrvpol-.iia  St,  Er-  ^  APP-  ^'■-  *< 
^3,  I-at  aa  iaA:aa<«  df  a  ita:3tr  of  that  character. 


i   the   f«ae:al   mlco   of   ccaMroitioa   appli* 
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Thus  it  WM  held  that   an   ordinance,   making   it   unlawful 
to  operate  a  ''street-ear  nnproyided  with  a  ear-fender  of  the  most 
improved  design  and  eonstruction,"  and  providing  that  no  electrie 
ear  ahall  be  operated  "without  having  one  conductor  and  one  mo» 
torman  thereon,''  would  be  construed  to  require  a  fender  and  motor- 
man   only  on  motor-cars  and  not  on  "trailers'':  Ton  Diest  v.  San 
Antonio  Traction  Qo.  (Tex.  Civ.),  77  S.  W.  632;  and  ordinances  will 
be   eonetrued  with  reference  to  the  generally  accepted  meaning  at 
the  time  of  their  passage.    Thus  an  ordinance  passed  in  1860  limit- 
ing tbe  speed  of  street-cars  to  eight  miles  an  hour  and  prescribing- 
the   duties  of  drivers  was  construed  in  1892  not  to  apply  to  cable^ 
ears:    Olenville  v.  St.  Louis  B.  B.   Co.,  51   Mo.   App.  629.    In  the- 
principal  case  (People  y.  Detroit  United  By.,  ante,  p.  626),  it  was? 
■aid  an  ordinance  showing  on  its  face  that  it  contemplates  providing^ 
a   Bafe^^uard  against  danger  to  the  public  will  be  presumed  to  be 
▼alid,  and  the  burden  is  on  the  person  attacking  its  validity.    See^ 
also.  Gape  Hay  etc.  Co.  v.  Gape  May,  59  N.  J.  L.  404,  36  Atl.  678,  36 
Xi.  S.  A.  657,  to  the  same  effect.    Where  the  provisions  of  an  ordi- 
nance are  separable,  the  whole  will  not  be  declared  void  because 
of  the  unconstitutionality  or  invalidity  of  a  part:  St.  Louis  v.  8t. 
Lionis  B.  B.  Co.,  89  Mo.  44,  58  Am.  Bep.  82,  1  S.  W.  305;  Detroit  y. 
Ft.   Wayne  etc.  B.  B.  Co.,  95  Mich.  456,  35  Am.  St.  Bep.  580,  59 
N.  "W.  958,  20  L.  B.  A,  79;  Magneau  ▼.  Fremont,  30  Neb.  843,  2T 
Am.  St.  Bep.  436,  47  N.  W.  280,  9  L.  B.  A.  786;  Broadway  etc.  B.  B. 
Co.   ▼.  Mayor,  49  Hun,  133,  1  N.  Y.  Supp.  646.    If  an  ordinance 
is  based  upon  a  general  power,  and  its  provisions  are  more  specific 
and    detailed   than    the    expressions    of    the    power    conferred,    the 
eoiuta  will  look  into  the  reasonableness  of  its  provisions:  State  v. 
Trenton,  63  N.  J.  L.  132,  20  Atl.  1076,  11  L.  B.  A.  410. 

t.  Oonstnictien  of  Ordinances  Belatiye  to  Equipment  and  Opera- 
tion.—In  the  principal  ease  (People  y.  Detroit  United  By.,  ante,  p. 
626),  the  court  refused  to  declare  an  ordinance  requiring  cars  to  be 
eqiiipi>ed  with  air  or  electric  brakes  invalid  merely  because  it  was; 
shown  that  electrie  brakes  were  ineiBcient,  and  that  the  ordinaneet 
did  not  designate  between  air  and  electric  brakes. 

And  in  Ton  Diest  ▼.  San  Antonio  Traction  Co.  (Tex.  Civ.  App.),. 
77  8.  W.  632,  the  motor-car  and  trailer  were  held  to  be  one  car  within 
the  meaning  of  a  fender  ordinance. 

An  ordinance  providing  that  electrie  ears  shall  be  provided  with 
a  suitable  gong  and  a  good  and  sufficient  headlight  from  and  after- 
the  hour  of  6  P.  M.,  and  that  the  gong  shall  be  sounded  before- 
reaching  crossings,  was  held  to  relate  to  all  hours  of  the  day  as 
far  as  sounding  of  the  gong  was  concerned:  San  Antonio  St.  B.  B.. 
Co.  ▼.  Mechler  (Tex.  Civ.  App.),  29  S.  W.  202.  The  term  "street 
crossing"  as  used  in  an  ordinance  requiring  a  bell  to  be  rung  by 
street-car  operatives  when  twenty-five  feet  from  any  street  crossing,, 
held  to  require  the  ringing  of  the  boSl  where  one  street  intor- 
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eliaiigo,  91  Wij.  360,  61  Am.  St.  Bep.  012,  Si  N.  W.  1041,  30 
L.  504. 

decisions  on  tl>e  mbject  are  bj  no  meant  harmonioni,  anil 
ih  aait  is  doubtful  whether  deciaiong  boMing  such  violationa 
ititnte  negligence  per  se  ean  be  said  to  be  a  method  of  en- 
Bocb  ordinaneea,  we  will  not  pursue  tlie  subject  any  further 
>  eit«  some  of  tfae  coaes  in  which  the  subject  has  been  dii- 
Thas  the  effect  of  violating  an  ordinance  requiring  motor- 
keep  a  vigilant  watch  was  discussed  in  Dallas  Bapid  Transit 
Elliott,  7  Tex.  Civ.  App,  218,  28  S.  W,  455.  The  failure  to 
ordinance  requiring  the  sounding  of  the  gong  was  an  issue 
ford  V.  Chippowm  Tal.  Electria  R,  E.  Co.,  110  Wis.  331,  65 
1036.  The  failure  to  have  a  headlight  in  connection  with  an 
ice  requiring  "colored  signal  lights  in  front  and  rear"  was 
ed  in   McQee  t.  Consolidated  St.  Bj.,  102  Mich.  107,  47  Am. 

1.  507,  60  N.  W.  293,  28  L.  B.  A.  300.  The  effect  of  a  failure 
)  &  conductor  in  the  car  as  required  bj  ordinance  waa  raised 
rago  Wcat  Division  Bj.  v.  Hair,  57  111.  App.  5S7.  As  to  the 
of  ordinaaces  requiring  electric  wires  to  be  insulated,  see 
raphic  nota  to  Hebert  v.  Lake  Charlea  Ice  etc.  Co.,  100  Am. 
p.  523.  The  effect  of  violation  of  ordinaneee  regulating  the 
1  rate  of  speed  was  adverted  to  in  the  following  cases,  viz.,- 
on    Electrisal  etc   Co.  v.  Hewitt,  139   Ala.  44S,   101   Am.  8t. 

2,  36  South.  S9;  Baltimore  ete.  Bj,  v.  McDonnell,  43  Md.  634; 
1  V.  8outh  Boston  Horse  B.  B.  Co.,  1S9  Mass.  810;  Weber  v. 
B  City  Cable  By.,  100  Mo.  194,  18  Am,  St.  Bep.  641,  12  8.  W. 
3  S.  W.  587,  7  li.  E.  A.  819;  Hogan  v.  (Titizens'  By.  Co.,  150 
i,  51  8.  W.  473;  Holden  v.  Missouri  B.  B.  Co.,  177  Mo.  458,  78 

973;  Meyers  T.  St.  Louis  Transit  Co.,  99  Mo.  App.  303,  73 
379;  Holden  v.  Uissoari  B.  B.  Co.,  103  Mo.  App.  605,  84  S. 
3;  Fry  v.  St.  Louia  Transit  Co.  (Mo.  App.},  85  S.  W.  960; 
I  St.  By.  T.  Dnvall,  40  Neb.  29,  58  N.  W.  631;  San  Antonio 
'.  V.  Watzlavsiek  (Tez.  Cir.),  28  &  W.  116;  BUey  v.  Salt  Laka 
Transit  Co.,  10  Utah,  428,  37  Paa.  681;  and  with  reference  to 
at  street  BroOTings  in  eonneetioo  with  speed  ordinances,  aee 
V.  St.  Louis  TranaH  Co.,  108  Mo.  App.  421,  88  S.  W,  092;  Deit- 
'.  St.  Louis  Transit  Co.  (Mo.  App.),  85  8.  W.  140;  Camioing  v. 
lyn  City  B  B.  Co..  104  N.  T.  669,  10  N.  B.  B55. 

Oriminal  FTosaeiitiana  for  Violation  of  Segnlatliig  Ordinances. 
I  power  to  enact  an  ordinance  involves  all  the  incidents  necea- 
•■a  give  effect  to  It.  Therefore,  a  municipality  has  an  implied 
,  irruapective  of  statntery  authority,  to  provide  for  the  en- 
uent  of  its  ordinances  by  reasonable  and  proper  flnes:  Detroit 
.  Wayua  ete.  By.  Co.,  95  Uich.  458,  35  Am.  St.  Bep.  G80,  54 
.  958.    For  a  dieenssion  of  what  aets  may  be  declared  criminal 
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CONNEBY  V.  QUINCY,  OMAHA  AND  KANSAS  CITY 

BAILBOAD   COMPANY. 

[92  Minn.  20,  99  N.  W.  365.] 

ATTAOHlfiBNT.~A  Oar  of  a  Foreign  Railroad  corporation, 
^t  with  freight  into  this  state,  and  here  remaining  a  reasonable 
ume  for  reloading  and  sending  back  to  the  state  from  which  it 
eame,  is  not  subject  to  an  attachment  issued  in  an  action  in  the 
eourts  of  this  state,     (p.  662.) 

AL  J.  Smithy  Some  G.  Brown  and  Charles  S.  Albert^  for  the 
appellant 

George  C.  Stiles,  for  the  resppndent. 

**  LOVELY,  J,  Appeal  from  an  order  denying  a  motion 
to  vacate  a  writ  of  attachment  nnder  which  one  of  defendant's 
freight-cars  was  seized  in  an  action  for  an  alleged  delay  in 
forwarding  a  consignment  of  strawberries  shipped  from  a  point 
on  defendaaf s  road  in  Missouri  to  be  sent  through  successive 
railway  carriers  to  Minneapolis. 

I^e  complaint  alleges  a  cause  of  action  which,  if  established, 

would  entitle  plaintiff  to  recover  for  an  alleged  negligent  de- 

J*y  in  transmitting  **  perishable  goods  to  the  consignee,  but  it 

is  claimed  by  the  moving  party  that  the  property  levied  upon, 

^ough  owned  by  the  defendant  and  within  this  state,  was  not 

•^^>iect  to  the  processes  of  our  courts.    The  defendant  company 

"^^^  a  railway  corporation  of  Missouri,  had  no  line  of  road  or 

^™5ce  in  this  state,  and  did  no  business  herein,  its  only  prop- 

^  \)emg  the  car  in  question  temporarily  within  our  bounda- 

^tt  to  ])e  returned  as  soon  as  its  errand  was  fulfilled* 

«6S) 


660  Ahebicak  State  Bepobtts,  Yoi^ 

From  the  facta  established  on  the  hesring 
appears  that  an  agreement  existed  betwe^i  ih 
pany  and  the  intermediate  subsequent  common 
the  defendant,  instead  of  unloading  and  tra 
at  the  points  of  connection  or  at  state  lines, 
in  question  to  be  hauled  to  the  place  of  de 
breaking  bulk  or  discharging  its  contents  Q 
agreement  to  return  it  as  soon  as  practicable, 
point  on  or  near  its  line  in  Missouri ;  that  th' 
vas  us«d  by  the  carriers  bringing  it  into  tbis  sti 
to  the  Minnesota  Transfer  Company,  an  inde 
lion  here,  paying  to  the  fiiBt  carriers  for  the 
a  per  diem  or  mileage;  that  this  method  of  i 
turning  cars  facilitated  traffic,  which  is  claimed 
tial  accommodation  to  the  shipping  public,  ai 
with  the  system  of  freight  transportation  ado 
throii<rhout  the  United  States.  tTnder  this  ci 
that  tlie  car  in  question  had  been  used  in  an 
meut  of  goods  therein  from  St.  Lonis  to  poin 
Nortli  Dakota,  and  Montana,  and  at  the  time 
awaiting  reloading  by  the  Minnesota  Transfer 
yard  with  a  return  shipment  to  points  in  Miaw 
car  was  in  fact  empty  when  seized,  it  appean 
DO  unreasonable  or  unnecessary  delay  in  bgci 
according  to  the  regular  course  of  business,  a 
was  a  part  of  the  actual  equipment  of  the  fore 
poration  to  which  it  belonged. 

Under  our  statute,  although  a  canse  of  actic 
arisen  in  this  state,  jnrisdiction  of  a  fomgn 
be  acquired  by  our  courts  throngfa  service  of  ( 
of  its  officers  or  agents  who  may  be  fonnd  tfa 
it  has  property  here;  otherwise  not:  Gen.  S 
6300.  But  within  the  sensible  intmt  of  the  at 
erty  must  be  of  a  kind  and  Taioa  to  jnaiifj 
■■  probability  that  the  creditor  can  secure  so 
aala  tha«of  which  may  be  applied  to  the  judg 
■we  have  alao  held  that,  while  no  precise  rule 
all  cii-i  -  LLiht-cars  are  in 

th^^ii  ^iif:h  prnperty  1 

■  'inrements:  Si 
■J   \.  W.  4i5. 
^i^  corpo 
acquire  a 


^ ..  ( 
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aent  or  garnishment,  but  ooly  io  the  extent  of  the  prop* 
;  the  time  the  juriEdidion  acqaired  thereby  attaches: 
tats.    1894,  eec.  5211. 

:tly  speaking,  the  freight-car  which  wa«  seized  in  this 
Ls  actually  property  owned  by  defendant  corporation,  and 
a  technical  reading  of  this  Btattite  was  eabjeet  to  attacb- 
31-  garnii^hnient;  but  we  do  not  think  thia  conclusion 
absolutely  follow  in  all  caeee.  We  have  held  that  tiie 
ty  of  a  nonresident  within  the  state,  while  atrictly  Bub- 
garnishnient,  as,  for  instance,  in  the  caee  of  a  common 

■  receiving  goods  conpigned  for  trwiBit  io  a  place  outside 
state,  is  not  amenable  to  each  procese:  Steyenot  v.  East- 

y.  Co..  61  Minn.  104,  G3  N.  W.  256,  28  L.  R.  A.  GOO; 
rin  V.  Great  Northern  Ry.  Co.,  81  Minn.  247,  83  Am.  St 
J70,  83  N.  W.  986,  51  h.  R.  A.  «40. 
»iii  the  cases  above  cited  from  thia  court  it  would  foRow 
we  ghonld  not  give  such  literal  interpretation  to  our  atat- 
1  securing  jurisdictional  powers  as  would  OTCTCome  by  arti- 
:'he  mere  presence  of  property  here  which  has  priictit'iilly 

enforced  under  exceptional  circnmatancee  that  required 
iTesenee  temporarily  to  meet  the  necessities  of  commerce, 
c  or  pnVjlic  policy,  and  is  mEide  essential  to  secure  benefits 
ar  citizens,  where  its  preeence  is  not  intended  to  serve  any 
r  purpose.  Under  the  laws  of  tbia  state  common  carriers 
g  business  herein  are  required  to  establish  joint  through 
a  and  transfer  through  carload  shipmoitB  to  their  destina- 

without  unloading:  Laws  1887,  p.  60,  c.  10,  sec.  3.  The 
ral  government  has  expressly  required  that  the  movement 
■ailway  cars  shall  not  be  stopped  or  delayed  at  the  point 
re  the  lines  of  such  railway  eotnpaoies  cross  the  borders  of 
es,  or  at,  the  point  where  the  carriers  deliver  the  cars  to 
next  connecting  carrier;  bnt  that  shipmeBte  shall  go  for- 
d  from  the  originating  point  to  their  destination  in  the  cars 
ffhieh  thev  are  first  loaded:  U.  S.  ReT.  Stata.,  sec.  5258;  3 
S.  Comp.  Stats.  1901,  p.  3664. 

•  Under  the  interstate  commerce  act  (so  called)  it  is  pro- 
id  in  terras :  "That  it  shall  be  unlawful  for  any  common  car- 

■  subject  to  the  provisions  of  tiiis  act  to  enter  into  any  com- 
ation,  contract  or  agreement,  expressed  or  implied,  to  pre- 
t,  by  change  of  time  schedule,  carriage  in  different  cars,  or 
other  means  or  devices,  the  carriage  of  freights  from  being 
■' mou8  from  the  place  of  sliipment  to  the  place  of  desti- 

;  and  no  break  or  bu!k,  stoppage  or  interruption  mad" 
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by  such  common  carrier  shall  prevent  the  carriao 
from  being  treated  as  one  continuous  carriage  fron 
shipment  to  the  place  of  destination,  unless  such 
page  or  interruption  was  made  in  good  faith  foi 
eary  purpose,  and  without  any  intent  to  avoid  or 
interrupt  such  continuous  carriage  or  to  evade  an 
visions  of  this  act" :  24  Stats.  382,  c  104. 

These  well-known  provisions  of  law  are  ezpresE 
versal  condition  that  exists  upon  all  the  railway 
country,  nnA  without  giving  them  effect  and  permi 
way  carriers  from  other  states  to  come  into  our  bo 
goods  which  are  shipped  here,  and  return  withi 
tarded,  or  so  treated  that  the  carriers  to  prot© 
against  litigation  away  from  home  must  transfer 
of  such  cars  to  others  at  the  state  line,  would  I 
of  the  greatest  detriment  to  the  business  interes 
zcne,  and  be  violative  of  the  terms  and  spirit  of  tl 
to  which  we  have  referred. 

It  follows  that  we  cannot  justify  a  constructii 
tachment  or  garnishee  statutes  that  would  effectui 
suit,  and,  while  it  was  a  part  of  the  contract  betwee 
dent  corporation  in  this  state  and  the  connecting 
the  frei^ht-carB  should  be  reloaded  and  within  re 
returned,  this  custom  was  but  a  practical  methc 
compensation  for  bringing  the  car  into  and  out  o 
the  neccjisary  elTort  for  continuous  and  unbroken  ' 
is  essential  to  the  purposes  of  traffic  and  intersta 
hence  it  should  not  he  treated  aa  property  suhji 
ment. 

This  subject  has  been  thoroughly  and  exhaustiv< 
in  two  recent  cases,  and  the  reasoning  therein  wi 
above  suggested  meets  our  approval ;  Michigan  etc 
Chicago  etc.  E.  E.  Co.,  1  111.  App.  399,  404;  Wa 
£2  W.  Va.  485,  94  Am.  St.  Eep.  948,  44  S.  E.  29 

*"  Had  the  car  seized  in  this  case  been  delayei 
was  necessary  in  the  course  of  business  to  return  i 
from  whence  it  came,  or  had  it  been  diverted  wii 
to  "scs  ii!i.  I'li'Hinl  to  it.i  presence  h 

demands  o.    .  .  ,    ;,:m,'ii.-(->  witli  the  conseni 

I  ing  corinii-iiijiiii,  h  uuivn'i]!,  proposition  would  be  f 

icticaJly  it  was  engaged  in  a  transit  into  and  f 
ipon  such  reasonalile  conditions  us  ought  not  to 

Jttch  property  coaditions  and  characteristics  a 
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\  to  seiziLre  in  coming  into  and  retnming  from  the  state 
le  purposes  of  giving  jurisdiction  to  litigants  here  who 
rise  woold  be  compelled  to  contest  their  causes  of  action 
;  tribnnala  where  the  property  had  its  undoubted  legal 

I  order  refusing  to  vacate  the  attachment  is  reversed  and 
oae  remanded. 

ATTAOHBIEirr  OF  FOEEiaH  EAILBOAD  OASS.* 

rolling  stock  of  lailroada  is  rog&rded  hj  Borne  ftntboritlM  aa 
■  ot  tli«  realtj  (notea  to  Buidall  ▼.  Elwell,  11  Am.  B«p,  751; 
Btnan  on  Executions,  sec.  Ill),  and  bj  others  aa  perBona1t}r: 
ill  T.  ElweU,  82  N.  T.  621,  11  Am.  Eep.  7*7;  Coe  v.  Colnmbua 
.  R.  Co.,  10  Ohio  at.  372,  7S  Am.  Dee.  618.  Under  the  atatntea 
aesaehuaetta,  railroad  ears  are,  for  parpoaea  of  attachment, 
lal  propertT-,  and  a  special  mode  la  provided  for  attaching 
HoU  V.  Camer,  140  Haaa.  131,  S  N.  E.  K.  In  New  Hamp- 
thej  are,  when  not  in  nee,  aabject  to  attaeliment:  Boston 
i.  B.  Co.,  37  N.  H.  *I0,  72  Am.  Dae.  338. 
a  qoeation  whether  the  rolling  stock  of  a  railroad  la  personal  or 
property,  aa  applied  to  the  ears  of  a  foreign  corporation,  arose 
iSalo  Coal  Co.  -v.  Bocheeter  eU.  S,y.  Co.,  8  Week.  Not.  Cas.  (Pa.) 
The  ears  in  that  case  belonged  to  a  railway  corporation  ineor- 
tad  and  operated  in  New  York,  and  were  seized  under  a  writ 
ireign  attachment  when  thej  were  rnn  into  Pennsylvania.  Thej 
held  to  b«  personal  property  and  properly  attached,  against  the 
ention  that  they  were  real  property  and  that  the  remedy  of 
creditor  was  by  pToeeaa  ot  sequestration. 

le  aupreme  eonrt  of  California  has  held  that  a  receiver  appointed 
>  foreign  jurisdiction  to  take  possession  of  the  property  of  a 
"ay  eorporstion  and  carry  on  ita  business  who,  in  pursuance  of 
anthority  as  reeeirer,  has  taken  a  freight-car  into  his  actual 
sssion,  within  the  jurisdiction  ot  the  court  by  which  he  was  ap- 
■ted,  cannot  hold  it  against  the  claim  of  a  citizen  of  Callfomta 
',  upon  finding  the  car  in  that  state,  has,  in  pursuance  of  its  laws, 
■«d  it  to  be  attached  for  his  juat  demands  against  the  railroad 
pauy:  Enmphreya  t.  Hopkins,  SI  Cal.  G51,  15  Am.  St,  Bep.  76, 
Pm.  892,  6  L.  E,  A.  792. 

'!>•  effect  of  the  attaebment  of  foreigu  railroad  ears  as  an  inter- 
'nee  with  public  service  or  with  interstate  commerce  does  not 
t>  to  have  been  considered  in  the  above  Calitomia  and  Fennsyl' 
lis  cases.     But   in   Michigan   Cent.  B.  B.  Co.   v.   Chicago   etc.   B, 


6G4  Ahebxgan  Stats  Bspobts^  Vol.  104,        [Minn* 

B,  C0.9  I  HI.  App.  999,  it  ifl  decided  tlmt  a  raikoad  eompanj  it  na^ 
liable  to  garnisluiieBt  for  ean  received  from  a  coimectiAg  line,  under 
an  arrangement  by  wbieb,  ix^stead  of  unloading  and  transferria^ 
freigbt  from  tbe  cars  of  one  corporation  to  tbe  ears  of  the  other 
at  points  of  connection,  each  receives  from  the  others  cars  loaded 
with  freigbt,  and  hauls  them  to  the  place  of  destination  on  its  own 
road,  and  after  discharging  the  freight  returns  the  cars  as  saos 
practicable  in  the  due  course  of  business;  and  the  decision  is 
on  the  ground  that  such  an  interference  by  creditors  with  the  opexm- 
tions  of  common  carriers  in  the  exercise  of  their  publie  employmest 
jtt  <^poaed  to  public  policy. 

In  the  recent  ease  of  WaU  t.  Norfolk  etc.  B.  B.  Co.,  52  W.  Va. 
485,  94  Am.  St.  Bep.  948,  44  a  SL  294^  64  L.  B.  A.  501,  the  court 
was  of  tbe  opinion  that  the  rolling  stock  of  a  railroad,  by  the  eommMtm 
law,  is,  because  devoted  to  a  public  service,  exempt  from  execution; 
but  the  court  was  further  of  the  opinion,  that,  under  a  constitutional 
provision  making  the  rolling  stock  or  other  movable  property  ef 
any  railroad,  or  other  corporation  within  the  state,  subject  to  exe- 
eution  aud  sale  in  the  same  manner  as  the  personalty  of  individuals^ 
the  rolling  stock  of  a  railroad,  or  other  corporation,  whether  foreiga 
or  domestic,  within  the  state,  is  subject  to  tbe  process  of  attach- 
ment. The  court  holds,  however,  that  a  railroad  company  is  not 
Hable  to  garnishment  for  ears  received  from  a  connectiag  line 
under  the  running  arrangements  commonly  existing  between  con- 
necting carriers. 

It  will  be  noted  that  in  the  principal  case,  ante,  p.  659,  H  is  held 
that  a  car  of  a  foreign  railroad  corporation,  sent  with  freight  inte 
Minnesota  over  a  connecting  line,  and  there  remaining  a  reasoBaUe 
time  for  reloading  and  sending  back  to  the  state  from  whence  it 
eame,  is  not  subject  to  an  attachment  issued  in  an  action  in  the 
courts  of  Minnesota.  This  decision  is  grounded  on  the  theory  that 
t»  allow  such  an  attachment  wonld  be  an  unwarranted  interference 
with  interstate  commerce;  and  it  is  in  line  with  Wall  v.  Norfolk 
etc  B.  B.  Co.,  58  W.  Va.  485,  94  Am.  St.  ^ep.  948,  44  &  S.  89^ 
•4  L.  &  A.  591,  holding  that  railroad  cars  engaged  in  canyiag 
freight  from  another  state  into  the  state,  to  be  retwraed  loaded 
to  the  former  state  la  the  transaction  ef  interstate  eommerce,  are 
aot  subject  to  attachment  in  the  bands  of  the  owner  or  to  gamisli* 
ment  in  the  hands  of  a  connecting  carrier  within  the  state^  because 
of  the  commerce  clause  in  the  federal  constitutional  and  the  inter* 
elate  commerce  act  of  Congress. 


.0^ 
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ANDERSON  t.  FIELDING. 

[98  Mian.  42,  0»  N.  W.  ^7.] 
BlfFU>TSK'S  UJUHJTT  for  DafaoUv*  AppUuuM — Owtonc. 
lie  that  a  negligent  act  will  not  be  excused  becaoaa  coBtomftTTp 
gh  proof  of  eustom  is  evidence,  but  not  conclusive,  as  to- 
n*  the  aet  is  negligent,  applies  to  the  act  of  an  employer  in- 
ng  and  furnishitig  tools  and  appliances  for  tbs  um  of  his  eni' 
.     (p.  668.) 

EBCPIATEK'S  LTABrUTT  tot  DefecUve  AppUances—FramlM 
>»lr. — An  employ^  ts  not  chargeable  with  the  assumption  of  the 
r  with  eontiibotoTy  negligesca,  as  a  matter  of  law,  by  continnin^ 

for  a  leasonable  time  a,  macbins  oi  appliance  wbicb  he  knows  io- 
lafe,  and  appreciates  the  risk  of  using,  where  he  has  complained 
le  employer  has  promised  to  remedy  the  defect,  unless  the  appre- 

danger  ia  so  imminent  that  a  maa  of  oidiaary  prudence  would 
loager  to  use  it  until  made  safe.  A  reasonable  time,  withiik 
ole,  is  any  period  which  does  not  preclude  all  reasonable  ex- 
ions  that  the  promise  may  ba  kspt,  and  if  generally  a  qnes- 
i  fact.     (pp.  668,  660.) 

BVIDENOE— AdmlsslblUtr  of  Expert  Testimony.-Wljencver 
ubject    of   inquiry  is   a   matter   wbicli    lita   ito   fur   outnide   tbe 

of  common  knowledge  and  ezpericni'c  tbnt  the  jury  are  pre- 
ily  Mnable  to  paw  npon  it  intelligently  without  the  aSHiatsnee 
•  opinion  of  persons  possessiag  peculiar  skill  and  knowledge 
)  premises,  expert  or  opinion  evideuco  is  admissible;  but  Buch 
Bce  is  not  admissible  where  the  fai'la  are  sui.'h  Ihat.  when. 
1  before  the  jury  and  explained  to  tbi  m,  t)icy  me  as  cuni[iateiit 
9  eiperta  to  form  an  opinion,     (p.  67'i.) 

BHFIXITBB'S  UABILITT.— Expert  Testimony  ia  admiaaibler 

action  by  an  employ6  for  personaf  injuries  sustnined  by  a  fait, 

whether  a  btoek  and  hook  aonstitnti>i>;  a  fjurt  of  nn  apparatus- 
apportiog  himself  while  painting  blj^b  structures  waa  rc^isou- 
"•fa.     <p.    671.) 

ABATEMENT  Of  Action  for  Personal  Inlnrlea  by  Death.— 
tee  declaring  that  actions  for  personal  iojuries  die  with  the 
n,  except  that,  when  death  is  caused  by  a  wrongful  act,  tbe 
nal  representative  may  maintain  an  n.'Uon  for  the  injury,  pro> 
I  that,  if  an  action  has  been  eommencr.d  by  auch  defeaspd  in  his. 
iM  for  sueh  injary,  it  may  be  continued  by  his  peraooul  repie- 
tive,   authorize    the    personal    repieseutntive    of    the    daceasedr 

the  facts  warrant,  to  be  substituted  as  plaintiff  in  the  oritjiiiat 
a  brought  by  the  deceased  and  convert  it  by  amendment  of  the 
ItHia  into  an  action  for  the  benefit  of  the  widow  and  next  of 
Ud  do  not  authorize  such  suttftitution  for  tho  purpose  of  prosc- 
'i  the  original  cause  of  action  which  HCMued  to  the  deceased 
U  lifetime,     (p.   673.) 

.  C.  Olmfltead  and  C.  H.  Taylor,  for  the  plaintiff. 

^pp  &  Macartne^r  and  Franklin  H.  Griggs,  lor  ilie  defend- 
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^  STABT,  C.  J.    John  Anderson,  the  original  plaintiff  in 
this  action,  hereinafter  referred  to  as  the  plaintiff,  was  a  sailar 
•of  some  fouru?en  years'  experience,  and  accustomed  to  painting 
masts,  yards,  smokestacks,  and  fighting  tope  on  war-ships-    He 
-came  to  the  city  of  St^aul  in  1902,  and  in  May  of  that  year 
-was  employed  by  the  defendants  in  painting  the  high  bridge  of 
the  city  across  the  Mississippi  river.     His  work  required  him 
to  be  suspended  one  hundred  and  sixty  feet  above  the  water, 
and  while  he  was  so  employed  he  fell,  and  sustained  sericniB 
personal  injuries.     He  brought  this  action  to  recover  damages 
for  such  injuries,  alleging  that  they  were  caused  by  the  negli- 
gence of  the  defendants  in  furnishing  unsafe  tools  and  appli- 
ances to  be  used  by  him  in  doing  the  work  assigned  to  Mm. 

The  specinc  charge  of  negligence  alleged  in  the  complaint 
.sind  relied  upon  as  the  basis  of  his  cause  of  action  was  that  the 
block  or  pulley  which  was  a  part  of  the  apparatus  with  whidi 
he  was  supported  while  at  work  was  so  constructed  as  to  be  sup- 
ported by  a  single  stationary  hook,  without  swivel  or  double  hook 
to  prevent  the  block  from  unhooking  and  falling  from  the  line 
over  which  it  was  intended  to  be  placed.  The  complaint  also 
alleged  that  the  plaintiff  objected  to  use  such  appliances,  snd 
so  informed  the  defendants*  foreman,  and  of  tiieir  unfitness 
and  insu^.oiency ;  that  thereupon  the  defendants*  superintend- 
ent promised  to  furnish  for  his  use  a  safe  tackle  and  block  with 
double  hooks,  as  he  had  suggested,  and  requested  and  directed 
him  to  use  in  the  meantime  the  block  with  the  single  stationary 
hook;  and,  further,  *•  that  the  plaintiff  relied  on  such  promise, 
and  prooeerled  to  use  with  due  care  the  block  and  hook  so  fu^ 
nisheil.  and  while  so  doing  the  block,  with  the  hook,  by  reason 
•of  its  defective  and  unfit  condition,  slipped  off  and  unhooked 
from  tiie  support  to  which  it  was  attached,  causing  him  to  fall 
to  the  water  below,  thereby  breaking  his  thigh,  both  of  his  legs 
above  the  knee  and  one  of  them  below  the  knee,  and  otherwise 
-seriously  and  permanently  injuring  him. 

The  answer  denied  the  alleged  negligence  and  promise,  and 
affirmatively  alleged  that  all  of  the  appliances  furnished  for 
the  use  of  the  plaintiff  were  safe  and  sufficient,  and  that  bifl 
injury  was  caused  by  his  own  negligence. 

A  trial  of  these  issues  resulted  in  a  verdict  in  favor  of  the 

laintiff  for  the  sum  of  four  thousand  dollars.     The  defend- 

%  upon  a  settled  case,  made  a  blended  motion  for  judgment 

vithstanding  the  verdict,  or  for  a  new  trial.    The  trial  eonii, 

pril  20,  1903,  made  its  order  denying  the  motion  for  judg* 


^ 
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,  bat  granted  the  motion  for  a  new  trial.  The  defend- 
appealed  from  the  whole  order  April  27,  1903.  The  plaio- 
ied  on  September  25,  1903,  and  the  administrator  of  bia 
!  waa  on  December  31,  1903,  substituted  as  plaintiff  in 
action,  and  appealed  from  the  order  on  January  14,  1904, 
en  notice  of  tjie  making  of  the  order  not  having  been  served 
e,p1aintiff.  The  defendants  urge  In  support  of  their  appeal 
the  trial  court  erred  in  denying  their  motion  for  judgment, 
Ihe  administrator  on  his  appeal  urges  that  the  court  erred 
■anting  a  new  trial. 

te  defendants'  appeal  will  be  first  considered.  It  does  not 
ve  the  question  whether  the  evidence  was  such  that  the 
court  ought.  In  the  exercise  of  a  fair  discretion,  to  have 
ted  a  new  trial.  The  question  is  whether  the  defendants 
entitled  to  judgment  as  a  matter  of  law.  Two  general- 
oeitions  are  urged  by  them  why  tJieir  request  for  a  directed 
ict  in  their  favor  should  have  been  given.  If  either  is 
^  then  the  defendants  ate  entitled  to  a  judgment  not- 
standing  the  verdict;  otherwise  not 

The  first  proposition  is  that  the  evidence  conclusively  shows 
the  defendants  exercised  ordinary  care  to  procure  and  fur- 
for  the  plaintiffs  use  a  block  and  hook  which  was  reason- 
safe  for  the  purposes  and  the  place  in  which  he  was  re- 
ed to  use  it.  The  measure  of  the  defendants'  duty  in  the 
nisea  was  ordinary  care;  that  is,  the  *"  care  ivhich  every 
ient  man  is  expected  to  and  would  employ  under  like  cir- 
istancea.  The  construction  of  the  hook  in  the  block  and  its 
ility  to  tinhook  constituted  the  defect  of  vrhich  the  plain- 
complained,  and  its  selection  and  use  hy  the  defendants 
ead  of  a  double  hook,  which  it  was  claimed  was  absolutely 
I,  constituted  the  defendants'  alleged  negligence.  There  was 
question  but  that  the  block  and  hook  furnished  was  in  good 
ur,  the  objection  being  to  its  kind  and  construction.  Such 
ig  the  claim  of  the  plaintiff,  the  defendants  gave  evidence 
'Ch  was  undisputed  showing  that  the  hook  in  question  was 
only  kind  used  for  the  same  purpose  t^e  plaintiff  was  using 
vhea  injured,  and  that  it  was  the  usual  and  customary  aae 
d  for  like  purposes, 

jvidence  of  common  and  general  use  of  a  particular  appli- 
le  is  competent  on  the  question  of  its  reasonable  safety,  and 
t>  on  the  question  whether  an  employer  selecting  and  fumish- 
l  it  to  his  employ4  exercised  ordinary  care.  Counsel  claimB 
rt  Buch  evidence,  if  uncontradicted,  is  conclusive  in  favor  o' 
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the  emplojer  oil  the  question  of  his  alleged  negligenoe.    If 

thk  be  ao,  then  it  follows  that  there  waa  no  negligence  on  the 

part  of  the  defaidants,  and  that  the  trial  court  erred  ia  deoj* 

ing  tiieir  motion  for  judgment.    The  ooni^ition  of  oounsel  haa 

the  support  of  manj  decisions  in  other  jurisdictions^  bat  it  is 

not  tl^  rule  adopted  bj  this  court.    Tbe  law  of  this  state  is 

that  a  negligent  act  will  not  be  excused  by  the  fact  that  it  ia 

eusiomarr.     Proof  of  custom,  howerer,  is  eTidenoey  but  not  con- 

clusiTe,  as  to  whether  the  act  is  n^ligent.    This  rule  applies^ 

to  the  act  of  selecting  and  furnishing  tools  and  appliance  f<^ 

the  use  of  employes:  Graver  t.  Christian,  36  Minn.  413,  1  Anu 

St.  Rep.  6T5,  31  X.  W.  «7;  O'Malley  y.  St  Paul  etc  Ry.  Co., 

43  Minn.  2S9,  45  N.  W.  440;  Flanders  t.  Chicago  etc  Bj.  Co.,, 

51  Mian.  193,  53  K.  W.  544;  Lawson  t.  Truesdale,  60  Minn. 

410,  62  X.  W.  546;  Hinton  t.  Eastern  Ey.  Co.,  72  Minn.  339r 

75  X.  W.  3:3;  Attix  t.  Minnesota  Sandstone  Co.,  85  Minn.  142, 

88  X.  W.  436. 

Ag^in,  it  is  claimed  that  it  conclusiTely  appears  from  all  the 
eridence^  including  the  plaintiffs  own  testimony,  that  his  tali 
was  not  caused  by  the  unhooking  of  the  appliance  in  question. 
The  block  and  hook  was  an  exhibit  on  the  trial,  and  used  ti> 
illustrate  tlie  tesiimouv  of  the  plaintiff  and  other  witnesses. 
It  was  also  so  used  on  the  argument  in  this  ^*  court ;  and  we 
are  of  the  opinion,  based  upon  an  examination  of  the  appliance 
and  tlie  whole  evidence  releTant  to  the  quGsti<m  of  the  cause 
of  the  plaintiffs  fall,  that  it  was  one  of  fact  for  the  jury.  We 
accordingly  hold  that  the  question  whether  the  def^idants  were 
guilty  of  negligence  in  failing  to  furnish  for  plain tifPa  use  tea* 
sonably  safe  appliances^  and  whether  such  failure  waa  the  cause 
of  his  injury,  was  not  a  question  of  law,  but  one  of  fact  for 
the  jury. 

2«  The  defendants'  sec<md  proposition  is  ie  the  effeci  that 
the  plaintiff  was  conclusiTely  guilty  of  contributoiy  n^ligenoe 
in  continuing  to  use  the  block  and  hook  lor  so  long  a  time  as 
he  did  after  he  knew,  as  he  claims,  that  it  was  defectiTe  in  con* 
atruction,  and  unsafe  to  use  in  the  woric  assigned  to  him,  and 
that  the  defendants  had  failed  to  remedy  it.  A  senrant  ia  sot 
diargeable  with  the  assumption  of  the  risk  or  with  contrihutoiy 
n^ligence  aa  a  matter  of  law  by  continuing  to  use  for  a  lea* 
aonable  time  a  machine  or  appliance  which  he  knowa  to  be  an* 
safe,  and  appreciates  the  risk  of  using  it.  where  he  has  com* 
plained  of  it,  and  the  master  has  promised  to  remedy  the  de-> 
tect^  unless  the  appreciated  danger  is  so  imminent  that  a  nan 
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trdizurf  prudence  would  refuse  to  longer  use  it  unless  it 

made  safe.  A  reasoDable  time,  within  the  meaning  of  this 
,  is  any  period  which  does  not  preclude  all  reasonable  ex- 
ationa  that  Uie  promise  may  be  kept:  Greene  t.  Mioneap* 
etc  By.  Co.,  31  Minn.  248,  47  Am.  Eep.  786,  17  N. 
378;  Lyberg  7.  Northern  Pac.  E.  Co.,  39  Minn.  15,  38  N.  W. 
;    Schlitz  V.  Pabst  Brewing  Co.,  67  Minn.  303,  59  N.  W. 

;  TBothenberger  t.  Northwestern  C.  M.  Co.,  67  Minn.  461, 
N.  W.  631;  Harris  v.  Hewitt,  64  Minn.  64,  65  N.  W.  1086; 
ft   T.  HouHtan,  81  Minn.  174,  83  N.  W.  633;  Gray  v.  Red 
ELe  Falls  L.  Co.,  86  Minn.  24,  88  X.  W.  24. 
.-a.  tliis  case  the  plaintiff  continued  to  use  the  block  and  hook 

some  two  weeks  after  the  first  promise  to  substitute  one  with 
Lonble  hook.  But  his  testimony  tends  to  show  that  the  de- 
idonts'  promise  was  repeated  seTeral  times,  and  that  on  the 
t  time  the  plaintiff  called  attention  to  the  delay  in  getting 
new  block  with  a  double  hook  be  was  assured  that  it  had 
an  ordered,  and  was  expected  "any  time  now."  This  was 
out  two  days  before  he  was  mjured.  We  are  of  the  opinion 
at  whether  the  plaintiff  continued  to  use  the  defective  block 
hd  hook  longer  than  a  reasonable  time,  and  whether  the  daii- 
X  of  using  it  was  so  imminent  that  no  man  of  ordinary  pni- 
nce  would  continue  ^  to  use  it  in  reliance  on  the  defenil- 
its*  promise  to  remedy  the  defect,  was,  upon  the  erideuco, 
it  s  question  of  law,  but  one  of  fact,  which  was  properly  suIk 
itted  to  the  jury.  We  therefore  hold  that  the  defendants' 
otion  for  judgm^t  notwithstanding  the  verdict  was  properly 
oiied. 

3.  This  brings  us  to  the  plaintiff's  appeal,  which  preeeota  tho 
leation  of  the  correctneeB  of  iba  order  of  the  court  granting 
new  trial  of  the  action.  If  prejudicial  errors  of  law  occurrtil 
1  the  trial,  the  order,  so  far  as  it  panted  a  new  trial,  w;is 
gfat.  The  plaintiff,  ever  tiie  objection  of  tiie  defendants,  wii-^ 
armittad  to  give  bis  •pinion  as  so  expert  that  the  block  and 
ook  in  controversy  was  n«t  •  reasonably  safe  appliance  for 
16  work  assigned  to  him,  but  that  a  block  with  a  double  ho<^k 
as.  The  defendants  celled  four  witnesses  shown  to  be  coni- 
etent  to  express  an  opinion  on  the  question,  and  severally  aekr<l 
i&a  whether,  in  their  opinion,  the  block  and  hook  in  ques- 
aa  was  a  reasonably  safe  appliance  with  which  to  do  the  work 
■ugned  to  the  pluntiff.  The  objection  of  the  plaintiff  to  tiic 
oestiona  being  answered  was  sustained.  The  court  also  ei- 
Inded  the  ieetimony  ot  a  competent  witness  called  by  the  d' 
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fendAnts  to  the  effect  that  the  double  hook  was 
unhook  than  the  gingle  hook  in  controverey.  Ki 
the  lesmed  trial  judge,  "There  cannot  Be  two  ml 
plaintiff  and  one  for  the  defendants,  but  one  rul< 
It  ifi  thus  clear  that  there  was  prejudicial  error 
of  the  court,  and  that,  in  any  erent^  a  new  tria 
granted. 

With  «  view  to  such  trial,  it  is  secessar;  to  detc 
the  &3urt  erred  in  receiving  the  plaintiff's  expe 
in  excluding  that  of  the  defendants.  Whenever 
a  cause  the  subject  of  inquiry  is  a  matter  which  ' 
eide  the  range  of  conunon  knowledge  and  eipei 
jury  are  presumably  unable  to  pass  upon  it  ialt 
out  the  assistance  of  the  opinion  of  persons  poas 
ski'.l  and  knowledge  in  the  premises,  expert  or  o| 
is  admissible.  But  such  evidence  is  not  admisa 
facts  are  such  that,  when  placed  before  the  jury 
to  them,  they  are  as  competent  as  the  experts  to  fo 

There  is  no  controvei^  as  to  this  rule,  but  th' 
in  its  application,  which  is  illustrated  by  the  fc 
In  Krippner  T.  Biebl,  23  Minn.  139,  9  N.  W 
evidence  was  held  to  be  **  admissible  to  ahow  he 
jump  a  fire  break.  In  Davidson  t.  St  Paol  et 
Uinn.  51,  24  X.  W.  32i,  expert  evidence  was  ] 
show  how  long  sparks  from  a  locomotive  will  1 
communicate  firt  Whether  the  arrangement  of 
coupling  near  each  other  was  dangerona  was  h 
a  question  for  experts  in  the  case  of  Freeberg  t. 
Works,  48  Minn.  99.  50  y.  W.  1026.  The  prop* 
of  ice  tongs  was  held  not  to  be  a  matter  of  such  o 
edge  as  to  preclude  expert  testimonv  as  to  the  &a 
T.  Xonhem  Pacific  Ry.  Co.,  60  Minn,  130,  6: 
Again,  in  Ohufcbeid  t.  Ifelson-Tenney  Lnmber 
61.  CS  S.  W.  605,  it  was  held  that  expert  testin 
petent  on  the  question  of  the  safety  of  a  belting 
without  a  carriage  attachment.  Such  evidence  i 
on  the  question  whether  it  was  practicable  to  put  a 
a  machine :  Peterson  v.  John  son- Wentworth  Co., 
*'  X.  TV.  510.  -nn--^^-.--  --  .  -r-.t'.,-,,!  a.lopte-d  "t. 
ucking  enow"  u-^s  proper  was  held  in  Si 
in  Ry.  Co.,  :6  Minn.  269,  79  X.  W.  95,  to 
■ich  C^inion  evidence  was  admissible,     Th 

fhjdranlic  pressure  lift  or  eie 
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required  to  operate  it,  are  questiona  as  to  which  expert 
ice  is  competent:  Niitzmajin  t.  Qermania  Life  Ins.  Co., 
inn.  604,  81  N,  W,  618.  In  the  case  of  Thiel  y.  Kennedy, 
inn.  142,  84  N.  W.  657,  it  was  held  that  the  proper  con- 
don  of  a  belt  shifter  was  a  matter  as  to  which  opinion  evi- 

was  proper. 

w,  the  block  and  hook  here  in  question  is,  taken  by  itself, 
ap]e  in  its  constrnction  aa  a  pair  of  ice  tongs,  and,  if  th& 
ion  was  merely  whether  it  could  be  unhooked,  expert  evi- 
'  would  be  inadmiBsible,  for  anybody  would  see  at  a  glance 
it  conld  be.  But  the  question  for  the  jury  was  whether 
B  a  reasonably  safe  appliance  for  the  doing  of  the  particn- 
'Oik  assigned  to  tbe  plaintiff,  and  whether  the  single  hook 
tnal  nse  was  as  safe  as  tiie  double  hook.  Whether  or  not 
angle  hook  in  such  actual  use  was  likely  to  unhook,  the 
t  upon  it  of  the  weight  of  the  operator,  or  of  his  swinging 
lelf  around  so  as  to  paint  all  parts  of  the  bridge  within  his 
1,  at  ihe  same  time  supporting  himself  wholly  or  in  part 
ia  le^  and  hand,  were  not  matters  of  sudi  common  knowl- 
'  and  experience  as  to  exclude  opinion  evilcncc.  They  were 
«a  questions  of  special  experience  ■**  anJ  kaowleilge  tlian 
s  those  in  the  cases  we  have  cited.  We  hold  that  it  was 
c  for  the  trial  court  to  exclude  the  opinici)  evidence  oITered 
he  defendants,  and  that  the  order  granting  a  new  trial  was 
ect 

'  One  other  matter  remains  to  be  consideroil.  A  motion  on 
^f  of  the  administrator  of  the  estate  of  pkiotiff  was  made 
nibetitute  him  in  place  of  the  deceased  phiiutitf.  This  wna 
osed  by  the  defendants,  but  the  motion  waa  pro  forma 
uted,  with  -leave  to  the  defendants  to  argue  the  motion  on 

merits  on  the  hearing  of  the  appeaL  Tlioir  propoaition  is 
^y  stated,  that  tJie  administrator  based  his  rigiit  to  be  sub- 
uted  upon  the  claim  that  the  cause  of  action  set  forth  in 
'  complaint  herein  by  yirtne  of  Laws  of  ISl'?.  page  487,  cbap- 

261,  survived  to  the  personal  representative  of  the  plain- 
,  and  that  this  contention  cannot  be  sustaineil,  because  the 
■BO  of  action  died  with  the  plaintiff;  hence  tiie  action  abutoJ. 
rhe  administrator  was  properly  substitute'!  for  two  reason& : 
was  the  defendants'  duty,  as  appellants,  o^  a  condition  pre- 
Irait  to  the  hearing  of  their  appeal,  to  have  tlie  ailministratur 
Matnted  as  respondent:  Gen.  Stats.  1894,  -^vc.  0153.  Again, 
K administrator  had  the  right  to  be  subatituK'i  bo  as  to  proee- 
te  tliia  appeal  to  set  aside  the  order  granting  a  new  trial  aud 
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■*!  T^w^*  i<  wrfi'.'t  to  fiTor  of  the  plaintiff,  f 
TT*  TTT'ii.T  v\t'zli  be  an  teset  of  the  estate:  Cooj 
<:t7  St.  Cc^  55  Miaa.  134,  «  X.  W.  538. 

Fri.  LiT-.^  re*i-fd  tbe  concIofioD  that  the  i 
f-ra  ETst  be  a:lr~:eii  «b  both  appeals  the  case 
F.I--"."-  to  :;-^  iLiCT-ict  cpurt.  Eiand  jnst  as  it  tb 
<•■{=— -Hxwi  'Jx  •izr.on.  asd  died  before  trial,  for  i 
be«i  «i  tK-if,  a  new  trial  granted,  and  the  ca 
je  -J  viise  itl  !w»^  "c'^n  any  trial:  St.  Anthony 
*jn::4=.  «:  Mi=a.  3lS,  520," 69  X.  W.  1077.  S 
nina  cf  t^  rtse,  ii«s  the  action  abate?  The 
c~'*rz:n  i^v.-'Ivas  «  «>a;trth:t!oii  of  Laws  of  IS 
<hjrr:T  S^*I-  Secdcn  5?!?  declares  that  eTCtj  t 
^•.'L^z  C'-s  ef  aa  i^j-ry  to  the  person  dies  wi 
ei.-^ri  «  rT\'»-;ieJ  in  the  next  section  (o913). 
rT'."^:  ;•?¥  i-±i,  »>;ea  <Jeatli  ie  caused  by  the  wrongf 
« re  of  *  t«r:y.  tie  personal  represoitatiTes  of  thi 
^iL-:*:-  la  »>din  for  the  injury,  if  he  could 
if  he  Li!  !:T=.i,  mai  if  the  action  be  cominenc 
*"  j-iir;  if^r  5::oh  ai:t  or  omisdon.  The  dam 
ci=j:.c  e^^wi  Cte  thousand  doIlaiB,  and  moat  be 
Kfe  ivr^j-;  e?  the  »ido»  and  the  next  of  kin,  e 
ci-rr.i-;  fi-  ihe  support  of  the  deceased  and  fn 
<i=-y  a!" -wed  by  the  prec«te  eonrt  ritall  be  firet 
p-i;;:  ~IV?Ti.-ed,  thit  if  an  acMn  had  been  < 
suA  iieiva*ed  person  dorins  hie  lifetime  for  bocI 
fcad  cot  even  EEil'.y  determined,  curb  action  doe 
tre  dt>a:h  cf  the  piiintiff,  but  may  be  eontinned  1 
Ter>r?st'T>:a:-:vw  of  the  deceased,  for  the  benefit  of 
«»^ns  iEii  l.Ti'.ittxl  to  the  same  nnoant  •?  lecoTery 
Tidfd,  and  the  cvurt  on  motion  may  «llow  the  ael 
tinutxi  t.T  e,Kh  personal  lepreeentatiTes  and  oide 
te  E.oil  and  iss-.ifs  ma.ie  conformably  to  the  pn 
the  nniTisionn  nf  t>>iB  chapteT." 

:    !,  pa^e  4S7  o( 

'''-'.  :'or  the  administ 

"Mt  t'o  :- rtonal  represeniarires  «f  the  de 

W  in  the  action  commenced  by  bis  intesti 

^^gpf  acti<Hi  for  damages  for  the  benefi 

BMlMfl||di  n-c>uid  otherwise  die  with 

■^^^H|M1^  section   S913.   prov 

^^^^^^*injury  to  the  person  dies 

^^^^         Veeased  «<:kmn)enoed  the  « 


hroHirtit  um^ 
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fled  lor  the  snryiyal  of  two  actionfi  for  the  same  injury  re- 
ItiBg  in  death.    It  is  improbable  that  the  l^slature  intended 
ij  such  result  by  the  proviso.    Nor  is  a  construction  which 
ould  authorize  the  substituticni  of  the  personal  representative 
i>  prosecute  the  actions  accruing  to  the  deceased  by  reason  of 
is  injury  consistent  with  either  the  language  or  obvious  pur- 
xe  of  the  proviso.    Why  amend  the  pleadings  if  the  personal 
spreeentatiYe  succeeds  to  the  cause  of  action  of  the  deceased 
Ueged  in  his  complaint?    Or  why,  if  such  be  the  case,  limit  the 
mount  of  the  recovery  to  five  thousand  dollars?    The  cause  of 
ction  accruing  to  the  deceased  in  his  lifetime  was  not  so  limited. 
Hie  cause  of  action  given  by  section  5913  is  an  original  stat- 
itory  action  for  the  benefit  of  the  widow  and  next  of  kin  of 
lie  deceased  to  recover  their  pecimiary  loss  on  account  of  his 
iea&:  Schwar»  v.  Jndd,  28  Minn.  871, 10  N,  W.  208.    "  Now, 
if  the  acticMi  which  the  personal  representative  is  authorized  by 
Qie  proviso  to  prosecute  is  the  common-law  action  which  the  de- 
ceased had  a  right  to  maintain,  and  which  would  die  with  him 
except  for  the  proviso,  why  was  not  the  proviso  added  to  sec- 
tion 5912  providing  that  a  cause  of  action  arising  out  of  an 
injury  to  a  person  dies  with  him?    Again,  in  cases  where  the 
deceased  commences  an  action  for  recovery  of  damages  sustained 
by  him,  and  he  dies  two  or  more  years  after  his  injury  resulting 
in  his  death,  but  before  the  final  determination  of  the  action, 
the  cause  of  action  by  the  personal  representatives  for  the  bene- 
fit of  the  widow  and  next  of  kin  would  be  barred  except  for 
this  proTiso,  which  was  intended  to  afford  a  remedy  in  such 
•cases,  and  also  to  avoid  the  delay  and  expense  of  commencing 
another  action. 

We  accordingly  hold  tiiat  the  only  permissible  construction 
of  the  proviso  is  that  it  authorizes  the  personal  representative 
of  the  deceased,  when  the  facts  warrant  it,  to  be  substituted  as 
plaintifE  in  the  original  action  brought  by  the  deceased,  and 
<xmvert  it  by  an  amendment  of  the  pleadings  into  an  action 
imder  section  5913,  as  it  stood  before  the  proviso  was  added, 
for  the  benefit  of  the  widow  and  next  of  kin.  It  does  not  au- 
thorize such  substitution  for  the  purpose  of  prosecuting  the  orig- 
inal cause  of  action  which  accrued  to  the  deceased  in  his  life- 
time: See  Webber  v.  St  Paul  City  By.  Co.,  97  Fed.  140,  38 
C  C.  A.  79.  Whether  the  facts  in  this  case  warrant  such  action 
by  the  administrator  we  cannot  determine  on  this  appeal,  for 
"we  cannot  presume  that  the  plaintiff's  death  was  not  caused 
by  the  act  or  omission  of  the  defendants,  or  that  he  left  no 
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*■--■*  ^  Si^K  cf  iia.  These  »re  qaeetioiu  to 
ij  -Lue  ttX  (c-^n  i;  iz.e  »i:riiii5trator  be  penni 
ijf  «■-"=; "j-^4  as  WK  have  fc^^gestei 

::  »  ::ic-r5:::T  c.-^c.-^  ihii  the  order  of  the 
»f.^!r>^i  re  Vu.  »rr*»l=,  md  the  case  remanded 
c:cr:  f:r  fzr^-a  jracE^im^s  in  accordance  witl 

-"  ^W  I«ii>'r»  «!•  £«:.'  yrr^  gvaenllr  to  tbeii 
lam  auii.:itn--'"-<t  »:■«  t*  K'-^-.s  «t.  By.   Co.  t,  I> 

St  ifo.  i**-*X;  «s  ii«r  :^iL;v»  for  injnriea  resi 
S^.'^i-l  B-fc:'  *gT  Hi  »rTl;laM«,  »ee  tie  Dmnographi 

^  rf  EI  wtt't-i-w  i>  f-Tiir  defective  maehinpry, 
f~t^j.\!  XM.*  w  0:^  «s,  Et,  Cc  »,  Brrntford,  23  Ai 
A-?L  *  IT  rwvn  »i-:a.-mie»  am  tke  «S*<t  «f  a  prom: 
y*i--t-r-^^  la  f^T-:-*  frca  ;:«  t-^^gt  of  eootributor 
■»ii3:;^-:«  rf  !.i*  rrai,  9r«  Gilf  «e.  By.  Co.  t.  Gam 
»'  An.  sc  *«,.  iCi;  E;t»  T.  Esrvka  P>p«r  Co,  17( 
ajB.   ^   I^ra.    iosJ     TerCM  t.  !(atta«rK  Fa&.  Br.  Co. 


SIGAT~-i713  ».  CHEAT  XOSTHEEN  E^ 
IK  SCia.  154.  99  S.  W.  620.1 
X^JCTTATTOX  or  ACnoSS— OoaUet  mt   I^^ 

lorrr*.  a  rj-lS  li  ■*-;;.-■  is  fttb  wiirk  did  "Ot  exiat 
h'*  vfi  ■!*  fci7T:#  f-T^^S  ts*  iTjii  also  fiiM  the  tin: 
KM  ~.irTi  mA*  W  «<L:jr:«vi.  ti«  tisi*  ■•  Cxed  becom 
«r  tita-  ~'''a  ltvb  ^i#  r-.^^  axi  vui  coauvl,  ao  aiatua 

Xtt  a,-u'B  ■  ii-nt^t.      J.  STi.) 

liJCTAXSQM  or  Acmun— ooBftict  «f  £■« 

^  TT-io^^^  ».-«  ar  B^^^Kt  •««■!»  ia  Hoataaa,  aa  i 
K^T  i*  w.fc^rt-w»£  ia  Hiaa«*eta  at  aaj  ti^a  witkj 
vM  i>T-jAi  «d  irTi-T^T^-n  af  iKck  actwaa  bclaf  tkn 
u#  TCIT77M  i«  Mrvaaa.  Wt  tmlj  t«*  jaaia  aader  t 
^  iiiir-"-       .T?-  f~a.  Cri.) 

r<.-!:v-^w  A  Ssf^^MW  ud  C«C!Osa  A  Bennett  : 

*— *■  9'  ''-     ^^^  w  "1  arwal  ty  the 

■  (te  ■i*ir>,-s  «yan  of  the  eoontr  of  St 

-*  <*JaKm»  to  ihe  complaint     '« 

«  «f  t£w  Bomplaint  are  lo  ibe  « 

^.  Jowph  Xeg^obaoer.  th<'  min. 

•*»»  »»  tbe  «nploT  of  the  defecLu 
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.tana,  killed  by  the  negligence  of  the  defendant;  that 
s  of  the  state  of  Montana  (Code  Civ.  Proc.  1895,  sees. 
4,  578,  579)  in  force  &t  the  time  of  the  death  of  the 
Ps  son  provide  that  an  action  to  recover  damages  for 
ith  of  one  caused  by  the  wrongfnl  act  or  neglect  of 
■  must  be  comniciiccd  within  three  years;  that  a  father 
aintain  an  action  Tor  the  death  of  a  minor  child,  when 
«th  is  caused  by  the  wrongful  act  or  neglect  of  another, 
Ji  damages  may  be  given  as,  under  all  the  circumstances, 
!  just.  It  appears  from  the  return  herein  that  this  ac- 
aa  commenced  more  than  two  and  less  than  three  years 
tie  dcatli  of  the  minor.  The  question  then  to  be  decided 
ther  the  Jfontana  limitation  of  three  years,  or  the  Min- 

linnitation  of  two  years,  as  provided  by  Bection  5913 
General  Statutes  oF  1894,  applies  to  this  action. 

cause  of  action  alleged  in  the  complaint  did  not  exist 
imon  law,  which  giive  no  right  of  action  for  the  death 
■erson  caused  by  thi'  wrongful  act  or  n^lect  of  another: 
er  V.  Minneapolis  iie.  Hy.  Co.,  32  Minn.  125,  19  N.  W. 
If,  then,  the  plaiiitilf  has  or  ever  had  a  cause  of  action 
e  death  of  his  child  by  the  alleged  wrongfnl  act  or  neg- 
f  the  defeodaLt,  it  is  solely  by  virtue  of  the  statute  of 
ma,  which  requires  the  action  to  be  brought  within  three 
Now,  it  is  well  settled  that  where  by  statute  a  right  of 

ifl  given  which  did  noteiist  at  common  law,  and  the  stat- 
ving  the  right  also  tises  the  time  within  which  the  right 
ie  enforced,  the  time  so  fixed  becomes  a  -limitation  or  con- 
.  upon  the  right,  and  will  control,  no  matter  in  what  forum 
ition  is  brought:  8  Am.  St  Eng.  Ency.  of  Law,  2d  ed.,  875; 

on  Limitation  of  Actions,  sees.  9,  194;  The  Harrisburg, 
I.  S.  199,  7  Sup.  Ct.  Eep.  140,  30  L.  ed.  358;  Theroux  t. 
lem  Pac.  R.  Co.,  G 1  Fed.  84,  12  C.  C.  A.  52 ;  Rodman  T. 
ran  etc.  Ey.  Co.,  Go  Kan.  645,  70  Pac.  642,  69  L.  E.  A.  704. 
unsel  for  the  defendant  concede  the  correctness  of  the  rule 
I,  but  urge  that  the  statute  of  Montana  giving  a  father  a 

of  action  for  the  death  of  his  minor  child  does  not  itself 
le  time  within  which  the  action  must  be  brought;  hence 
ule  does  not  apply  to  this  case.  It  is  true  that  the  limita- 
upon  the  right  of  action  is  not  embraced  in  *^  the  same 
m  that  gives  the  right,  but  the  section  giving  the  right 
rtion  and  the  Eection  imposing  the  limitation  are  a  part  of 
lame  statute,  which  is  entitled  "An  act  to  establish  a  Code 
"iril   Procedure,"   approved   February  14,   1895 ;   Sanders' 
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Montana  Codes  and  Statutes  of  1895,  Eccs.  510, 
The  provision  giving  the  right  of  action  and  lie  i 
lieing  parts  of  the  same  act,  are  to  be  construed 
ciwly  as  if  they  had  been  placed  in  the  same  t 
riglit  is  created  and  the  limitation  imposed  at 
In  principle,  it  can  make  no  difference  whether 
is  in  the  form  of  a  proviso  to  the  eection  givii 
action,  as  was  the  statute  of  Montana  when  the  c 
T.  Northern  Pac.  R.  Co.,  64  Fed.  84,  12  C.  C. 
•ctdcd,  or  in  a  separate  section  of  the  same  statu 

Again,  the  provision  of  section  5913  of  the  G 
•of  1894,  limiting  the  time  for  bringing  tie  act 
to  two  years,  can  have  no  application,  in  any  eve: 
■of  action  alleged  in  the  complaint,  which  origini 
state.  Or,  in  other  words,  secUon  6913  applies 
of  action  originating  in  this  state.  We  hold,  the 
itation  fixed  by  the  statute  of  Montana  applies 
action  alleged  in  tie  complaint. 

The  defendant,  however,  further  urges  that  th' 
fltate  will  not,  as  a  matter  of  comity,  enforce  a 
given  by  the  statutes  of  another  state,  unless 
this  stfitc  give  a  similar  right  of  action;  that  the 
state  limits  the  right  of  action  for  the  death  > 
the  wrongful  act  or  neglect  of  another  to  two  y 
is  the  public  policy  of  this  state;  and  that  its  c 
force  this  policy  against  parties  claiming  a  right  ■ 
the  statute  of  a  eister  state.  The  statutes  of  th( 
not  so  diiisimilar  as  to  justify  the  courts  of  this  si 
to  permit  the  action  on  the  Montana  statute  to 
in  this  state  if  brought  at  any  time  within  the  t 
itation:  Herriek  v.  Minneapolis  etc.  Hy,  Co.,  3] 
Am.  liep.  771,  16  N.  W.  413;  Nicholas  t.  Burl 
Co.,  78  Minn.  43,  80  N.  W.  776. 

It  follows  that  this  action  is  not  barred  hy  any 
itations,  that  the  complaint  states  a  cause  of  a' 
ihe  order  sustaining  the  demurrer  thereto  must 

If  tfit  Fhjtute  nl  Limlliim«i  is  reenr.le.1  B«t  Rninf 
■rely,  wilL'iut  affecting  the  right,  then  the  »tntu! 
rt  ordinarily  govorn.  Ilorfe  an  nelion,  though  n 
rose,  may  be  barred  by  tliB  law  wbero  it  is  b 
!<i;  and,  on  the  other  hand,  though  barred  hy 
■  where  it  arose,  may  not  be  barred  by  the  lai 
;he  mnni'tcrftphic  notes  to  McGBel  v.  HintoQ,  i 
Wit  Eingartner  v.  IJlioois  Steel  Co.,  G9  Am.  St. 
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L.  REALTY  COMPANY  t.  JOHNSON. 
[92  Minn.  363,  100  N.  W.  94.J 
OIOS'WATS,— An  BttMOunt  In  a  FibUe  street  or  highwsj  i» 
ili«   and  common  ri^ht  to  use  the  same  for  the  puwage  of  pai- 
id    properly,  un'J   [ijrposeB  incidental  thereto,     (p.  678.) 
ffXLD  QAUB— L^ud  Owner's' Sights  Bespectmg.— The  owner 
I    has    tlip  pxchiHivf  privilege  ol  hanting,   and  the  nnqaalifled 
£  contrulling  aud  protecting  the  wild  gamo  thereoD.     (p.  678.) 
BiaBWATS— BlglitB    BeipacUsg    Wild    Oame    Thneln.— In 
ig   an  oasftiioDt  across  hie  land  for  a  bighwajr,  the  owner  doea 
rrender   bis   ri^bt    to  foeter   and   protect  wild   game   thereon, 
e    public  acquires  no  right  to  kill  or  molest  meh  game  while 
emporarily  pasaicg  to  and  fro  aeiOH  tlia  highway,     (pp.  678,, 

auel  VThaley,  for  the  appellKnt. 

i  Xi.  Lamprey,  for  the  leepoadeat 

'  TjEWIS,  J.  This  action  was  bronght  to  enjoin  appet 
trom  shooting  wild  fowl  in  their  passage  over  and  across 
hway  on  rt-eponJtTit's  premises,  and  the  sufBciency  of  the 
laiiit  is  called  info  qnestion  hy  demnrrer. 
the  case  of  Lamprey  T.  Danz,  86  Minn.  317,  90  N.  W. 
the  then  owner  of  the  premises  now  under  eonsideratioQ 
ned  the  kitliiip  on^l  pnrsuit  of  birds  npon  the  waters  and.' 
ontaide  of  the  higiiway,  and  a  fnll  description  of  the  prem- 
improvcmentE,  character  of  the  waters  and  duck  passes, 
be  found  in  that  decision.  It  was  there  held  that  none 
18  lakes  or  waters  had  ever  been  meandered  or  snrreyed, 
all  constituted  striftly  priTate  property.  In  the  ease  now 
T  consideration  it  appears  from  the  complaint  that  the  wild 
s  passed  from  one  body  of  wat«r  to  another  upon  the  prem- 
and  quail  ^**  frequently  went  over  the  highway,  where- 
is  the  custom  of  appellant  to  go  and  shoot  at  and  kill  such 
}  while  in  their  course  of  transit.  The  demurrer  admits 
the  adjoining  premises  are  private,  belonging  to  respond- 
and  that  the  fowl  in  qnestion  had  their  natural  home 
jon  daring  the  season.  The  only  inquiry  is,  In  what  re- 
t  is  the  right  of  posseSBion  and  control  by  respondent  over 
game  on  its  premises  changed  by  the  fact  that  the  public 
acquired  a  right  of  passage  across  itfl  land?  Did  respond- 
in  granting  the  rii^ement  to  the  pnWic,  part  with  any 
ts  and  privileges  concerning  the  game  in  question,  belong- 
to  it  aa  the  owner?    Upon  the  other  hand,  did  the  publio 
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acquire  any  rights  by  virtue  of  the  easement,  except  those 
rally  connected  with,  and  incidental  to,  the  right  of  passage? 

The  law  is  well  settled  in  this  state  that  an  easement  in 
public  street  or  highway  is  the  public  and  common  right  to 
the  same  for  the  passage  of  persons  and  property,  and  pur- 
poses incidental  thereto:  Newell  v.  Minneapolis  etc.  By.  Co., 
35  Minn.  112,  59  Am.  Bep.  303,  27  K  W.  839;  and  Ellsworth 
V.  Lord,  40  Minn.  337,  42  N".  W.  389,  in  which  it  was  said  that 
the  dedication  of  a  highway  by  the  land  owner  confers  a  mere 
easement  for  public  use  as  a  highway,  and  the  owner  retains 
the  right  to  use  the  land  for  any  lawful  purpose  compatible 
with  the  full  enjoyment  of  the  public  easement,  and  that  the 
public  use  and  private  right  must  stand  together.  The  latter 
cannot  be  disregarded  by  the  public  authorities,  but  must  be 
respected  in  so  far  as  may  be  compatible  with  the  public  right 
to  have  a  safe,  unobstructed  and  convenient  right  of  way,  and 
regard  must  be  had  to  the  nature  and  situation  of  the  prop- 
erty and  the  circumstances  of  the  case.  In  Cater  v.  Northwest- 
ern Tel.  Exch.  Co.,  60  Minn.  539,  51  Am.  St.  Bep.  543,  63 
N.  W.  Ill,  28  L.  B.  A.  310,  the  court  traces  the  history  and 
devolopnient  of  highways  for  public  uses,  and,  in  holding  that 
the  placing  of  telephone  poles  along  the  highway  did  not  im- 
pose an  additional  servitude,  based  its  decision  upon  the  prin- 
ciple that  such  use  of  the  telephone  was  for  the  benefit  of  the 
public,  providing  a  new  way  of  communication,  and  that  the 
land  owner  must  anticipate  the  natural  development  and  re- 
quirements of  the  public  in  that  respect. 

But  we  may  safely  assume  that  the  killing  of  game  belong- 
ing to  the  adjacent  premises,  and  found  temporarily  in  the  high- 
way, is  in  no  manner  connected  witii  or  incidental  to  the  public? 
right  of  passage  and  transportation.  While  true  that  the  title 
to  all  wild  game  is  in  *•*  the  state,  and  the  owner  of  prem- 
ises whereon  it  is  located  has  only  a  qualified  property  inter- 
est therein,  yet  he  has  the  right  to  exercise  exclusive  and  abso- 
lute dominion  over  his  property,  and  incidentally  the  unquali- 
fied right  to  control  and  protect  the  wild  game  thereon.  I^ 
Lamprey  v.  Danz,  86  Minn.  317,  90  N".  W.  578,  the  elementary 
rule  on  this  subject  was  stated  as  follows :  *'Every  person  b«5 
xclusive  dominion  over  the  soil  which  he  absolutely  owns ;  hence 

ch  an  owner  of  land  has  the  exclusive  right  of  hunting  and 
Vihing  on  his  land,  and  the  waters  covering  if 

yt  necessarily  follows  that,  in  dedicating  the  highway  in  que»- 
to  the  public,  respondent  reserved  to  itself  all  of  the  other 
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privileges  and  rights  pertaining  to  the  premises^  which  included 
:he  right  to  foster  and  protect,  for  its  own  xiae,  the  wild  game 
diereon,  and  that  gnch  right  and  privilege  were  in  no  manner 
surrendered  to  the  public  in  granting  the  easement.  It  also  fol- 
lows that  the  public,  including  appellant,  in  accepting  the  ease* 
ment  tliiis  granted,  acquired  no  right  to  kill  or  molest  the  game 
inhabiting  the  properly  while  it  was  passing  to  and  fro  across 
the  highway. 
Order  affirmed* 


"IFfcm  a  Riffhtoay  is  laid  out  over  private  property,  the  public  or- 
dinarily acquires  only  an  easement  of  passage,  with  the  rights  in- 
cident thereto,  while  the  owner  of  the  land  retains  the  fee  to  the 
son  for  all  purposes  not  incompatible  with  the  enjoyment  of  the 
easement  secured  by  the  public:  See  the  monographic  note  to  Wright 
V*  Aoatin,  101  Am.  St.  Rep.  102-118. 

The  Oumer  of  Land  has  the  EwcHuHve  Right  of  Huntinff  thereon: 
Sterling  v.  Jackson,  69  Mich.  488,  13  Am.  St.  Bep.  405.  And  this 
tight  may  be  protected,  in  a  proper  case,  by  injunction:  See  the 
monographic  note  to  Moore  v.  Halliday,  99  Am.  St.  Bep.  751,  on  in- 
junctioas  against  trespass  on  real  property. 


KEITH  v.  MBLLENTHIN. 

[92  Minn.  527,  100  N.  W.  866.] 

DOWEE  After  IMvorce— Partition  by  Wif«— Hoiband's  Oredl- 
^Ms.-'-'Where  a  man  conveys  land  by  a  deed  in  which  his  wife  does 
not  join,  and  thereafter  a  judgment  exceeding  in  amount  the  one- 
third  value  of  the  land  is  recovered  against  him,  she  becomes,  upon 
a  <ubsequent  divorce  for  his  adultery,  the  owner  in  fee  and  entitled 
to  the  possession  of  an  undivided  one-third  of  the  land,  under  the 
statutes  of  Minnesota,  subject  in  its  just  proportion  with  other  real 
estate  to  the  payment  of  such  debts  as  cannot  be  paid  from  his 
Personal  estate,  and  entitled  to  partition;  and  in  her  action  for 
{partition,  his  creditors  cannot  enforce  their  ri^ht  to  subject  her  in- 
terest to  its  proportion  of  their  claims,     (pp.  680,  681.) 

V.  B.  Seward  and  Somerville  &  Olsen,  for  the  appellants. 

H,  E.  Mathews  and  A.  B.  Pfau,  for  the  respondent. 

*•*  STABT,  0.  J.  Actions  for  partition  of  real  estate  in 
file  county  of  Lyon,  this  state.  They  were  heard  as  one  case, 
^i  the  facts  in  each,  as  fonnd  hy  the  trial  conrt,  are  snbstan- 
^ally  the  following:  On  Jnne  11,  1891,  Wesley  Keith  was  the 
o^er  of  the  lands  involved  herein.    He  was  then  a  married 
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man,  and  the  plaintiff  was  his  wife.    On  that  day  he  purported 
to  convey  the  lands  by  warranty  deed  to  Lewis  KeiUi  and  Luther 
Keith ;  but  the  plaintiff  did  not  join  in  such  deed  or  con«iit 
thereto.     On  July  12, 1892,  Lewis  Keith  recovered  and  docketd 
a  judgment  for  the  sum  of  nine  thousand  seven  hundred  and 
forty-five  dollars  and  eighty-two  cents  in  the  district  court  of 
the  county  of  Lyon  against  Wesley  Keith,  which  has  never  been 
satisfied    Thereafter,  and  on  January  31,  1893,  the  plaintiff  by 
the  same  court  was  duly  granted  a  decree  of  divorce  from  her 
husband  on  the  ground  of  his  adultery.    At  this  time  he  had 
no  real  or  personal  properly,  but  he  was  then  indebted  to  I«iwi5 
Keith  on  his  judgment  to  the  full  amount  thereof.    Thereafter 
Lewis  and  Luther  Keith  conveyed  the  lands  in  separate  tracts 
to  the  defendants,  respectively,  by  warranty  deeds.    The  value 
of  the  lands  at  the  time  of  the  divorce  was  seven  thousand  sevea 
hundred  and  twenty  dollars,  and  twenty-one  thousand  six  hnn- 
dred  dollars  at  the  commencement  of  these  actions.    Neither 
the  husband  nor  the  judgment  creditcH*,  Lewis  Keith,  is  a  party 
to  the  actions.    The  trial  court  found  as  a  conclusion  of  law 
that  the  plaintiff  was  the  owner  in  fee  of  an  undivided  one-third 
of  the  lands,  that  the  defendants  were  the  owners  in  f ee  of  tte 
other  undivided  two-thirds  thereof,  and  that  judgment  for  act- 
ual partition  be  entered.    The  defendants  severally  appealed 
from  the  judgments. 

*^*®  There  is  no  controversy  as  to  the  effect  of  the  divorce  (© 
the  contingent  interest  of  the  wife  in  tiie  lands  conveyed  by 
the  sole  deed  of  her  husband.  Section  4808  of  the  General  Stat- 
utes of  1894  provides  that,  ''When  a  divorce  is  ordered  for  <te 
cause  of  adultery  committed  by  the  husband,  the  wife  shall 
be  entitled  to  her  dower  in  his  lands,  in  the  same  manner  u 
if  he  was  dead.*' 

If  the  husband  in  this  case  had  died,  instead  of  committing 
adultery,  the  plaintiff,  by  virtue  of  section  4471  of  the  Qenenl 
th^^A^^  ^^  ^^^^'  ^^^^^  ^^^^  *^^  entitled  to  an  undivided  one- 
voU  ^  ^^  ^^  *^®  ^^"^  ^  question,  "subject  in  its  just  pro- 
of  ^th^^d^^*^  ^^  ^^^^  ^*^  ®^^^'  ^  **^®  payment  of  such  debts 

Ther  f  ^^^^  as  are  not  paid  from  the  personal  estate.*' 

'>f  her^^!!^  u '  H^^^  ^^  divorce  was  granted  for  the  adulterr 

^<^e  Vested  '  *i^  plaintiff^s  contingent  interest  in  tiie  lan<b 

'^^^  the  Q^  '^^^  **  ^^^^'  without  any  other  proceedings 

'ivided  oni^'' A^^®  ^^  entitled  to  the  possession  of  id 

>^^^  rSuS  */^^^>  «^tj^*^  ^  ite  just  proportion  with 

^«^te.  If  any,  to  the  payment  of  such  of  his  debts 
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418  could  not  be  paid  from  his  personal  estate,  and  entitled  to 
partition  thereof  as  in  other  ca^es:  Holmes  v.  Holmes,  54  Minn* 
352,  56  N.  W.  46 ;  Johnson  y.  Minnesota  Loan  etc.  Co.,  75  Minn» 
4,  74  Am.  St.  Eep.  438,  77  N.  W.  421. 

The  defendants,  however,  claim  that,  because  the  judgment 
against  the  husband  amounts  to  more  than  the  value  of  her  un* 
divided  one-third  of  the  lands,  she  has  in  fact  no  interest  therein, 
and  that,  as  grantees  and  successors  in  interest  in  the  land  of 
the  judgment  creditor,  they  are  entitled  to  all  his  rights  and 
equitiea  in  the  land,  or,  in  other  words,  they  are  entitled  to  be 
subrogated  to  his  rights,  and  that  such  rights  and  equities  should 
be  determined  and  adjusted  in  this  action.    It  is  neither  neces* 
sary  nor  proper  to  here  determine  the  rights  of  the  defendants, 
as  against  their  grantor,  the  owner  of  the  judgment.    Unneces- 
Bary,  because,  if  it  be  conceded  that  the  defendants  stand  in 
the  shoes  of  their  grantor,  still  the  decision  of  the  trial  court 
was  right ;  improper,  because  the  necessary  parties  are  not  be- 
fore the  court    This  conclusion  necessarily  follows  from  the 
essential  character  of  the  right  of  creditors  of  a  husband,  di- 
vorced for  his  adultery,  to  subject  the  undivided  one- third  in- 
tcwBt  of  his  real  estate,  which  by  the  divorce  becomes  ^^^^  the 
property  of  the  wife,  to  the  payment  of  their  debts ;  also,  from 
ihs  method  of  enforcing  the  right.    The  statute  makes  no  pro- 
vision for  the   enforcement  of  the  right.    Equity  affords  a 
remedy  by  an  action  brought  for  that  purpose,  to  which  all  in- 
.     terested  in  the  matter  must  be  made  parties.    It  is  clear  that 
g^    the  right  does  not  belong  exclusively  to  any  one  creditor,  but 
<     to  all  the  husband's  creditors  pro  rata.    The  value  of  the  land 
.     is  limited,  and  the  amount  of  the  debts  uncertain;  hence  no 
^    one  creditor  can  maintain  an  action  to  subject  the  land  exclu- 
sively to  the  payment  of  his  debts.    The  action  must  be  an  equi- 
^    table  one  for  the  benefit  of  all  the  creditors,  in  which  the  for- 
".    mer  vrife  will  have  the  right  to  contest  the  validity  of  each 
^.     creditor's  claim;  also,  the  question  of  the  amount  and  value  of 
the  personal  property  of  the  husband  and  of  his  other  real  es- 
tate.    Creditors  may  in  such  an  action  contest  the  claims  of 
■*^     each  other :  Bell  v.  Mendenhall,  71  Minn.  331,  73  N.  W.  1086, 
1^,     and  78  Minn.  67,  80  N.  W.  843. 

r        The  fact  that  in  the  case  at  bar  the  court  found  the  amount 

of  the  claim  of  the  defendant's  grantor,  that  it  had  not  been 

paid,  and  that  the  husband  had  no  real  or  personal  property, 

^      is  not  material;  for  the  plaintiff  has  the  right  to  contest  all 

these  matters  in  an  appropriate  action  to  which  all  creditors 
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'•re  parties,  so  as  to  be  bound  thereby.  The  defendant's  grantor 
18  not  a  preferred  creditor.  The  judgment  was  not  against  the 
plaintiff^  or  a  legal  lien  on  her  contingent  interest  in  the  lands ; 
for  the  judgment  debtor  conveyed  his  entire  estate  in  the  lands 
before  the  judgment  was  docketed.  If  the  plaintiff  had  died 
after  such  conveyance  without  having  been  granted  a  divorce. 
the  title  of  the  husband's  grantees  would  be  absolute. 

The  setting  off  to  the  plaintiff  in  severalty  of  her  undivided 
third  of  the  lands  will  not  prevent  or  embarrass  an  action  on 
behalf  of  the  creditors  of  her  husband  to  subject  her  land  to 
the  payment  of  its  just  proportion  of  their  debte.  The  defend- 
ants for  obvious  reasons  ought  not  to  be  permitted  to  convert 
this  action  for  partition  into  an  action  to  enforce  the  right  of 
-creditors  to  subject  the  plaintifPs  interest  in  the  land  to  the 
payment  of  their  debts.  Were  it  otherwise,  the  proper  pa  rtia? 
are  not  before  the  court.  It  foUows  that  the  trial  court's  con- 
Hclusion  of  law  is  fully  justified  by  its  findings  of  fact. 

Judorment  affirmed. 


The  Assignment  of  Dower,  inelnding  its  aarignment  from  laodi 
aliened  by  the  husband,  is  diseussed  in  the  iBOiiographie  note  to 
Bandera  v.  McMillan,  39  Am,  St.  Bep.  25-39.  The  snhjecting  of 
-dower  to  the  payment  of  the  husband's  debts  is  discussed  in  Merrill 
▼.  Security  Trust  Co.,  71  Minn.  61,  70  Am.  St.  B^.  312:  Motley  ▼• 
Motley,  63  Neb.  375,  68  Am.  St.  B^.  4108. 


If 
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SUPEEME   COUET 


MONTANA. 
BAKER  T.  BUTTE  CITY  WATER  COMPANY. 

[28  Mont.  222,  72  Pae.  617.] 

AFPEUiATE  FBAOnCE.— The  appellate  ceart  cannot  Tpview 

I  -ftction  of  the  trial  court  in  disregarding  a  special  finding  ot  the 

7,  ivben  the  part^  complaining  doei  not  ipeciflcally  except  thereto, 

t   relies   alone   upon  an  exception  to  the   entrj   of  judgment,     (p. 

AFFKLIiATB  PRA.OTIOE.— IncanatstescT  Botw«eii  Spoclal 
DdlllgB  and  the  general  verdict  cannot  be  considered  b^  the  appel- 
t«  court,  nnlem  the  party  claiming  such  ineouaiBtencj  has  moved 
e  court  below  for  judgment  in  hie  favor  opon  the  apecial  flnding, 
•.   685.) 

mKEB  AND  MINING— Location  Notice— Erldenc*.— The  l^g- 
latnre  has  power  to  provide  mlea  for  marking  the  boundaries  of 
iaiug  elaima,  and  to  provide  for  a  record  of  inch  location  and  what 
le  recorded  paper  must  contain,  and  if  anch  location  notice  faila  to 
ntform  to  the  statute,  it  is  not  admissible  in  evidence,     (p.  696-.) 

Porbis  &  Evana  and  T.  B.  Lee,  for  the  appellant. 

J.  E.  Healy,  for  the  respondent, 

»«  CLAYBERG,  C.  This  was  an  action  in  ejectment 
'laintifl  alleged  ownership  of  the  premises  in  question,  an 
llegal  ouster  therefrom  by  defendant,  and  an  unlawful  with- 
olding  of  the  possession  thoa  acquired.  The  defendant  denied 
ilaintifF's  ownership  and  that  the  ouster  was  illegal.  It  then 
ffirmatively  alleged  '^at  at  alt  times  mentioned  in  plaintiff's 
omplaint  it  was,  and  now  ia,  the  owner  of,  in  possession  of, 
nd  entitled  to  the  poseesaion  of  the  premises  described  in 
ilaintiff'B  complaint"  The  question  of  the  poseeseion  of  the 
iTEsniaes  waa  not,  therefore,  an  issue  in  the  case.  Plaintiff 
tftified  without  objectioa  that  defendant  was  in  possession  of 
he  property,  and  the  court  instructed  the  jury  as  follows :  "You 
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»rif  i^>tr^i;n-I  ia  :>.;?  case  that  the  defendant  is  in 
«*  ire  TTsziiitrs  irt  liiJO-ite,  and  it  devolves  upon  tl 
t>  «^:_lA  br  a  rr^rp'-H-ieranoe  of  the  testimony  h 
TT*  r«'tseK:m  of  si;i  prtmijj^s  bv  showing  a  valid  loc 
i;  S*  fi  s  ".2  t"M;  rcs^it'v't,  tobf  vervHct  must  be  for  t 
a^:.*  At  :I-.i?  c'-.e*  of  ih*  ca*  the  defendant  reqti 
sv-:'-;!!  — :T7--^i;.ri«  to  be  submitted  for  findings  b; 
cf  »-ui  iLi:  E;i-"i:>l  "Xo.  1"  was  as  follows:  "W 
f;rijr;  ■-  "^  fc;z:c,  the  Butte  City  Water  Compa 
i'^:*  of  riie  c:~~^c:¥:^int  of  this  action,  in  possess 
_£~-.izI  iz  o-.-- Tr-.-Terjv  r*  The  court  complied  with  6 
r.-:-^ci-  is  il-.i;  Kiari  The  record  does  not  discloi 
r'jirtif  oVjATi'l  t^  the  subm;s--ion  of  this  questioi 
Kir^— ^n;  ir.i  ■*•  bill  of  escepiions  were  prepared 
te:-.:,ii  CT  ccf^r::A=T,  and  senled  in  his  behalf,  and 
p~:>:r>  i.v:::iin  pLiicri^'s  objections  or  exceptic 
fctiu:^.-  T.  Gv.yv.k:r:l  24  ilcnt  ?0,  60  Pac  813.  So  H 
!urr:;,-n  i-ua  be  ini'-lged  as  to  whether  plaintiff  < 
cv:;jt■-:^:^i  tk>  iu  s-binisfioo.  It  is  very  clear  that 
c-,;^.:  co;  to  have  subniirted  this  question  to  the  jn 
it  »4S  i:;va  Cv->  is*ue  icTvlred  in  the  case.  The  jur 
ll-e  qui;-s:;oa  in  the  n.^::ve,  and  at  the  same  time 
Sr^Eor*:  Terv;:c:  fcr  rlaintiil,  reciting  therein  "that 
42t  w.:,-..-.o.-s  the  pv-#.je#iion  of  the  same  [the  prem 
P-:;e]  f^^>nl  h::r;.''  The  r*vord,  tlierefore,  discloses  ti 
11^  "r''"*  ^  •>.o>t:=i<tcnl  with  this  special  find 
.:e  rvr.,'.:t;iia  of  :he  ver-iict,  plaintiff's  attorney  move 
to  ent<-r  jUv!^-;;-.o:-.t  for  plaiinill  in  accordance  with 
th  "t"'^""'''  *~^'-'^  motion,  after  a  hearing,  was  bi 
nevr't-""f"  IV'ccUnl  gsN-e  notice  of  intention  to 
B-aten"^  t  ^  ^*^'''  "^^"^  "at^Javits  to  be  filed  i 
«n  motion  f  *^"*  "■"***  ^^  ^  prepared  and  settled."  j 
tied      Vh  *  ""^"^  *"*^  *°'*  ^^^  *"*  exceptions  wi 

new' triai\^'^  ^'^  °°'  disclose  whether  a  m< 
apIH^l  is  tak^^^*^""  ^''^'^^  "'■  P*^^****  ^P*™  by  tlw  t 

The  first  e^"'"'  '^'^  judgment  onlv. 
fin'IinR  Ko   1^'  ■^^'P1^  is:  '^he  conrt  erred  in  m 
XoUowing  tt»^ng  *«  «^ot  consider  this  alleged  « 

"      *'  '^i  ir""^  '^^^'*  ="    1  •       -        -10-  a. 

•  woaa  «[^n  ^^^2  "■  ''^'  ''■■'''  m'^thtt'r'Sir 

■»  U-  Tftrdict      C^""S  -'f  plaintitrs  motion  fo 

"^^it^  ruling,  stated: 
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notion  to  &dopt  findings  and  for  judgment  is  argued  by  cotin- 
sel,  and.  by  the  court  sustained^  with  the  exception  of  finding 
t^o.   ^y   and  judgment  is  ordered  entered  herein  in  accordance 
witli  said  verdict/'    No  objection  to  this  action  of  the  court  in 
regard   to   the  special  finding  is  disclosed  by  the  record.    The 
only  exception  we  find  which,  by  any  possible  construction,  could 
be  beld  ^^^  to  refer  to  this  action  of  the  court,  is  stated  as 
loUo^ws  :  *T?he  court  ordered  judgment  entered  in  fayor  of  plain- 
tiff  and   against  defendant,  to  which  action  of  the  court,  and 
ibe  ^wbole  thereof,  the  defendant  then  and  there  duly  excepted." 
In  otber  words,  counsel  did  not  specifically  object  to  the  action 
of  the  court  below  in  disregarding  finding  No.  1,  and  did  not 
specifically  except  thereto,  but  relied  entirely  upon  an  exception 
to  the  enlry  of  judgment    We  do  not  think  that  tiiis  exception 
is  sufficient  to  warrant  consideration  of  the  error  assigned. 

2«  Tlie  record  does  not  disclose  that  the  defendant  sought  in 
any  way  or  manner  to  take  advantage  of  the  inconsistency  of 
this  finding  No.  1  with  the  general  verdict  by  motion  for  judg- 
ment upon  such*  finding,  notwithstanding  the  general  verdict 
We  do  not  believe  that  the  court  wa^  bound,  in  the  absence  of 
any  action  on  the  part  of  defendant  indicating  any  reliance  upon 
this  finding,  to  give  the  defendant  any  benefit  arising  from  its 
existence.    How  can  we  say  that,  if  defendant  had  made  a 
motion  for  judgment  upon  this  finding,  disregarding  the  general 
^erdict^  it  would  not  have  been  granted  ?    The  following  author- 
ities hold  directly,  under  statutes  almost  identical  with  ours, 
that  in  order  to  have  the  question  of  inconsistency  between  a 
special  finding  and  general  verdict  considered  or  passed  upon 
by  the  appellate  court,  the  party  claiming  such  inconsistency 
tnust  move  the  court  below  for  judgment  in  his  favor  upon  the 
special  finding:    Tritlipo  v.  Lacy,  55  Ind.  287;    Toledo  etc. 
E.  R.  Co.  V.  Craft,  62  Ind.  396 ;  Bartlett  v.  Pittsburgh  etc.  Ry. 
<3o.,  94  Ind.  281 ;  Northwestwn  W.  Mut.  Fire  Ins.  Co.  v.  Blank- 
unship,  94  Ind.  535,  48  Am.  Rep.  185 ;  Carter  v.  Missouri  etc. 
Oo.,  6  Okla.  11,  41  Pac.  356.    The  rule  is  stated  by  the  text- 
writers  as  follows :  "In  order  to  obtain  the  advantage  of  special 
findings,  a  motion   for   judgment   upon   them  is  necessarjr": 
Thompson  on  Trials,  sec.  2696.    "A  motion  for  judgment  on 
the  special  findings  is  necessary,  as  otherwise  the  judgment  will 
be  entered  as  a  matter  of  course  upon  the  general  verdict    In 
the  absence  of  such  motion  in  the  trial  court,  no  question  con- 
cerning the  right  to  **•  such  judgment  can  be  raised  on  «p- 
peal*':  20  Ency.  of  PL  &  Pr.  375.    We  agree  with  the  doctriiH' 
liere  announced. 
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The  next  error  specified  ifi  that  "the  conrt  erred 
the  plaintiff's  location  notice  of  the  Keyno."  W 
ined  th«  notice  of  location  referred  to,  and  tiie  s 
be  regular  in  every  respect,  and  in  accordance  with 
of  the  statute  of  this  state.  We,  therefore,  are  o 
th«t  the  court  correctly  admitted  it  in  evidence. 

The  next  error  alleged  is  that  "the  court  erred  in 
location  of  defendant's  Keyno  claim."  We  have  t 
Dotice  of  location,  and  are  satisSed  that  it  does  not  c 
statute  of  the  state  of  Montana,  or  with  the  coostn 
by  this  court  in  the  case  of  Purdum  v.  Laddin,  2 
69  Fac.  163.  The  question  as  to  the  right  of  the 
provide  rules  for  the  marking  of  the  houndariei 
claims,  end  providing  for  a  record  of  such  locati< 
the  recorded  paper  must  contain,  has  so  long  heen  : 
this  state,  and  has  so  many  times  been  approved  t 
that  it  would  he  useless  to  enter  again  into  any 
of  the  questions  so  decided.  We  are  satisfied,  tl 
the  court  did  not  err  in  excluding  the  location  ] 
Keyno  claim. 

All  other  errors  specified  in  the  brief  have  ; 
either  in  the  brief  itself  or  by  counsel  for  fiie  apj 
argument  before  the  court 

Finding  no  error  in  the  record,  we  advise  that  i 
appealed  from  be  affirmed. 

Foormau  and  Callaway,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foi 
ion,  the  judgment  appealed  from  is  afiBrmed. 

Tlie  Prlndml  Omw  wu  e&rried  by  writ  of  error  t 
court  of  the  United  States,  and  the  opiuion  of  the 
eonrt  was  there  affirmed:  Bntte  City  Water  Works 
V.  8.  119,  2&  Sup.  Ct.  Bep.  211.  The  opinion  in  nlBn 
Uvered  bj  ICr.  Jortiea  Brewer,  and  reads: 

"This  wae  an  action  of  ejectment  brought  in  the 
of  Silver  Bow  eonnty,  Montana.  The  diapnte  wu  beti 
tloDB  of  the  eame  mining  ground.  The  defendant's  Io< 
judged  invalid  by  the  tria]  court,  and  ite  decision  wi 
the  lupreme  court  of  the  iitntFi,  on  tb(>  ^otind  of  a  faii 
.-(■-.    r    V.    But-o    Ciij- 

s  coneerniDg  Ihs  location  of  mining  claims  in  ad> 
ribed  by  congreuional  legislation,  nnd  the  queetit 
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tion  2319  of  the  Bevised  Btatatea  (U.  B.  Comp.  Stati.  ISOl,  p. 
rovidea  tbat  'all  valaable  mineral  deposits  id  lands  belong^ 
.be  TJDited  States^  both  sarve^ed  and  uniurvejed,  ara  herebT" 

I  to  be  free  and  open  to  exploration  and  purchase,  and  tba. 
,  irhicb  tbe;  are  fonnd  to  occupation  and  purchase,  b;  eitizena 
Dnited    States  and  those  who  have  declared  their  intention. ta 

Bucb,  under  regnlationa  prescribed  b^  law,  and  aceording  to- 
U  cuBtoma  or  rules  of  miners  in  the  several  mining  district^. 
IB  the  siirne  are  applicable,  and  not  inconsistent  with  the  laws 
Cnitcl    States.' 

tion  23:22  (U.  S.  Comp.  Btats,  1901,  p.  1425)  pvea  to  the  )oca- 
3  ex*!lusive  right  of  posaesBion  and  enjoyment  ot  all  the  surfaeo 
id  'Within  the  lines  of  their  locationa  'so  long  as  they  comply 
tie  lann  of  the  United  States,  and  with  state,  territorial,  and 
egulations  not  in  conflict  with  the  laws  of  the  United  State* 
iog  tboir  poBsessory  title.' 
«li.on  1>32i  contains  this  grant  of  anthoritj; 
Sec.  2324  {U.  a  Comp.  State.  1901,  p.  1426).  The  miners  of 
mining  dlHtriet  may  make  regnlations  not  in  conflict  with  the 
at  the  TJoited  States,  or  with  the  laws  ot  the  state  or  territory 
licb  the  ilistriet  is  sitaated,  governing  the  location,  manner  of 
ding,  amount  of  work  necessary  to  hold  possession  ot  a  mining 
,  subject  to  the  following  reqairements:  The  location  must  be 
nctly  markfd  on  the  ground  so  that  its  boundaries  can  be  readily 
id.  All  records  ot  mining  claims  hereafter  made  shall  contain 
Uktne  or  nainM  ot  the  locators,  the  date  of  the  location,  and  such 
iscriptiou  of  the  claim  oi  claims  located  by  reference  to  some 
ral  object  or  permanent  monument  as  will  identify  the  claim.' 
Section  2332  (U.  8.  Comp.  Stats.  1901,  p.  1433)  makes  the  statute 
imitations  for  mining  claims  of  a  state  applicable  I'ur  cortaJD  pur- 
»  to  mining  claims  under  the  government. 
SectioQ  2338  (U.  8.  Comp.  Stats.  1901,  p.  14Di;)  runds  as  fallows: 

a  eottilttiun  of  sale,  in  the  absence  of  necL'ssary  legialation  by 
gfese,  the  laeal  legislature  of  any  state  or  territory  may  provide 
«  for  working  mines,  involving  easemente,  drainage,  uuii  other 
eesacy  jneaos  to  their  complete  development;  and  tlioso  conditiona 

II  be  folly  expressed  in  the  patent.' 

'Section  ^339  (U.  S.  Comp.  Stats.  1901,  p.  1^37)  contains  tbU 
a«e:  'Wlicoever,  by  priority  of  possession,  rights  to  tbe  use  of 
tei  for  milling,  agricultural,  manofactoring^  or  other  purposes,  have 
ited  and  accrued,  and  the  same  are  recognized  sod  ackaowledged 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  posseseors 
1  owners  of  such  vested  rights  shall  be  maintuiucd  aud  protected 
the  some.' 

"In  1SU3  Congress  passed  an  act  (26  State,  ^t  Large,  G,  e.  12) 
ieviug  from  the  necessity  of  the  annuel  labur  fur  that  year,  'eo 
U  no  mining  claim  which  has  been  regularly  li.«.'uted  and  recorded 
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am  n<r:iT«d  It  ti«  tnfal  law*  ud  mining  rcgrilatioiu 
t^  tir!f:v:Tt  tx  •oEr«rforma»ec  of  th«  snniul  um 
TW  Ifj^S.'  s=l  •  °— ■'■*■  ctatnte  waa  CB»«t«d  U  IS! 
tkt  axz^Al  U^>.-«  fer  tfcst  Tor:  3S  SUt«.  «t  Lai^,  l: 

*'T1£:«.  IB  ;L«  abOTB  •MtioBS,  there  ia  not  that 
kxt^rci^v  :a  iXe  kaI*  to  Ir^ulate  rcapeeting  location 
■ixe«  t*  Bue  rrgTlaiio=9,  vet  thf  rs  it  «  clear  t«ci 
lc^.^li:i;a.  AH  tim  r:s:=torr  provisioas,  except  t 
ti^aa  r*f«rr«d  Id.  vere  eal>»li«d  i>  tlie  legialatioa  ol 
t«*a  a  l,'r«  tra  liice. 

"Attiii  =p.-a  tk«  tejef  that  lley  w«ra  fnlly  an 
aT.  if  B^t  aZI.  tk«  •Cxtea  ia  tb«  wining  regiona  liaT« 
pr«*rr;ri=j  a:ii-.i--=al  rtfctatioaa  ia  respect  to  the 
uj  (Zais*.  tcae  kariac  bees  ia  force  for  More  than  i 

"Tr^a  c;=it  has.  ia  vaay  caaea,  reeo^itited  tho  ' 
•tuc  IffUa-d.-a.  Ia  B«lk  T.  Uesglier,  1<H  U.  B.  ZV. 
7S5,  TSr,  Ciief  Jssufe  Waite,  apeakiog  for  the  court, 
io«au;a  i«  Bd«  caie  br  taking  pownston  alone,  bnt 
t^e  fT1^:l=i,  TecordLag,  aad  doing  whaterer  elaa  ia  r 
f^rrv-^e  It  ile  af;a  of  Congreaa  and  the  local  lawa  i 

•■la  Eriarit  t.  Eoaro,  U3  U.  S.  527,  5  Sop.  Ct. 
enL  i:i!.  It  arp-?a»>i  ttat  ibcre  vere  ao  mioiDg  regula 
t»  the  [=;=■??»  c(  the  diKriet,  aad  it  waa  said  bj  U 
<^  5.-6.  &:?,  Ct.  E-ps  p.  564,  U  ed^  p.  1116):  'Wo  a: 
e=-.i.r<:_T  lo  the  Ixn  of  the  Uaitetl  States  and  the  li 
OB  tbe  s^bjeit.  And  the  Uwa  of  the  Uailed  Statea  < 
•BT  ti=e  ia  *rhi>:h  tbe  ueavaliona  necessary  to  en! 
to  prej-ire  a;J  re^onl  a  eertificalo  ahail  be  made, 
tta  Ie^l^j*.:ja  of  (he  stale,  which,  aa  we  hare  stated, 
daTs  fi>r  tbe  eit'ara'.iou  npOD  the  rein  from  the  da 
and  thir:_T  div»  afterward  for  the  preparation  of  Uii 
C-icg  it  for  rt<ori.  In  the  judgment  of  the  legialata 
«hi»  was  reasonatle  time." 

'■Kenisa  T.  Sia  Joan  Silver  STib,  (V,  144  r.  8.  I 
Eep,  t:9,  35  L  ed.  5<3.  turned  oa  tbe  qaestion  of  Coi 
locator  wi;h  «  regulatioa  prescribed  by  tbe  aUtntea  < 
cerning  the  record  of  locations,  and  the  decision  wai 
to  comply  rendered  the  attempted  location  inTalid.  Ii 
*-  Butter,  177  U.  S.  505,  20  Sop.  Ct.  Eep.  72«,  4 
""*"  ">*'d  that   a  mit  brought  in  wpport  of  an  ad» 


not  one   of 


whicb   a   federal  coart  necenariJy 


■  »*"d  Cp.  508_  g„p.  Ct.  Sep.,  p.  727,  U  ed.,  p.  si 

■  _^  "'  '■"*'  ■='-  tie  United  States,  but  simrly 
.    _™  "^   cuMsnu,  or  state  atatatee.   or   evi 

^^^"r  caaea  contaitxlng   atmiTar   re< 


■    facL* 
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"Tbe  validity  of  sneli  state  legislation  has  been  affirmed  by  the 
-sapreme  courts  of  several  states.  Bee,  in  addition  to  the  present  case^ 
Wolfley  V.  Lebanon  Min.  Co.,  4  Colo.  112;  O'Donnell  v.  Glenn,  8 
Mont.  248,  19  Pae.  302;  Metcalf  v.  Preseott,  10  Mont.  283,  293,  25 
Pae.  1037;  Purdnm  v.  Laddin,  23  Mont.  387,  59  Pac.  153;  Bisson  v. 
Bommers,  24  Nov.  379,  77  Am.  St.  Bep.  815,  55  Pae.  829;  Copper 
Globe  Min.  Co.  v.  AUman,  23  Utah,  410,  54  Pae.  1019;  Northmore  v. 
Simmons,  38  C.  C.  A.  211,  97  Fed.  386. 

''In  1  Lindley  on  Mines,  second  edition,  section  249,  the  author 
Bays:  'State  statutes  in  reference  to  mining  rights  upon  the  publio 
domain  must,  therefore,  be  construed  in  subordination  to  the  laws  of 
Congress,  as  they  are  more  in  the  nature  of  regulations  under  these 
laws  than  independent  legislation. 

''  'State  and  territorial  legislation,  therefore,  must  be  entirely  con- 
sistent with  the  federal  laws,  otherwise  it  is  of  no  effect.  The 
right  to  supplement  federal  legislation,  conceded  to  the  state,  may 
not  be  arbitrarily  exercised;  nor  has  the  state  the  privilege  of  im- 
posing conditions  so  onerous  as  to  be  repugnant  to  the  liberal  spirit 
•of  the  congressional  laws.  On  the  other  hand,  the  state  may  not, 
by  its  legislation,  dispense  with  the  performance  of  the  conditions 
imposed  by  the  national  law,  nor  relieve  the  locator  from  the  obliga- 
tion of  performing,  in  good  faith,  those  acts  which  are  declared  by 
it  to  be  essential  to  the  maintenance  and  perpetuation  of  the  estate 
acquired  by  location.    Within  these  limits  the  state  may  legislate.' 

"What  is  the  ground  upon  which  the  validity  of  these  supple- 
mentary regulations  prescribed  by  a  state  is  challenged  f  It  is  in- 
sisted that  the  disposal  of  the  public  lands  is  an  act  of  legislative 
power,  and  that  it  is  not  within  the  competency  of  a  legislature  to 
-delegate  to  another  body  the  exercise  of  its  power;  that  Congress 
alone  has  the  right  to  dispose  of  the  public  lands,  and  cannot  transfer 
its  authority  to  any  state  legislature  or  other  body.  The  authority 
of  Congress  over  the  public  lands  is  granted  by  section  3,  article  4, 
of  the  constitution,  which  provides  that  'the  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United 
States.'  In  other  words,  Congress  is  the  body  to  which  is  given  the 
power  to  determine  the  conditions  upon  which  the  public  lands  shall 
be  disposed  of.  The  nation  is  an  owner,  and  has  made  Congress  the 
principal  agent  to  dispose  of  its  property.  Is  it  inconceivable  that 
Congress,  having  regard  to  the  interests  of  this  owner,  shall,  after 
prescribing  the  main  and  substantial  conditions  of  disposal,  believe 
that  those  interests  will  be  subserved  if  minor  and  subordinate  regu- 
lati<ms  are  intrusted  to  the  inhabitants  of  the  mining  district  or 
state  in  which  the  particular  lands  are  situated  f  While  the  disposi- 
tion of  these  lands  is  provided  for  by  congressional  legislation,  such 
legislation  savors  somewhat  of  mere  rules  prescribed  by  an  owner 
of  property  for  its  disposal.  It  is  not  of  a  legislative  character  in 
Am.  81  Bep.,  Vol.  104—44 
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•£  tk«  tmm  and,  as  an  own^r  may  delegate  to  Vb 
tie  li^^t  to  empIoT  sabordinates,  giving  to  tWai  n 
im^:«*i  ii::jie7^?«.  so  it  would  seem  tbat  Congress  might  rigliiftillT 
t«  tke  k<al  lecislAtnre  the  determination  of  minor  mati^fm 
ixp  ta«  iispofiai  of  these  lands. 
Fxrt^ier.  sertica  2324  distinethr  gr&nts  to  the  miners  of  eac^  wum- 
xx^  iiscr^  tk«  power  to  make  regulations,  and  the  Tslidity  ot  tkiv 
grxis  \a3  ^<ex  exrresslx  alBrmed  bj  this  eoart.     In  Jackson  v.  Kobj, 
1:9  r.  S.  44-:.  441,  3  Scpc  Ct.  Bep.  301,  27  Lu  ed.  990,  991,  ▼«  audi 
*T\e  aft  of  Cos^TOtt  of  1S66  gave  the  sanction  of  law  to  the^e  roier 
«f  »'!•*?%.  as  far  as  thej  were  not  in  conflict  with  the  laws   of  tke 
Txite-i  States:  14  ^atSL  at  Large,  251,  e.  262,  see.  L    Sahseqnair 
>C''5liiL';a  srefi£<ed  with  greater  particnlaritr  the  modes  of  locatiott 
ax  i  aTTTTcriati^m  and  extent  of  each  mining  daim,  recognizing,  bow* 
erer.  tke  csBextial  fciataies  of  the  roles  framed  by  miners,  and,  anaosg 
eci-frs.  tiat  whisk  required  work  on  the  claim  for  its  devdopmeat 
as  a  ccziiTi^a  of  its  e<»tinned  ownerskip.'    See,  also,  Erhardt  ▼. 
F.:^->.  1:5  U.  &  S^T,  5  Sopu  Ct.  Bep.  560,  28  L.  ed.  1113,  in  wki^ 
vr.  ^«.'^^  Sep.  Ct.  BepL,  p^  564^  Ic  edL,  pu  1116)  is  this  declaratiasr 
"Axi  al:ir::^  siz^e  IS06  Congress  has,  to  some  extent,  legislated  ob 
tl-e  ac^>*<x«  prescririsg  the  limits  of  location  and  appropriation  and 
tiLc  exi«2.t  of  a»;T:^g  grocnd  wkick  one  maj  thus  acquire,  miners  are 
?t^  p<r=i:te*i.  in  tieir  re^pectiTO  districts,  to  make  rules  and  rego- 
l&i::2i  a.^«  in  coxlin  witk  tke  laws  of  the  United  States  or  of  the 
s^A:e  CT  t^m:ci7-  im  wsick  tke  districts  are  situated,  goveming  the 
ksTAii^^a.  E^rzer  oi  rKcrding;  and  amount  of  work  necessary  to  hM 
pxstfss^i^x  of  a  claim.' 

*"Ncw.  if  CcsoTvas  kas  power  to  ddegato  to  a  body  of  miasffa 
tke  KJLkir^  of  aiii:ioaal  regulatieas  re^>ecting  location,  it  cannot 
be  d.''::r:e>i  liat  it  kas  eqsal  power  to  delegate  similar  anthority  to 
a  scAie  w^lfwAtTire. 

*'ri=JLi:y,  is  K;:st  be  obeerred  that  tkis  legialatioa  was  eaactod 
by  Cciiirr^sss  m.^re  tbxa  thirty  years  ago^    It  has  been  acted  upon  as 
Txlii  t^rvu^h  all  tke  miidsg  regions  of  tke  country.    Property  rights 
hare  b^^a  b.ilt  cp  ea  tke  faith  of  it.    To  aow  strike  it  down  would 
c;i$«f::Ie  cous:Ie»    titl^M  and    work    sunifold    injury    to  tke  great 
mirin;  i^terefts  of  tke  Far  West.    Wkile,  of  course,  eoasequences 
aukT  act   deten&iae  a  decision,  yet,  in  a  doubtful   case,  the  eosit 
mjiy  well  pause  before  thereby  it  aasettles  interests  00  maay  aad 
so  vast --interests  which  hare  been  built  up  oa  the  faith,  aot  merely 
of  co&^;TV«sio&al  action,  but  also  of  judicial  docisioas  of  many  state 
courts  sustaining  it«  and  of  a  frequent  recognition  of  its  ralidity 
by  tkis  court.    Wkatever  doubts  SEught  axist  if    this    matter    was 
wholly  res  iategra.  we  hsTc  no  hcsitatioa  in  holding  that  tke  qnev* 
^,  *^.  ^oasidered  as  settled  by  prior  adjudieatioai^  aad  eaanot 

»  »d. 


P 


June,  1903.]  Small  v.  Bakestkaw.  691 

"The  Montana  statute  (Mont.  Codes  Annotated,  see.  3612),  among 
other  Bupplementarj  regulations,  provided  that  the  declaratory  state- 
ment iiled  in  the  office  of  the  clerk  of  the  county  in  which  the  lode 
or  elaim  is  situated  must  eontain  'the  dimensions  and  location  of 
the   discovery  shaft,  or  its    equivalent,  sunk    upon    lode  or    placer 
elaimsi,'  and  'the  location  and  description  of  each  corner,  with  the 
markings  thereon.'    A  failure  to  comply  with  these  regulations  was 
the  ground  upon  which  the  supreme  court  of  Montana  held  the  loca- 
tion invalid.    It  is  contended  that  these  provisions  are  too  stringent, 
and  conflict  with  the  liberal  purpose  manifested  by  Congress  in  its 
legislation  respecting  mining  claims.    We  do  not  think  that  they 
are  oi>en  to  this  objection.    They  certainly  do  not  conflict  with  the 
letter  of  any  congressional  statute;  on  the  contrary,  are  rather  sug- 
gested by  section  2324.    It  may  well  be  that  the  state  legislature, 
in  its  desire  to  guard  against  false  testimony  in  respect  to  a  loca- 
tion,  deemed  it  important  that  fuU  particulars  in  respect  to  the 
discovery  shaft  and  the  comer  posts  should  be,  at  the  very  begin- 
ning, placed  of  record.    Even  if  there  were  no  danger  of  false  tes^ 
timony,  it  was  not  unreasonable  to  guard  against  the  resurrection- 
of   incomplete  locations  when,   by  subsequent   explorations,   mining 
claims  of  great  value  have  been  uncovered. 

''We  see  no  error  in  the  rulings  of  the  supreme  court  of  Montana^t^ 
and  its  judgment  is  af&rmed." 


SMALL  ▼.  EAKESTBAW. 

[28  Mont.  413,  72  Pac.  746.] 

H01CE8TEAD8— Public   Lsuds.— Besldence   for    voting  pur- 
in  another  precinct  than  that  in  which  land  is  situat^  pre* 

eludes  an  entryman  from  claiming  residence  at  the  same  time  on 

the  land  for  homestead  purposes,     (p.  693.) 

HOMESTEADS  on  Public  Lands— Bcsideiice.— Decision  of 
Land  Department  as  to  a  homestead  entryman 's  residence  on  the 
public  lands  claimed  as  a  homestead,  and  the  bona  fides  of  his  settle- 
ment thereon,  is  one  of  f act^  and  conclusive  upon  the  courts,  in  the 
absence  of  fraud  or  imposition,     (p.  694.) 

PUBUO  LANDS—Declsions  of  Land  Department— Erroni  of 
Law. — If  the  officers  of  the  public  land  department  err  in  the  con- 
struction of  the  law  applicable  to  any  case,  or  if  fraud  is  practiced 
upon  them,  or  they  are  chargeable  with  fraudulent  practices,  their 
mHngs  may  be  reviewed  and  annulled  by  the  courts  when  a  contro* 
versy  arises  between  private  parties  founded  upon  their  decisions* 
(pp.  694,  695.) 

PUBUO  LANDS— Decisions  of  Land  Department^  Errors  of 
Pact. — For  mere  errors  of  judgment  upon  the  weight  of  evidence,  or 
upon  mere  questions  of  fact,  by  officers  of  the  Land  Department  in 
a  contested  case  before  them,  the  only  remedy  is  by  an  appeal  from 
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one  officer  to  another  of  the  Land  I>epartment.    In  suck  ease  ttesr 
decision  is  binding  and  concluaiye  upon  the  courts,     (p.  694.) 

FUBLIO  I.ANIMI— Patents— Trnstee—Bridoiee.— To  charf>ethi 
bolder  of  the  legal  title  to  public  land  under  a  patent,  as  the  troatee 
of  another,  and  to  compel  him  to  transfer  the  title,  the  elaiiB^at 
nost  show  that  he,  himself,  and  not  the  holder,  is  entitled  to  ths 
patent,  and  that,  in  consequence  of  erroneous  rulings  of  the  Iab4 
Department  upon  the  law  applicable  to  the  facts  found^  the  patesi 
has  been  refused  him.     (p.  695.) 

Foot  &  Poraerov,  for  the  appellants. 

^*«  CALLAWAY,  C.  On  demurrer  to  complaint.  The  gob- 
stance  of  the  complaint  is  that  in  a  contest  for  a  tract  of  land 
between  the  plaintiff  here,  Walter  W.  Small,  and  the  defendant 
here,  Samuel  0.  Rakestraw,  before  the  Land  Department,  ^e 
Secretary  of  the  Interior  erroneously  decided  in  favor  of  Rake- 
straw, and  that,  had  it  not  been  for  the  wrongful  acts  of  the 
defendant,  and  the  erroneous  ruling  of  the  Secretary,  patent 
for  the  land  would  have  issued  to  plaintiff.  The  prayer  of  tie 
complaint  is  that  the  defendant  shall  be  decreed  to  hold  the 
title  to  the  land  in  trust  for  the  plaintiff,  and  convey  it  to  him. 
To  tliis  complaint  the  defendant  interposed  a  demurrer,  alleging 
that  "the  court  has  no  jurisdiction  of  the  cause,  or  the  subject 
matter  thereof,"  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  court  sustaind 
the  demurrer,  and  the  plaintiff  refusing  to  amend,  judgment  wis 
entered  for  defendant  for  costs.  From  this  judgment  the  plain- 
tiff appeals. 

Plaintiff  alleges  that  he  settled  upon  the  land  in  controvei? 
during  the  latter  part  of  the  year  1886,  and  resided  thereon 
^^'^  continuously  until  after  he  submitted  final  proof  upon  hi^ 
homestead  claim  to  the  Land  Department.  The  lands  became 
subject  to  entry  on  August  16,  1891,  under  the  laws  of  the 
United  States,  and  on  the  day  following  the  plaintiff  entered 
e  same  under  the  homestead  law,  and  on  January  26,  18d2, 
de  final  proof  in  furtherance  of  such  entry.  Mardi  26, 1892, 
kestraw  filed  an  affidavit  of  contest  against  appellant's  home- 
^  entry,  charging  that  Small  had  failed  to  comply  with  tie 
dted  States  law  as  to  residence.  The  hearing  was  had  before 
register  and  receiver  of  the  local  land  office,  which  resulted 
fayor  of  Rakestraw.  Small  thereupon  appealed  to  the  coo- 
of  the  general  land  office,  who  found  in  his  favor,  an^ 
p  contest  dismissed.  Rakestraw  then  appealed  to  tbe 
the  Interior,  who  reversed  the  decision  of  the  cchb* 
jid  ordered  SmalFs  homestead  entry  canceled.   Ib 
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:  Me  opinion,  the  Secretary  said:  "Plaintiff  filed  his  affi- 
uf  cf»ite8t  against  the  defendant's  homestead  entry,  charg- 
at  file  entryman  had  failed  to  comply  with  the  law  as  to 
ace.  The  tratimony  of  Small  himself  ia  that  he  never 
in  the  precinct  in  which  his  homestead  entry  lies,  but  did 
t  other  points,  a  long  distance  from  his  homestead,  at  least 

during  the  time  he  claims  be  was  seeking  to  maintain 
ace  upon  the  land.  He  runs  a  carpenter-shop  in  town, 
:o  use  Jiis  own  words,  'determined  to  return  to  the  ranch 
iften  enough  to  keep  a  good  showing  of  habitation.'  His 
;  for  that  was  that  the  plaintiff  threatened  him  with  vio- 
if  he  unilertock  to  stay  on  the  land.  Without  passing  upon 
rther  question,  it  is  enough  to  say  that  a  residence  for 
5  purposes  in  another  precinct  from  the  land  precludes  an 
man   from   claiming  residence  at  the  same  time  on  the 

for  homesteail  purposes:  George  y.  Barnes,  4  L.  D.  62; 

V.  JIcHugh,  17  L,  D.  176;  Edwards  v.  Ford  and  O'Connor, 
fid   June  18,  1S<)4." 

aintifT  contends  that,  in  saying  "a  residence  for  voting 
OSes  in  another  precinct  from  the  land  precludes  the  entry- 

from  ciaimintr  residence  at  the  same  time  on  the  land  for 
homestoad  purjioses,"  the  Secretary  committed  such  "a  gro.-,:* 
ake  and  misapplication  and  misconstruction  of  the  law"  ii^i 
gB  this  case  within  the  rule  tiiat  whenever  it  is  made  to  ap- 

to  a  court  of  equity  that  the  officers  of  the  Land  Depart- 
t  have  i^sTied  a  patent  to  the  wrong  person  by  reason  of  a 
aken  application  of  the  law  to  the  facts  in  the  case,  the  court 
,  in  a  proper  proceeding,  interfere,  and  control  the  detfr- 
ation  of  the  department  so  as  to  secure  the  just  rights  of  tlie 
des  injuriously  affected.  In  coming  to  bis  determination  rs 
ike  plaintiiTs  residence  upon  the  land,  and  the  hoa»  ii'lo^ 
lis  settlement  thereon,  the  Secretary  passed  upon  questions 
!act,  whereof  he  was  the  exclusive  judge,  in  tbe  absence  of 
id  or  imposition,  and  neither  ia  shown  in  this  case, 
'laintiff  says  that  the  Secretary  was  in  error  in  drawing  a 
elusive  pre9umption  of  abaodonment  from  the  fact  tiiat  plain- 
voted  in  Granite  and  Bonner,  precincts  other  than  the  one 
fhich  his  homestead  claim  was.  Qranite  is  in  another  connty. 
at  other  evidenee  touching  the  question  of  plaintiff's  resi- 
ce  for  voting  purposes  may  have  been  before  the  Secretary, 
do  not  know,  as  it  does  not  appear  from  the  complaint  tiin'^ 

only  facts  before  him  on  that  subject  were  those  relating 
muff's  voting  at  Granite  and  Bonner.    The  question  of  rt 
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dmoe  is  one  of  fact:  McHarry  t.  Stewart  (CaL),  35  P«e.  Iti;  , 
Stewart  v.  McHarrj-,  159  JJ.  S.  G43,  16  Sup.  Ct.  Eep.  117, « 
L.  ed.  290.  From  the  facte  before  him  the  Secretary  deodcd 
that  the  pluntiS  had  not  resided  upon  his  homestead  contiiti* 
oosly  for  the  five  yean  prior  to  January  26, 1892.  On  the  cat 
trary,  he  found  that  the  pUintiff  had  established  a  nadeacs 
elsewhere  tor  voting  purposes  daring  Qiat  time.  And  we  thi^ 
the  Secretarj^B  gtatement  that  "a  reeidence  for  voting  pnipaeei 
in  another  precinct  'from  the  land  precludes  an  entryman  Iroa 
claiming  residence  at  the  same  time  on  the  land  for  homestead 
porpoees"  is  correct  Whether  the  Secretary  erred  in  his  find- 
ing npoD  the  facts  enhmitted  to  him  is  immaterial  in  Uiii  i»- 
qniry.  It  makes  no  difference  what  our  conclodon  on  the  sab- 
ject  might  **•  be:  Bohall  t.  DUla,  114  IT.  3.  47,  5  Sop.  Ct 
Rep.  782,  89  L.  ed.  61.  "The  officers  of  the  Land  Departnnt 
are  specially  designated  by  law  to  receive,  consider,  and  pasi 
npon  proofs  presented  Tith  respect  to  settlements  npoa  tfae  pub- 
lic luids,  with  a  riew  to  secnre  rights  of  pre-emptioD.  If  ^ 
err  in  the  ctmEtmcUfm  of  ibe  law  applicable  to  any  case,  m  i{ 
fraud  is  practiced  npon  them,  or  they  themselves  are  chargeibie 
with  fraudulent  practices,  their  rulings  may  be  reviewed  lad  { 
annulled  by  the  courts  when  a  coDtroversy  arises  brtween  pri-  ; 
vate  parties,  founded  upon  their  decisions ;  but  for  mere  errait  i 
of  judgment  upon  the  weight  of  evidence  in  a  contest^  cKt 
before  them,  the  only  remedy  is  by  appeal  from  one  officer  te 
another  of  the  department" :  Shepley  v.  Cowan,  91  U.  S,  340. 
23  L.  ed.  424,  quoted  in  Moore  v.  Robbins,  96  TI.  S.  530,  Si  I 
ed.  848.  In  Lee  v.  Johnson,  116  U".  8.  48,  6  Sup.  CL  Bep. !«, 
29  L.  ed.  570,  Mr.  Justice  Field,  speaking  for  the  court,  mi: 
"Without  going  into  any  detail  of  the  evidence  presented  to  ti» 
comiiiifsioner  and  the  Secretary  of  the  Interior,  but  talcing  ft* 
general  statement  of  iU  nature,  which  vre  have  given,  itiscle« 
that  their  attention  was  drawn  by  it  to  the  character  of  tbe 
Bettlemeut  of  Johnson,  and  that  they  considered  whether  his  »■ 
try  was  made  to  acquire  ft  home  for  himself  or  for  his  mo  in 
law,  wliether  his  resilience  had  been  aufBcienUy  peraonil  vA 
continuous  to  save  and  perfect  any  right,  if  in  fact  he  hid  era 
'  '  '  '  iny,  and  whether  or  not  he  had  abandoned  the  I»i 
IB  of  the  Secretary  upon  any  of  these  matten  must 
conclusive,  in  the  absence  of  any  fraud  and  impai- 
!  we  have  mentioned.  Upon  this  point  it  is  onIjn«- 
ifer  to  the  cases  where  this  conclusive  character  of  ll« 
e  departnieat  upon  matters  of  fact  cognizable  bj  i* 
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;n  exprpwly  affirnied;  JolmBon  v.  Towsley,  13  Wall  73, 
id.  485  ;  Shepley  v.  Cowan,  91  U.  S.  330,  340,  23  L.  ed. 
[oore  V.  EobliinB,  96  U.  S.  530,  fi3fi,  24  L,  ed.  848;  Quinby 
Ian,  104  U.  3.  420,  426,  26  L.  ed.  800;  Smelting  Co.  T. 

104  U.  S.  dof,,  640,  26  L.  ed.  875;  Steel  r.  **»  Smelting 
»6  U.  S.  447,  450,  27  L.  ed.  22t"  And  eee  Murray  ».  Mon- 
.umlier  ete.  Co.,  S5  Mont  14,  63  Pac  719 ;  Sanford  i.  San- 
39  TJ.  S.  C4-^,  11  Sup.  Ct  Eep.  666,  35  L.  ed.  290.    'It 

lead  to  endless  litigation  and  be  fruitful  of  evil  if  a  super- 

power  vrere  vested  in  the  courts  over  the  action  of  the  nu- 
is  oflicers  of  the  Land  Department,  on  mere  queetions  of  fact 
ited  for  their  conaideration" :  Quinby  t.  Conlan,  104  U.  S. 
iG  Ij.  ed.  SOU.  The  following  language  in  Moore  v.  North- 
ac.  R.  E.  Co,,  18  Mont.  290,  45  Pac.  215,  is  applicable  to 
aae:  *'Co«nsel  for  appellant  contends  that  decieioiie  of  the 
tary  of  the  Interior,  made  solely  on  the  construction  of  the 
may  be  attacked  in  thia  proceeding;  but  it  nowhere  appears 
the  land  contest  between  plaintiff  and  defendant  was  deter- 
A  by  the  Secretary  of  the  Interior  upon  a  construction  of 
aw  only.  As  far  as  the  record  shows,  the  Secretary  passed 
k  the  facts,  and  we  cannot  say  that  his  decision  was  orrivod 
■om  a  coustritction  of  the  law  only.  Decieione  are  generally 
.eied  upon  a  con:si deration  of  both  law  and  facts" :  See  I'owor 
la,  24  Mont.  2U,  61  Pac.  468. 

be  plaintiff  eonfends,  however,  that  a  settlement  cannot  he 
ie  upon  public  lands  already  occupied,  and  therefore  the 
indajit  had  no  ri<;ht  to  obtain  the  patent,  for  the  reason  that 
initiated  his  claim  to  the  land  in  controversy  by  trespass 
m  the  plaintiff.  In  answer  to  this  contention,  we  quote  the 
lowing  from  the  opinion  of  the  court  in  Bohall  t.  Dilla,  114 

8.  47,  5  Sup.  Ct  Eep.  783,  29  L.  ed.  61 :  "To  charge  the 
der  of  the  legal  title  to  land  under  a  patent  of  the  United 
lies,  as  a  trustee  of  another,  and  to  compel  him  to  transfer 
*  title,  the  claimant  must  present  such  a  case  as  will  show 
it  he  himself  was  entitled  to  the  patent  from  the  government, 
d  that,  in  consequence  of  erroneous  rulings  of  the  oilicera 

the  Land  Department  upon  the  law  applicable  to  the  facts 
Tind,  it  was  refused  to  him.  It  is  not  sufficient  to  show  that 
ere  may  have  been  error  in  adjudging  the  title  to  the  paten- 
*■  It  must  appear  that  by  the  law,  ***  properly  administered, 
«  title  should  have  been  awarded  to  the  claimant:  SnieUin" 
0.  V.  Kemp,  lOi  V.  8.  636,  647,  36  L.  ed.  875;  Boggs  v.  M 
id  Mia.  Co.,  14  Cal.  279,  363.     It  is  therefore  immaterial 
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the  dedsioii  of  Urn  cmse  what  oar  jndgmeDt  ma,y  be  upon  Ok 
cancliuioiu  of  those  officen  ss  to  the  poMmnion  of  the  patenkK.* 
We  ftre  of  the  opinion  that  the  coinplatot  does  not  state  facte 
mfficieBt  to  inT(d:e  the  action  of  a  cosit  of  equity,  and  tbenfoie 
Uu  jodgment  sbonld  be  affirmed. 

Clayberg,  C,  and  Foonnan,  C,  concor. 

Per  CnriaiD.  For  the  reasons  givoi  in  ttie  foregoing  t^hiiaB, 
th^t  judgment  is  affirmed. 

Xfea  Piladfal  Oaaa  aft«r  being  carried  hj  writ  of  error  to  tk* 
■oprema  court  of  the  Unitod  8t*t««  mm  there  affirmed  (^maH  t. 
BakMtraw,  IM  U.  a  403,  25  Sap.  Ct.  Bep.  285),  in  th*  foOowmf 
^inioa  writtea  hj  lit.  Justice  Holme*: 

' '  This  is  a  cemplaint  bj  the  pluntifl  ia  error  to  charge  the  dalemd- 
•Bt  with  a  tmat  in  respect  of  land  which  the  latter  holds  under  s 
psteot  from  the  United  Btatea,  It  alleges  a  homeetead  entry  b?  ti« 
plaiatiS,  a  contest  b;  the  defendnnt,  a  decision  for  the  defeadaat 
bj  the  local  register  and  receiver,  a  reversal  of  this  by  the  eoaimis- 
■iaaer  of  the  land  office,  and  a  rereiBal  of  the  latter  deeirion  and  a 
eaneellattoB  ot  the  pIsiatilT's  entry  b^  the  Secretary  of  Um  In- 
tsrior.  The  last  order  ie  set  forth  in  full,  and  the  complaint  go» 
on  the  gronnd  that  thia  order  diaclooes  a  mistake  of  law  en  its  faes^ 
The  complaint  waa  demnrred  to,  the  demnrrer  was  SDatained,  and  th# 
nit  dismiaeed.  An  appeal  was  taken  to  the  sapreme  court  of  the 
Mate,  which  alErmed  the  jodgment:  Small  t.  Bakestraw,  28  Moat. 
41S,  72  Pac  7M.    The  ease  then  waa  brooght  here. 

"The  material  portion  of  the  Secretary'i  decision  ia  aa  follows: 

"  'Jnnaaiy  21,  1898,  plaintiff  filed  his  sffidavit  of  eonteat  agaiaff 

the  defendant's  homeatead  entry,   charging  that  the   entrjmnn  had 

failed  to  eomply  with  the  law  as  to  leaideDce.    The  testimoay  ef 

ftaill,  UmaeU,  is  that  he  never  voted  ia  the  precinct  in  which  hia 

times* sad  aatiy  lies,  bat  did  vote  at  ether  points  a  long  liiifisre 

fiom  Ilia  liouitetead  St  least  twice  daring  the  time  he  claima  k  ws* 

•P^ing  to  tDBJctaln  r«aidenoe  upon  the  laad.     He  nna  a  earpenttr- 

■hop  in  town,  and,  (o  nse  hia  own  wwd^  "determined  to  retoia  te 

the  ra&cb  oaly  often  eaongb  to  keep  a  good  ahowing  of  habitation." 

Bii  ezctiee  for  that  was  that  the  plaintiff  threatened  him  with  Ti»- 

lence  if  he  undertook  t«  atay  on  the  land. 

"  'Without  pasBtag  npon  any  other  qneation  It  ta  enon^  to  t»T 

idesce   for  votiag  pnrpoees  is  soother  precinct  fron  the 

ies   an   entrymaB  from  claiming  reaidenee  at  the  iui« 

lend   for  homestead  purposes:  In  re  Bnma,  4  L.  D.  K; 

^ngh,  17  L.  £.  170;  Edwards  ▼.  Ford  (decided  Jose  1^ 

I1.6M,' 
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plaintiff's    eua  reati   on  tb«   aammption   that   th«  word* 

passing  upon  sdj  other  questioii,'  mean  witbout  paeaiiis 
r    otber    question  than   an   abaolnte   proposition   ol   law,   and 

proposition  ia  that  a  vote  in  another  precinct  la  fatal  to  » 

residenee.  Bat  the  Secretary  found,  b^  implication,  that 
itiff  not  merelj  voted  eliewbere,  bat  resided  elaewhere  for 
It  'was  after  this  finding  that  bo  laid  down  the  rule  eom- 
of.  The  CAM  preaenta  no  ai«eptioDBl  circnntatancea  which, 
arrant  our  going  behind  the  finding  of  fact;  Bohall  t.  Dillar 
3.  47,  5  Sap.  Ct.  Hep.  782,  29  L.  ed.  SI;  Leo  t.  Johnson,  lift 
,  51,  6  St]p.  Ct.  Bep.  249,  29  L.  ed.  STO,  571;  Stewart  t.  Hc- 
159  TJ.  S.  643,  690,  16  Bup.  Ct.  Bep.  117,  40  K  ed.  200,  292. 
intiOF  admit*  that,  on  one  oecnaion  after  his  entry,  h«  voted 
mt?  othpr  than  that  in  which  the  land  liea,  so  that  it  appears 
le  comptaiQt  that  there  was  aome  evidence  that  hi*  reaidenee 
ing  was  not  in  the  tatter  eonnty,  and,  aa  the  supreme  court 
■tana  remarks,  it  does  not  appear  clearly  that  all  the  facts 
the  ScI^^ctary  are  those  set  forth.  It  is  tme  that  a  vote  ia 
r  county  is  only  a  eizcumstance  to  be  considered,  bnt  when  it 
Lo  the  coiiclusioQ  of  a  voting  residence  elaewhere,  it  leads  to 
bcln&ioa  of  a  residence  elsewhere  for  all  purposes  by  the  very 

of  the   CLviopiled  Statutes  of  Montana  on  which  the  plaintiff 

Uont.   C<]iiip.  Stats.,  sees.  1007,  1020. 

I  view  of  what  we  have  said  it  does  not  appear  aa  matter  of 
tat  the  Secretary's  finding  of  voting  residence  was  wroDg,  and 
98  net  a[i|jcar  that  his  proposition,  taken  as  a  proposition  of 
iras  wrong.     Bat,  further,  the  words,  'without  passing  on   any 

qnestion '  cannot  be  taken  absolutely  to  limit  the  ground  ot 
ion  to  tbe  proposition  of  law.  It  hardly  goes  further'  than  to- 
&aii,e  one  aspect  of  the  facts  as  dominant  in  the  Secretary's 
■  He  already  had  adopted  the  plaintiff's  own  words  as  estab- 
tg  that  the  plaintiffs  purpose  was  only  to  keep  up  a  good  sbow- 

This  goes   to  the  general  eonelnaion  which  the  Becratary  drew, 
shows  that   it  was  a  eonelusioD,  not  from  the  plaintiff's  voting; 
ience  merely,  bnt  from  other  facta. 
Judgment  affirmed." 
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CITY  OF  BUTTE  ▼.  PALTROVICH. 

[30  Mont.  18,  75  Pae.  521.] 

CONSTITU TIONAL  LAW— Ordinance  Begolating  Pawnahopa 
.An  ordinanee  making  it  unlawful  to  keep  open  a  pawnshop  after  6 
•o'clock  in  the  evening  does  not  amount  to  a  prohibition  of  the  bosi- 
neaSy  and  is  a  constitutional  regulation  thereof,     (p.  700.) 

CONSTITUTIONAL  LAW^-Ordlnancea  Regulating  Bnafneas.— 
^The  fact  that  ordinances  or  police  regulations  operate  as  an  inter- 
ference with  the  free  exercise  of  the  classes  of  business  made  sob- 
.  ject  to  them  cannot  alone  be  made  the  test  of  their  validity.  If  they 
afford  reasonable  facilities  for  the  conduct  of  the  business,  they  do 
Jiot  amount  to  a  prohibition,  but  only  to  a  regulation  thereof,  (p. 
700.) 

LI0ENSB8  Taken  to  Cany  on  Certain  BnsineflB  within  a  city 
are  taken  with  notice  that  the  city  may  impose  any  reasonable  r^n- 
lation  for  the  conduct  of  such  business  wMch  may  be  neeessaiy  to 
peace  and  good  order,     (p.  700.) 

CONSTITUTIONAL  LAW-Ordinance  Begolating  Pawnshops. 
An  ordinance  does  not  deny  the  equal  protection  of  the  law,  simi^y 
because  it  regulates  the  hours  of  operating  and  keeping  open  pawn- 
«hop8y  loan  offices,  and  second-hand  stores  only,  if  it  applies  alike 
to  all  engaged  in  that  class  of  business,     (p.  700.) 

CONSTITX7TIONAL  LAW^-Begnlation  of  Bn8lne88.--It  is  only 
-when  persons  engaged  in  the  same  business  are  subjected  to  different 
restrictions,  or  are  granted  different  privileges  under  like  condi- 
tions that  the  discrimination  is  open  to  objection,  or  can  be  said 
to  impair  the  equal  right  and  protection  which  all  may  claim  under 
the  law.     (p.  701.) 

POLICE  POWEB— Begnlation  of  Bnsiness.— In  the  exercise  of 
-the  police  power  citizens  may,  for  the  public  good,  be  constrained 
in  their  conduct  and  business,  with  reference  to  matters  in  them- 
selves lawful  and  right,     (p.  701.) 

MUNICIPAL  OBDINANCE  Begolating  Business— BeasonaU^ 
ness— Presumption.— The  question  of  the  reasonableness  of  an  ordin- 
ance regulating  a  certain  business  is  one  of  fact  of  which  the  body 
•enacting  it  is  the  best  judge,  and  in  the  absence  of  a  clear  showing 
to  the  contrary,  its  reasonableness  must  be  presumed,     (p.  702.) 

J.  L.  Wines,  for  the  appellant. 

E.  M.  Lamb,  H.  A.  Bolinger  and  J.  L.  Templeman,  for  the 
respondent. 

■®  HOLLOWAY,  J.  The  appellant  Victor  Paltrovich,  waa 
•convicted  in  the  police  magistrate's  court  of  the  cil^  of  Bntte 
-of  violating  ordinance  No.  586  of  that  city.  He  appealed  to 
ihe  district  court,  where  the  cause  was  tried  on  an  agreed  state- 
ment of  facts.  The  facts  agreed  upon  are  that  ordinance  No. 
586  was  duly  passed  by  the  city  council,  approved  by  the  mayor, 
«nd  published  and  recorded  as  required  by  law;  that  defend- 
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t  Paltrovich  was  a  pawnbroker  engaged  in  that  business  in 
!  citj  of  Butte;  that  be  kept  hia  place  of  business  open  and 
Jisacted  sucb  business  after  6  o'clock  F.  M.  on  January  7> 
08  (January  7,  1902,  not  being  a  day  nert  preceding  a  holi- 
y)  ;  that  the  defendant  had  a  license  to  conduct  such  busi- 
38  from  the  city  of  Butte,  and  a  like  license  from  the  au- 
n-itiee  of  Silver  Bow  county;  that  the  city  of  Butte  has  not 
luired  any  trades  or  avocations  mentioned  in  subdivision  16 

section  4800  of  the  Political  Code,  as  amended  by  act  of 
3  £fth  -tegislative  assembly  approved  March  8,  1897  (Sess. 
iw8  1897,  p.  203),  to  close  between  6  o'clock  P.  M.  and  7 

M.  of  the  neit  day,  except  pawnbrokers,  loan  offices  and 
zond-hand  stores,  but  that  all  oUier  places  of  business,  trades 
.d  professions  in  said  city  do  close  at  6  P.  M.  by  consent, 
thont  being  required  to  do  so  by  ordinance.  Upon  this  state- 
ent  of  facts,  the  district  court  fonnd  the  defendant  guilty, 
id  adjudged  that  he  pay  a  fine  of  fifty  dollars  and  costs, 
rom  '^  this  judgment,  and  an  order  denying  him  a  new  trial, 
;fendant  appeals. 

Section  1  of  ordinance  T^o.  586  reads  as  follows :  "That  here- 
'ter  it  shall  be  unlawful  for  any  person,  persons,  or  corpora- 
cm  to  keep  open  or  transact  business  with  the  public  between 
le  hours  of  6  o'clock  P.  M.  and  7  o'clock  A.  M,  of  the  fol- 
wing  day  and  on  legal  holidays,  in  the  operation  of  a  pawn 
lop,  loan  office  or  second-hand  store;  provided,  however,  that 
1  the  next  day  preceding  a  legal  holiday  the  hour  of  closing 
lid  place  of  business  shall  not  be  later  than  10  o'clock  P.  M." 
ection  2  provides  a  penalty  for  a  violation  of  the  ordinance] 
id  section  3  contains  a  repealing  clause. 

Both  parties  have  proceeded  upon  the  theory  that  section 
300,  above,  as  amended,  is  controlling  in  this  instance,  and  we 
lall  do  likewise,  as  it  is  immaterial  to  the  consideration  of  thia 
ise  whether  in  fact  it  is,  or  whether  the  act  of  the  third  legis- 
itive  assembly,  approved  March  7,  1893  (Sess.  Laws  1893,  p. 
13),  is  in  force.  Subdivision  16  of  section  4800,  above,  as 
mended,  reads  as  follows :  "The  city  or  town  council  has  power : 
6.  To  license,  tax  and  regulate  auctioneers,  peddlers,  pawn- 
rokers,  second-hand  and  junk  shops,  drivers,  porters,  saloons, 
illiard-tables,  tenpin  alleys,  shooting  galleries,  shows,  circuses, 
treet  parades,  theatrical  performances  and  places  of  amuse- 
lents,  within  the  city  or  town."  Tinder  the  authority  conferred 
y  this  section,  the  city  enacted  ordinance  No.  586. 

Appellant  contends  that  the  ordinance  is  invalid  for  the  rea^ 
on  that  the  city  exceeded  the  authodty  delegated  to  it  by  Bub- 
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division  16  of  section  4800  as  amended^  in  the  following  par- 
ticulars: 1.  The  ordinance  prohibits  the  prosecution  of  his 
business;  2.  It  is  an  unlawfiU  interference  with  or  restraint  of 
trade;  and  3.  Under  this  ordinance  he  is  denied  the  equal  pnK 
tection  of  the  law. 

1.  Appellant  contends  that  this  ordinance  prohibits  him  froxa 
conducting  his  business  during  &  portion  of  every  day^  and  tfaatr 
under  the  power  granted  to  the  city  to  license,  tax  and  regu- 
late such  business^  it  has  no  power  to  prohibit  it  altogettier. 

^^  A  regulation  presupposes  the  existence  of  a  right  '^o- 
regulate^'  means  to  adjust;  to  govern  by  rule;  to  direct  or  man- 
age according  to  certain  standards  or  laws;  to  subject  to  rules,, 
restrictions  or  governing  principles :  Standard  Dictionary.  But 
does  the  ordinance  in  fact  operate  as  a  ^'prohibition/'  as  that 
term  is  used  in  the  adjudicated  cases?  An  examination  of 
the  authorities  discloses  that^  where  the  term  ''prohibit  is  used^ 
it  is  in  the  sense  of  interdict;  that  is,  to  stop  altogether.  Mos^ 
if  not  all,  police  regulations  do  in  fact  operate  as  an  interfer- 
ence with  tiie  free  exercise  of  the  classes  of  business  made  sub- 
ject to  them,  but  this  interference  alone  cannot  be  made  the 
test  of  their  validity.  If  they  afford  reasonable  facilities  for 
the  conduct  of  the  business,  they  do  not  amount  to  a  prohibi- 
tion, but  to  a  regulation,  thereof:  City  of  Jacksonville  v.  Led- 
with,  %^  Fla.  163,  7  South.  885,  23  Am.  St.  Hep.  558,  9  L.  R. 
A.  69;  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  400; 
Ex  parte  Byrd,  84  Ala.  17,  6  Am.  St.  Hep.  328,  4  South.  397. 

2.  Appellant  also  contends  that  as  he  had  a  city  and  state 
license  to  conduct  his  business,  and  neither  license  imposed  any 
limitation  on  the  time  within  which  he  might  conduct  such 
business,  the  ordinance  in  question  operates  as  an  unlawful  rs* 
straint  of  trade.  But  appellant's  licenses  were  mere  permits 
to  conduct  his  business,  and  he  took  them  charged  with  the 
knowledge  that  the  city  might  impose  any  reasonable  regula-^ 
tion  for  the  conduct  of  that  business  which  might  be  neces* 
sary  to  the  peace  and  good  order  of  the  city:  Smith  &  Lackey 
V.  Mayor  etc.  of  KnoxviUe,  3  Head  (Tenn.),  245;  Horr  k 
Bemis  on  Municipal  Police  Ordinances,  sec.  132. 

3.  Appellant  makes  particular  complaint  that  only  pawn- 
brokers, second-hand  stores  and  loan  offices,  of  all  the  classes  of 
business  enumerated  in  subdivision  16,  supra,  are  made  subject 

0  this  ordinance,  and  that  he  is  thus  denied  the  equal  protection 
the  law;  but  he  does  not  say  that  any  other  pawnbroker  is 
mpt  from  the  operations  of  this  ordinance.     It  is  only  where 
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persons  engaged  in  the  same  business  are  subjected  to  different 
zestrictions^  or  are  granted  different  privileges  under  like  con- 
-ditionsiy  *8  that  the  discrimination  is  open  to  objection,  or  can 
he  said  to  impair  the  equal  right  which  all  may  claim  under  the 
law:  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup.  Ct.  Eep.  730, 
:28  L.  ed.  1146;  Barbier  v.  ConnoUy,  113  U.  S.  27,  6  Sup.  Ct 
Bep.  367,  28  L.  ei  923. 

The  power  conferred  upon  the  city  of  Butte  by  subdivision 
16,  above,  is  primarily  to  enact  such  police  regulations  with 
reference  to  the  occupations  therein  enumerated  as  shall  be  nec- 
essary to  the  good  order  and  general  welfare  of  its  mtizens. 

The  only  remaining  question  is.  Is  the  regulation  provided  by 
this  ordinance  a  reasonable  one  ?  The  mere  fact  that  appellant's 
Insiness  is  legitimate,  and  specifically  recognized  as  such  by 
legislative  enactment,  does  not  render  ineffectual  the  power  con- 
ferred by  subdivision  16  above.  The  police  power  is  not  con- 
ned to  the  regulation  of  those  classes  of  business  which  are 
■essentially  illegal,  for,  if  illegal,  in  the  sense  that  they  are  pro- 
hibited by  law,  it  is  not  easily  understood  how  tiiey  could  be 
regulated  at  all. 

It  is  of  the  very  essence  of  the  ezerdse.of  police  powers  that 
<!itizens  may,  for  ttie  pubUc  good,  be  constrained  in  their  conduct 
'with  reference  to  matters  in  themselves  lawful  and  right :  Hop- 
per V.  Stack,  69  N.  J.  L.  562,  56  AtL  1.  It  is  not  a  material 
inqidry  to  attempt  to  ascertain  the  reason  which  impelled  the 
legislature  to  designate  the  business  of  pawnbrokers  as  subject 
to  police  regulations.  It  is  au£Bcient  for  us  to  know  that  it  has 
done  so,  and  deal  with  the  law  as  we  find  it 

The  fact  that  appellant  cannot  prosecute  his  business  when- 
-ever  he  may  desire  to  do  so  ie  hardly  a  sufficient  reason  for  say- 
ing that  the  restrictions  imposed  are  unreasonable.  However 
comprehensive  the  terms  **individual  liberty,'*  so  frequently 
made  use  of,  are,  and  however  broad  the  claim  which  may  be 
advanced  that  everyone  may  employ  his  time  in  a  lawful  un- 
dertaking aa  may  best  serve  his  own  interests,  still  the  liberty 
referred  to  is  a  relative  term,  and,  at  most,  means  liberty  regu- 
lated by  juat  and  impartial  laws,  while  all  sorts  of  reasonable 
restrictions  are  imposed  upon  the  actions  of  men  for  the  common 
^  welfare  and  good  of  society:  State  v.  Freeman,  38  N.  H. 
426. 

However,  the  question  of  the  reasonahleness  of  the  regulation 
is  one  of  fact,  of  which  the  city  council  is  the  best  judge: 
Staates  v.  Borough  of  Washington,  44  K  J,  L.  605,  43  Am- 
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Bep.  402 ;  Citj  of  Grand  Bapids  ▼.  Brandy,  105  Mich.  670,  5^ 
An.  SL  BepL'4T2.  M  X.  W.  29,  32  L.  B.  A,  119;  and  in  the 
ahamce  of  a  dear  diowing  to  tiie  eantr^ry,  its  reasonablenesa 
will  be  piesomed:  Irins  t.  InhabitantB  of  Trenton,  68  N.  J.  I^ 
Ml.  53  AtL  202. 

The  eipreas  power  to  enact  an  ordinance  of  this  character  is 
confened  bj  sabdiTision  16,  abore,  and  the  legialatnre  therebj 
indicated  that  it  is  safe  to  trust  to  tiie  jodgment  and  discretion 
of  the  eonunon  eooncils  of  our  cities  to  determine  to  what  extent 
the  power  conferred  should  be  exercised;  and  there  is  every  pre- 
sumption to  be  indulged  in  this  instance  that  the  city  council 
of  Batte  was  actuated  by  pure  motives,  and  that  it  was  thor- 
oughly familiar  with  tiie  peculiar  surrounding  circumstances^ 
with  the  defects  of  prior  r^ulations,  and  with  the  particular 
evils  to  be  remedied.  In  addition  to  this  presumption,  it  is 
made  to  appear  from  tiie  record  that  all  other  places  of  buisiness 
close  at  6  o'clodc  P.  H.,  so  tiiat,  after  aU,  appellant  is  in  no  posi- 
tion to  say  that  he  is  discriminated  against  in  any  sense.  The 
ordinance  permits  him  to  conduct  his  business  until  10  P.  M.  on 
every  day  next  preceding  a  holiday,  and,  as  more  than  sixty 
holidays  are  provided  for  by  our  code  (PoL  Code,  sec.  10),  it 
is  not  apparent  that  the  regulation  is  in  any  wise  unreasonable. 

In  numerous  instances  like  ordinances  have  been  called  in 
question,  where  the  business  affected  was  the  proper  subject  of 
police  r^olation,  and  sustained  as  reasonable:  State  v.  Welch, 
36  Conn.  215;  City  of  Bowling  Green  v.  Carson,  10  Bush 
(Ey.),  64;  State  v.  Freeman,  38  N.  H.  426;  Staates  v.  Boiou^ 
of  Washington,  44  N.  J.  L.  605,  43  Am.  Bep.  402;  Soon  Hing 
▼.  Crowley,  113  U.  S.  703,  6  Sup.  Ct  Bep.  730,  28  L.  ed.  1145 ; 
Barbier  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct  Bep.  357,  28  L. 
ed.  923;  Smith  &  Lackey  v.  Mayor  etc.  of  Knoxville,  3  Head 
(Tenn.),  245;  Ex  parte  Wolf,  14  Neb.  24,  14  N.  W.  660;  Max- 
well V.  Jonesboro,  11  Heisk.  (Tenn.)  257. 

^  We  are  of  the  opinion  that  the  authority  to  enact  ordinance 
No.  586  is  specifically  given  by  subdivision  16  of  section  4800 
above,  as  amended;  that  it  is  a  police  regulation,  and,  in  the 
absence  of  clear  proof  to  the  contrary,  it  will  be  deemed  reason* 
able. 

The  defendant  was  properly  convicted,  and  the  judgment  and 
order  denying  his  motion  for  a  new  trial  are  affirmed. 


On  the  Power  of  Municipal  Corporations  to  limit  the  hours  ^ 

which  certain  businesses  may  be  carried  on,  see  Ex  part6  Byrd,  84 
Ala.  17,  6  Am.  St.  Bep.  328;   Staates  v.  Washington,  44  N.  J.  L. 
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606,  43  Am.  Bep.  402;  Hall  v.  Carmicbael,  8  Bazt.  211,  35  Am.  Bep. 


The  BuHness  of  Pawnbrokers  is  within  the  police  power  of  the  state 
and  Bulueet  to  reasonable  rules  and  regulations;  and  a  very  dear 
abase  of  this  power  must  be  shown  in  order  to  justify  a  court  in 
declaring  the  regulations  unreasonable  and  void:  Grand  Bapids  r^ 
Brand  J,  105  Mich.  670,  55  Am.  St.  Bep.  472:  St.  Joseph  ▼.  Levin,  12a 
Ho.  588,  49  Am.  St.  Bep.  577. 


McCONNELL  v.  COMBINATION  MINING  AND  MILLING 

COMPANY. 

[30  Mont.  239,  76  Pae.  194.] 

OOBPORATION8— Action  Against  Oillcen  by  Minority  Stock- 
holders. — A  corporation  is  necessarily  made  a  party  to  an  action 
against  its  officers  for  fraudulent  misappropriation  of  its  funds; 
though  the  action  is  brought  by  the  minority  stockholders  in  their 
names  as  plaintiffs,  it  is  really  brought  on  behalf  of  the  corporation, 
(p.  709.) 

COBPOBATIONS—Action  Against  Oillcen.— Demand  on  the 
oiBeers  of  a  corporation  to  bring  suit  for  their  fraud  in  misappro- 
priating its  funds  is  not  a  condition  precedent  to  the  right  of  action 
by  the  minority  stockholders,     (p.  709.) 

COBFOBATION8— Action  Against  Officers  by  Minority  Stock- 
hoiden.— Though  the  allegations  in  a  complaint  in  an  action  against 
the  officers  of  a  corporation  for  their  fraudulent  misappropriation  of 
its  funds  are  not  sufficient  to  enable  the  action  to  be  considered  as 
brought  on  behalf  of  others  than  the  minority  stockholders  named 
as  pSdntiifs,  its  sufficiency  as  an  action  in  their  behalf  is  not  im- 
paired by  sJlegations  that  they  bring  it  for  others  as  well  as  for 
themselyeB.     (p.  709.) 

EQUITT  JUBISDICnON.— A  court  of  equity,  having  obtained 
JTvisdiction  for  one  purpose,  may  retain  that  jurisdiction  for  all 
purposes  of  the  action  necessary  to  the  complete  protection  of  the 
plakUff's  rights,     (p.  710.) 

00BPOBATION8— Donations  Ultra  Vires.— If  the  statute  speci- 
Acs  the  purposes  for  which  a  corporation  may  be  created,  and  politi- 
cal purposes  do  not  appear  in  the  enumeration^  donations  for  such 
purposes  are  beyond  the  power  of  the  corporation,  and  not  binding 
upon  minority  stockholders  who  do  not  sanction  by  act  or  acquies- 
cence the  making  of  such  expenditures,     (p.  714.) 

OOBFOBATION8— Bight  to  Vote  Salary  to  Director.— In  the 
absence  of  power  emanating  from  the  stockholders  from  statute,  or 
from  by-laws  legally  adopted,  the  directors  of  a  corporation  have 
BO  authority  to  vote  a  salary  to  any  of  their  number,     (p.  714.) 

OOBPOBATIOHS— Bigbt  to  Vote  Salary  to  Directors.— A  reso- 
lution of  four  directors  of  a  corporation  voting  three  of  their  num- 
her  nlaries,  predicated  on  by-laws  previously  passed  by  the  same 
directors  and  one  other  is  void.     (p.  715.) 

OOBPOBATIONS— Bifl^t  Of  Directors  to  Vote  Salary.— Direc- 
tors in  a  corporation  cannot  act  on,  nor  form  part  of  a  quorum  to  act 
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•on,  a  proporition  to  vote  part  of  their  number  salary,  increase  tbeir 
eompensation,  or  vote  themselves  back  pay.  Their  acts  in  this  Te> 
■poet  are  void.    (p.  716.) 

OOBPORATIONS— Bemoval  of  Offlce  tnm  State.— The  beard 

■of  directors  of  a  corporation  has  no  power  to  remove  the  priseipal 
business  office  of  the  corporation,  its  records  and  funds,  bej^ond  tim 
jurisdiction  of  the  state  in  which  the  corporation  was  ereat^  and  in 
which  its  business  is  actuallj  transacted.  Such  acts  are  nltra  Ttres 
«nd  void  as  to  stockholders  set  consenting  thereto  or  participating 
therein,     (p.  719.) 

OORPORATIONB — ^BemoYSl  of  Official  Bnalness  from  State.^ 
Directors  of  a  corporation  may  transact  business  outside  of  the  state 
where  the  corporation  is  created,  but  they  have  no  right  to  moTO  the 
entire  official  business  of  the  corporation  beyond  the  state,  and  their 
acts  in  attempting  to  hold  regular  monthly  meetings  and  to  sit  as 
the  board  of  directors  in  another  state  are  ultra  vires  and  void,  (p^ 
719.) 

COBPORATIONB-oltatifleatioii  of  Unauthorized  Acts  of  IM- 
rectors— Estoppel.— Stockholders  in  a  corporation  who  took  no  part 
in  a  meeting  of  directors  and  stockholders,  and  did  not  vote  either 
in  person  or  by  proxy,  are  not  estopped  to  complain  of  unauthorized 
-acts  of  directors,  ratified  at  such  meeting,     (p.  720.) 

OOBPOUATIONS-IUegal  Acts  of  Directors— Laches  In  Mak- 
ing Complaint.- If  a  series  of  illegal  acts  by  the  directors  of  a  cor- 
poration are  continued  over  a  period  of  years  and  until  the  com- 
mencement  of  a  suit  against  them  therefor  by  the  minority  stock- 
holders, the  latter  are  not  guilty  of  laches  in  the  delay  in  bringing 
the  suit.     (p.  720.) 

EVIDENCE.- Minutes  Purporting  to  be  of  Corporation  Meet- 
ings, consisting  of  separate  sheets  of  paper  pinned  to  the  leaves  of 
a  record-book,  are  not  sufficiently  identified  to  be  admissible  in  evi- 
dence,    (pp.  720,  721.) 

EVIDEirCE— By-laws  of  ttorporaUon.— If  part  of  the  by-laws 

of  a  corporation  are  introduced  in  evidence  over  objection,  the  object- 
ing party  has  the  right  to  introduce  in  evidence  the  remaining  part. 
<p.  721.) 

COBPOUATIGKB-LiabiUty  of    OfflMr  for  Ml«9prepiUtlos 

of  Funds.— If  the  secretary  of  a  corporation,  illegally  paid  a  salary 
by  the  directors  thereof^  is  not  himself  a  director  and  not  connected 
with  the  act  of  such  directors  in  fraudulently  misappropriating  the 
'Corporate  funds,  he  cannot  be  held  liable  by  the  minority  stoeUiold- 
ers,  but  the  directors  who  -caused  the  money  to  be  paid  to  him  may 
be  required  to  account  therefor,     (p.  721.) 

E.  A.  Harwood  and  E.  Schanukow,  for  the  appellants. 

Forbis  &  Evans^  for  the  respondents. 

***  POOEMAN,  C  The  original  complaint  in  this  caoflo 
was  filed  September  8^  1898.  Subsequently  seToral  supplemen* 
tal  complaints  and  amendments  weie  filed  to  meet  new  oondi* 
tions  arising,  or  to  put  in  issue  facts  ^eged  to  have  been  dis- 
covered after  the  commenoement  ^of  ihe  action.  It  is  all^[ed 
that  the  individuals  named  'as  idefendante^  pretending  to  act  aa 
trustees  (directors)  of  the  defendant  ^corporation,  wrongfuUj 
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abandoned  Hie  principal  office  of  the  company,  at  Butte,  Mon« 
ana^  and  moved  the  books,  records,  stock  register  and  papers 
o  St^  lionis,  Missouri;  that  they  were  proceeding  to  sell  the 
tock  of  plaintiffs  to  satisfy  assessments  wrongfully  made;  and 
liat  ifaey  had  misappropriated  funds  and  other  property  of  the 
x>mpan7,  and  had  been  guilty  of  fraud  in  connection  therewith. 
[be  court  was  asked  to  enjoin  the  defendants  from  selling  the 
(tock^  to  require  the  return  of  the  records  to  Butte,  and  that 
ief endants  be  required  to  render  an  accounting.  An  injunction 
ras  issued,  restraining  the  selling  of  the  stock,  and  forbidding 
Qie  defendants  to  detain  longer  away  from  Butte  the  records  of 
the  company.  The  material  allegations  of  the  complaint  were 
j^nt  in  issue  by  the  defendants. 

A  referee  was  appointed  by  the  court  to  hear  the  eridence, 
to  make  findings  of  fact  and  conclusions  of  law,  and  report  the 
same  to  the  court.  The  referee  having  made  his  report  adverse 
to  the  contentions  of  the  plaintiff,  judgment  of  dismissal  was 
entered^and  from  this  judgment,  and  the  order  overruling 
plaintifr^motion  for  a  new  trial,  this  appeal  is  taken. 

**^  The  defendant  company  was  incorporated  under  the  laws 
of  Montana  territory,  December  27,  1887,  for  the  purpose  of 
carrying  on  a  general  mining  and  milling  business;  to  locate,  ac- 
quire sell,  develop,  and  work  mines  and  mining  claims ;  and  to 
buy,  seU  and  treat  ores;  these  operations  to  be  carried  on  at 
Black  Pine  mining  district,  Deer  Lodge  county,  and  also  at 
Butte  City,  Silver  Bow  coxmty;  the  business  of  the  company 
to  be  transacted  at  both  these  places,  but  the  principal  office  to 
be  at  Butte  City.  The  capital  stock  of  the  company  consisted 
of  $600,000,  represented  by  300,000  shares  of  stock,  of  the  par 
value  of  two  dollars  each.  Seven  directors  were  to  manage  the 
affairs  of  the  company.  The  mines  of  the  company  were  oper- 
ated until  July  or  August,  1893,  when  they  were  closed  down, 
and  remained  closed  until  June,  1895,  when  operations  were 
resumed  and  continued  until  February,  1897,  when  the  mines 
were  again  closed,  and  have  not  been  operated  since  that  time. 

At  the  annual  stockholders'  meeting  held  in  Butte  City,  Mon- 
tana, June  1^7,  1892,  the  defendant  directors,  together  with 
plaintiffs  Williams  and  Joseph  H.  Harper,  were  elected  di- 
rectors for  the  ensuing  year.  On  July  6,  1892,  this  new  board 
of  directors  met,  but,  no  quorum  being  present,  adjourned  to 
meet  in  St.  Louis.  Plaintiffs  Williams  and  J.  H.  Harper  were 
present  and  supported  this  action.  In  the  published  notice  of 
this  stockholders'  meeting  was  contained  a  statement  that  at 
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BQch  meeting  the  question  of  remoTing  the  office  to  St.  Look 
would  be  submitted^  and  the  following  resolution  was  intro- 
duced: '^Besolved^  that  the  home  office  and  directory  of  the 
Combination  Mining  and  Milling  Company  be  lemoved  from 
fhe  dty  of  Butte,  in  the  state  of  Montana,  to  the  city  of  St 
Louis,  in  the  state  of  Missouri,  and  that  the  incoming  president 
and  board  of  trustees  (directors)  be  and  the  seyen  are  herd)j 
authorized  and  empowered  to  perform  any  needful  and  lawful 
acts  whatsoever  necessary  or  required  for  the  purpose  of  sodi 
removal/'  Two  himdred  and  sixty-one  thousand  four  hundred 
and  twenty-nine  shares  of  stock  were  voted  in  favor  of  this  *^ 
resolution,  and  1,600  shares  against  it  Plaintiffs  Williams,  J. 
H.  Harper  and  Helen  C.  Harper  supported  this  resolntiazL 
The  records  of  the  company  from  this  time  until  the  return  of 
the  office  to  Butte,  in  October,  1898,  appear  to  be  in  a  somewhs^ 
chaotic  condition.  The  treasurer,  it  appears,  kept  no  record 
at  all.  The  secretary's  record  is  in  part  regular  in  form,  and 
in  part  consists  of  fragmentary  scraps  and  separate  sheets  of 
paper  written  in  pencil,  containing  blanks  and  marginal  nota- 
tions pinned  to  the  leaves  of  some  book,  or  laid  loosely  betwe^ 
the  leaves.  Certain  writings  purporting  to  be  by-laws  of  tbe 
company  were  also  presented.  Some  of  these  records  consist  of 
references  to  resolutions  or  proceedings  by  number,  witiiont 
containing  the  resolutions  or  proceedings  to  which  they  refer. 
These  matters  were  all  offered  in  evidence,  and  were,  except  the 
loose  sheets,  admitted,  for  one  purpose  or  another,  over  the  ob- 
jections of  plaintiffs. 

Passing  tiiese  objections  for  the  time  being,  and  considering 
these  so-called  records  in  connection  with  the  oral  testimony  io 
the  cause,  it  appears  that  Charles  D.  McClure  was  president, 
Paul  A.  Fusz  vice-president,  M.  Sumsey  treasurer,  and  Jeeee 
B.  Mellor  secretary  of  the  board  of  directors;  that  at  tbe  meet- 
ing of  this  board  held  at  St  Louis,  December  29, 1892,  at  which 
were  present  defendants  Ewing,  Fusz,  M.  Bumsey,  L.  M.  Rnm- 
sey  and  President  McClure  this  proceeding  was  had:  'That 
this  board  does  hereby  approve  the  following  salaries  and  office 
rent,  as  set  by  the  president :  Secretary's  salary  $1,250  per  fl&' 
num,  messenger's  salary  $300  per  annum,  office  rent  $200  per 
annum.''  That  on  FAruary  26,  1893,  this  board  held  an  ad- 
journed meeting  at  St.  Louis,  at  which  were  present  Vice- 
president  Fusz,  L.  M.  Rumsey,  Treasurer  M.  Bumsey  and  Picsi- 
dent  McClure,  and  the  following  proceeding  was  had:  ''Mr. 
Fusz  offered,  Mr.  L.  M.  Sumsey  seconding,  that  the  president 
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be  paid  a  salary  of  $2^500  per  annum ;  that  the  vice-president 
be  paid  a  salary  of  $5.00  per  day  for  each  day  actually  served; 
that  the  treasurer  be  paid  a  salary  of  $25  per  months  all  to 
date  from  January   1,  1893.    Adopted/'    It   further   appears 
*^  that  these  defendants^  acting  as  such  board  of  directors, 
continued  to  hold  meetings  at  St.  Louis,  Missouri,  until,  in  obe- 
dience to  the  order  of  the  court,  they  returned  the  records  to 
Montana;  and  at  Butte,  Montana,  October  27,  1898,  a  directors' 
meeting  was  held,  at  which  were  present  Ewing,  Fusz,  Eumsey, 
Williams  and  one  Merrill,  who  was  then  a  director;  absent, 
McClure  and  M.  Sumsey.    At  this  meeting  the  minutes  of  the 
meeting  of  November  21,  1891,  and  July  16,  1892,  were  also 
read  and  approved  by  all  the  trustees  present,  except  Williams, 
^ho  did  not  vote.    The  minutes  of  the  various  directors^  meet- 
ings which  had  theretofore  been  held  in  the  city  of  St  Louis 
"Were  then  read  and  approved  by  all  of  the  directors  present,  ex- 
cept Williams,  who  did  not  vote.    It  appears  further  that  dur- 
ing the  time  the  office  was  maintained  at  St  Louis  the  stock- 
holders* meetings  were  held  at  Combination,  Montana,  these 
defendants,  except  Mellor,  being  uniformly   te-elected   as   di- 
rectors.   The  defendant  Mellor  was  at  no  time  a  director,  hut 
was  during  this  period  in  addition  to  being  the  secretary  of 
the  board  of  directors,  also  the  private  secretary  of  defendant 
McClure. 

The  expenditures  and  charges  to  which  specific  objections  are 
made  are: 

President  McClure,  salary  as  president $14,374  78 

President  McClure,  expenses  attending  stockholders* 
meeting 76  00 

Prtsident  McClure,  attorney's  fee 600  00 

Vice-president  Fusz,  salary  as  acting  president....  1,038  16 

Vice-president  Fusz,  attorney's  fee 400  00 

vice-president  Fusz,  visiting  directors  in  Montana  in 

May,  1896 73  20 

Treasurer  Rumsey,  salary  as  treasurer   and   acting 

president 2,010  28 

^W.  Ewing 60  00 

Jose  B.  Mellor,  salary  as  secretary 7,760  01 

^ce  boys  at  St  Louis 1,089  85 

Telephone 696  20 

^^,  office  supplies,  subscription  to  newspapers,  in 

St  Louis 2,147  94 

^^ia  S.  McClure,  as  attorney's  fee 700  00 
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bimetallic  IL  Co.,  a  corporation,  attorney's  fee,  In 

March,  1893 562  55 

Also  an  entry  as  ^'inexplainable  shortages''  from  1896 

to  1897 5,076  00 

Also  an  entry  in  favor  of  Paul  A  Fusz,  C.  T.  Bhodes, 
Boyd  Bros,  and  W.  J.  Schofield,  for  expenses  of 
this  suit 1,056  65 

Demand  note  dated  December  23,  1896,  to  the  Na- 
tional Bank  of  Commerce  in  St  Louis,  with  inter- 

^t  at  six  per  cent  per  annum  from  date 10,000  00 

This  note  is  signed  '^Combination  Mining  & 
Milling  Co.  Chas.  D.  McClure,  Pres.''  There 
yras  also  a  deposit  of  25,418  ounces  ^^  of  ailyer 
bullion,  having  a  value  of  $16,000,  made  to  secure 
the  payment  of  this  note. 

Demand  note  dated  March  4,  1897,  to  the  National 
Bank  of  Commerce  in  St.  Louis,  interest  at  aiz 

per  cent  per  annum  from  date 10,000  00 

This  note  is  signed,  ^'Combination  Mining  & 
Milling  Co.,  by  M.  Eumsey,  Acting  President.'* 
A  deposit  of  32,172  ounces  of  silver  bullion,  th^i 
having  a  value  of  some  over  $20,000,  was  made  as 
security  for  the  payment  of  this  note. 

Demand  note  dated  March,  1899,  to  State  National 
Bank  of  St.  Louis,  interest  at  five  per  cent  per  an- 
num      3,500  00 

This  note  is  signed,  ''Combination  Mining  &  M. 

Co.,  by  M.  Eumsey,  Acting  Preaidenf 
'^'Promissory  note  or  writing  obligatory,^'  dated  June 

18,  1898,  to  State  Bank  of  St.  Louis,  due  six 

months  after  date,  with  interest  at  eight  per  cent 

per  annum  from  maturity 18,000  00 

This  instrument  is  signed,  "Combination  M.  & 

M.  Co.,  Chas.  D.  McCluie,  President" 
Amount  collected  on  assessment  of  June  18,  1898. .  10,605  95 
Amount  claimed  to  have  been  loaned  and  advanced 

to  company  by  President  McClure 9,583  30 

Maintaining  office  at  Butte  since  return  in  October, 

1898,  at  $180  per  month 

Disposition  of  the  proceeds  derived  from  the  sale  of 

the  silver  bullion  deposited  as  security 

1.  It  is  claimed  by  respondents  that  it  does  not  appear  that 
plaintifiEs  had  first  exhausted  their  remedy  within  the  corponr 
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tion^  and  cannot  maintain  this  suit.  The  plaintiffs  make  no 
complaint  against  the  corporation  as  such^  or  against  the  other 
stockholders  thereof,  bnt  seek  relief  against  the  individual 
trustees  and  officeholders^  who^  it  is  alleged^  have  been  and  are- 
now  frandnlently  diverting  and  misappropriating  the  funds  of 
the  corporation,  and  were  attempting  to  sell  the  stock  of  plain-' 
tiffs  to  satisfy  an  illegal  assessment  levied  by  the  same  indi- 
vidual defendants.  The  corporation  is  necessarily  made  a  party 
to  the  action.  Though  in  the  name  of  the  plaintiffs^  the  action 
is  in  reality  on  behalf  of  the  corporation :  Beach  v.  Cooper,  72: 
Cal.  99,  13  Pac.  161. 

The  action  being  directed   against  the  trustees   and   ofiBce-- 
holders,  it  wonld  be  idle  to  require  the  plaintiffs  to  first  make  the 
demand  against  those  officials  that  they  bring  suit  against  them* 
•elves;  and  it  further  appears  that  one  of  the  purposes  for  which^ 
the  suit  was  brought  was  to  restrain  the  sale  of  stock  under  aiv 
assessment  levied  m  St  Louis  m  June,  1898 ;  that  this  «^  stock: 
would   become   delinquent  August  5th  of  the  same  year,  andi 
would  be  sold  on  the  10th  of  the  following  September,  a  period' 
of  Uttle  over  thirty  days  intervening  between  the  alleged  levy 
of  the  assessment  and  the  time  when  the  same  would  become 
delinquenL    If  it  were  possible  in  that  limited  time  for  plaintiffs 
to  counsel  with  aU  the  other  stockholders  or  call  a  stockholders!' 
meeting  to  consider  the  same,  such  action  would  be  unnecessary;, 
for  the  reason  that,  had  all  the  other  stockholders  refused  to 
interfere  with  the  assessment,  any  stockholder  owning  a  single 
^Iwu-e  of  stock  would  have  the  right  to  bring  the  action  in  his 
<>wn  name  to  prevent  his  own  property  from  being  sacrificed 
to  »itisfy  an  illegal  assessment    If  the  allegations  of  the  com- 
plaint are  not  sufficient  to  entitle  Ihe  action  to  be  considered 
M  brought  on  behalf  of  others  than  the  plaintiffs,  its  sufficiency 
•8  an  action  in  their  own  behalf  is  not  impaired  by  the  aver- 
ments that  they  bring  it  for  others  as  well  as  for  themselves  t 
Wickersham  v.  Crittenden,  93  Cal.  17,  28  Pac.  788. 

In  Forrester  v.  Boston  A  Montana  etc.  Min.  Co.,  21  Mont^ 
^,  55  Pac.  229,  363,  the  court  says :  "The  law,  which  does  not 
demand  or  request  that  a  person  or  corporation  sue  him  or  itself,. 
J^or  require  the  doing  of  any  useless  thing,  as  prerequisite  to 
tte  accrual  of  a  right  of  action,  will,  therefore,  in  the  circum- 
■^ces  here  existing,  permit  the  plaintiffs  to  maintain  suit  to 
mido  or  prevent  the  acts  of  directors  or  stockholders,  performed 
OT  tiiieatened  to  be  performed,  if  such  acts  be,  as  to  plaintiffs,. 
^Jtra  vires" :  Qerry  v.  Bismarck  Bank,  19  Mont  199,  47  Pac. 
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aii£  ^i»  stiraErj.    "Se  pre^3ai  bad  the  cnstodj  and  conti 

'if  ^itf  mmef  sni  fm5$  ef  rie  ^^ccipinj  and  had  the  aathod 

17  7«^  "ztf  SEZ»  m  m  PTii^bffs  arpro^  bj  the  piesident  ai 

f  ^^-^i  :«^  3»  sKT-arr.  tx  cbecis  sgned  bj  the  treasurer  ai 

•snr  Tr*i  jdic    lb*  srTTg  of  ilsese  checks  seons  to  hare  bei 

k^-^r:  ^tf  ni>  fm'^ai  »f:r=«d  bj  the  tmsurer.    The  boai 

tjL  tz^srn:^  zji  nx  sz'pasr  »  baie  nznred  in  the  aUowance  i 

w-Tiisn:  :c  mx^^mt^,  aar  k  tbece  anjthing  in  the  record  to  tl 

*^x  ziasi  ^  SMri  ff  iirKt:?^  bad  ever  ordered  paid  anj  m 

^-^iz-S.     r»  ^iMj4>.ti,  ii  arpeais.  kept  no  books,  at  alL     Tl 

5SI^•x^H^s  ^^ust  ht  xeEsaend  vould  therefore  be  cdlated  froi 

■TV  >^:^  £?TC  1 J  a*  sonarr  and  the  president    The  presi 

bmz  sal  xitf  «LLgu.^i  vee  :hevefoie  chained  with  the  knowJ 

«ipv  1  c  all  :ztf  «siier limes  sade,  to  whom  thej  were  made 

ynf  f  :r  wias  iiL.MH.    Tbc  eridcBoe  of  those  two  officials  rela 

X'-?  T*  ^3if  -aynr'Txres  AupA  in  die  complaint  as  haying  beei 

a  ir  si.T'TO.'xryaL  a:  tie  fxads  of  the  oompanj  is  yeiy  meager 

rw  7r-i^'f»^2ir  stjs  be  rid  not  know  what  the  serenty-fiye  doUan 

W3I&  Tiiji  T'T^  f  *ir:  ii  Bar  haie  beea  for  traveling  expenses  oi 

>^-«ri     rbf  iKTYcanr  vtecpCs  no  eq>Unation.    The  president 

firx^^  jSTs  t^^&z  te  cansoc  teQ  what  the  $500  paid  him  as  at- 

x^r-PT'  i^  ^ns  f  .Y.  dxectC  thst  it  was  in  rdation  to  salt  con- 

r«:i^     7^  4«c!:«K7$  meager  stttements  are  to  the  same 

iiif  v^    7^  ^^'•'^  F*^-  ■*  attotncy's  fee  to  defendant  Fosx  is 

3^  f  TTTju^rwii  >j  lie  president,  bi^  the  secretsiy  and  Puss  saj 

^  w»  :x  .%-ai«vcxra  widi  trtTding  expenses  to  Utah  to  in- 

,;-ir^  a  rcx"«s  for  wxiddng  silTer.    No  explanation  what- 

dollars  and  seyenfy  cents  paid 
booksy  tor  risiting  directors  in  1896. 


r    i,  1904.]    McCoNNELL  V.  Combination  Min.  etc.  Co.   711 

'fifty  dollars  paid  Ewing^  it  is  claimed^  was  for  auditing 

9.     The  $1^089^85  was  for  expense  of  office  boys  at  St.  Louis 

:P  1892  to  1898.    The  $595.20  charged  for  telephone  was 

i  for  that  purpose  at  St  Louis  during  this  period.    The 

^7.94  charged  for  office  supplies,  subscriptions  to  news- 

--  jrs,  ****  etc.,  was  for  rent,  stationery  and  books  in  St.  Louis. 

-f  ^  $700  paid  to  Louis  S.  McGlure  as  attorney  fee  was  simply 

--1  him  by  the  president,  Charles  D.  McClure,  to  be  used  in 

-  ''silver  cause,''  though  how  it  was  used,  and  when,  or 

4ther  at  all,  the  record  is  silent.    Tlie  attorney's  fee  paid  the 

ftetallic  Company,  of  $562.55,  was  to  assist  in  paying  ex- 

^  ^mes  of  a  delegation  sent  to  Helena  to  work  for  the  creation 

T.  firanite  county.    No  explanation  is  attempted  of  the  $5,076 

■  mred  as  ''inexplainable  shortages."    The  $1,056.55  charged 

.-   favor  of  Pusz,  Bhodes,  Boyd  Bros,  and  Schofield,  for  the 

yenses  of  this  suit,  are  allied  to  be  expenses  incurred  by 

\pz  and  Mellor  in  preparing  for  the  defense  of  this  action. 

.#e  money  received  on  the  two  $10,000  notes  executed  to  the 

^  ink  of  Commerce,  St  Louis,  it  is  claimed,  was  sent  to  Mon- 

'.  fia  to  be  used  for  the  benefit  of  the  company.    The  $3,500 

^te  to  the  State  National  Bank  of  St.  Louis,  it  is  claimed,  was 

aed  for  paying  the  salary  of  Rhodes  and  Coy,  and  for  pur- 

kasing  goods.    Bhodes  was  assistant  secretary. 

It  is  claimed  that  the  proceeds  of  the  $18^000  note  executed 
e  the  State  Bank  of  St.  Louis  were  used  in  taking  up  the  other 
.wo  $10,000  notes. 

It  appears  further  that  $10,605.95  was  collected  on  the  void 
assessment  of  June  18,  1898,  and  was  paid  to  the  president; 
that  the  $9,515.41  claimed  to  have  been  loaned  to  the  company 
by  tiie  president  was  for  the  purpose  of  refunding  to  the  stock- 
holders the  amount  paid  in  on  this  void  assessment.    The  presi- 
dent says  this  amount  paid  in  on  this  void  assessment  was  used 
by  the  company,  and  he  says:  '1  advanced  the  amount  to  the 
company,  and  Ihe  money  was  used  for  care-taking,  insurance, 
taxes  and  other  necessary  running  expenses,  and  interest."    He 
also  adds  that  no  salaries  were  paid  out  of  the  above  funds  to 
officers.    Whether  the  president  has  reference  to  the  money 
loaned  by  him  to  the  company,  or  to  the  $10,605.95  when  he 
says  it  was  used  by  the  company  for  insurance,  taxes,  running 
expenses,  etc.,  and  that  no  part  was  paid  for  salaries,  cannot 
be  gathered  from  his  general  answer.    The  secretary,  Mellor, 
^"^  in  testifying  relative  to  expenditures  of  the  amount  paid  in 
on  this  void  assessment,  says  ^'that  $5,400  of  it  was  retained  by 
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the  president*'  Then  he  corrected  that  statement,  and  aaid  the 
amount  retained  by  the  president  was  $6^364.92.  On  redirect 
examination  he  states  that  this  amount  retained  by  the  president 
waa  $5^074.79;  also  that  a  check  was  drawn  in  favor  of  IL 
Bumsey  for  $675 ;  that  a  check  was  also  drawn  in  favor  of  A.  W. 
Ewing  for  fifty  dollars;  that  another  check  was  drawn  in  favor 
of  Mr.  Fusz  for  $487.50.  None  of  these  checks  had  been  paid. 
The  only  explanation  of  the  $180  per  month  charged  for  main- 
taining the  ofiBce  in  Butte  is  that  '^it  is  necessary  expense.*^ 
The  record  shows  that  thirty-five  dollars  of  this  was  for  rent. 
What  the  other  was  for  is  not  explained.  The  testimony  far- 
ther shows  that  $250  per  year  is  the  reasonable  expense  of  main- 
taining the  company's  office  at  Butte^  and  doing  the  necessary 
bookkeeping,  and  that  $5,000  per  year  was  ample  to  protect  the 
company's  property  and  to  pay  the  insurance  and  taxes. 

On  the day  of ,  1900,  the  National  Bank  of  St 

Louis  brought  suit  in  the  United  States  circuit  court  for  the 
district  of  Montana  against  the  defendant  company,  and  re- 
covered judgment  by  default  against  said  company  for   the 
amount  of  the  $3,500  note,  and  also  for  the  amount  of  the 
$18,000  note,  which  had  been  assigned  to  the  plaintiff;  the 
amount  of  said  judgment  being  $29,903.06.     Execution  was  is- 
sued, and  the  personal  property  of  the  defendant  company  sold 
to  the  Bimetallic  Mining  Company,  a  corporation  operated  by 
defendants,  for  $800,  and  the  real  estate  was  sold  to  the  plaintiff 
in  that  action  for  $29,075.    Defendant  Charles  D.  McClure  also 
obtained  a  defaidt  judgment  against  the  defendant  company 
for  $9,583.30,  for  the  money  alleged  to  have  been  loaned  by  him 
to  repay  the  void  assessment,  and  for  sixty-seven  dollars  and 
eighty-nine  cents  paid  out  on  account  of  the  company.     Sale  of 
this  property  under  execution  was  made  on  May  11,  1900.     In 
the  statement  made  by  Treasurer  M.  Bumsey,  on  January  6, 
1898,  the  personal  property  belonging  to  the  company  is  listed,, 
with  a  value  thereof,  and  amounts  to  several  thousand  dollars 
One  diamond  drill  alone  ^^  is  listed  at  $3,247.60.     The  re- 
turn of  the  United  States  marshal  does  not  specify  the  items  of 
personal  property  sold.    The  defendant  corporation  was  not 
operating  its  mines  during  any  of  this  period,  and  the  record 
does  not  contain  any  explanation  of  this  enormous  decrease  in 
the  value  of  its  personal  property.    When  the  company  closed 

s  operations  in  1893,  the  reasons  for  such  action  given  was 
low  price  of  silver.  In  1895,  when  operations  were  le- 
sd^  it  is  shown  that  silver  was  still  lower  than  when  the 
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campany  closed  in  1893^  bnt  the  defendant  alleged  that  it  was 
for  the  purpose  of  working  off  supplies  then  on  hand;  yet  it  ap* 
pean  that  in  February,  1897,  when  operations  were  finally 
dosed,  the  company  had  on  hand  more  than  $20,000  of  sup* 
plies,  and  it  is  not  in  the  record  that  any  disposition  was  ever 
made  of  theim. 

The  record  does  not  contain  any  specific  authority  from  the 
board  of  trustees  to  any  of  the  officials  to  negotiate  these  loans 
OT  to  execute  these  notes;  neither  does  the  entry  of  any  of  these 
charges  in  the  books  of  themselves,  in  the  form  there  appearing 
in  the  light  of  this  evidence,  show  that  the  expenditures  were 
for  Intimate  corporate  purposes,  the  plaintiffs  having  shown 
that  neither  of  the  parties  to  whom  an  attome/s  fee  was  cred- 
ited was  in  fact  an  attorney.    Under  the  role  which  the  officials 
claimed  was  their  guide,  the  president  and  secretary  were  to  be 
given  vouchers  for  these  several  expenditures,  but  at  this  hear- 
ing these  vouchers  were  either  not  produced,  or,  if  produced, 
ihey  contained  no  information  as  to  what  the  items  were  ex- 
pended for.    It  is  claimed  by  defendants  that  the  word  ^^attor- 
ney''  should  be  read  ''agent ^'    The  donation  to  Louis  S.  Mc- 
dnre  and  to  the  Bimetallic  Mining  Company  were  clearly  out- 
side of  the  purposes  for  which  the  corporation  was  created,  both 
being  for  strictly  political  purposes.    The  statute  specifies  the 
purposes  for  which  corporations  may  be  created.    Political  pur- 
poses do  not  appear  in  the  enumeration*    The  stockholders  of 
Ihe  company,  for  aught  the  record  here  shows,  were  not  unani- 
mous in  their  political  beliefs,  or  in  the  desire  to  have  this  new 
county  created.    It  is  also  possible  that  a  majority  of  the  stock- 
holders ^'^  may  have  sanctioned  all  these  actions  of  these  di- 
rectors and  of  these  officials  in  such  a  manner  as  to  be  binding 
upon  them,  but>  if  so,  it  is  on  the  ground  of  estoppel,  and  is  not 
binding  upon  those  stockholders  who  did  not  take  part  in  these 
proceedings,  or  sanction,  by  act  or  acquiescence,  the  making  of 
ttieae  expenditures :  Cook  on  Corporations,  par.  657.    It  further 
i^pears  that  the  deposit  of  57,590  ounces  of  silver  made  as  se- 
curity for  the  payment  of  the  two  $10,000  notes  was  withdrawn 
and  sold,  but  there  is  no  evidence  as  to  what  became  of  the  pro- 
eoeds. 

3.  On  February  25,  1893,  four  of  the  defendant  directors 
tssembled  at  St.  Louis,  and,  on  motion  of  Vice-president  Fusz, 
▼oted  three  of  their  number,  to  wit,  President  Charles  D.  Mc- 
Olure,  Vice-president  Paul  A.  Fusz  and  Treasurer  M.  Rumsey, 
the  salaries  before  mentioned.    This  resolution  not  only  fixed 
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"the  salaries  of  these  ofiBcials,  but  gave  them  back  pay  from  tlie 
4nt  day  of  January,  1893.  Officers  of  a  corporation  are  not, 
-as  of  right,  entitled  *to  salaries.  Neither  has  the  board  of  di- 
rectors the  inherent  power  to  vote  a  salary  to  any  director.  The 
power  so  to  do  must  emanate  from  the  stockholders,  from  statute 
or  from  by-laws  legally  adopted. 

In  Blue  T.  Capital  Nat  Bank,  145  Ind.  518,  43  N.  K  655, 
the  court,  at  page  521,  145  Ind.,  and  page  656,  43  N.  E.,  says: 
'^^In  Thompson's  Commentaries  on  the  Law  of  Corporations, 
volume  4,  section  4682,  the  rule  with  reference  to  the  question 
7>resented  by  this  plea  is  stated  thus :  ^The  president  of  a  cor- 
poration is  always  a  member  of  its  board  of  directors.    In  ad- 
dition to  his  ordinary  duties  as  a  director,  it  is  his  function  to 
prf^de  at  meetings  of  the  board,  and,  together  with  the  sec- 
retary^  and  by  means  of  the  corporate  seal,  where  a  seal  is  re- 
quired, to  authenticate  the  formal  acts  and  contracts  of  the 
corporation.    In  respect  of  his  right  to  compensation,  he  ifi 
subject  ordinarily  to  the  rule  already  stated  with  regard  to 
dinvtors;  he  is  not  entitled  to  any  compensation  for  perform- 
ing the  ordinary  duties  of  his  office,  unless  the  govenung 
statute,  or  some  by-law,  regulation,  resolution  or  contract,  to 
which  his  own  vote  was  not  essential,  has  given  it  to  him.    As 
the  law  does  not  imply  an  agreement  to  pay  ***•  for  such  ser- 
vices, in  order  for  him  to  recover  compensation  for  them,  he 
must  at  least  show  an  anteced»it,  valid  agreement  to  pay  for 
them.'    That  the  proposition  stated  in  the  text  is  correct,  we 
have  no  doubt;  that  it  is  well  fortified  by  the  decisions,  we 
know ;  and  that  the  same  rule  applies  to  the  office  of  vice-presi- 
dent, it  is  needless  to  suggest :  .  •  •  .  Thompson's  Commentariet 
on  the  Law  of  Corporationfi>  see.  4380;  Loan  Assn.  v.  Stone- 
met«.  29  Pa.  St  534:  Cheeney  ▼.  Lafayette  etc.  Co.,  68  DL 
570,  IS  Am,  Rep.  584;  New  York  etc  Co.  y.  Ketchum,  27 
Conn.  170;  .  .  .  •  Kilpatrick  w.  Penrose  Bridge  Co.,  49  Pt. 
St  118.  88  Am.  Dec  497;  ,  •  .  ,  Hall  t.  Vermont  etc.  B.  B. 
Co.,  S8  Yt  401,  406;  Bliss  v.  Matteson,  45  N.  Y.  22;  .  . . . 
Manx  Ferry  etc.  Co.  v.  Branegan,  40  Ind.  361.*' 

In  Pfeiffer  v.  Lansherg  Brake  Co.,  44  Mo.  App.  59,  the  court 

holds  that  one  who  is  both  a  secretary  and  a  director  of  a  cor- 

7>oratiQn  is  not  entitled  to  tx>mpai8ati<Hi  for  services  as  aecre- 

^   ^  in  absence  of  specific  prearrangemeit  therefor.    On  page 

^  court  says:  '"The  cases  hold  with  great  unanimity  that 

'ectors  of  a  corporation  are  not  entitled  to  compeiusatioii 

\r  services  as  directors,  unless  by  statute,  by  law  or 
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prior  action  of  the  stockholders;  that  the  law  does  not  imply 
^  promise  on  the  part  of  the  corporation  to  pay  for  such  ser- 
vices; and  that  they  cannot  vote  themselves  compensation  for 
such  services  after  the  services  have  been  rendered'';  citing  a 
niunber  of  cases^  among  which  appear  Eakins  v.  White  Bronze 
Oo.,  76  Mich.  568,  42  N.  W.  982;  Ashton  v.  Dashaway  Assn., 
^4  CaL  61,  22  Pac.  660,  23  Pac.  1091,  7  L.  R  A.  809 ;  Wood 
V.  Ix>Bt  Lake  etc.  Co.,  23  Or.  20,  37  Am.  St.  Bep.  651,  23  Pac. 

In  McMuUen  v.  Eitchie  (C.  C),  64  Fed.  253,  the  court  holds 
that,  in  the  absence  of  resolution  or  by-law,  an  officer  of  a  cor- 
poration cannot  predicate  a  claim  against  the  company  for 
-services  rendered  as  such  officer:  See,  also,  Danville  etc.  Ey. 
Cfo.  V.  Kase  (Pa.),  39  Atl.  301;  McCarthy  v.  Mt  Tecarte  etc. 
Water  Co.,  Ill  Cal.  328,  43  Pac.  956. 

Defendants  claimed  that  the  board  possessed  this  power  un- 
der authority  conferred  by  certain  provisions  of  what  they  claim 
**''  are  the  by-laws  of  the  corporation,  and  which  were  put  in 
evidence  by  the  defendants.     Section  454  of  the  fifth  division 
of  the  Compiled  Statutes  of  1887  conferred  upon  the  directors 
of  a  corporation  the  authority  to  make  by-laws.    Whether  the 
by-laws  introduced  in  evidence  in  this  case  were  ever  legally 
adopted,  so  as  to  make  them  binding  upon  the  stockholders  or 
the   corporation,  will  be  hereafter  considered.    They   are  at 
least  in  this  acticm  binding  upon  the  defendants.    It  appears 
to  be  a  fact  admitted  that  the  five  defendant  trustees  held  a 
ineeting  in  St.  Louis,  Missouri,  December  1,  1892,  and  adopted 
this  code  of  so-called  by-laws,  conferring  upon  themselves  the 
authority  to  vote  salaries,  and  then,  under  the  authority  thus' 
conferred,  proceeded  afterward  to  vote  three  of  their  number 
the  salaries  complained  of.    This  action  of  the  officials  in  vot- 
ing themselves  salaries  cannot  be  sustained,  and  the  resolu- 
tion must  be  declared  wholly  void :  Civ.  Code,  sec.  2970  et  seq. 
In  Wickersham  v.  Crittenden,  106  Cal.  327,  39  Pac.  602, 
the  court  holds  that  a  salary,  whether  a  fair  one  or  not,  voted 
by  the  trustees  of  a  bank  to  one  of  their  number  as  president, 
is  unlawful,  and  he  may  be  compelled  to  account  therefor, 
where  he  took  part  in  the  proceedings,  and  his  vote  was  essen- 
tial *to  the  adoption  of  the  resolution. 

Martin  v.  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  171,  36 
Pac.  36,  was  an  action  by  a  secretary  of  a  corporation  to 
recover  his  salary.  It  appears  that  the  by-laws  adopted  by  the 
corporation  authorized  the  board  of  directors  to  appoint  a  sec- 
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salarr.    The  board  consisted  of  five  directors. 
TVree  «f  diese  diieetora  me^  and  voted  one  of  Hieir  number  & 

.  Tbe  snpTeme  conrt,  in  affirming  the  jndg* 
it  in  f aTor  of  die  defendant  rendered  in  the  district  court, 
tiie  fc-Ucwiiig  langfna^:  *Tbe  appellant  was  a  director  of 
the  cc*rpQnt3<flu  and  intneted  vitfa  its  interest  in  a  fidndaij 
capadrr.  He  oved  to  his  principal  his  fair,  impartial  and  dia» 
intenBETed  jninnent  in  fixbif  the  salary  of  its  aecretaiy.  The 
coTT^rratir^ii  had  the  licht  to  demand  of  him  his  entire  vigilance 
in  :t?  befialf.  It  is  intoleraUe  that  an  agent  he  suffered  to  act 
at  ire  sazne  "*  time,  in  the  same  matter,  for  himself  and 
rrii^::Tv&I,  too.  The  resolt  of  such  a  course,  if  allowed,  would 
be  inLnifest.  Tlie  act  of  a  fidndair  agent  in  dealing  with  the 
sn :  .^€cx  mancr  d  his  tnst,  or  the  interest  intrusted  to  his  care 
ari  keepirr.,  to  his  ovn  individual  gain  and  profit^  is  viewed 
bj  ihe  courts  with  great  jeakyasy,  and  will  be  set  aside  on  slight 
grocrcis.  The  docciiiie  is  founded  on  the  soundest  morality, 
ari  is  frecTiently  reeognised:  Oil  Co.  v.  Marbury,  91  XT.  S.  587, 
f  3  L.  ed.  S^S.  All  transactions  so  tainted  are  voidable,  with* 
o::t  reir&rd  to  the  fairness  or  hcMiesly  of  the  act:  Graves  v* 
MciK>  Lake  Min.  Co^  81  CaL  303,  22  Pac  605.  And  so  a 
director  of  a  corporation  cannot  vote  himself  a  salary:  Ward 
V,  PsTiason,  S9  Mo.  445,  1  S.  W.  846;  Butts  v.  Wood,  37  N. 
T.  ol7.  Tbe  rule  is  oiforeed  with  great  rigor  against  officers 
voting  themsdvas  salaries:  Thompson  on  liability  of  Officers^ 
351.  They  cannot  properly  act  on,  nor  form  part  of  a  quorum 
to  act  on,  a  proposition  to  increase  their  compensation:  Bank 
V.  Collins*  7  Ala.  95.  Certainly  they  cannot  vote  themselves 
*baok  pay/  It  is  like  giving  away  the  assets  of  the  corporation : 
Cook  on  Stocks  and  Stockholders,  p.  756,  sec  657;  Holder  v. 
Lafajette  etc  R  B.  Co.,  71  IlL  106,  22  Anu  Bep.  89.**  Sec^ 
also.  Wickersham  v.  Crittenden,  93  CaL  17,  28  Pac.  788;  Hardee 
V.  Sunset  Oil  Ox  (C.  C),  56  Fed.  51. 

In  Jones  v.  Morriscm,  31  Himu  140, 16  N.  W.  854,  the  oour^ 
in  considering  the  legality  of  the  act  of  four  directors  of  a  cor- 
poration in  voting  three  of  their  number  salaries,  says:  ^'lliey 
are  agents  of  the  corporation,  and,  as  in  cases  of  other  agents, 
their  acts  on  behalf  of  their  principal,  in  matters  where  their 
interests  come  in  conflict  with  those  of  the  corporation — 
>  their  self-interest  may  tend  to  deprive  the  corporation 
full,  free  and  impartial  exercise  of  the  judgment  and  dis- 
which  they  owe  to  their  principal — are  looked  upon 
itinized  with  great  jealousy  by  the  courts.    Their  ads 
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in  such  cases  are  prima  facie  voidable  at  the  election  of  the 
corporation  or  of  a  stockholder:  Cumberiand  Coal  etc.  Co.  t. 
Tarish,  42  Md.  598 ;  Coleman  v.  Second  Ave.  Ey.  Co.,  38  N.  Y. 
1801 ;  Hoyle  v.  Plattsburgh  etc.  By.  Co.,  64  N.  Y.  314,  13  Am. 
Kcp.  **»  595 ;  Blake  v.  Buffalo  Creek  By.  Co.,  56  N.  Y.  485  ; 
Ckmngton   etc.  Ey.  Co.  v.  Bowler,  9  Bush,  468;  Paine  v.  Lake 
Erie  etc.  Ey.  Co.,  31  Ind.  283;  Fori;  v.  Eussell,  36  Ind.  60, 
ao  Am.  Eep.  5;  Cook  t.  Berlin  Woolen  Mill  Co.,  43  Wis.  433; 
European  etc.  By.  Co.  v.  Poor,  59  Me.  277;  Bestor  v.  Wathen, 
CO  HI.  138;  HariB  v.  Brown,  77  111.  226;  Simons  v.  Vulcan 
Oil  etc,  Co.,  61  P^  St.  202,  100  Am.  Dec.  628 ;  Eice's  Appeal, 
Y9    Pa.  St  168;  First  Nat  Bank  v.  Gifford,  47  Iowa,  575; 
Gardner  v.  Butler,  30  N.  J.  Eq.  702.    The  rule  is  applied  rig- 
oronsly  to  votes  giving  themselves  compensation:  Thompson 
on  Officers  of  Corporations,  351,  and  note;  Manx  Ferry  Gravel 
Hy.  Co.  V.  Branegan,  40  Ind.  361.'*    To  the  same  eflEect  are  tho 
decisions  in  Miner  v.  Belle  Ice  Co.,  93  Mich.  97,  53  N.  W. 
^18,  17  L.  E.  A.  412;  Ten  Eyck  v.  Pontiac  etc.  Ey.  Co.  (Mich.), 
3  L.  B.  A.  378,  note;  Ward  v.  Davidson,  89  Mo.  445,  1  S.  W. 
S46;  Hill  v.  Eich  Hill  C.  M.  Co.,  119  Mo.  9,  24  S.  W.  223; 
Cook  on  Corporations,  5th  ed.,  657;  10  Cyc.  of  Law  Proc.  899. 
4.  It  is  claimed  that  it  was  advantageous  to  the  company  to 
have  its  office  at  St  Louis;  that  it  could  purchase  its  supplies 
with  two  other  companies  operated  by  defendants;  could  get 
«  lower  rate  of  interest;  and  that  St.  Louis  was  a  good  silver 
stock  market    Why  all  this  co\ild  not  have  been  accomplished 
fhrongh   an  o&ce  in  Montana   is  not   apparent.    The   record 
shows  that  the  principal  supplies  required  by  the  company  were 
-quicksilver,  powder,  salt,  mining  machinery  and  mining  sup- 
plies; that  all  these  were  purchased  in  California,  Utah,  Mon- 
tana and  at  Chicago;  and  that  the  product  of  the  mines  were 
silver  bullion,  which  was  marketed  in  New  York.    There  is 
some  evidence  to  the  effect  that  defendant  L.  M.  Eumsey  sold 
some  supplies  to  the  company  on  competitive  bids,  but  neither 
the  character  nor  the  amount  of  these  supplies  is  stated.    It 
is  not  explained  what  advantage  the  company  received  from  a 
telephone  service  at  St  Louis,  or  from  the  employment  of  office 
hoys  there,  when  all  the  actual  mining  operations  were  carried 
on  in  Montana.    Neither  does  it  appear  that  this  company 
received  any  benefit  whatsoever  by  reason  of  maintaining  the 
<ifiBce  at  St  Louis  that  ^^  would  not  have  accrued  to  it  had 
the  office  been  kept  at  the  place  designated  in  the  articles  of 
incorporation.    Neither  can  the  charge  of  $1,056.65  made  by 
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defendants  Fubz  and  Mellor  against  the  defendant  corporatiitt 
as  cost  incurred  by  them  in  preparing  their  defense  in  Ifaii 
action  be  sustained. 

5.  The  law  under  which  this  company  was  incorporated  is 
chapter  25,  fifth  division,  of  the  Compiled  Statutes  of  1887. 
That  statute  provided  that  the  certificate  filed  with  the  secre- 
tary of  the  territory  should  designate  the  ciiy,  town  or  locality 
and  county  in  which  the  principal  business  of  the  company 
should  be  transacted:  Sec.  449.  That  section  also  provided 
that  the  company  might  designate  a  place  of  business  outside 
of  the  territory,  but  the  certificate  should  so  state. 

Sections  468  and  486  of  the  same  division  provided  the  man* 
ner  in  which  a  company  organized  under  that  chapter,  or  prior 
to  the  enactment  of  that  law,  might  come  under,  and  avail 
itself  of,  the  privileges  and  provisions  in  said  chapter  granted. 

This  company,  it  will  be  noticed,  did  not  follow  this  proced- 
ure in  the  removal  of  its  office  to  St.  Louis.  That  statute  un- 
doubtedly means  that  the  company,  while  maintaining  its  prin- 
cipal office  within  the  state,  may  designate  a  subordinate  office 
outside  of  the  state;  but  there  is  no  law  any  place  which  autiior- 
izes  the  removal  of  the  principal  office  from  the  jurisdiction  in 
which  the  company  was  created.  The  resolution  passed  at  the 
stockholders'  meeting  in  June,  1892,  provides  for  the  removal 
of  the  home  office  and  directory  of  the  company  from  the  city 
of  Butte  to  the  city  of  St  Louis.  The  testimony  is  that  thi^ 
office  was  actually  moved  to  St  Louis,  and  that  the  books^ 
papers  and  records  of  the  company  were  taken  to  St  Louis, 
and  that  the  office  at  Butte,  designated  in  the  articles  of  incor- 
poration as  the  principal  office  of  the  company,  was  actually 
closed  and  abandoned.  By  reason  of  this  action  the  records 
of  the  company  were  removed  beyond  the  jurisdiction  of  the 
state  in  which  the  corporation  was  created,  and  where  it  actu- 
ally transacted  its  mining  business.  The  funds  of  the  o<Hn- 
pany  were  also  removed.  The  record  of  the  actions  of  the  board 
of  directors  was  kept  at  "^^  St  Louis.  Expenditures  were 
made  from  there.  The  stock-books  were  kept  there — all  beyond 
the  reach  and  jurisdiction  of  the  state  of  Montana.  Local 
stockholders  had  no  means  of  ascertaining  just  what  was  done 
by  the  board  of  directors,  except  by  journeying  to  St  Louia 
These  acts  were  without  warrant  or  sanction  of  law,  and  must 
therefore  be  held  ultra  vires^  and  not  binding  on  anyone  wbft 
did  not  participate  therein. 
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It  is  tme  that  corporationB  organized  in  one  state  may  trans* 
act  busmees  in  a  foreign  state.  It  is  likewise  true  that  persona 
'who  deal  with  corporations  in  snch  f(Mreign  state  may  be  es- 
topped from  disputing  the  validity  of  the  transactions.  But 
"we  know  of  no  principle  of  law  that  anthorizes  a  corporation 
to  moye  its  principal  business  office  from  and  beyond  the  juris-^ 
diction  of  the  state  in  which  the  corporation  was  created. 

In  MacOinniss  ▼.  Boston  etc.  Min.  Co.,  29  Mont  428^  75 
Pac.  89^  this  court  uses  this  language:  ^'The  officers  of  a. 
corporation  are  trustees.  By  their  acts  in  engaging  in  an  iu>- 
lawfxd  enterprise,  and  making  the  corporation  a  party  to  it^^ 
they  are  guilty  of  a  breach  of  trusty  and  both  they  and  the  cor- 
XK>ration  can  be  held  to  account  by  a  court  of  equity,  at  the  suit 
of  a  minority  stockholder  who  has  not  participated  in  the  via* 
lation  of  the  law.^' 

It  is  also  true  Uiat  directors  of  a  corporation  may  transact 
much  business  outside  of  the  state,  but  they  haye  no  right  to 
move  the  entire  official  business  of  the  corporation  beyond  the 
state^  and  the  acts  of  these  directors  in  attempting  to  hold 
regular  monthly  meetings  and  to  sit  as  the  board  of  directors 
of  the  corporation  at  St.  Louis,  Missouri,  were  acts  ultra  vires. 
6.  It  is  also  claimed  by  the  defendants  that  these  various 
acts  of  the  board  of  directors  were  subsequently  ratified  by  the 
board  at  a  regular  meeting  held  in  Butte^  Montana,  October 
27, 1898,  and  at  the  various  stockholders'  meetings  held  at  Com^ 
bination,  Montana,  during  the  time  that  the  directors  were 
maintaining  the  office  in  St.  Louis.    The  action  of  defendants 
in  meeting  at  Butte  after  the  commencement  of  this  action^ 
and  attempting  by  their  own  votes  to  ratify  their  own  previous 
actions  *^^  of  which  complaint  is  here  made,  can  have  no  sigr 
nificance  in  this  case.    At  each  of  the  various  meetings  held 
in  Combination,  Montana,  during  the  time  that  the  trustees 
were  maintaining  the  principal  office  in  St.  Louis^  Missouri, 
the  following  resolution  was  passed :  'Resolved,  that  all  the  acts 
of  the  trustees  and  officers  of  this  company  in  conducting  itfr 
business  for  tiie  year  last  past  and  now  closed,  be  and  the  same 
is  hereby  approved.'^    It  appears,  however,  that  none  of  the 
matters  complained  of  in  this  suit  were  presented  to  the  stock- 
holders.   The  only  purpose   for  which    these   meetings    were 
called,  as  stated  in  the  notice,  was  to  elect  directors.    No  other 
business  was  specified.    No  statements  were  presented  as  to  the 
conditions  of  the  company  or  as  to  what  business  had  been 
transacted  by  the  directors.    These  meetings  were  attended  in. 
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^person  by  only  a  few  of  the  Btockholders^  though  proxies  for  a 
fliajority  of  the  stock  were  present.  The  defendants  and  their 
friends  held  a  majority  of  this  stock.  The  resolution  appears 
to  be  the  same  in  substance  as  that  quoted  in  Farmers'  Loan 
eta  Co.  T.  San  Diego  Si  Car  Co.  (C.  C),  46  Fed.  518,  whiA 
in  fiiat  case  was  held  insufficient  as  a  ratification.  As  stated 
in  Martin  y.  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  171,  36 
Paa  36 :  'The  act  claimed  as  a  ratification  is  not  a  direct,  sub- 
irtantive  act,  with  that  object  in  view.''  We  have,  as  a  result^ 
should  we  treat  this  action  as  a  ratification,  some  of  these  very 
defendants  who  voted  for  this  resolution,  and  who,  we  are  jus- 
tified in  saying  from  this  record,  caused  its  adoption,  indorsing 
and  ratifying  their  own  wrongful  acts,  which  cannot  be  per- 
mitted. 

It  is  further  claimed  that  the  plaintiffs  have  been  guilty  of 
laches.  There  might  be  some  force  in  this  contention  if  the 
complaint  here  made  only  went  to  a  single  act,  but  the  same 
<»ur8e  of  conduct  was  pursued  up  to  the  very  commencement 
^f  this  proceeding.  There  is  no  room  here  for  any  claim  that 
either  the  corporation  or  the  minority  stockholders  have  ac- 
•quiesoed  in  or  ratified  this  conduct:  Miner  v.  Belle  Ice  Co.^ 
93  Mich.  112,  53  N.  W.  218,  17  L.  B.  A.  412. 

7.  Certain  matters  were  admitted  in  evidence,  over  the  ob- 
jections *^  of  the  plaintiffs,  the  competency  of  which  has  not 
heretofore  been  passed  upon.    The  record  of  the  stockholders' 
meetings  held  in  Montana  during  the  time  that  the  office  was 
kept  at  St  Louis,  and  certain  parts  of  the  so-called  by-laws, 
were  admitted  over  the  objection  that  they  had  never  been  le- 
gally adopted.    Objection  was  also  made  to  certain  piots  of 
the  depositions  of  witnesses  McGlure  and  Fu3z.    All  this  evi* 
dence  was  considered  by  Ihe  referee  and  court  at  the  trial,  and 
has  been  herein  treated  as  forming  a  part  of  this  record,  but 
the  objections  have  not  been  passed  upon.    The  minutes  of  the 
stockholders'  meetings  consisted  of  separate  sheets  of  paper 
-pinned  to  the  leaves  of  a  record-book,  and  this  was  their  only 
identification.    This  was  insufficient.    These  minutes   should 
liave  been  rejected  as  not  properly  identified.    In  the  matt»  of 
the  introduction  of  the  by-laws,  the  plaintiflBs  had  first  intro- 
•duced  a  part  thereof  with  a  reservation  that  they  did  not  admit 
their  legality,  but  at  the  same  time  maintained  that  they  were 
>ot  legally  adopted.    These  by-laws  introduced  by  plaintiffs^  as 
ell  as  those  introduced  by  defendants,  were  all  recorded  in  the 
me  book,  and,  the  plainti&  having  introduced  a  part  of  the 
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trjr-IawB  over  the  objections  of  defendants^  the  defendants  had 
the  light  to  introduce  the  remaining  part :  Code  Civ.  Froc.^  sec* 
3130. 

The  objections  made  to  the  depositions  of  the  witnesses  Mc- 
Glnre  and  Fusz  were  principally  to  the  effect  that  their  answers 
to  some  of  the  questions  were  not  responsive,  were  indefinite 
and  evasiye,  or  were  conclusions  of  the  witnesses.  It  must  be 
admitted  tiiat  a  part  of  the  testimony  of  these  witnesses  is  not 
of  that  certain  and  positive  character  which  a  cestui  que  trust 
has  a  right  to  expect  and  demand  from  his  trustee,  but  we  find 
no  reversible  error  in  its  admission  in  this  particular  action. 

8.  It  appears  affirmatively  from  the  record  that  no  part  of 
the  money  paid  to  or  withheld  by  the  defendants  as  salaries  was 
on  account  of  any  services  performed  by  them  in  or  about  the 
operation  of  the  company's  mines.  On  the  contrary,  it  appears 
that  no  such  services  were  performed  by  defendants,  and  that 
^•*  a  sum  exceeding  $13,000  was  paid  as  salaries  while  the 
mines  were  lying  idle.  Defendant  Mellor  says  he  never  resided 
in  Mcmtana.  His  services  as  secretary^  for  which  he  was  paid 
more  than  $7,000,  were  confined  to  Si  Louis.  The  necessity 
for  negotiating  these  loans  at  St.  Louis,  for  the  repayment  of 
which  the  company's  property  was  sold  on  execution,  waa 
caused,  if  such  necessity  did  in  fact  exist,  by  the  wrongful  act 
of  the  defendant  directors  in  voting  the  salaries  to  the  presi* 
dent^  vice-president  and  treasurer,  and  to  their  secretary  sta- 
tioned at  St.  Louis.  These  acts  of  the  directors  are  made  f  raud« 
^^t  by  the  provisions  of  Civil  Code,  section  2976 :  Miner  v. 
Belle  Ice  Co.,  93  Mich.  112,  63  N ,  W.  218,  17  L.  B.  A.  412. 
Defendant  Mellor  was,  however,  at  no  time  a  director  nor  does 
the  rec<M*d  connect  him  with  any  fraudulent  transaction.  The 
oflScials  however,  who  caused  this  money  to  be  paid  to  him, 
insy  be  required  to  account  therefor. 

We  recommend  that  the  judgment  and  order  be  reversed,  and 
that  the  cause  be  remanded  to  the  district  court  for  further 
pioceedinga. 

Per  Outiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed^  and  the  cause  is 
remanded,  witii  directions  to  the  district  court  to  set  aside  its 
findings  and  to  proceed  in  accordance  with  the  views  tbarein 
ezpreased. 


•^^Mb 


A  Miearing  teas  Cfranted  in  the  principal  ease,  and  the  opinion  on 
raaaring  u  delivered  by  Mr.  Chief  Justice  Btantly  is  reported  in 
▲m.  St.  B«p^  YoL  104-46 


A:r  Staxk  Sdokt^  Vol.  104.     [Montana, 


tioBS  decided   ib  t^» 

i«d.  ftsd  IB  tdditioB  qn€§- 

of  directors  of  the  eor- 

foCows:   1.  That  in    an  actioB 

f«r  frBBdoIeBt  misappropm- 

>{  r/  t!be  yuatolemi  mmd  Tiee-president,  tad 

B7«*  feca^  aeither  of  mA 

tke  defenduits  nn* 

««s  to  astormeTs  for  tke  benefit  of 


etiB^  and 

^o  te  pr«p«r  «] 
«^  La^byiB^  a  liin  tknmgk  tlie  leg- 

eaasot  bo  charged 

4.  That  atthou^  it 

to  emploj  a 

to  mcar  au y  expeaaet 

cherggd  bj  direeton  lo 

-rr-  i:a  rwn   jiTTyTiatr.     ^  T\as   Juefttm*  caaaot   charge   to  the 

rjr*>«-mr  >it  djiaaooi  Jiciu-god  ^  tA—.  m  dtfraiTloa  a  lait  broagkt 

..::<  -^'siK  J«  tstt  sumnrrr  wiuii^niirBij  to  loioici  for  their  fraed- 

i.>«ai  a.s9..*^^r.'c*r3i;:L«i)a  jf  sat  eocpiKacaiA^  fwada.    CL  That  loos  eaoaed 

>  *  ^if  -a  >.*aa.-Tu,rfliKra':  af  «a  eor^itf^^  «^  the  cetpmatioa  or  b j  a 

«*~TVu?>   ^   "itf   vu»   t€  aapiyiiMa.  is  »it   charf^eable  agaiast  tke 

J  .^*«  ■  i^  'c  tj«  jitnwcaruift  atvii-rdimlly  aaicoi  they  kaoaia^y  aad 

V'.         -'   1.    ^'^^  jut.'i   tm^or'T'^  ^  ju^aan  a  ctmiae  of  actios  whkk 

3i«i>:*»  *T«f   Ansa  «rxi  ^nT^tic  ^j   «  £!;aa>ixj«iit  mioappropnaiiaa   of  the 

Avr**v>£n  i  rx^Ok     ".  r^is&s  TTOBia  £aent  the  aiiectoKs  of  a  corporatioa 

Xj  *4  a  r^i:  rj  ict.  n.'n  i  ax  jd&co  aa  the  fnaeipal  peace  of  boaiBCM 

tc  *!«>    *<.v'*«>m:  <?a  -v-r  i.jx  Tje  scate^  aad  tkaa  ^le  rest  charged  for 

9QV-1  t&  **.  11. -'SO  iir-«:fiwiia.2iO,.  aa^-  Vt  tfciiani  agaxast  the  corpoia- 

^"o^  aaii  i:i«t  rr-s^rcjca  ace  sN  ^a^ut  to  aoceaafi  fee  it.    ft.  Thai  at 

:&  -s^  *:.:«  ri*^  /c   u.-^^'C^cv  ti  a  <or9«ican%7a  t9  o^taia  Moaej  to  par 

^.-^,-    *T."»"T«»*s;.   *.*j»*r  >^  Vrcnvia;^  ar  lerjixg  aaaeaaMeata^  tfca 

^    ^i:--*o  JC  ~a«*  ^J^^^/r»rJ^ia  »      _ 

3\-xw  i>  x*.:c  4^  ;!*- .  :;*i  ^  r  - j^  sfa^c  t-^o  the 

n  siu    -r-  :r:i*««t  i&r;  ^^  «:;^  «^r«a  I2aii^  the  itneiriwieti  of  the  by- 

jiw^  .*t  ".  i<f   r*r*:rr-&nt.nt  as  ^  thst  ejoeujciao  ef  the  eridesce  9i  ia- 

itfc?i*.i«ftia  wvr*  xec  Krji::C^  eoBtacmi  wisftL.    9L  That  a  judgacat  ob> 

ts  .7*^1   ^r  ;ati  7r*j^  :43S  tz  a  ctfr^on^ia  agaiaBt  it  fee 

7^1 '  >1  :  "  2  .It  r^^r  :?  oe  a  r'ldbTxe  afaiaat  it  ta  ho  aeTiTfcd  oat  of  iti 

3cs<««-'^  i  -  er  i<t  a3«i  1 2«  <*>::.j«;rjcs  havo  fcf.woniifii; 

It  2  ■»  •     '  :  .'<;'»-:>L-x^  jc  *:  i«*  «aie  ^J*  coazt  aaal:  •' 
jr-  -r   i.!     1^  a  I'i'v  r^.C  are  sei'fiauL  aad  the 
^j  -j«j  i  ^'T'^zz  r*ur^.  w.:i  £.r>?«3i;a*  te  take  aa  aceeaat  of  all 

it<fa.  irjor  \i-i  ii:«  ;'  i^  sjssarcrjcmiioa  wa^f:  the  data  of  the 

<c<t3;.  a:ti  w   r^nc-fc  a  rricvess 

irii'i  c^e-     y.'c  -isj  T»ir 

■tear  as  aLaj  :e  Z'^:«;»ssarT  «<'  ^ake  t^  aceeaaa  ia  afremlaare  oiA 

Licas  i.<erei2  cci 

^crtoat  %  ^.-tfibkiMMr*  ca  behalf  of  the 
f  le^^h  ia  the  Bcac-zrapxise  afce  to  J^haa  t,  MeLeatcr,  9C  Ab.  SL 

of  CUrm  Tirm  ia  lelataaa  to  the 


May,  1904.]  Loxgtin  v.  Persell.  723 

corporations  is  the  subject  of  a  monographic  note  to  In  re  Assign- 
ment Mutual  etc.  Ins.  Co.,  70  Am.  St.  Bep.  156-180. 

Oil  the  Right  of  Directors  of  a  Corporation  to  a  Salary  or  to  com- 
pensation for  their  services,  see  Ten  Eyck  y.  Pontiac  etc.  B.  B.  Co., 
74  Mich.  226,  16  Am.  St.  Bep.  633;  Martindale  v.  Wilson-Cass  Co., 
134  Pa.  St.  348,  19  Am.  St.  Bep.  706;  Waterman  v.  Chicago  etc.  B.  B. 
Co.,  139  m.  658,  32  Am.  St.  Bep.  228;  Wood  v.  Lost  Lake  Mfg.  Co., 
23  Or.  20,  37  Am.  St.  Bep.  651;  Crumlish  ▼.  Central  Imp.  Co.,  38 
W.  Ya.  390,  45  Am.  St.  Bep.  872;  McNulta  v.  Corn  Belt  Bank,  164 
111.  427,  56  Am.  St.  Bep.  203;  Taussig  ▼.  St.  Louis  etc.  B.  B.  Co., 
166  Mo.  28,  89  Am.  St.  Bep.  674. 

The  Holding  of  Direciori'  MeeUngi  outside  the  state  as  affecting 
the  validity  and  effect  of  contracts  entered  into  or  authorized  at  such 
meetings  ia  considered  in  Union  Nat.  Bank  v.  State  Nat.  Bank,  155 
Ho.  95,  78  Am.  St.  Bep.  560;  Ashley  Wire  Co.  ▼.  Illinois  Steel  Co., 
164  m.  149,  56  Am.  St.  Bep.  187;  Missouri  Lead  Min.  Co.  ▼.  Bein- 
hardt,  114  Mo.  218,  35  Am.  St.  Bep.  746. 


LONGTIN  V.  PERSELL. 

.     [30  Mont.  306,  76  Pac  699.] 

KUISANOE— ExerciBe  of  Oare.— Blasting  Operations  carried 
on  continuously  for  more  than  one  year  on  premises  platted  for  city 
P^urposes  constitute  a  nuisance  prima  facie,  irrespective  of  the  de- 
gree of  care  exercised,  and  recovery  may  be  had  for  injury  to  neigh* 
boring  property,  arising  from  concussions  of  the  air.     (p.  728.) 

Toole  &  Bach  and  M.  S.  Qwan,  for  the  appellants. 

Kolan  &  Loeb,  for  the  respondents. 

**  HOLLO  WAY,  J.  NnmeroTis  errors  are  assigned,  but  it 
18  conceded  that  they  all  raise  but  one  question.  Appellants 
contend  that  they  are  not  liable  for  damages  caused  to  re- 
spondent's premises  by  reason  of  the  vibrations  of  the  earth 
or  concussions  of  the  air  resulting  from  the  blasting  done  by 
them,  where  no  negligence  is  alleged  or  proved,  and,  in  support 
of  this  contention,  rely  upon  the  decisions  in  the  following 
cases:  Benner  v.  Atlantic  Dredge  Co.,  134  K  Y.  156,  30  Am. 

St  Bep.  649,  31  N.  E.  328,  17  L.  B.  A.  220;  Booth  v.  Bome 

«te.  B.  E.  Co.,  140  K  Y.  267,  37  Am.  St.  Bep.  552,  35  N.  E. 

W2, 24  L.  B.  A.  106 ;  Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl. 

^^^•,  Sullivan  v.  Dunham,  161  N.  Y.  290,  76  Am.  St  Bep.  274, 

M  N.  E.  923,  47  L.  B.  A.  715. 
^Benner  v.  Atlantic  Dredge  Co.  was  an  action  by  a  property 

^*^€r  against  the  dredge  company  which  had  a  contract  with 

^«  government  of  the  United  States  to  remove  an  obstructi' 
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~io  naTigation  from  East  riTer,  New  York.    In  the  perfonnaiiee 

<of  its  vork  the  dredge  company  used  ezplosives,  by  leaBon  oi 

vhich  plaintif  s  bnilding  was  injored.    The  court  held  that  the 

-^ef^idant  was  not  liable  in  the  absence  of  a  showing  of  ne^- 

jgesce,  but  based  its  decision  upon  the  ground  that  the  general 

govemment  had  absolute  power  to  make  or  have  made  the  im- 

pTDTement  mentioned,  and  could  not  be  held  liable  for  damages 

TesTiiriEg  ti:€refrom,  and  that  the  defendant  had  all  the  autluff- 

irr  wnich  the  government  had  to  select  the  means  necessaiy  to 

le  eoip  loved.    The  court  said :  '^The  defendant  had  the  authority 

•of  the  goTemment,  and  kept  within  it,  and  therefore  is  not 

LaVie.'* 

BDoth  T.  Borne  etc  B.  B.  Co.,  140  N.Y.  267,  37  Am.  StBepi 
^52,  35  X.  E-  592,  24  L.  B.  A.  105,  was  an  action  by  a  property 
owner  against  the  railroad  company  to  recover  damages  for  in- 
juries *•  caused  bv  the  explosion  of  blasting  powder.  It  ap- 
peared that  it  was  necesary  for  the  company  to  do  the  blasting 
in  order  to  make  necessarv  excavations  for  its  track.  In  the 
-opinion  of  the  court,  emphasis  is  laid  upon  the  fact  that  ibis 
blastiiig  was  only  a  temporary  expedient,  necessary  to  reduce 
the  property  to  tiie  use  for  which  it  was  intended,  and  the  court 
makes  a  distinction  between  a  case  of  that  kind  and  one  when 
the  blasting  is  carried  on  continuously. 

Simon  ▼.  Henry,  62  N.  J.  L.  486,  41  AtL  692,  was  an  action 
hy  a  property  owner  against  certain  defendants  who  had  a  eon* 
^ract  with  the  municipal  authorities  of  the  town  of  Union,  Nev 
J^ersey,  to  construct  a  public  sewer  for  the  town.  In  makmg 
■excavations  in  the  street^  the  defoidants  employed  blaiting 
powder.  The  plaintiff's  property  was  injured  because  of  ooa- 
•cussions  of  the  air  consequent  upon  the  explosions  of  sodi 
qpowder.  The  decision  of  this  case  is  made  upon  the  authori^ 
K)f  Booth  T.  Borne  etc  B.  B.  Co.,  140  N.  Y.  267,  37  Am.  St 
Bep.  552,  35  X.  £.  592,  24  Ll  B.  A.  105,  and  with  reference  to 
dhat  case  it  is  said :  "^In  Booth  t.  Borne  etc.  B.  R  Ca  .•..!( 
"was  held  that  the  temporary  use  of  explosiTes  in  the  MtMifing  id 
trock,  provided  reasonable  care  he  exercised,  is  lawful^  and  das- 
«ge  resulting  from  concussion  thereby  produced  is  daauum 
absque  injuria.* 

Sullivan  V.  Dunham,  161  N.  T.  290,  76  Am.  St  Bqpi  274 

N.  E.  923,  47  L.  B.  A.  715,  was  an  action  by  an  adminietia- 

to  recover  damages  for  the  unlawful  killing  of  her  into- 

Certain  parties  were  employed  by  defendant  Dunham  is 

>»  trees  growing  on  his  land  near  a  public  highway.    Ite 
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employ^  need  dynamite  in  their  operations^  and^  as  a  result 
of  an  explosion  under  a  tree^  a  portion  of  the  stump  thrown  intO' 
the  public  highway^  along  which  plaintiff's  intestate  was  travel- 
ing,  killed  her.    It  was  conceded  that  defendants  were  on  their- 
own  land,  engaged  in  a  lawful  occupation^  and  no  negligence 
was  charged  against  them,  but  they  were  held  liable.     On  prin- 
ciple, this  case  would  seem  to  be  opposed  to  appellants'  conten- 
tion, rather  than  support  it    However,  in  the  body  of  the  opin- 
ion this  language  is  used:  '^When  the  injury  is  not  direct,  but. 
consequential^  such  as  is  caused  by  concussion^  which,  by  shak- 
ing the  earth,  injures  property,  there  is  no  liability,  in  the  ab- 
sence **^  of  negligence";  citing  Benner  v.   Atlantic  Dredge- 
Co.,  134  N.  Y.  166,  30  Am.  St  Eep.  649,  31  N.  B.  328,  17 
L.  B.  A.  220,  above.    This  seems  to  be  purely  dictum.    The- 
question  of  damages  caused  by  concussions  of  the  air  or  vibra- 
tions of  the  earth  was  not  before  the  court    The  cause  of  the- 
injury  was  a  portion  of  a  tree  thrown  by  force  of  the  explosioa 
of  dynamite  against  the  person  killed.    Neither  is  the  doctrine- 
amiounced  supported  by  the  authority  cited,  for,  as  we  have- 
already  seen,  the  case  of  Benner  v.  Atlantic  Dredge  Co.,  134 
N.  T.  156,  30  Am.  St  Bep.  649,  31  N.  E.  328,  17  L.  R.  A.  220^ 
was  decided  upon  a  wholly  different  ground. 

We  are  not  prepared,  tiien,  to  agree  with  coimsel  for  appel- 
lants that  the  courts  of  New  York  and  New  Jersey  have  an- 
Botinced  the  doctrine  that  for  injuries  sustained  by  the  property 
of  one,  by  concussions  of  the  air  caused  by  blasting  on  the  prop- 
erty of  another,  no  damages  can  be  recovered  in  the  absence  of 
negligence  on  the  part  of  the  party  causing  the  injury. 

1%e  court  of  appeals  of  New  York  has  held  that  damages^^ 

RsuHing  from  explosions  of  powder,  which  cast  fragments  of 

^«k  onto  the  property  of  another,  can  be  recovered,  even  thoughi 

BO  neg^gence  be  alleged  or  proved :  Hay  v.  Coboes  Co.,  2  N.. 

T.  159,  51  Am.  Dec.  279 ;  St  Peter  t.  Denison,  58  N.  Y.  416,. 

17  Am.  Hep.  258.    And  the  supreme  court  of  New  Jersey 

W  held  that  in  a  case  where  defendant  stored  a  large  quantity 

of  blasting  powder  within  the  city  limits  of  Jersey  City,  which 

^y  Accident  exploded,  causing  injury  to    plaintiflPs    property,, 

defendant  was  liable,  in  the  absence  of  any  showing  of  negli- 

pftce:  McAndrews  v.  CoUerd,  42  N.  J.  L.   189,  36  Am.  Kep. 

W8.    We  can  perceive  no  reason  for  recovery  in  these  latter 

e«se«  which  is  not  equally  cogent  in  the  one  at  bar,  but^  even  if 

ttese  courts  should  hereafter  follow  the  rule  contended  for  bj 
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appellants,  we  are  not  disposed  to  do  so,  for  it  appears  conizaif 
to  reason  and  the  great  weight  of  authority. 

In  City  of  Tiffin  v.  McCormack,  34  Ohio  Si  638,  32  Am. 
Bep.  408,  the  city  owned  a  stone  quarry  on  property  adjoiniig 
plaintiff's  property,  and  employed  one  Ardner  to  quarry  and 
break  stone  for  use  upon  the  streets  of  the  cii^.    In  bis  open- 
tions  the  employe  used  blasting  powder,  and,  as  a  result  of  one 
'**  blast,  fire  was  communicated  to  plaintiff's  buildings,  vhidi 
were  damaged  thereby.     The  city  was  held  liable,  and  the  court 
said :  ^^As  between  the  owners  of  adjacent  lands,  the  maxim 
of  the  common  law,  *Sic  utere  tuo  ut  alienum  non  laedas/  appta 
with  special  force,  not  because  it  forbids  the  exerdfie  of  ite 
right   of   dominion   or   control   of  property,  according  to  the 
pleasure  of  the  owner,  in  one  case  more  than  in  another,  whether 
it  be  real  or  personal  property,  or  whether  it  be  owned  for  qjedal 
or  general  uses,  but  because  the  right  to  use  or  control  it  accoid- 
ing  to  the  pleasure  of  the  owner   is  limited   under  some  d^ 
cumstances  more  than  under  others.    Undoubtedly  the  right  to 
use  property  as  the  owner  may  please,  provided  that  reasaa- 
able  care  is  taken  not  to  do  unnecessary  injury  to  others,  is  the 
ordinary  rule.     But  this  rule  cannot  be  interposed  to  jiistify 
the  committing  of  a  trespass  or  the  maintaining  of  a  nuisance.^ 

In  Bradford  Glycerin  Co.  v.  St.  Mary^s  Woolen  Mfg.  Co., 
60  Ohio  St.  660,  71  Am.  St  Bep.  740,  54  N.  E.  528,  45  L.  t 
A.  658,  the  defendant  owned  and  operated  a  nitroglycerin  pto^ 
A  certain  quantity  of  this  material,  stored  in  a  magazine,  ex- 
ploded, causing  damage  to  plaintiff's  property.  The  defendant 
contended,  as  appellants  contend  in  this  case,  that  it  was  not 
liable,  for  the  reason  that  the  damage  was  not  caused  by  fug" 
ments  of  rock  or  other  material  being  hurled  against  plaintiffi 
building  or  onto  his  property,  but  by  violent  atmospheric  vihi*" 
tions  caused  by  the  explosion.  The  defendant,  however,  vtf 
held  liable  in  the  absence  of  any  showing  of  negligence,  tli« 
court  basing  its  opinion,  apparently,  upon  the  case  of  Tiffin  ▼. 
McCormack,  34  Ohio  St.  638,  32  Am.  Bep.  408,  and  Fletcher 
V.  Eylands,  L.  E.  3  H.  L.  330,  where  emphasis  is  laid  ujxm  the 
fact  that  the  use  made  by  the  defendant  of  its  premises  wm  » 
extraordinary  or  unusual  one,  and  constituted  a  nuisance. 

In  McKeon   v.    See,   61   N.  Y.   300,  10   Am.  Bep.  659,  the 

defendant  operated  marble  works  on  property  adjacent  to  pl4i> 

tiff's  property.     The  defendant  used  steam  power  in  operaii* 

I  machine  for  cutting  stone,  and  the  jarring  of  plaintiffs  biiifr 

ng,  caused  by  the  operation  of  this  machinery,  damaged  ft* 
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l>mldiiig^  for  which  the  defendant  was  held  liable^  though 
Kio  negligence  on  his  part  waa  alleged  or  proved.  The  court  re- 
"Viewed  the  authorities  at  lengthy  and  held  that  the  maxim^ 
■*^Sic  ntere  tuo  ut  aliennm  non  laedas/*  applies  in  a  case  of  this 
land.  It  does  seem  that  the  same  reason  which  justifies  recov- 
in  an  action  of  this  character  would  likewise  justify  recoyery 
the  case  at  bar. 

In  Fitzsimons  t.  Braun,  199  III.  390,  65  N.  E.  249,  59  L.  B. 
421^  the  defendants  were  contractors  of  the  city  of  Chicago, 
-engaged  to  make  excavations  for  water  mains.    It  was  neces* 
sary  to  use  blasting  powder  in  the  prosecution  of  their  work. 
TThe  blasts  caused  concussions  of  the  air  and  vibrations  of  the 
earth's  surface  to  such  an  extent  as  to  injure  plaintiff's  build- 
ing.    The  defendants  claimed  that  they  did  the  work  with  due 
care,  and  were  not  guilty  of  any  negligence  whatever,  particu* 
laxly  as  there  was  no  actual  invasion  of  plaintiff's  property  by 
fragments  of  earth  or  rock  thrown  upon  it.    But  the  court  held 
them  liable  for  the  injuries  sustained,  and,  among  other  things, 
said :  ''If  one  who,  for  his  own  purposes  and  profit,  xmdertakes 
to  perform  a  work,  by  means  of  explosives,  inherently  dangerous 
to  the  property  of  another,  should  be  held  liable  for  an  injury 
occasioned  by  any  substance  cast  by  the  explosives  on  the  prop- 
erty of  such  other,  it  is  only  by  the  merest  subtilty  of  reason- 
ing he  should  be  held  not  liable  only  to  respond  for  equal  or 
greater  damage  caused  by  the  concussion  of  the  air  or  of  the 
earth.    There  is  no  grovmd  of  substantial  or  practical  distinc- 
tion.   The  case  of  Bradford  Glycerin  Co.  v.  St.  Mary's  Woolen 
Mfg.  Co.,  60  Ohio  St.  560,  71  Am.  St.  Bep.  740,  54  N.  B.  528, 
45  L.  B.  A.  658,  may  be  regarded  as  authority  for  the  view  that 
liability  in  such  cases  is  not  restricted  to  an  actual  ipvasion 
of  the  property,  but  damages  for  consequential  injuries  may  be 
xecovered." 

Colton  V.  Onderdock,  69  Cal.  155,  58  Am.  Bep.  556,  10  Pac. 
:395,  is  a  case  the  facts  of  which  are  practically  identical  with 
those  in  the  case  now  imder  consideration.  The  defendant  re- 
lied upon  the  proposition  that,  as  he  had  performed  his  work 
in  a  careful  and  prudent  manner,  he  could  not  be  held  liable. 
•»*»  But  the  court  held  otherwise,  and,  in  disposing  of  his  con- 
tention, said:  ^^The  fact  that  the  defendant  used  quantities  of 
gunpowder — a  violent  and  dangerous  explosive — ^to  blast  out 
TOcl»  upon  his  own  lot,  contiguous  to  another  person's,  situate 
in  a  large  city,  must  be  taken  as  an  unreasonable,  unusual  and 
fumatural  use  of  his  own  property,  which  no  care  or  skill  in  so 
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can  ezcnae  him  from  being  responsiUie  to  the  plaintiff 
fear  the  damages  he  actually  did  to  h^  dweUing-honaey  aa  tb» 
natnral  and  proximate  result  of  his  blasting.  For  an  act  whidi 
in  many  cases  is  in  itself  lawful  becomes  unlawful  when  by  it 
damage  has  accrued  to  the  pr^^rty  <^  another.  And  it  would 
make  no  material  difference  whether  that  damage,  resulting 
proximately  and  naturally  from  the  act  of  blasting  by  the  de- 
fendanty  was  caused  by  rocks  thrown  against  Mrs.  Colton's 
dwelling^'house,  or  a  concussion  of  the  air  around  it^  which  had 
either  damaged  or  entirely  destroyed  it.  The  def aidant  seems 
by  his  contention  to  daim  that  he  had  a  right  to  blast  rocks  with 
gunpowd»  <m  his  own  lot  in  San  Francisco,  even  if  he  had 
shaken  Mrs.  Coltcm's  house  to  ruins,  provided  he  used  care  and 
skill  in  so  doing,  and  although  he  ou^t  to  have  known  that  by 
6uch  act^  which  was  intrinaioally  dangerous,  the  damage  would 
be  a  necessary,  probable  or  natural  consequenca  But  in  this  he 
is  mistaken.''  . 

If  the  damage  to  plaintiff's  property  had  been  caused  by  frag- 
ments of  rock  thrown  upon  his  property  or  against  his  dwelling* 
house  by  the  blasting  which  defendants  were  doing,  the  author* 
ities  are  practically  unanimous  in  holding  that  the  defendanta 
would  be  liable,  even  though  they  exercised  reasonable  care  in 
their  operations :  Cooley  on  Torts,  33S.  We  can  see  no  reason 
whatever  for  adopting  that  view,  and  at  the  same  time  holding 
that  they  are  not  liable  for  damages  occasioned  by  the  vibrations 
of  the  ground  or  the  concussion  of  the  air.  The  agency  em* 
{doyed  in  either  case  is  the  same,  and  the  danger  as  imminent  in 
one  instance  as  in  the  other. 

It  is  to  be  observed  that  the  defendants  here  were  operating  upon 
lola  platted  for  city  purposes,  and  that  their  operations  ^^^  were 
cevtiniious  over  a  period  of  at  least  one  year.  The  Uahili^ 
arises  from  the  unusual  or  extraordinary  use  to  which  appellante 
put  their  property,  the  fact  that  their  operations  woe  contin* 
nous,  and  that  in  these  operaticms  they  used  explosives  in  soch 
quantities  as  to  cause  injury  to  plaintiff's  property.  These  facts 
are  at  least  prima  facie  evidence  tiiat  appelluita  were  maintain-^ 
ing  a  nuisance,  Btkd  they  cannot  justify  by  showing  that  in  main- 
taining such  nuisance  they  exercised  due  care. 

So  far  as  this  record  discloses,  plaintiff  was  entitied  to  the 
quiet  and  peaceable  possession  and  enjoyment  of  his  property, 
and  could  properly  invoke,  as  against  these  appellants,  the  rule 
of  the  common  law  quoted  above. 

The  judgment  and  order  are  affirmed. 


Uay,  1904.11     FoBDHAU  V.  Nobthbrk  Fac.  Bt.  Co.  129> 

0»  a«  LUibtUtf  for  Infvriet  Cauttd  Ay  Slotting,  see  Sullivan  v.. 
Pvnbam,  IQI  N.  T.  290,  76  Am.  8t.  Rep.  274;  MIteheU  t.  Pranga,  110- 
lC«lt.  78,  64  Am.  8t,  B«p.  3SB;  Booth  v.  Borne  cto.  S.  B.  Co.,  140  N.  T. 
M7,  37  An.  St.  Bep.  652;  Blaekwsll  t.  Ljiiebbiirg  ote.  B.  R.  Co.,  Ill 
N.  a  151,  38  Am.  St.  Bep.  7SS;  Klepsch  t.  Donald,  4  Wash.  436,  81 
Am.  St  B«p.  930.  Where  injnriei  are  inflicted  by  explo4iii£  gun- 
powder IB  »  thieUy  Mttled  part  of  a  eity,  the  peraanB  eanaing  th» 
explosion  are  not  relieved  from  liability  by  the  fact  that  they  em- 
ployed earafnl  and  experienced  men  and  eiercleed  the  higheat  degre*- 
of  earei  Mnnro  v.  Paeifle  et«.  Co.,  84  Cal,  615,  18  Am,  St.  Bep.  248. 
8m»  too,  Chiesgo  t.  Mordoek,  212  Bl.  9,  103  Am.  Bt.  Bep.  221. 


POHDHAM  T.  NOBTHEEN  PACIFIC  RAILWAY  CO. 
[30  Uont.  421,  70  Fae.  1040.] 
APFEUiATE  FBAOnCE.— Objection  that  the  bill  of  exeep- 
tioBS  VBs  not  aerved  in  the  manner  provided  by  law  is  waived  by 
preeenting  amendmeDta  to  the  proposed  bill.     (p.  731.) 

AfFELXATE  FBAOTIOE.— Notice  of  intention  to  move  for  m 
''^v  trial,  though  not  iueorporated  in  the  record,  ia  no  ground  lor 
the  diBniiewal  of  an  appeal  from  the  jndgmant,     (p.  731.) 

WATEECXmBSES— Overtow  Watenu— If  the  flood  and  over- 
flow water  from  a  river  beeomee  nevered  from  the  main  current  or 
navea  it  never  to  return  and  epreads  out  over  the  lower  ground,  it 
Meomea  mrface  water,  bnt  if  it  forme  a  centinoous  body  with  the 
TCter  Bowing  in  the  ordinary  channel,  or  if  it  departs  therefrom, 
V^ontly  to  return,  it  is  still  to  be  regarded  as  a  part  of  the  stream, 
ud  tannot  be  obstmeted  to  tha  inioiy  of  the  property  of  another. 
(P.TS4.) 

TATEBOOUBSE8.— Overflow  Watsrs  of  a  river  which  still 
fom  part  of  the  ehannel  of  tbe  stream  cannot  b«  obstrueted  by  a 
T^oad  company  by  a  eontinuoua  and  aninterrtipted  ftU  along  ita 
^ht  of  way,  to  the  injury  of  the  property  of  another,  vithont  lia- 
bility therefor,     (p.  735.) 

A.  L.  Duncan  and  tfolan  ft  Loeb,  for  tlie  appellant. 

if.  Wallace^  Jr.^  for  the  respondeat 

*"  HOLLOW  AT,  J.  This  action  -waB  bronght  by  the  plain- 
^  (appellant  here)  to  recover  damages  alleged  to  have  beem 
oosed  by  the  wrongfal  act  of  the  defendant  railway  company.. 
The  plaintiff  owns  certain  landg  situated  along  the  south  bank: 
•rf  the  Bitter  Boot  **■  river.  A  portion  of  these  lands  are- 
•""WdB,  and  comprise  the  bottom  land  of  the  river  at  that 
pomt  The  defendant  railway  company  owns  a  right  of  way 
*WeB  the  low  or  bottom  land  of  the  river  on  the  north  side- 
erectly  opposite  the  plaintifPs  lands.  Its  railroad  track  is  con- 
*iwted  on  this  right  of  way,  and  subatantiallj  parallel  with  tb" 
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iiT«r  far  some  distance.  Near  the  northernmost  line  of  pliin- 
tiflTs  land  the  river  turns  to  the  north,  and  is  crossed  by  de- 
fendant's railroad  by  means  of  a  bridge.  Prior  to  1897  there 
was  opon  tresilework  supporting  the  track  for  fourteen  hundred 
feot  vest  from  the  west  pier  of  the  bridge.  From  the  west  end 
of  this  tr^tle  was  a  solid  embankment  or  fill,  constructed  in 
1SS7,  but  concerning  which  no  complaint  is  made. 

In  1S97  the  railway  company  constructed  a  solid  embankmeot 

or  fill  from  the  east  end  of  the  old  fill  to  a  point  two  hundred 

and  ei^rhtr-five  feet  west  of  the  west  pier  of  the  bridge.    The 

•ubjoinod  diagram  illustrates  the  relative  situations  of  these 

•objects^ 


During  every  spring  or  early  summer,  when  the  snow  in  the 

fountains  at  the  headwaters  of  the  Bitter  Root  river  and  its 

tributaries  is  melting  rapidly,  the  Bitter  Root  overflows  its 

^nks  and  spreads  over  the  plaintiffs  lands,  and  over  the  low- 

^s  across  which  defendant's  right  of  way  extends.    The  general 

of  the  country  is  toward  the  north,'  so  that  prior  to  1897 

flood  or  overflow  waters  ran  off  through  defendant's  trestle- 

to  the  north,  and  some  distance  below  fell  into  the  chan- 

'  the  nver  again.    Plaintiff  contends  that  by  reason  of  the 


.^^ 
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fill  or  embankment  made  in  1897  the  flood  waters  of  the  riyer 
were  held  back,  raised  and  caused  to  overflow  her  land  on  the 
opposite  side  of  the  river  during  the  annual  overflows  in  1898 
and  1899  to  a  much  greater  extent  than  theretofore,  and  when 
the  waters  receded  during  these  years  a  new  channel  of  the  river 
was  cut  wholly  on  plaintiflf's  land,  wasting  and  destroying  from 
ten  to  twenty  acres  of  valuable  agricultural  land,  and  causing 
"damage  to  her  in  the  amount  claimed  at  least. 

Upon  the  conclusion  of  plaintifPs  testimony,  which  tended  to 
prove  the  facts  herein  set  forth,  the  trial  court  sustained  a  mo- 
tion for  nonsuit,  and  entered  judgment  for  defendant  for  costs, 
iiom  which  judgment  plaintiff  appealed. 

^^^  It  is  conceded  that  the  railway  company  constructed  the 
'fiU  in  1897  on  its  own  land.  It  is  alleged  in  the  answer  that 
this  new  fill  was  necessary  to  avoid  ^'dangerous  and  difScult 
curves  and  grades  and  to  avoid  annoyances  to  public  travel,'* 
and  this  is  not  denied. 

Bespondent  railway  company  contends  that  the  bill  of  excep- 
tions was  not  served  in  the  manner  provided  by  law;  but  this 
cb]ection  is  waived  by  the  respondent  presenting  amendments 
to  the  proposed  bill  of  exceptions.    The  purpose  of  the  statute 
(Code  Civ.  Proc,  sec.  1831)  is  to  insure  that  the  person  upon 
whom  service  is  sought  shall  actually  receive,  if  possible,  the 
document  to  be  served;    and  when  a  party  appears,  and  pre- 
sents and  has  allowed  his  amendments  to  a  proposed  bill  of  ex- 
<ieptions,  he  is  hardly  in  a  position  to  say  that  he  has  never 
actually  received  a  copy  of  the  same. 
Bespondent  also  contends  that  the  appeal  should  be  dismissed 
•    for  the  reason  that  the  notice  of  intention  to  move  for  a  new 
trial  is  not  in  the  record.    This  is  untenable,  first,  for  the  rea- 
son that  this  is  an  appeal  from  a  judgment,  and  not  from  an 
■order  ^^  overruling  a  motion  for  a  new  trial;  and,  second,  re- 
8pondent*s  contention  is  disposed  of  adversely  to  it  by  the  de- 
cision in  King  v.  Pony  Gold  Min.  Co.,  28  Mont.  74,  72  Pac.  309. 
Bespondent   also   contends  that  there  was  an  extraordinary 
flood  during  1898  and  1899,  and  that  one  Rockramer  had  placed 
*  4ike  or  embankment  along  the  north  bank  of  the  Bitter  Boot 
^ver  further  west  than  respondents  new  fill,  and  that  this  dike 
"^^s,  or  may  have  been,  the  proximate  cause  of  the  damage  to 
plaintiffs  land.    But  neither  of  these  facts  appear  from  the 
TfWiord  in  this  case  suflBciently  to  deserve  further  consideration* 
At  most  there  is  but  a  hint  of  the  existence  of  either. 
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'  •*•-  Rtict  Bc<iC  liTfi,  whicL  priori 

eroased  lij  respocdoit'i 

lti  cf  a  Kii:=nl  wEiereonrse  or  u 

>     4>^^  iL»  ^^-esuia  is  to  be  lesoiced  indqwid- 

dfti*  wztsliS  u*  ccaiBaD-l»v  nilc  or  OTii-IiT 

^w«ji^^.=»  to  ae  nuie  of  itese  witeiB  tfw 

in  iris  £Ute: 

^i*ii  T>-*r   if  tbese  ocerdow  vxiers  ire  to  !• 

«f  v^  B:ner  Boot  iiTcr  wiien  vithin 

ibe  lev,  bouom  lazkd  aezta  vhldi  defaidanfs 

1  cf  wxj  otEELis  as  a  catsnl  waieTco-rsc   during  fiool 

Lad  w>  T-'^t  to  int^cre  whh  the  nataal 
f  r^-  cf  F:iiii5  carers  to  the  daas&ze  of  pl&inn^  md  the  comt 


1.  Are  iuese  cxcrf cv  or  fiood  waters  of  the  Bitter  Boot  li^ff 
^  •«  tr^iiei  as  F:irf  4c<  w^xvets  or  as  a  part  of  the  natural  water- 
co^^jsc?  i^ie  decLsicss  are  in  tcpele^  confiict  upon  this  sub- 
ject, azri  £o  nf^f^  f  iirpoae  can  be  served  bj  a  review  of  them. 
Vpja  tie  fi4ir*  stale  of  fac^s  dif ertnt  courts  have  decided  tbe 
^^^^■^-  di:fer€i;ilT.     In  Iniiana,  ILssc-Tiri,  Kansas,  yebrasks 


and  Wishinztca  it  is  held  that  the^e  overf  ow  waters  are  surface 


•y 


»^»tgrs>  to  be  dealj  vizh  as  such  accoriine  to  the  rule  prcTiiling 
in  thase  stams:  C*5s  t.  Dicks,  14  Washl  T5,  53  Am.  St  Bep. 
^^,  44  Pac  113;  lIi«o=ii  Pml  Bt.  Col  t.  **•  Ken,  55  £«»- 
2^  49  A3.  St  Bcp.  S49,  40  Pac/2T5;  McConnick  t.  K«ns» 
r  ^  /5*:  ^-^-  *^<>-'  5'  ^<^  -433 ;  Monissey  t.  Oucigo  etc.  Bj. 

^i"^*  ^^^  *^'  ^  ^"-  ^-  »*«;  Tavlor  t.  Fickas,  M  Ini  167. 
31  Am.  Eep.  114. 

orSi  ^"^"^"^  *i^e  a  distinciiaii  is  appMentlT  nude  between 

»3^I  J^"  "^  ^'''^~*  «te»r  the  commoB-l.w  rale  re- 
JJ^  surface  waters  is  held  .ppUcble  to  OTerflor  «  flood 

3«^  9^T2rL'R  ^^^^*^  ^*  ^*^  ^"'  35  Am.  St  Bqp^  163; 

•b^  ^,~'!f  7,!*^'  flood  water  overflowing  the  tanks  <>«  » 
■^  »  riparian  stream,  thon^  not  flowing  In  a  channel 

"«t«»g  l»anieni V^I  "  **°*  allowed  to  protect  his  lands  bj- 
in  «ae  the  flood  6n~*5*  "»3ai7  of  another.    This  is  clearly  ■• 
^itli  tJ»e  stream  00!*;!^ f  *»^-^<>'»d  the  banks  of  the  stream  fonns 
xndaries  of  mj>  ^     ,7'  *nd  flows  within  the  accustomed 
Traffor^jSHP^*^^ '  =  Jones  on  Easements,  sec.  729;  Bex 
^^^    •  *  AdoL  8T4;  Trafford  t.  Bei,  8  Binfr 
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In  Greorgia^  Ohio,  Iowa,  Virginia,  Minnesota,  South  Carolina, 
IPisconain  and  Tennessee  it  is  held  that  these  flood  or  overflow 
iTEterB  are  still  a  part  of  the  stream,  and  to  be  treated  as  such : 
yConnell  r.  East  Tennessee  etc.  Ey.  Co.,  87  Ga.  246,  27  Am. 
St  Bep.  246,  13  S.  E.  489,  13  K  B.  A.  394;  Crawford  v.  Bambo, 
44  Ohio  St  279,  7  N.  E.  29 ;  SuUens  v.  Chicago  etc.  B.  B.  Co.,  74 
Iowa,  659,  7  Am.  St  Bep.  501,  38  N.  W.  545 ;  Moore  v.  Chi 
cago  etc.  Ry.  Co.,  75  Iowa,  263,  39  N.  W.  390 ;  Burwell  v.  Hob 
«cm,  12  Oratt.  322,  65  Am.  Dec.  247 ;  Byrne  v.  Minneapolis  etc 
By.  Co.,  38  Minn.  212,  8  Am.  St  Bep.  668,  36  N.  W.  339 
Jones  V.  Seaboard  Air  line  By.  Co.,  67  S.  C.  181,  45  S.  E.  188 
Spehnan  v.  City  of  Portage,  41  Wis.  144;  Harden  v.  City  o 
Portage,  79  Wis.  126,  48  N.  W.  210 ;  Carriger  ▼.  East  Tennes 
«e  etc  By.  Co.,  7  Lea,  388. 

While  a  federal  conrt  usually  follows  the  decisions  of  the 
highest  eoTirt  of  the  state  in  which  such  federal  conrt  is  held, 
•specially  with  reference  to  questions  of  local  law  or  practice, 
the  United  States  circuit  court  for  the  district  of  Indiana  first 
decided  that  this  question  is  one  of  general  law,  and  then  re- 
fused *■•  absolutely  to  follow  the  decisions    of   the    supreme 
<x)urt  of  Indiana  respecting  this  subject.    The  supreme  court, 
in  Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Eep.  114,  and  subse- 
•qnentiy,  held  that  these  overflow  waters  are  surface  waters ;  but 
the  federal  court,  after  carefully  reviewing  these  decisions,  says : 
""T^e  waters  cast  into  a  stream  by  ordinary  floods  must  have  a 
^iwnnel  in  which  they  are  accustomed  to  flow,  and,  if  they  have, 
that  channel  is  a  natural  watercourse,  with  which  no  riparian 
pniprietor  can  lawfully  interfere  to  the  injury  of  another.    If 
^^^^^  is  a  natural  water  way  or  course,  and  its  existence  is  nec- 
*8*^  to  carry  off  the  water  cast  into  the  stream  by  ordinary 
'floods,  that  way  is  the  flood  diannel  of  the  stream;  and,  if  it 
^  the  flood  diannel  of  the  stream,  the  water  which  flows  there 
^aaaot  be  tr^arded  as  suifaoe  water.    Surface  water  is  that 
^hidh  18  diffused  over  the  ground  from  falling  rains  or  melting 
^crws,  and  continues  to  be  such  until  it  reaches  some  bed  or 

^l^^i^nel  in  which  tiie  water  is  aoeustomed  to  flow It 

'Wist  necessarily  follow  from  this  general  principle  that,  where 
^^^f  lUkturally  flows,  though  the  volume  may  diange  with  the 
^^^n^g  aeasons,  there  is  a  natural  watercourse,  even  though  at 
™^€8  the  plaoe  where  the  ifater  flows  in  ordinary  floods  may 
^^^come  lentirely  dry.  It  cam  make  no  difference  that  the 
^^^^^daries  within  which  the  water  flows  change  with  varying 
*^**®D^  for  the  way  which  nature  has  provided  for  its  flow  is 


rs4 


A 


5^  Toi.  1«>4.     [M3ntani^ 


is  xjT  :•»  Ili  i'l^v^r  As  1.  r^z-^eril  iri_^  ijli*  ill  ib*  waters  of  *- 
rrr'^r  V-i^Ji  f:r:2.  ro*  10:  t  v!i»^.  div^jir  ^' ' "  "t.  ili-e  coTiii'iarisei 


T  f  rofs.  ^:r:r'::rr:d  viicrs  cf  lie  river,  i&l 
*r«  z*'X  sTzrfjir'*  vitiirs":  Ciin  eic  Hj.  Co.  t.  BrtTzort  v.^-  ^')r 

3itf>:rc  :f  liiif  siiiw^  112.  lit*  ^■-— ^-i--^  ziiz.7  E^rs  frc-d  the  lani 
iz.  ?:ii'rr:'^fr?~.     Tii*  '•"iier  5$  ecll-ected  ia  ibe  cuia  channel^ 


iz-i  :amei  i.:-¥^  T^rl,  it  tLf  a»iiii::n  of  xte  w^iers  of  '***  it* 


zi-r^irt  €i^*re5*  tr.-*  ciTAiirr  of  the 
if  iijf  nT*r  oriizAnlT  f  :-■■  vhe 


f -■•'•is  ir  c^irdrF?  aztnr.     T^  5c-'zr:<  cf  FirrrlT  in  I 


tirr  :f  v^i^gr  rsTsnzriiiid  zj  iriit  «;zrT>.  W*  *re  of  the  opin- 
S:c  tiii  rr^j^t  rr~czjrT  "»^:Li  »  exz^^rirE&rei  in  atresiptiiig  t» 
C-5tiz_riiic  itfTTr-ai  rie  rrr-jr  w^xzcts  prrp'S'  and  the  oTerior 
▼i-icr^   wl-fT*  th-rj   iznrL   cc&  e::iiiz*»r=s    woij.   and   in  tt- 

rt^-iic^it  xTTciiiTr^r  tc  r^Tc-dl-*  ihe  diTcrse  d-^rlairns.  we  «* 
cf  tie  TT-jii:*!  ZLkZ  iiji  f  rllrTizx  r;ile  f^rr •■<•€£  the  ssi^  guide 

f:r  ir-*  i-r- ir:  —  cf  a  ci£i?:i:n  vhich  h^s  Tcied  the  coTirts 

cf  :nir7  '-  >^  ^^^^  «^  ^£i:  15  th^  cf  EnrlmL  lit:  Whrfiff 
tjr-*  -^xi^r  frm  the  CTcrdcv  cf  greats  s  10  be  consid 
s^-1  a  turt  :f  ii^  ▼^iicr^c-rse,  cr  to  t«  trailed  as  ssrfaoe 
^'■^—  itT^f- i  — •:-  tie  CTn±r:irit::ci  of  the  e:-:LnirT,  and  the  id- 
4:iTe  rt:<it:::z.  :f  i^e  »i:^  aficT  it  iua  gc?ce  brT?cd  the  usail 
''^•"-^^^-^  If  tlie  £:•:•!  viict  i^ccztes  scTer^  frc2i  the  main 
*^^^^^"^--*-  c-  l€:iT£s  ^e  ane  nfT^^  to  i«;tm,  and  ^^reads  oot 
CTf>?r  t-^e  Ij^er  grrTini,  it  cezczjes  s;:rfjoe  varer.  Biit  if  it 
^^-— *  a  ccnr:tL::::is  roij  ^±.  the  crater  f cvinx  in  the  ordisair 

'^^^\  cr  if  iz  irt^  frt:-  siich  ccannel  rr«5^ilj  to  rrain, 
^*>  :*^  re^ari^c  as  stLll  a  jiit  of  the  streak:  13  Am,  St  Eng. 


\ 


of  Lav  2d  #>»-    ►•^^ 
\r^  ^^/  ^^-^^  demit: ?n  to  tne  facts  of  tnis  cas^  W9 
w*aIaI1^_^^^  uie  waters  ia  ctt€stion,  vhich  wei«  ob- 
^f  ae|^g^|2^  jjg^  £^  ^  gcbiTiVTr€iit»  vse  a  part  of 

-r  Political  Code  provides:  •The  can- 
far  as  it  is  new  repTignant  to  ox  incoH 
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istent  witli  the  coDBtittition  of  the  United  States,  or  the  con- 
titntion  or  laws  of  this  state,  or  of  the  codes,  is  the  rule  of 
leddon  in  &11  the  courts  of  this  state,"  We  are  unable  to  find 
inything  in  the  common-law  rule  respecting  these  waters  or 
ratercourseB  repugnant  to  or  inconsistent  with  the  constitution 
•■  of  the  United  States  or  the  constitution  or  statutes  of  Mon- 
anSi,  and  therefore  hold  that  the  common  law  must  be  enforced 
»  the  rule  of  decision  in  this  case.  This  is  the  construction 
riTea  by  the  courts  of  other  states  to  a  statutory  proyision 
imilar  to  section  6153,  above :  Edwards  v.  Charlotte  etc.  B.  B. 
X,  39  S.  C.  472,  39  Am.  St  Bep.  746,  18  S.  E.  58;  Cass  7. 
Dicks,  14  Wash.  75,  63  Am.  St  Bep.  859,  44  Pac.  113;  Mc- 
Daniel  v.  Cummings,  83  CaL  516,  33  Pftc  796,  8  L.  R.  A. 
S75. 

By  this  we  do  not  mean  to  say  that  respondent  may  not  main- 
bin  the  whole  or  any  part  of  the  fiU  constructed  in  1897.  Its 
ri^t  with  respect  to  this  is  limited  by  the  provision  that  it  shall 
proTide  suitable  means  of  escape  for  the  waters  of  the  Bitter 
Boot  river  at  ita  ordinary  flood  or  high  water,  so  that  plaintiff's 
land  shall  not,  by  reason  of  such  fill,  be  compelled  to  bear  any 
greater  burden  of  such  overflows  than  it  bore  prior  to  1897. 
In  other  words,  the  railway  company's  right  to  maintain  this 
fill  is  subject  to  the  limitation  imposed  by  the  maxim  "Sic  utere 
tno,"  etc.,  as  liberally  translated  in  our  Civil  Code,  section 
4605 :  "One  must  so  use  his  own  rights  as  not  to  infringe  upon 
the  rights  of  another" :  Jones  on  Easements,  729 ;  Crawford  v. 
Eambo,  44  Ohio  St  879,  7  N.  E.  429;  Sinai  v.  LouisviUe  etc. 
By.  Co.,  71  Misa.  547,  14  South.  87. 

This  is  an  ancient  mle  of  the  common  law — ^not  of  the  civil 
law,  as  contonded  by  counsel — and,  in  our  opinion,  is  particu- 
larly applirable  to  ttus  <;aae.  It,  imposes  no  undue  hardship 
upon  the  rwilway  company,  for  in  locating  its  right  of  way  and 
in  constnicting  ita  roadbed  the  company  was  bound  to  tako 
notice  of  tlie  known  habits  of  the  Bitter  Root  river,  and  to  build 
with  reference  to  them.  If  the  view  contended  for  by  respond- 
ent be  accpptcd,  the  railway  company  would  be  at  liberty  to  fill 
Dp  the  remaining  trestle  west  of  the  bridge,  and  would  only  be 
compelled  to  leave  sufScient  room  under  its  bridge  to  accommo- 
date the  waters  of  the  river  itself  as  defined  by  its  banks. 

While  the  position  taken  by  the  trial  court  and  by  counsel  for 
respondent  finds  support  in  the  decisions  of  the  highest  courts 
of  manv  of  the  states,  we  think  the  rule  herein  announced  the 
*^  lietter  oi\e,  and  sustained  by  the  decided  weight  of  authority. 
The  judgment  is  reversed  and  the  cause  is  remanded. 
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HOPB:iNS  V.  CLYDE. 

[71  Ohio  St.  141,  72  N.  E.  846.] 

^^^  Z>IMITATI0N8  OF  AOTIOKS^  Plea  of,  When  not  a  Personal 
PzMlege. — When  an  action  to  foreclose  a  mortgage  seeks  the  sale  of 
real  estate  "vrhich  has  Tested  in  the  widow  and  heirs  at  law  of  the 
mortgagor  either  by  will  or  descent,  thej,  or  either  of  them,  or  the 
•neeeaeoT  in  interest  of  either,  may  plead  the  statute  of  limitations 
in  protection  of  the  estate  from  foreclosure  and  sale.     (p.  739.) 

UMITATION  OF  ACTIONS.— A  Purchaser  at  a  Judicial  Sale 
Acquires  the  &ight  and  Title  of  the  Judgment  Debtor  In  the  real 
estate  sold,  and  may  therefore  plead  the  statute  of  limitations  in 
protection  of  such  property  if  the  judgment  debtor  could  do  so.  (pp. 
739,  741.) 

UMITATIOirS  OF  ACTIOKS— TTho  may  Plead  Against  the 
Btttoreement  of  a  Lien.— Anyone  in  privity  with  a  lien  sought  to  be 
foreclosed  against  premises  or  anyone  who  can  be  said  to  stand  in 
place  of  the  person  in  whose,  favor  the  statute  of  limitations  runs^  is 
entitled  to  plead  it.     (p.  740.) 

Suit  commenced  May  20,  1902,  to  foreclose  a  mortgage  exe- 
•cuted  June  22, 1885,  by  <}eorge  C.  Clyde  and  his  wife  to  secure 
the  payment  of  a  note  due  one  year  thereafter.    The  mortgagor 
died  intestate  several  years  after  the  maturity  of  the  note,  but 
before  the  commencement  of  this  suit,  leaving  surviving  him 
bis  widow  and  four  children,  all  of  whom  were  made  parties  de- 
fendant and  failed  to  answer.     On  July  5,  1902,  W.  A.  Hop- 
kins was,  on  his  application,  made  a  party  defendant.    He,  by 
his  answer  and  cross-complaint,  pleaded  title  by  virtue  of  a 
judgment  and  sale  against  one  of  the  heirs  at  law  and  a  sher- 
iff's deed  executed  thereunder  after  the  commencement  of  this 
<nit,  and  that  the  note  sued  upon  had  become  due  more  than 
£fteen  years  before  such  commencement,  and  it  and  the  mort- 
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gieige  were  barred  by  the  statute  of  limitations.  A  demarrer  to 
this  answer  was  sustained  by  the  trial  court,  and  its  jndgmeot 
was  a£Smied  by  the  circuit  court 

Oilbert,  Shipman  ft  Campbell^  for  the  plaintiff  in  erroi'. 

Sherman  T.  McPherson^  for  the  defendants  in  error. 

***  PRICE,  J.  It  is  not  seriously  questioned  that  the  mort- 
gagor, George  C.  Clyde,  if  living,  could  make  the  plea  of  the 
statutory  bar,  against  both  the  note  and  the  mortgage  securing 
the  same,  if  more  than  fifteen  years  had  elapsed  between  the 
maturity  of  the  debt  and  the  commencing  of  the  action  to  fore- 
close the  mortgage. 

Nor  can  it  be  seriously  argued  that  the  widow  and  beirs  at 
law  of  the  mortgagor  could  not  successfully  interpose  the  plea 
in  their  behalf  against  the  mortgage,  because  they  are  in  un- 
doubted privity  of  estate  with  the  mortgagor,  which  estate 
vested  in  them  at  his  decease.  The  'authorities  are  unanimous 
in  support  of  the  latter  proposition,  and  while  the  right  to  plead 
the  statutory  bar  to  the  promissory  note  is  a  personal  privily 
to  be  exercised  by  its  maker  or  his  legal  representative  when  the 
action  seeks  the  sale  ^^  of  real  estate  which  has  vested  in  the 
widow  and  heirs  at  law,  either  by  will  or  by  descent,  they  or 
either  of  them  may  make  the  plea  in  protection  of  Iheir  estate 
from  foreclosure  and  sale. 

But  it  is  urged  in  this  case  that  the  plaintiff  in  error  does 
not  stand  in  such  privity  of  estate  with  the  mortgagor  or  his 
heirs  at  law,  as  entitles  him  to  make  this  defense.  What  are 
the  facts  he  alleges  ? 

On  the  14th  of  February,  1898,  more  than  three  years  prior 
to  the  filing  of  the  action  to  foreclose,  the  Henry  Si  Clair  Com- 
pany  recovered  a  judgment  in  the  conrt  of  common  pleas  of 
Miami  county  against  Kate  C.  Davis,'  one  of  the  heirs  of  the 
mortgagor,  Tor  three  hundred  and  four  dollars  and  eighty-seven 
cents  and  costs  of  suit.  On  the  25th  of  February  of  same  year 
an  execution  was  issued  on  this  judgment,  and  it  was  levied  on 
the  undivided  one-fifth  of  the  real  estate  covered  by  the  mort- 
gage, which  was  the  interest  of  said  Kate  C.  Davis  in  the  prem- 
ises. After  the  judgment  and  levy  Mrs.  Davis  conveyed  her 
interest  to  Neva  0.  Coppock.  In  October,  1901,  the  judgment 
creditor  commenced  a  suit  against  Kate  C.  Davis  and  her  said 
grantee  to  enforce  the  judgment,  and  in  that  suit^  an  order  of 
sale  was  issued,  and  on  the  twenty-fourth  day  of  May,  1902, 


Jan.  1904.]  Hopkins  v.  Clydb.  739 

ibe  said  one-flfth  interest  formerly  owned  by  Mrs.  Dayis  was 
sold  by  Uie  sberiff  to  the  plaintiff  in  error^  which  sale  was  con- 
firmed by  the  conrt^  and  in  pursuance  of  its  order  the  sheriff 
executed  and  delivered  to  him  a  deed  for  said  interest  in  said 
mortgaged  premises. 

By  virtue  of  the  judgment  against  Kate  C.  Davis,  the  eze» 
cation,  order  of  sale,  the  sale  by  the  sheriff,  its  confirmation, 
and  the  deed  of  the  sheriff,  the  plaintiff  in  error  became  seised 
of  all  the  rights,  title  and  interest  which  she  had  theretofore 
held  in  the  premises  ^^^  as  one  of  the  heirs  of  the  mortgagor, 
and  he  became  a  tenant  in  common  with  the  other  heirs  of  the 
mortgagor,  entitled  as  against  them  to  bring  and  maintain 
proceedings  for  the  partition  of  the  real  estate,  and  to  enforce 
any  and  all  the  rights,  and  be  subject  to  the  liabilities  of  a  ten- 
ant in  common,  which  might  accrue  under  his  new  relation. 

It  is  true,  the  plaintiff  in  error  did  not  receive  a  deed  di- 
rectly from  Eate  C.  Davis,  and  thus  connect  himself  with  the 
title  of  the  mortgagor,  yet  he  became  seised  of  all  her  interest 
just  as  effectually  by  tiie  legal  proceedings  referred  to.  Our 
statute  so  provides  in  section  5402  of  the  Bevised  Statutes, 
where  it  is  said :  '^The  deed  [sheriff's]  shall  be  prima  facie  evi- 
dence of  the  legality  and  regularily  of  the  sale;  and  all  the  es- 
tate and  interest  of  the  person  whose  property  the  officer  so 
professed  to  sell  and  convey,  whether  Ihat  interest  existed  at 
the  time  the  property  became  liable  to  satisfy  the  judgment  or 
was  acquired  subsequently,  shall  be  thereby  vested  in  the  pur- 
chaser.** 

Both  by  common  law  and  surely  by  virtue  of  this  statute,  the 
purdiaser  at  such  judicial  sale  acquires  all  the  ri^t  and  title 
of  the  judgment  debtor  in  the  real  estate.  Of  course  such  pur- 
chase and  the  deed  acquired  thereunder  do  not  of  themselves 
free  the  premises  purchased  in  this  case  of  the  prior  mortgage 
lien  for  what  may  be  due  upon  the  mortgage,  but  does  the  pur- 
chaser thereby  have  such  relation  to  the  mortgaged  estate  that 
he  may  show  in  protection  of  his  interest  in  the  premises  that 
the  action  to  foreclose  the  mortgage  is  barred  by  lapse  of  time? 
It  is  argued  by  counsel  for  defendant  in  error  that  the  grounds 
of  defense  **''  against  the  mortgage,  including  the  right  to 
plead  the  statutory  bar,  which  belonged  to  Kate  C.  Davis,  did 
not  pass  by  the  judicial  sale  of  her  interest  in  the  premises,  be- 
cause the  title  of  plaintiff  in  error  is  not  one  in  privity  with 
the  title  of  the  mortgagor.  The  first  part  of  the  proposition 
may  be  true,  namely,  that  the  right  to  plead  the  statutory  bar 
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pnrdiaseiB.  3.  A  subsequent  mortgagee  or  purchaser  of  the 
equity  of  redemption  <ian  avail  himself  of  the  protection  of  fhe 
statute  of  limitations  against  a  prior  mortgage^  although  the 
mortgagor  is  a  party  to  the  action  and  refuses  to  plead  the 
statute/'  The  opinion  in  that  case  cites  Jones  on  Mortgages, 
sec.  1509 ;  Lent  v.  Shear,  26  Cal.  361 ;  Medley  v.  Elliott,  62  HL 
532 ;  Fox  ▼.  Blossom,  17  Blatchf .  352,  Fed.  Cas.  No.  5008. 

If  a  junior  mortgagee  may  so  defend,  so  may  a  subsequent  ^j 

purchaser.  I 

**•  In  the  case  at  bar,  while  the  death  of  the  mortgagor  oc-  1 

curred  before  the  statute  had  fully  run,  yet  it  had  run  its  fidl 
course  at  the  date  of  the  order  of  sale  and  the  sale  of  the  inter- 
ests of  Mrs.  Davis  in  the  mortgaged  premises.  At  that  time- 
she  and  the  other  heirs  at  law  of  the  mortgagor  held  but  the 
equity  of  redemption.  The  equity  of  redemption  in  favor  of 
Mrs.  Davis  was  certamly  sold  to  the  plaintiff  in  error  and  he 
acquired  it  at  the  judicial  sale  above  referred  to.  Hence,  on 
the  ground  that  he  holds  the  equity  of  redemption  in  one-fifth 
of  the  encumbered  premises,  he  is  entitled  to  plead  the  statu- 
tory bar  for  the  protection  of  his  titie. 

The  authorities  to  support  the  doctrine  of  this  opinion  are 
very  numerous,  if  not  unanimous,  as  witness  Trimble  v.  Fariss, 
'J'S  Ala.  260 ;  McCarthy  v.  White,  21  Cal.  495,  82  Am.  Dec.  754; 
Lent  V.  Shear,  26  Cal.  361 ;  Houston  v.  Workman,  28  111.  App. 
626;  Schmucker  v.  Sibert,  18  Kan.  110,  26  Am.  Eep.  765.  We 
quote  from  the  latter  case  the  following :  '^ Again,  when  the  note 
is  barred,  the  mortgage  is  also  barred,  and  a  grantee  of  the 
mortgagor  may  interpose  this  defense  to  an  action  to  foreclose 
the  mortgage  whether  the  mortgagor  does  or  not.  He  may  pro- 
tect the  property  conveyed  to  him  by  a  plea  of  the  statute,  as 
to  any  lien  sought  to  be  charged  against  it.  He  cannot  inter- 
pose the  jdea  beyond  the  extent  of  his  interest,  and  therefore 
only  to  prevent  a  foreclosure.*' 

"In  Coster  v.  Brown,  23  CaJ.  142,  the  court  decided  that  'a 
purchaser  of  an  estate  subsequent  to  the  mortgage,  may  inter- 
vene and  plead  the  statute/  and  further,  when  the  debt  to 
secure  which  a  mortgage  is  given  is  barred  by  the  statute  of 
limitations,  the  mortgage  is  also  barred,  and  if  an  action  is 
^^  brought  to  foreclose  it^  one  who  has  purchased  or  acquired 
a  lieu  on  the  property  subsequent  to  the  mortgage  has  a  right 
to  intervene  in  the  action  and  plead  the  statute  of  limitations'* : 
Bee,  also,  Ewell  v.  Daggs,  108  U,  S.  14:3-147,  2  Sup.  Ct  Eep. 
408,  27  L.  ed.  682. 
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It  would  seem  that  reasoning  from  any  view  point  we  may 
have  of  the  question  the  answer  and  cross-petition  of  plaintiff 
in  error  contains  a  good  defense  against  foreclosure  as  to  hiB 
share  of  the  premises,  and  if  true,  that  he  is  entitled  to  have  the 
cloud  of  the  mortgage  thereon  removed. 

The  judgments  of  the  lower  courts  are  reversed  and  the  de- 
murrer to  the  answer  and  cross-petition  overruled,  and  the  cause 
is  remanded  to  the  common  pleas  court  for  further  proceedings 
according  to  law. 

Spear,  C.  J.,  Davis,  Shauck  and  Grew,  JJ.^  concur. 

Summers,  J.,  not  sitting. 


WHO  MAT  PLEAD  THE  STATUTE  OF  LIMITATIONS. 

L  Scope  of  Kote^  743. 

n.  Katore  of  the  Bight  to  Plead  the  Statute  of  Liiiiitatloii& 

a.  The  Bight  as  a  Personal  Privilege,  748. 

b.  Bight  to  Waive  the  Privilege,  744. 

c.  Estopp^  of  Bight  to  Plead  the  Statute^  746. 

nL  General  Bule  as  to  Who  may  Plead  the  Statute  of  UmitatioDi^ 
747. 

IV.  Application  of  the  Bule  to  Various  Classes  of  Persons. 

a.  As  Dependent  upon  Legal  Capacity  of  Party  Invoking  tho 
Privilege. 

1.  Nonresidents,  748. 

2.  Foreign  and  Domestic  Corporations^  749. 

1>.  As  Depenaent  upon  Personal  or  Ofllcial  Belatlons  of  the 
Parties. 

1.  Marital  Belations,  74A. 

2.  Fiduciary  Belatlons. 

A.  In  General,  749. 

B.  As  Alfecting  the  Trustee,  750. 

C.  As  Affecting  the  Cestui  Que  Tmst,  751, 

D.  As  Affecting  Strangers  to  the  Trusty  762. 

E.  Sheriff  or  Attorney  Collecting  Moneys,  762. 

3.  Church  OlILcials  or  Trustees,  752. 

4.  Creditors  Suing  on  Behalf  of  Themselves  or  Other  On&» 

iters,  752. 

5.  Principals  and  Sureties,  754. 

6.  Persons  Entitled  to  Subrogation,  756. 

7.  Partners  and  Their  Creditors^  766. 

8.  Ckumishees,  756. 

9.  Beceivers  and  Assignees  for  Benefit  of  Crediton^  768i 
10.  Executors  and  Administrators^  758. 

11«  Parties  Plaintiff  or  Defendant. 

A.  In  General,  757. 

B.  Joint  Plaintiffs  or  Def endanti^  767. 
12.  Discharged  Insolvent  Debtors,  780. 

c  As  Dependent  upon  the  Interest  or  Estate  of  the  Parties 
in  Property. 

1.  Owner  of  Land  Entitled  to  Sue,  760. 

2.  Joint  Tenants  and  Tenants  in  Common,  780. 
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8.  Tenants  In  Tail  and  Tenants  by  tlie  Curtesy,  702. 
4.  Bemaindermen  and  Bever8ionen»  763. 
&  Mortgagors  and  Mortgagees. 

A.  In  General,  763. 

B.  Junior  Mortgagees,  763. 

6.  Persons  Entitled  to  Redeem  from  Mortgage  Sales,  764. 

7.  Holder  of  Void  Tax  Title,  764. 

8.  Persons  Entitled  to  Liens,  765. 

9.  Persons  Entitled  to  Distribution  in  BeceiTersMp  Pro- 

ceedings, 765. 
d.  As  Dependent  upon  the  Mode  of  Acquisition  of  the  Interest 
or  Estate  in  Property. 

1.  Judgment  Creditors  and  Their  Assignees^  766. 

2.  Assignees  or  Purchasers  in  CHneraL 

A.  In  General,  766. 

B.  Purchasers  at  Judicial  Sales,  766. 

C.  Purchasers  at  Private  Sales,  766. 

D.  Purchasers  Pendente  Iiite,  768, 
8.  Heirs,  Devisees  or  Legatees. 

A.  In  General,  768. 

B.  Minor  Heirs,  770. 

L    Scope  of  Kote. 

In  this  note  we  shall  discuss  only  those  cases  which  adjudicate 
the  right  of  a  person,  based  on  his  status,  to  plead  the  statute  of 
limitations  as  distinguished  from  those  cases  in  which  the  right  of 
the  person  to  do  so  is  conceded,  provided  that  he  brings  himself 
within  the  terms  and  conditions  of  the  statute,  or,  in  other  words, 
we  shall  endeavor  to  exclude  from  our  consideration  those  cases  in- 
volving the  question  whether  the  facts  and  circumstances  are  such 
as  to  make  the  statute  of  limitations  operative.  Hence,  we  shall  ex- 
elude  from  our  consideration  all  cases  involving  a  suspension  of  the 
running  of  the  statute  of  limitations  by  reason  of  such  disabilities 
as  coverture,  infancy,  insanity  and  the  like.  The  right  to  plead  the 
statute  where  governmental  bodies  are  parties  litigant,  having  been 
treated  by  ns  in  the  very  recent  note  to  Bannock  County  v.  Bell, 
101  Am.  St.  Bep.  144,  we  shall  not  discuss  the  subject  in  this  note. 
Nor  shall  we  discuss  the  general  principles,  theories  or  policy  of  stat- 
utes of  limitation.  For  a  discussion  of  the  subject  from  that  stand- 
point, see  the  monographic  notes  to  Menzel  v.  Hinton,  95  Am.  St. 
Bep.  656,  and  Bannock  County  v.  BeU,  101  Am.  St.  Bep.  144.  And 
for  a  discussion  of  the  requirements  of  an  acknowledgment  or  new 
promise  to  suspend  or  remove  the  bar  of  the  statute,  see  the  mono- 
graphic note  to  Warren  v.  Cleveland,  102  Am.  St.  Bep.  751. 

n.    Nature  of  the  BIfltht  to  Plead  the  Statute  of  Limitationa. 

a.  The  Bight  as  a  Personal  Privilege.— The  right  to  interpose  the 
etatute  of  limitations  in  a  suit  is  a  privilege  which  is  i>ersonal  to 
the  person  entitled  to  plead  the  statute:  Cartwright  v.  Cartwright, 
68  in.  App.  74;  Schuberth  v.  Schillo,  177  HI.  346,  52  N.  E.  319; 
Dnaton  v.  McCook,  93  Iowa,  258,  61  N.  W.  977;  Gentry  v.  Field,  148 
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Mo.  399,  45  8.  W.  286;  Trostey  y.  Lombard  (Or.),  78  Pae.  895; 
T.  Taft,  23  B.  I.  388,  50  Atl.  648;  Weltoa  y.  Boggs,  45  W.  Va.  620,  ft 
Am.  St.  Rep.  833,  32  S.  E.  282;  McCartney  y.  Tyrer,  94  Va.  198,  86 
N.  £.  419;  Hanehette  y.  Blair,  100  Fed.  817;  Sanger  y.  Nightiiigal^ 
122  U.  &  176,  7  Sup.  Ct.  Bep.  1109,  30  L.  ed.  1105.    Hence  t]i«  court 
cannot  of  ite  own  motion  interpose  the  plea:  Smith  y.  HntehinaoBy 
78  Va.  683.    Nor  can  the  unsecured  creditors  of  a  debtor   eompd 
the  debtor  to  plead  the  statute  of  limitations  as  a  bar  to  a  re- 
coyery  by  other  creditors:  -Anderson  y.  McNeal,  82  Missl   542,  34 
South.  1;  Christie  y.  Bridgman,  51  N.  J.  £q.  331,  25  AU.  939,  30 
AtL  429.    Since  the  statute  of  limitations  is  generally  considered 
as  not  extinguishing  the  debt,  but  merely  taking  away  a  remedy  for 
its  enforcement  (Colton  y«  D^ew,  60  N.  J.  Eq.  454^  83  Am,  St.  Bep. 
650,  46  Atl.  728;  Menzel  y.  Hinton,  132  N.  C.  660,  95  Am.  St.  Bepu 
647,  44  S.  £.  385;  Belyea  y.  Tomahawk  Paper  etc  Co.,  102  Wis.  301, 
72  Am.  St.  Bep.  878,  78  N.  W.  412),  the  legislature  may  make  such 
statutes  apply  to  nonresidents  and  minors  as  well  as  to  others:  Sweet 
y.  Boston,  186  Mass.  79,  71  N.  K  113.    Though  the  general  rale  is  as 
has  been  stated,  namely,  that  the  plea  is  purely  a  personal  pnTilege, 
still  there  are  some  apparent  exceptions  to  the  rule.    The  rule  in  this 
regard  was  illustrated  by  Chief  Justice  Field  in  the  oft-cited  case  of 
Lord  y.  Morris,  18  Cal.  482,  in  the  following  language:  ''But  it  is 
said  that  the  plea  of  the  statute  is  a  personal  priyilege  of  the  party 
and  cannot  be  set  up  by  a  stranger.    This,  as  a  general  rule,  is  un- 
doubtedly correct  with  respect  to  personal  obligations,  which  concern 
only  the  party  himself,  or  with  respect  to  property  which  the  party 
possesses  the  power  to  charge  or  dispose  of.    But  with  respect  to 
property  placed  by  him  beyond  his  control  or  subjected  by  him  t» 
liens,  he  has  no  such  personal  priyilege.    He  cannot  at  his  pleasure 
affect  the  interests  of  other  parties.    His  grantees  or  mortgagee!^ 
with  respect  to  the  property,  stand  in  his  shoes,  and  can  set  up  any 
defense  that  he  might  himself  haye  set  up  to  the  action,  either  to 
defeat  a  recoyery  of  the  property  or  its  sale":  See,  also,  Grattan 
y.  Wiggins,  23  Cal.  16,  to  the  same  effect. 

b.  Bight  to  Walye  the  Priyilege.— From  what  has  been  said  in 
the  preceding  paragraph  it  naturally  follows  that  if  the  rights  of 
others  are  not  concerned  as  a  matter  of  right,  the  debtor  may  waivs^ 
the  defense  of  the  statute  of  limitations:  Bell  y.  Bice,  50  Neb.  547, 
70  N.  W.  25;  Quick  y.  Corlies,  39  N.  J.  L.  11;  Clark  y.  Augostia^ 
(N.  J.  Eq.),  51  AU.  68;  Noyes  y.  HaU's  EsUte,  28  Vt.  645.  Henos 
it  has  been  declared  that  other  creditors  cannot  complain  becauM- 
the  debtor  has  waiyed  the  statute  of  linutations  as  to  daims  doe 
him:  Brigham  y.  Fawcett,  42  Mich.  542,  4  N.  W.  272.  So,  also,  a 
debtor  not  being  obliged  to  plead  the  statute,  it  is  held  no  objeetioa 
to  an  assignment  for  the  benefit  of  creditors  that  a  debt  barred  by 
limitations  was  included  in  the  list  of  liabilities:  Swearinges  r^ 
Hendley,  1  Posey  (Tex.),  639, 
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Hnt  'irliere  third  persons  lutye  acquired  an  interest  in  mortgaged 
iTopTty    subseqaent  to  the  mortgage,  they  may  invoke  the  aid  of 
imitations  as  against  the  mortgage,  even  though  the  mortgagor,  as 
>e tureen,  himself  and  the  mortgagee,  may  have  waived  its  protection: 
fV^ood   -v.   Goodfellow,  43  Cal.  185.    Of  course,  the  exceptions  to  th* 
ule  are   based  on  privity  of  the  parties  or  an  interest  in  a  certain 
huid.      Thus,  in  Bawlins  v.  Bawlins,  75  Ga.  632,  it  was  held  that 
irhile  generally  it  is  a  personal  privilege  to  plead  the  statute  of  Umi- 
tations^   yet  where  a  wife  files  a  bill  against  her  husband  and  the 
administrator  of  his  father's  estate  to  subject  his  interest  in  that 
estate   to  her  claim  for  alimony,  it  would  be  inequitable  to  change 
en  uneertain  and  invalid  claim  against  the  husband  in  favor  of  the 
eetato   into  a  certain  and  valid  claim,  and  thus  defeat  the  claim  of 
the  ^wif e  for  alimony  out  of  the  portion  coming  to  the  husband  from 
hie   father's  estate.    But  with  respect  to  an  ordinary  creditor,  ae 
distinguished  from  the  claim  ef  a  wife  against  the  husband  for  main- 
tenanee,  a  contrary  rule  was  announced  in  Be  Sheppard's  Estate,  180 
Pa.   St.  57,  36  AU.  422.    In  that  case  it  was  held  that  a  legatee 
^^ose  share  had  been  attached  by  a  creditor  could  confess  judgment 
in  favor  of  the  estate  on  a  bona  fide  debt  due  decedent,  which  is 
barred  by  limitations,  and  which  more  than  offsets  the  legatee's  share. 
It  is,  however,  said  to  be  the  duty  of  a  municipal  board  to  plead 
the  statute  of  limitations  when  it  can  do  so  under  the  facts:  Trow- 
bridge ▼.  Schmidt,  82  Miss.  475,  34  South.  84. 

In   a   suit  between   an   administrator   and   creditors,   the   plea   of 
limitations  is  not  strictly  personal  to  the  administrator.    It  is  his 
duty  to  interpose  it  as  a  defense,  and  where  he  neglects  or  declines 
to  do  so,  the  heirs  or  any  other  party  to  the  action  interested  in  the 
fund  liable  to  be  reached  by  the  creditors  may  set  it  up:  McKinlay 
▼.  Gaddy,  26  &  C.  573,  2  S.  E.  497.    But  it  seems  that  he  is  not 
boond   to  plead  limitations  unless,  under  facts  known  to  exist,  it 
can  avail  as  a  successful  defense:  Boberts  v.  Bogers,  28  Miss.  152,  61 
Am.  Dec.  542.    Nor  is  he  bound  to  plead  the  statute  if  the  personal 
assets  in  his  hands  are  sufficient  to  pay  decedent's  debts,  though  it 
seems  that  he  is  bound  to  plead  it  where  a  resort  to  realty  is  neces- 
sary to  raise  a  fund  to  pay  such  debts:  Pollard  v.  Scear,  28  Ala.  484, 
05  Am.  Dec.  364.    And  it  seems  that  he  is  not  bound  to  plead  the 
statute  where  it  would  be  detrimental  to  the  estate  to  do  so:  Estes 
T.  Browning,  11  Tex.  237,  60  Am.  Dec.  238.    But  under  other  circum- 
stances it  appears  that  he  must  plead  the  statute:  Dawes  v.  Shed^ 
15  Hass.  6,  8  Am.  Dec.  80;  Bogers  v.  Bogers,  3  Wend.  503,  20  Am. 
Dee.  716;  Batson  v.  Murrell,  10  Humph.  301,  51  Am.  Dec.  707.    On 
the  general  subject  of  the  right  of  an  administrator  or  executor  to 
waiTe  the  statute  of  limitations,  see  the  monographic  note  to  Fletcher 
T.  American  Trust  etc  Co.,  78  Am.  St.  Bep.  188.    But  very  often 
the  rule  that  an  executor  or  administrator  is  bound  to  plead  the 
statute  of  limitations  is  based  to  a  large  extent  on  the  statutes  with 
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TMpect  to  tlie  duties  of  -saeh  legal  representatiTes.  The  foree  of 
«neh  otatutet  was  adTorted  to  in  Smitk  ▼.  Pattie,  81  Ya.  654,  altboo^ 
the  eonrty  in  diBcuning  the  sabjeet,  tileo  said:  ''The  statnte  of  limi> 
tations,  while  it  is  purelj  a  personal  privilege  as  to  a  living  partj, 
who  may  avail  himself  of  it  or  not  as  he  maj  choose,  is  not  snek  ss 
to  an  ezeentor  or  administrator,  beeanse  there  is  no  privity  of  eon- 
timet  between  them  and  a  testator,  or  intestate's  creditor,  the  lav 
does  not  presume  that  they  can  knew  whether  a  demand  is  just  or 
•unjust;  and  hence  there  is  a  manifest  distinction  taken  between  the 
-declarations  and  promises  of  the  original  debtor  and  those  made  by 
«  personal  representative,  who  may  have  no  personal  knowledge  of 
the  transactions.'' 

In  Woodyard  v.  Polsley,  14  W.  Ta.  211,  it  was  held  that  after  a 
man  was  dead  and  his  estste  was  being  distributed  among  his  cred- 
itors in  s  court  of  equity,  a  creditor  might  rely  on  the  statute  of 
limitations  to  defeat  the  claim  of  aaother  creditor,  but  the  dedsioa 
appears  to  have  been  based  upon  a  statutory  provision  requiring  the 
legal  representatives  of  a  deceased  person  to  avail  themselves  of  the 
plea  of  limitations. 

c  Estoppel  of  Bight  to  Tlead  the  Statate.— A  party  mny  be  es- 
topped from  relying  on  the  statutes  of  limitation:  Davis  v.  BamagOp 
23  Ey.  Law  Bep.  1420,  65  S.  W.  340;  Lamb  T.  Clark,  5  Pick.  193; 
Lengar  v.  Hazlewood,  79  Tenn.  (11  Lea)  539;  Park  v.  Prendergast, 
4  Tex.  Civ.  566,  23  8.  W.  535.  Thus,  where  grantees  accept  a  deed 
reciting  that  they  agree  to  pay  and  assume  a  mortgage,  they  are 
•estopped  to  deny  the  validity  of  the  mortgage,  or  that  it  was  an  exist- 
ing encumbrance  at  'the  date  -of  "tiieir  deed,  because  of  being  barred 
by  limitations:  Christian  «v.  John,  111  Tenn.  92,  76  S.  W.  906.  And 
where  a  toll  road  corporation  ceases  to  operate  its  toll  road,  it  can- 
not plead  limitations  in  bar  of  recovery  by  the  original  owner,  of 
land  on  which  it  had  erected  a  toll-house:  Cynthiana  etc  Turnpike 
Co.  V.  Hutchinson,  22  Ey.  Law  Bep.  1233,  60  &.  W.  378.  And  where 
payment  is  provided  for  out  of  a  particular  fund  or  in  a  particniar 
way,  the  debtor  cannot  plead  the  statute  of  limitations  without  show- 
ing that  the  particular  fund  has  been  provided  or  the  method  por- 
«ued:  Davis  ▼.  Simpson,  25  Nev.  123,  83  Am.  St.  Bep.  570,  58  Pac 
146.    See,  also.  Sawyer  v.  Colgan,  102  Cal.  283,  36  Pae.  580. 

The  fact  that  the  party  iinvoking  the  statute  of  limitations  may 
"have  put  it  in  motion  by  liis  •own  default  in  the  performance  of  a 
contract  is  no  obstacle  to  its  operation:  San  Antonio  etc  Loan  Ana. 
V.  Stewart,  94  Tex.  441,  86  Am.  St.  Bep.  864,  61  S.  W.  386.  But,  os 
the  other  hand,  it  is  said  that  the  participant  in  the  breach  of  a 
trust  cannot  plead  the  statute:  Duckett  v.  National  Mechanics'  Bank, 
66  Md.  400,  63  Am.  St.  Hep.  513,  38  Atl.  983,  39  L.  B.  A.  84.  Thus  it 
bas  been  held  that  where  a  county  misappropriates  common  school 
funds,  it  cannot  set  up  the  statute  of  limitations  in  a  suit  for  their 
recovery:  Board  v.  State,  106  Md.  531,  7  N.  K  254.    Por  a  further 
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ftiaeii88ioB  of  the  subject  with  respect  to  occasions  where  trust  relft- 
Ho—  exist,  see  subdirision  lY. 

A.  plea  of  limitations  will  not  be  allowed  where  it  would  be  in- 
Bqnitable  and  would  perpetuate  a  fraud  upon  the  creditor  in  the 
teee  of  the  oral  promises  not  to  plead  the  statute  in  consideration 
oif  delay  or  forbearance  in  pressing  the  claim*:  GecU  y.  Henderson, 
121  N.  C.  244,  28  8.  E.  481;  Bridges  ▼.  Stephens,  132  Mo.  524,  34  8.  W. 
66S.    In  the  same  manner,  an  agreement  to  arbitrate  the  claim  may 
estop  the  debtor  from  pleading  the  statute:  Davis  ▼.  Dyer,  56  N.  H. 
143.    So,  also,  where  the  defendant  had  negotiated  for  the  settle- 
aneiit  of  certain  notes  against  an  estate,  and  had  led  the  plaintiff  to 
tMliere  that  no  resistance  would  be  made  to  the  allowance  of  the 
notes,  the  court  held  that  the  defendant  could  not  plead  the  statute 
of  limitations:  Wilson  t.  McElroy,  88  Iowa,  593,  50  N.  W.  55.    See, 
also,  Benackowsky  ▼.  Board  of  Water  Commrs.,  122  Mich.  613,  81 
N.  W.  581,  to  the  same  general  effect.    Likewise,  one  who  willfully 
Ml  plaintiff  to  beliere  that  payments  made  at  plaintiff's  request 
io  a  creditor  of  plaintiff  were  payments  on  a  certain  debt,  is  es- 
topped from  asserting  that  they  were  not  such  payments,  and  thus 
make  the  statute  of  limitations  available:  Chase  v.  Carney,  60  Ark. 
491,  31  8.  W.  43.    In  Newton  ▼.  Carson,  80  Ky.  309,  where  plaintiff 
delayed  suit  for  twenty  days  on  the  promise  of  a  surety  to  confess 
judgment  on  the  note  in  controversy  at  the  end  of  that  time,  the 
«onrt  held  that  the  delayed  time  should  be  excluded  in  computing 
the  period  of  limitations.    The  general  rule  in  this  respect  is  this, 
■amely,  that  wheriB  a  party  obtains  delay  by  promising  not  to  avail 
himself  of  the  bar  of  limitations,  he  is  estopped  from.  pl%ading  limita* 
ttons:  Holman  ▼.  Omaha  etc  Co.,  117  Iowa,  268,  94  Am.  St.  Bep. 
298, 90  N.  W.  833;  Missouri  Pae.  By.  ▼.  Coombs  etc.  Co.,  71  Mo.  App. 
299;  Bareroft  ▼.  Boberts,  91  N.  0.  363. 

But  it  was  held  in  Cameron  v.  Cameron,  95  Ala.  344,  10  South.  506,. 
where  the  payee  of  a  note  asks  maker  to  renew  it,  and  he  replies 
that  it  would  never  run  out  of  date,  his  personal  representatives,  in 
an  aetion  on  the  note  after  his  death,  are  not  estopped  from  plead- 
ing limitations. 

8o,  also,  it  is  held  that  no  equitable  estoppel  can  ariie  after  limita- 
tions hava  run  against  aetiea  for  subscription  to  stock,  so  as  to  pre- 
vent a  subscriber  from  pleading  limitations:  Pittsburgh  etc.  Co. 
V.  Graham,  36  Pa.  St.  77.  In  this  connection  see  the  monographie 
note  on  acknowledgment  or  new  promise  to  suspend  the  running  or  re- 
move the  bar  of  the  statute  of  limitations,  attached  to  Warren  v« 
Cleveland,  102  Am.  St.  Bep.  751. 

HL    Oenaral  Bole  aa  to  Who  may  Plead  the  Statute  of  Limitations. 

The  ii|^t  io  plead  the  statute  of  limitations  is  privilege  which  is 
personal  to  the  debtor  and  may  be  availed  of  by  others  only  when 
they  stand  in  the  relation  of  privity  of  estate  to  the  debtor,  such 
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M  a  sabfequent  purchaser  or  eneumbraneer  of  the  legal  title,  or 
in  privity  with  the  claim  or  demand^  or  one  who  haa  sneeeeded  i» 
or  maj  be  said  to  occupy  the  place  of  the  debtor:  Tinslex-  t.  Ldb- 
bard  (Or.),  78  Pac  895;  or  aa  wa«  said  in  the  principal  ease  (Hop- 
kins T.  Clyde,  ante»  p.  737),  anyone  in  privity  with  a  lien  aonght  t# 
be  foreclosed  against  -  premises  or  anyone  who  can  be  said  to  ataad 
in  the  place  of  the  person  in  whose  favor  the  statute  of  limitatioas 
runs  is  entitled  to  plead  it. 

•  In  a  general  way,  the  authorities  recognize  the  rule  to  be  thai 
the  right  to  plead  the  statute  of  limitations  is  extended  to  nil  per- 
sons in  privity  with  the  person  who  originally  had  the  ri^rht  to  plead 
the  statute:  Wood  v.  GoodfeUow,  48  Cal.  185;  Watt  v.  Wright,  fSS 
Cal.  202,  5  Pae.  91;  Thompson  v.  Sickles,  46  Barb.  49;  Hill  ▼.  HO- 
Hard,  103  N.  a  84,  9  S.  E.  639;  McGlaugherty  v.  Croft,  43  W.  Ta» 
270,  27  a  E.  246;  Walker  v.  Burgess,  44  W.  Va.  399,  67  Am.  St.  Bep. 
775,  30  8.  E.  99;  Dawson  v.  Calloway,  18  Ga.  573. 

Where  the  bar  of  limitations  is  complete  against  the  owner  of 
land,  it  is  complete  against  one  claiming  through  him,  whatever 
may  be  the  character  of  the  claim:  Smith  v.  XJazell,  61  Tex.  220. 

The  relation  of  privies  may  be  created  by  operation  of  law,  by 
descent  or  by  voluntary  or  involuntary  transfers  from  one  person 
to  another  and  denotes  mutual  or  successive  relationship  to  the  same 
rights  of  property:  Nelson  v.  Trigg,  4  Lea,  701. 

The  personal  representatives  having  the  exclusive  right  to  bring 
suit  in  behalf  of  the  estate  for  the  benefit  of  creditors,  heirs  a?  . 
devisees,  where  an  action  is  barred  against  such  representatives,  u 
is  also  barred*  against  the  heirs,  even  though  they  be  under  disaL  ' 
ity:  McLeran  v.  Benton,  73  Cal.  329,  2  Am.  St.  Bep.  814,  14  Pae.  87«* 
So,  also,  where  executors,  administrators  and  other  trustees  for  in- 
fants fail  to  sue  for  personal  property  within  the  statutory  time,  tb 
•infants  are  bound:  Worthy  v.  Johnson,  10  6a.  358,  54  Am.  Dec  393- 
And  where  a  person  during  his  lifetime,  aa  executor,  stands  in  the  ro> 
lation  of  trustee  to  a  fund  and  cannot  plead  the  statute  of  limitation* 
in  respect  thereto,  his  representatives,  after  his  death,  stand  in  no 
better  position  and  cannot  plead  the  statute:  Fox  v.  Tay,  89  GaL 
339,  23  Am.  St.  Bep.  474,  24  Pac.  855,  26  Pac.  897. 

Hence  we  see  that  in  determining  who  may  plead  the  statute  wo 
find  that  the  classes  of  persons  who  may  do  so  are  those  who  bavo 
the  original  right  to  do  so,  and  those  who  have  that  right  by  reaaoB 
of  privity  with  those  who  have  such  original  right. 

IV.    Application  of  the  Bnle  to  Yariovs  dasass  of  Penoaa. 

a.    As  Dependent  upon  Legal  Capacity  of  Party  Invoking  the  Privl* 

lege. 

!•  Nonresidents.— There  is  a  marked  difference  between  the  status 
of  an  absent  resident  and  that  of  a  nonresident  with  respect  to 
the  ability  of  the  creditor  to  pursue  them:  Connecticut  Trust  etc  Ca 
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▼.  ^Wead,  172  N.  Y.  497,  92  Am.  St.  Bep.  756,  65  N.  E.  261.  The  rightfl 
of  aonreaideBtf  to  plead  the  statute  of  limitations  is  a  matter  whieh 
aatiorallyxis  determined  by  the  statutes  of  the  various  states.  In 
Sfxltozi  ▼v'BabsoB,  6  Allen,  322,  it  was  held  under  the  Massaehnsetts 
•i&'tu'tes  that  one  who  had  never  lived  in  Massachusetts  could  not 
•mr&il  himself  of  the  statute  of  limitation  in  an  action  on  a  note 
^▼en  in  that  state.  In  Wetmore  v.  Marsh,  81  Iowa,  677,  47  N.  W. 
1021,  a  nonresident  mortgagee  was  held  not  entitled  to  plead  limita* 
^oub  in  a  proceeding  to  foreclose  a  mechanic's  lien.  While  in  Ban- 
noa  ir.  Lloyd,  64  Md.  48,  20  Atl.  1028,  nonresidents  were  held  entitled 
^o  plead  the  statute  of  limitations. 

SL     Foreign  and  Domestic  Oorporatlons.— In  Larson  v.   Aultman 
•etc.    Co.,  86  Wis.  281,  39  Am.  St.  Bep.  893,  a  foreign  corporation 
^«vas  held  to  be  a  person  "out  of  the  state''  and  not  entitled  to  avaU 
itself  of  the  statute  of  limitations.    In  this  connection  see  Barstow 
^»  Union  etc.  Co.,  10  Nev.  386;  Bathbunr  v.  Northern  Central  B.  Co., 
50  K.  T.  656;  Kirby  v.  Lake  Shore  etc.  Co.,  14  Fed.  261;  Tioga  B. 
Co.  ▼.  Blossburg  etc.  Co.,  20  Wall.  137^  22  L.  ed.  331.    But  a  foreign 
eorporation,  having  a  local  existence  and  domicile  in  the  state  for 
ifche  purpose  of  suing  and  being  sued,  may  rely  on  the  statute  of  limi- 
tations to  the  same  extent  as  though  chartered  by  the  state:  Huss  v. 
Central  etc.  Co.,  66  Ala.  472;  Lawrence  v.  Ballou,  50  Cal.  258;  King 
"v.  National  Min.  etc.  Co.,  4  Mont.  1,  1  Pac.  727;  Thompson  v.  Texas 
I  nnd  etc.  Co.  (Tex.  Civ.),  24  S.  W.  856;  Connecticut  Mut.  Life  Ins. 
3.  ▼.  Duerson,  28  Qratt.  630. 

'With  respect  to  domestic  corporations,  it  seems  that  the  statutes 
tjifterally  contain  ample  provisions  to  include  them  within  those 
^persons"  who  may  plead  the  statute  of  limitations.  Thus  in  the 
'^rly  case  of  People  v.  Bector  etc.  of  Trinity  Church,  22  N.  Y.  44,  a 
^^rporation  was  held  to  be  a  "person"  within  the  meaning  of  the 
statute  of  limitations  with  respect  to  the  persons  who  could  plead 
the  statute:  See  monographic  note  to  Boyd  v.  Mutual  Fire  Assn., 
96  Am.  St.  Bep.  972,  on  the  statute  of  limitations  in  actions  against 
bficers  and  stockholders  of  corporations. 

h*    As  Dependent  npon  Personal  or  Official  Belations  of  the  Parties, 

1.  Marital  Belations.— The  statute  of  limitations  does  not  apply 
«■  between  a  husband  and  wife  as  a  general  rule:  Collins  v.  Babbitt 
<N.  J.),  58  Ati.  481;  Bumham  v.  McMiohael,  6  Tex.  Civ.  496,  26  S. 
W.  887.  In  Oudden  v.  Gudden's  Estate,  113  Wis.  297,  89  N.  W.  Ill, 
4t  was  said  that  limitations  do  not  run  against  a  wife  as  between 
herself  and  husband  so  as  to  bar  her  elaim  against  his  estate  for 
money  loaned  to  him.  But  limitations  run  from  the  death  of  one  of 
the  spouses:  Gracie's  Estate,  158  Pa.  St.  521,  27  Atl.  1083. 

2.    Fidnclary  Belations. 

A.    In  CtoneraL— As  long  as  there  is  a  continuing  and  subsisting 
trust,  acknowledged  or  acted  upon  by  the  parties,  the  statute  of 
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limitations  doM  not  apply,  bnt  if  the  trustee  denies  tbe  right  of 
the  eeetni  que  trust  and  the  holding  beeomes  adTerse,  lapse  of  tine 
from  that  period  maj  constitute  a  bar  in  equity,  but  other  tmste 
whieh  are  the  ground  of  an  aetion  at  law  are  not  exempted  fraa 
the  operation  of  the  statute:  See  Boyd  v.  Mutual  Fire  Aasn^  U^ 
.Wis.  155,  96  Am.  St.  Bep.  948,  90  N.  W.  1086,  94  N.  W.  171,  61  L.  B. 
A.  918;  Mason  ▼.  Henry,  152  N.  Y.  529,  46  N.  £.  837;  Kaae  ▼.  Blood- 
good,  7  Johns.  Gh.  90,  11  Am.  Dec.  417;  Lexington  Ldfe  ete.  Go.  ▼. 
Page,  17  B.  Mon.  412,  66  Am.  Dec.  165.  The  rule  waa  stated  bj  the 
court  in  Nash  ▼.  Ingalls,  101  Ted.  645,  in  the  following  language: 
''Where  the  right  was  one  purely  of  an  equitable  nature  and  reme* 
dial  only  in  the  court  of  chancery,  the  statute  does  not  apply,  bnt 
where  the  right  is  one  upon  which  an  action  at  law  would  lie,  equitj 
follows  and  applies  the  statute  (of  limitation)  to  suits  brought  in 
that  forum." 

But  limitations  run  between  a  trustee  and  the  cestui  que  trust 
in  an  implied  or  resulting  trust:  Bedford  ▼.  Glarke,  100  Ya.  115,  40 
8.  £.  630;  Miller  ▼•  Baker,  166  Pa.  St.  414,  45  Am.  St.  Bep.  680,  31 
AtL  121. 

B.  As  Affecting  the  Tmstee.— As  long  as  the  duties  of  a  trustee 
remain  undischarged  he  cannot  avail  himself  of  the  statute  of  limi- 
tations to  an  action  for  the  recovery  of  funds  held  by  virtue  of  ths 
trust,  unless  the  trust  is  openly  denied  to  the  knowledge  of  the  cestui 
que  trust:  Trustees  of  Schools  v.  Arnold,  58  Dl.  App.  103.  See,  also, 
Fox  V.  Tay,  89  Gal.  339,  23  Am.  St.  Bep.  474,  24  Pae.  855,  26  Pac  897, 
to  the  same  effect.  Limitations  do  not  run  in  favor  of  a  trustw 
against  a  beneficiary,  but  do  run  against  a  distributee  in  favor  of 
a  purchaser  of  personal  property  from  an  administrator:  Jordan  t. 
McKenaie,  30  Miss.  32.  Nor  do  limitations  run  against  the  right  of  & 
voluntary  trustee  for  a  credit  on  accounting  for  expenditures  for  tk» 
maintenance  of  the  beneficiaries:  In  re  Beisel's  Estate^  110  CaL  267» 
40  Pac  961,  42  Pac.  819.  For  an  exhaustive  review  of  the  earlier 
authorities  on  the  application  of  the  statute  of  limitations  as  betweea 
trustee  and  cestui  que  trust,  see  the  monographic  note  to  Miles  t. 
Thome,  99  Am.  Dec.  384. 

The  position  of  a  trustee  under  a  deed  is  different  from  that  of  s 
guardian  or  administrator,  the  trustee  holding  the  legal  while  ths 
cestui  que  trust  holds  the  equitable  title,  whereas  the  heir  or  ward 
holds  the  legal  title  subject  only  to  the  right  of  the  administrator 
or  guardian  to  control  the  estate  for  the  benefit  of  all  parties  inter 
ested  in  it  or  its  administration:  GoUins  v.  McGarthy,  68  Tex.  150,. 
2  Am.  St.  Bep.  475,  3  S.  W.  730. 

As  to  whether  the  officers  and  directors  of  a  corporation  are  tech- 
nical trustees  of  an  express  trust,  see  the  exhaustive  discussion  i» 
the  opinion  of  the  court  in  Boyd  v.  Mutual  Fire  Assn.,  116  Wis.  155^ 
96  Am.  St.  Rep.  948,  90  N.  W.  1086,  94  N.  W.  171,  61  L.  B.  A  918, 
where  the  authorities  pro  and  con  are  reviewed.    In  Harrisburg  Bank 
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▼•  IPoTEter,  8  Wattfly  12,  the  eashiax  of  a  bank  was  held  not  entitled 
to  the  benefit  of  the  statute  of  limitations  as  to  his  own  note  lying 
in  the  Imnlc  where  he  did  not  exhibit  the  note  as  due  and  nnpaid  to 
the  board  of  directors.  The  deeision  seems  to  have  been  based  on 
the  theory  that  the  directors  and  cashier  were  trustees  for  the  stock? 
holders.  So,  also,  in  Williams  ▼.  McKay,  40  K.  J.  Eq.  189,  53  Anu 
Bepw  775,  the  managers  of  a  savings  bank  were  held  to  stand  in  the 
relationship  of  trustees  to  the  depositors  so  that  the  statute  would 
not  bar  a  charge  of  mismanagement  on  their  part  which  had  occurred 
more  than  six  years  before  the  filing  of  the  bilL  See,  also,  Williams 
-v.  BeiUy,  41  N.  J.  Eq.  137,  8  AtL  692,  for  a  somewhat  similar  hold<> 

O.  Ai  Affeetiiig  the  Cestui  Que  Tnist.~Whenever  the  right  of  ac- 
tion in  a  trustee  who  has  power  to  sue  is  barred,  the  right  of  the 
eeetui  que  trust  represented  by  him  is  also  barred:  Molton  v.  Hender^ 
■on,  62  Ala.  426;  Patchett  v.  Pacific  Coast  By.,  100  Cal.  505,  35  Pac; 
73;  Knorr  v.  Baymond,  73  Ga.  749;  Coleman  v.  Walker,  60  Ky.  (3 
Met.)  65,  77  Am.  Dec  163;  Barclay  ▼.  Goodloe,  83  Ky.  493;  Weaver 
T.  Xieixnan,  52  Md.  708;  Hemdon  ▼.  Pratt,  59  N.  C.  327;  Williams  v. 
OtejTy  27  Tenn.  (8  Humph.)  563,  47  Am.  Dec.  632;  McAdams  ▼.  Me- 
Adams,  10  Tex.  Civ.  653,  32  S.  W.  87;  Sheppard  v.  Turpin,  3  Gratt. 
873;  Chase  ▼.  Cartwright,  53  Ark.  358,  22  Am.  St.  Bep.  207,  14  £L 
W.  90;  Meeks  v.  Olpherts^  100  XJ.  S.  564.  This  rule  obtains  even* 
though  the  cestui  que  trust  labored  under  the  disability  ot'  cover- 
tore:  Collins  v.  McCarty,  68  Tex.  150,  2  Am.  St.  Bep.  475,  3  S.  W» 
730;  Schiffman  t.  Schmidt,  154  Mo.  204,  55  S.  W.  451;  or  labored 
nnder  the  disability  of  infancy:  Wiess  v.  Goodhue  (Tex.),  83  S.  W. 
178;  Jenkins  v.  Jensen,  24  Utah,  108,  91  Am.  St.  Bep.  783,  66  Pac 
773.  The  rule  that  when  the  trustee  is  barred,  the  beneficiary  i» 
barred  wrhether  under  disability  or  not,  applies  only  when  the  trustee 
has  the  power  to  sue  but  fails  to  do  so:  Parker  ▼.  Hall,  2  Head 
(Tenn.),  641. 

Where  the  trustee  in  whom  property  was  vested  for  the  benefit  of 
m  "wife  and  children  has  permitted  the  property  to  be  sold  on  eze- 
ention  and  the  purchaser  to  remain  in  {>ossession  over  the  statutory 
period,  the  children  cannot  recover  the  property:  Salter  v.  Salter, 
80  Oa.  178,  12  Am.  St.  Bep.  249,  4  S.  E.  391.  So,  also,  where  the 
tmfltee  who  holds  the  legal  title  to  trust  property  permits  his  right 
to  l>ring  ejectment  for  a  certain  part  thereof  to  become  barred,  the 
beneficiary  is  also  barred,  even  though  a  minor:  Ewing  ▼.  Shanna- 
han,  113  Mo.  188,  20  S.  W.  1065;  Ferguson  v.  Kennedy,  Peck  (Tenn.), 
821,  14  Am.  Dec.  761;  and  where  limitations  has  run  against  a  trustee 
to  "Whom  a  bond  is  payable,  the  beneficiary  is  also  barred  from  re- 
covery: Ervin  v.  Brooks,  111  N.  C.  358,  16  S.  E.  240. 

So,  also,  where  the  trustee  holding  the  legal  title  to  land  in  fee 
is  barred,  all  of  the  cestuis  que  trustent  are  barred  whether  they  are 
entitled   in  possession  or  in  remainder,  vested  or   contingent,  and. 
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^bather  tliej  are  soi  juris  or  under  disability:  Chase  ▼.  OartirrigUy 
4»  Ark.  358,  22  Am.  8t.  Bep.  207,  14  a  W.  90,  7  L.  B.  A.  403.  Aad 
-onder  sneh  eireumstanees  the  cestui  que  trust  foir  life  as  wdl  n  ia 
remainder  is  also  barred:  King  ▼.  Bhew,  108  N.  O.  696,  23  An.  8t 
Jtep.  76,  13  &  E.  174. 

D*    Am  Affectiiig  Strangers  to  the  Trust.— The  rule  that  the  stat- 
tite  of  limitations  does  not  bar  a  trust  estate  holds  only  betweea 
"the  trustee  and  cestui  que  trust  and  not  as  between  such  ptitici 
on  one  side  and  strangers  on  the  other  side:  Jenkins  ▼.  Jensen,  24 
Utah,  108,  91  Am.  St.  Bep.  783,  66  Pae.  773.    Thus  where  a  tmstet 
of  a  married  woman,  having  authority  so  to  do,  loans  money  to  t 
^stranger,  the  latter  knowing  that  it  is  a  trust  fund  and  the  transae- 
tion  is  not  tainted  with  fraud,  the  statute  of  limitations  is  a  good 
defense  to  the  stranger  as  well  in  equity  against  the  benefleiary  as 
■Mi  law  against  the  trustee:  Mason  ▼.  Mason,  33  QtL  435,  83  Am.  Dee. 
172.    And  where  a  deed  of  trust  is  made  to  secure  bona  fide  debti^ 
a  purchaser  of  the  trustee's  title  ifl  protected  by  the  statute  of 
limitations^  horrever  fraudulent  he  may  have  acted  in  suppressing 
•competition  and  eyen  though  he  bought    in  the   property    for  tke 
^trustor:  Taylor  v.  Dawson,  56  N.  C.  86.    The  fact  that  one  purchsm 
trust  property  with  knowledge  of  the  trust  does  not  prerent  tho 
statute  of  limitations  from  running  against  the  trustee  and  benefi- 
ciaries:   Ewing  ▼.   Shannahan,   113  Mo.   188,   20   8.  W.   1065.    And 
where  the  right  to  enforce  a  resulting  trust  in  land  has  been  barred, 
the  trust  cannot  be  enforced  against  a  subsequent  purchaser  of  tko 
land  with  notice  of  the  claims  of  the    beneficiaries    of    the    trast: 
Way  V.  Hooton,  156  Pa.  St.  8,  26  Atl.  784. 

R  Sheriif  or  Attorney  Collecting  Moneys.— A  deputy  sheriff  sued 
-for  ofiQcial  acts  may  plead  any  statutes  of  limitation  which  would 
l>e  applicable  to  an  action  against  the  sheriff  for  the  same  acts: 
Oumming  y.  Brown,  43  N.  T.  514.  An  attorney  may  plead  the  stat- 
ute of  limitations  to  an  action  brought  against  him  by  a  client  for 
moneys  collected  but  not  paid  oyer:  Kimbro  y.  Waller,  21  Ala.  376; 
Stafford  y.  Bichardson,  15  Wend.  302;  Downey  y.  Qarard,  24  Pa. 
8t.  52;  Cook  y.  Biyes,  13  Bmedes  db  M.  328,  53  Am.  Dec  88;  Kio- 
-ney  y.  McClure,  1  Band.  284. 

S.  Ohnxch  Ofllclals  or  Tnutee8.~Statutes  of  limitation  bar  the 
vestry  and  wardens  of  a  church  as  well  as  any  other  person:  Vestry 
ete.  y.  Gantry,  3  MeCord  (S.  C),  317.  In  Dees  y.  Moss  St.  Baptist 
"Church  (Miss.),  17  South.  1,  a  church  organization  was  allowed  to 
plead  the  statute  of  limitation  in  a  suit  for  moneys  adyanced  to  build 
its  edifice,  by  one  who  for  more  than  fifteen  years  had  forborne  te 
make  any  demand  for  repayment  although  during  that  time  he  was 
the  trustee  of  the  legal  title  to  the  property,  but  not  being  in  poe- 
aession  in  the  execution  of  an  actiye  trust. 

4.  Creditors  Suing  on  Behalf  of  Themselyes  or  Other  Craditon.— 
As  a  general  rule,  it  may  be  said  that  a  creditor  seeking  to  enfores 
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«  trust  in  fayor  of  bis  debtor  stands  in  tbe  sboes  of  his  debtor  and 
will  be  barred  if  the  debtor  is  also  barred:  Buckler  ▼,  Hogers  (Ky.), 
54  8.  W.  848. 

Henee  where  creditors  suing  on  behalf  of  a  corporation  seek  to 
enforce  a  eanse  of  action  upon  which  it  might  have  sued,  the  credi- 
tors \rill  be  barred  if  the  corporation  would  have  been  barred:  Boyd 
▼.  Mutual  Fire  Assn.,  116  Wis.  155,  96  Am.  St.  Eep.  948,  90  N.  W. 
1086,  94  N.  W.  171,  61  L.  B.  A.  918;  Lexington  Life  etc.  Go.  ▼.  Page, 
17  B.  Mon.  412,  66  Am.  Dec.  165.    An  apparent  exception  was  made 
to  this  rule  in  McGinnis  ▼.  Barnes,  23  Mo.  App.  413,  where  it  was 
held  that  a  creditor  of  a  corporation  may  have  a  subsisting  cause 
4xt  aetion  against  a  stockholder  for  unpaid  stock,  although  the  cor- 
poration would  have  been  barred  by  limitations  from  enforcing  the 
liability  in  a  direct  proceeding.    The  decision  seems  to  have  been 
based  on  the  theory  that  the  capital  stock  is  a  trust  fund  for  the 
benefit   of  the  creditors  of  the  corporation.    A  contrary  conclusion 
was   announced  in  South  Carolina  Mfg.  Co.  t.  Bank,  6  Bich.  Eq. 
<S.   C.)     227. 

Thus  we  see  that  generally  a  creditor,  though  he  may  be  injuri- 
ously affected  by  his  debtor's  failure  to  set  up  limitations  against 
another  creditor's  claim,  cannot  compel  the  debtor  to  set  it  up  or 
set  it  up  himself:  Welton  t.  Boggs,  45  W.  Va.  620,  72  Am.  St.  Eep. 
833,  32  8.  £.  232;  Anderson  v.  McNeal,  82  Miss.  542,  34  South.  1. 
In  aeeordance  with  this  rule  it  was  held  in  Ward  v.  Waterman,  85 
CaL  488,  24  Pac.  930,  that  a  mere  ereditor  who  has  no  lien  cannot 
avail  himself  of  the  fact  that  the  debt  of  his  4ebtor  to  a  third  per- 
son was  barred  at  the  time  when  the  debtor  gave  the  third  person 
a  deed  of  trust  to  secure  the  debt.  And  in  Be  Sheppard's  Estate, 
180  Pa.  St.  61,  36  Atl.  422,  the  failure  to  set  up  defense  of  limitations 
to  an  honest  elaim  was  held  not  available  as  a  ground  of  contesting 
the  judgment,  confessed  by  the  debtor  by  persons  who  had  a  prior 
attachment  even  though  by  reason  ef  such  judgment  the  fund  iat- 
tached  would  yield  them  a  smaller  dividend.  The  fund  in  contro- 
versy was  the  debtor's  interest  in  an  estate.  But  in  Sawyer  v.  Saw- 
yer, 74  Me.  579,  it  was  held  where  a  subsequent  attaching  ereditor 
had  ohtamed  leave  of  court  to  defend  the  nit  of  a  prior  attaching 
«reditor  that  he  might  set  np  the  statute  of  limitation  as  a  ground 
of  defense. 

In  Dnmford  ▼.  Clark's  Estate,  8  La.  199,  it  was  held  that  an 
ordinary  ereditor  eonld  not  plead  prescription  for  his  debtor  if  hip 
estate  be  solvent,  but  that  a  mortgage  creditor  could,  as  to  any 
other  ereditor  whose  elaim  on  the  property  mortgaged  clashed  with 
his  own.  But  it  was  also  held  under  the  Civil  Code  provisions  that 
where  any  ereditor  had  an  interest  that  prescription  should  be  ac- 
quired by  the  debtor,  such  as  being  a  judgment  creditor,  that  he 
might  plead  limitations:  Succession  of  Mcaill|  6  La.  Ann.  327;  Yiala 
w*  Borgvieres,  19  La.  Ann.  149. 
St.  B«p.,  YoL  104-48 
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The  general  role  heretofore  stated  does  not  seem  to  obtain  where 
the  proceeding  initiated  by  the  creditor  is  in  the  natnre  of  a  credi- 
tor's suit  to  subject  the  assets  of  the  debtor  to  a  pro  rata  pajneiit 
of  all  his  debts.  Thus  if  the  funds  of  the  estate  of  a  deceased  per- 
son are  not  sufficient  to  pay  all  of  its  creditors,  each  creditor  hss  a 
right  to  oppose  any  other  claimant  by  showing  that  his  daim  is 
barred  by  limitations,  and  the  executor  cannot  bar  the  creditor's 
right  to  plead  limitations  under  such  circumstances  by  refusing  to 
plead  it:  Estate  of  Claghorn,  181  Pa.  St.  600,  59  Am.  St.  Bep.  6S(V 
37  Atl.  918.  See,  also.  Smith  y.  Pattie,  81  Va.  666,  Fenner  ▼.  Man- 
chester, 6  B.  I.  140,  and  Mason  v.  Taf  t,  23  B.  L  388,  50  AtL  6i8,  to 
the  same  effect.  The  court  in  McCartney  v.  Tyrer,  94  Ya.  198,  26 
8.  £•  419,  in  speaking  on  this  subject,  said:  ''The  defense  is  gener- 
ally a  personal  privilege  and  may  be  asserted  or  waived  by  a  de- 
fendant at  his  election:  Clayton  v.  Henley,  32  Gratt.  72;  Smith  v. 
Hutchinson,  78  Ya.  683.  Where,  however,  a  court  of  equity  has  taken 
possession  of  the  estate  of  the  debtor  for  the  purpose  of  distribution, 
and  proceeded  to  ascertain  the  debts  and  encumbrances  to  enable  it 
to  properly  administer  and  distribute  the  assets,  an  exception  to  the 
general  rule  is  allowed,  and  any  creditor  interested  in  the  fund  is 
permitted  to  interpose  the  defense  of  the  statute  of  limitations: 
Story's  Equity  Jurisprudence,  sec.  548;  1  Barton's  Chancery  Prac- 
tice, 85;  Shewen  v.  Yanderhorst,  1  Buss.  Sb  M.  347;  Owens  v.  I>iek- 
enson,  1  Craig  &  P.  56;  Tazewells  v.  Whittle,  13  Gratt.  354;  Wood- 
yard  V.  Polsley,  14  W.  Ya.  211;  Werdenbaugh  v.  Beed,  20  W.  Ya. 
588;  Post  V.  Mackall,  3  Bland,  498;  Partridge  v.  Mitchell,  3  Edw. 
Ch.  180;  Grattan  v.  Wiggins,  23  CaL  25." 

So,  also,  in  suits  brought  for  the  liquidation  and  settlement  of 
an  insolvent  partnership,  the  fund  being  insufficient  to  pay  all  the 
debts  and  the  contest  being  whoUy  between  the  creditors,  the  part- 
ners not  appearing  in  the  action,  one  creditor  may  plead  limitations 
against  the  claim  of  another  creditor:  Conrad  v.  Buck,  21  W.  Ys» 
396. 

6.    Principals  and  Sureties.— Where  the  statute  of  limitations  has 
run  against  the  principal,  the  surety  may  also  plead  the  statute: 
Anchampaugh  v.  Schmidt,  70  Iowa,  644,  59  Am.  Bep.  459,  27  N.  W. 
805.    Hence,  on  the  other  hand,  where,  because  of  the  fraud  of  a 
principal  in   concealing  his  misappropriation  of  money,  limitations 
have  not  run  against  him,  it  seems  that  the  surety  on  his  bond  can- 
not plead  the  statute:   McMullen  v.  Winfield  Bldg.  etc  Assn.,  64 
Kan.  298,  91  Am.  St.  Bep.  236,  67  Pac.  892;  Eialng  v.  Andrews,  66 
Conn.  58,  50  Am.  St  Bep.  75,  33  Atl.  585.    But  the  absence  of  the 
principal  debtor  from  the  state  will  not  suspend  limitations  in  favor 
of  the  surety:  Mozingo  v.  Boss,  150  Ind.  688,  50  N.  £.  867,  65  An. 
H.  Bep.  387,  41  L.  B.  A.  612. 
Where  a  surety  on  a  note  assured  the  payee  that  it  was  "all 
ht"  as  long  as  the  principal  kept  up  the  interest  on  the  note,  the- 
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maetj  eannot  plead  limitationB  where  the  period  has  not  ran  as  to 
the  maker  of  the  note:  Granville  y.  Young,  85  111.  App.  167.  But 
see  Littlefield  ▼.  Littlefield,  91  N.  Y.  203,  43  Am.  Bep.  663,  as  tend- 
ing to  support  a  contrary  view. 

It  seems  that  the  principal  may  plead  limitations  in  bar  of  as- 
sumpsit by  the  surety  to  recover  money  paid  by  the  surety  by 
reason  of  the  bond:  Penniman  v.  Vinton,  4  Mass.  276.  But  the  fact 
that  a  surety  on  a  note  has  never  been  sued  on  it,  and  that  more 
than  six  years  has  elapsed  since  its  maturity,  does  not  discharge 
him  from  liability  to  a  cosurety  for  contribution:  Preslar  v.  Stall- 
worth,  37  Ala.  402.  In  this  general  connection  see  also  following 
paragraph. 

6.  PenoiiB  Entitled  to  Sabrogation.— Equity  will  not,  it  seems, 
suspend  the  statute  of  limitations  in  favor  of  one  who  seeks  to  en- 
force his  right  of  subrogation  to  a  vendor's  lien.  An  action  to 
enforce  such  a  right  must  be  brought  within  the  statutory  period: 
Darrow  v.  Bummerhill,  93  Tex.  92,  77  Am.  St.  Bep.  833,  53  S.  W. 
680.    In  this  connection  see,  also,  Zuellig  v.  Hemerlie,  60  Ohio  St* 

27,  71  Am.  St.  Bep.  707,  53  N.  £.  447. 

A  surety  of  a  public  officer  who  has  paid  the  state  its  claim 
against  his  principal  is  entitled  to  the  benefit  of  every  right,  lien 
and  security  which  existed  in  favor  of  the  state  with  reference  to 
the  claim  against  the  principal,  including,  it  seems,  the  state's  ex- 
emption from  the  statutes  of  limitation:  American  Bonding  Co.  v. 
National  Mechanics'  Bank,  97  Md.  598,  99  Am.  St.  Bep.  466,  55  Atl. 
395.  For  a  further  discussion  of  the  right  of  a  surety  to  subrogation, 
lee,  also,  the  preceding  paragraph. 

7.  Partaen  and  Their  Oieditora.— In  Jenny  v.  Perkins,  17  Mich. 

28,  it  was  held  that  limitations  could  be  pleaded  to  a  bill  for  an  ac- 
counting between  partners.  And  no  admissions  or  payments  of  in- 
terest on  a  note,  made  by  one  partner  after  dissolution  of  the  part- 
nership, will  take  the  note  out  of  the  statute  of  limitations  as  to  the 
other  partner:  Terry  v.  Platt,  1  Penne.  (Del.)    185,  40  Atl.  243. 

The  representatives  of  a  deceased  partner  cannot  set  up  limitations 
against  the  creditors  of  the  firm  as  long  as  the  surviving  partners 
continue  liable  for  the  debt  or  has  the  right  to  seek  contribution  from 
the  estate  of  the  deceased  partner:  Buckingham  v.  Ludlum,  37  N.  J. 
Eq.  137.  But  where  an  action  is  barred  as  against  the  surviving 
partner  it  is  also  barred  as  against  the  administrator  of  a  deceased 
partner:  McNaught  T.  Bostick,  71  Ga.  782.  And  where,  on  the  death 
of  a  partner,  one  of  the  surviving  partners  acts  as  executor  of  the 
deceased  partner,  the  statute  of  limitations  does  not  run  against 
daims  owing  by  him  to  the  estate  of  the  deceased  partner:  JuilUard 
V.  Orem,  70  Md.  465,  17  Atl.  333.  Of  course,  with  reference  to  cases 
where  suit  is  by  or  against  the  legal  representatives  of  a  deceased 
person,  the  statutes  of  the  state  must  be  consulted.  Thus  it  was  held 
in  Willis  ▼.  Sutton,  116  Ga.  283,  42  S.  £•  526^  when  a  partnership  is 
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diMolTed  by  the  death  of  one  of  the  partners,  limitations  ran  ii 
fkTor  of  Ilia  estate,  after  the  expiration  of  twelve  months  from  the 
grant  of  administration  thereon,  as  to  all  demands  of  the  snrTiTiag 
partner  arising  from  partnership  transactions. 

8.  Garnishees.— Inasmneh  as  the  plea  of  limitations  is  generally 
considered  a  personal  privilege  of  the  debtor,  it  seems  that  the  gar- 
nishee eannot  set  np  the  plea  of  limitations  on  behalf  of  the  debtor: 
Baltimore  etc.  Co.  t.  Yanderwerker,  44  W.  Ya.  229,  28  8.  E.  829.  But 
be  may  plead  the  statute  of  limitations  as  to  the  debt  which  it  ii 
alleged  that  he  owes  the  principal  debtor:  James  ▼.  Fellowes,  20  La. 
Ann.  116;  Hazen  ▼.  Emerson,  9  Pich«  144;  Benton  y.  Lindell,  10  Mo. 
K7i  Chapman  ▼.  Oale,  32  N.  H.  141;  Hinkle  ▼.  Currin,  2  Hnmph. 
(Tenn.)    137. 

9.  BecaiTen  and  Aasigneea  for  Benefit  of  Oreditora.— The  statute 
of  limitations  applies  to  a  contract  made  by  a  receiver  in  the  same 
manner  as  though  the  contract  was  made  in  his  individual  capacity: 
Nash  T.  Ingalls,  101  Fed.  645.  In  this  connection  see,  also.  Kirk- 
patrick  v.  McElroy,  41  N.  J.  Eq.  555,  7  Atl.  647,  and  Memphis  etc  B. 
Co.  ▼•  Hoechner,  67  Fed.  456.  Some  confusion  has  arisen  in  the 
application  of  statutes  of  limitation  with  reference  to  claims  which 
arose  prior  to  the  appointment  of  the  receiver  on  account  of  the 
peculiar  character  of  a  receiver  with  reference  to  his  title  to  the 
property  and  his  relation  to  the  court.  In  Ludington  v.  Thompson, 
153  N.  Y.  499,  47  N.  £.  903^  it  was  held  that  the  receiver  of  a  vol- 
untarily dissolved  corporation  is,  under  the  New  York  statutes,  a 
trustee  appointed  by  the  court  for  the  administration  of  the  prop- 
erty of  the  corporation  for  the  benefit  of  all  of  its  creditors,  and 
it  was  held  that  the  statute  of  limitations  did  not  run  in  his  favor 
aa  against  claims  not  barred  at  the  time  of  his  appointment  so  long 
aa  the  trust  is  open  and  continuing,  and  has  not  been  repudiated  or 
denied.  But  see  Quincy  ete.  B.  Co.  ▼.  Humphreys,  145  IT.  S.  82,  12 
Sop.  Ct.  Bep.  787,  36  L.  ed.  632,  to  the  effect  that  receivers  are  mere 
ministerial  officers  appointed  by  the  court  to  take  possession  of  and 
preserve  pendente  lite  the  fund  or  property  in  litigation. 

With  respect  to  an  assignee  for  the  benefit  of  creditors  it  has  been 
held  that  he  is  a  trustee  and  cannot  plead  the  statute  of  limitatioas 
against  creditors  who  are  eestuis  que  trust  and  who  are  interested 
as  owners  of  the  assigned  estate:  In  re  Paasmore'a  Estate,  194  Pa.  St 
638,  45  AU.  417. 

10.  Bzeeators  and  AdmiiiistratOTS.— Inasmuch  as  the  executor  or 
administrator  is,  in  law,  the  personal  representative  or  substitute,  of 
the  deceased,  he  naturally  can  prosecute  or  defend  such  suits  ta 
survive  the  death  of  the  decedent  in  the  same  manner  as  the  decedent 
^.ould  have  done  if  living:   See  Morris  v.  Murphy,  95  C^a.  307,  51 

m.  St.  Bep.  81,  22  8.  E.  635;  Bichardson  v.  Donehoo,  16  W.  Ya. 
5;  monographic  note  to  Fletcher  v.  American  Trust  etc.  Co.,  78 
'.  St.  Bep,  171. 
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It  seems  that  in  England,  at  eommon  law,  an  executor  bad  foil 
power  to  plead  the  statute  of  limitationB  or  not^  at  his  pleasure.  But 
the  eommon-law  rule  as  it  existed  in  England  has  not  been  univer- 
saUy  followed  In  this  country,  and  in  some  jurisdictions  the  right  to 
waive  tho  statute  has  been  denied.  As  a  general  rule,  a  distinction 
is  observed  between  general  statutes  of  limitation  and  special  stat- 
utes of  limitation  which  require  creditors  to  present  their  claims 
against  the  estate  within  a  certain  specified  time.  For  a  full  dis- 
cussion of  the  subject^  see  the  monographic  note  to  Fletcher  v« 
American  Trust  etc  Co.,  78  Am.  St.  Bep.  188. 

Statutes  of  limitation  apply  to  suits  by  the  administrator  of  credi- 
tors as  well  as  to  suits  by  the  original  creditor:  Perkins  v.  Moss, 
3  Heisk.  (Tenn.)  671.    And  it  is  said  that  the  statute  of  limitations 
is  not  necessarily  a  bar  to  an  allowance  of  the  balance  due  executors 
for  payments  made  on  account  of  the  estate  which  he  administered: 
Munroe  v.  Holmes,  13  Allen,  109.    But  the  right  of  an  administrator 
to  maintain  ejectment  for  use  of  the  heirs  is  lost  when  the  right 
of  the  heir  is  also  barred  by  limitations:   McFarland  v.  Stone,  17 
Vt.  165,  44  Am.  Dec.  325.    And  where  a  person  during  his  lifetime, 
as  executor,  stands  in  relation  of  trustee  to  a  fund  and  cannot  plead 
the  statute  of  limitations,  his  representatives,  after  his  death,  cannot 
plead  it:  Fox  ▼.  Tay,  89  Cal.  339,  23  Am.  St.  Bep.  474,  24  Pac.  855, 
26  Pac.  897.     And  in  accordance  with  the  principles  just  stated,  it 
was  held  in  Murdoch  v.  Mitchell,  30  Ga.  74,  76  Am.  Dec.  634,  that 
a  court  of  equity  would  enjoin  an  action  of  ejectment  by  an  admin- 
istrator against  a  person  holding  adversely  after  the  death  of  the  in- 
testate, where  the  bar  of  limitations  had  atttached  before  the  com- 
mencement of  the  suit  or  the  grant  of  administration,  there  being 
no  debts  of  the  estate  nor  distribution  necessary,  and  therefore  no 
excuse  for  not  applying  for  administration  in  proper  time,  or  com- 
mencing suit  if  administration  was  unnecessary. 

11.    Partlas  PlaintUI  or  Dsf endaot. 

A.  In  GenenL — ^A  plaintiff  as  well  as  a  defendant  may  plead  the 
•tatutes  of  limitation.  Of  course,  the  statutes  of  limitation  are  gen- 
cnilly  used  as  a  shield,  but  where  plaintiff's  title  has  become  per- 
fected under  a  statute  of  limitations  so  that  it  cannot  be  questioned 
in  a  suit  brought  against  the  plaintiff,  the  plaintiff  naturally  can  ob- 
tain the  same  benefit  of  the  statute  in  a  suit  brought  by  him: 
Watkins  v.  Dorsett,  1  Bland,  530;  Toll  v.  Wright,  37  Mich.  93.  And, 
ot  course,  the  plaintiff  is  entitled  to  plead  limitations  to  set  off  or 
eonnterdaim  under  proper  circumstances:  Peden  v.  Gavins,  134  Ind. 
^H  39  Am.  St.  Bep.  276,  84  K.  £.  7.  See,  also,  note  to  Beecher  v. 
Baldwin,  3  Am.  St.  Bep.  63,  64. 

B.  Joint  Plaintiffs  or  Defendants. — Some  confusion  appears  to  ex- 
ist among  the  authorities  as  to  the  right  to  plead  the  statute  of 
limitations  where  the  suit  is  commenced  by  or  against  joint  plain- 
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tiffs  or  joint  defendants,  and  some  of  the  parties  joined  in  the  pro- 
ceeding appear  to  have  been  barred  while  others  appear  to  have  bees 
saved  by  reason  of  some  disability  or  otherwise.    With  respect  to 
the  effect  of  the  disability  of  a  eotenant  in  a  joint  action,  it  is  stated 
in  Freeman  on    Cotenancy,  section    375:  "A    preponderance  of  the 
authorities,  we  think,  sustains  the  general  proposition  that  whenever 
a  joint  cause  of  action  exists,  and  the  statute  of  limitations  is  a  bar 
to  any  of  the  plaintiffs,  it  is  a  bar  to  all.    'It  is  now  well  settled 
that  where  several  persons  are  entitled  to  an  action  in  order  to  avoid 
the  effect  of  the  statute  of  limitations,  the  whole  of  them  most  labor 
under  the  same  disability.'    'It  seems  to  be  a  well-settled  rule  that 
all  the  plaintiffs  in  a  suit  must  be  competent  to  sue,  i>therwi8e  the 
action  cannot  be  supported.    When  once  the  statute  runs  against  one 
of  two  parties  entitled  to  a  joint  action,  it  operates  as  a  bar  to  such 
joint  action.'    'Whenever  the  statute  of  limitations  is  a  bar  to  the 
recovery  of  one  of  the  parties  in  such  action,  it  operates  against 
the  whole,  because  the  disability  of  one  does  not  save  the  right  of  the 
others.    The  statute  protects  the  rights  of  those  who  are  incompe- 
tent to  protect  themselves;  but  where  some  of  the  parties  are  com- 
petent, they  ought  to  take  care  of  the  interests  of  all,  by  prosecuting 
the  suit  within  time.'    In  this  respect,  the  common  is  in  striking 
contrast  with  the  civil  law."    And  continuing,  it  is  said:  "There 
are  also  quite  a  number  of  decisions  to  the  effect  that  where  several 
parties  to  an  action  are  required,  within  a  specified  time,  to  jointly 
prosecute  some  proceeding  to  obtain  a  review  of  a  judgment  or  decree, 
and  one  of  these  parties  is  exempted  from  this  requirement  on  ac- 
count of  certain  disabilities,  then  all  are  so  exempted.     The  authori- 
ties thus  opposed  to  one  another  are  all  based  upon  the  assumption 
that  a  joint    right  or  a  joint  cause  of    action    cannot  be    severed. 
Seasoning  from  this  assumption  different  courts  have  attained  dia- 
metrically opposite  conclusions.    On  one  hand  it  is  said  that  because 
the  action  is    necessarily  joint,  it  must    follow  that  whenever  the 
statute  extinguishes  the  cause  of  action  as  to  one  eotenant  it  ex- 
tinguishes it  as  to  all.     On  the  other  hand,  it  is  said,  with  equal  force, 
that  whenever  a  cause  of  action  is  necessarily  joint,  it  must  follow 
that  the  keeping  of  such  cause  alive  as  to  one  eotenant  is  keeping 
it  alive  as  to  all.    And  as  considerations  of  inconvenience  and  hard- 
ship are  apt  to  prevail  over  those  general  rules  by  which  all  systems 
of  jurisprudence  ought   to   be  distinguished,  it  is  natural   that  we 
should  find  decisions  which,  though  emanating  from  courts  professedly 
engaged  in  administering  the  common  law,  are  totally  irreconcilable 
with  both  the  theories  referred  to  in  this  section.    These  decisions 
ire  attempts  to  obtain  a  middle  ground  which  shall  be  free  on  the 
le  side  from  the  manifest  hardship  of  involving  the  minors  in  a 
mmon  ruin  with  the  majors,  and,  on  the  other  side,  of  the  equal 
ustice  of  conceding  to  the  majors  the  peculiar  advantages  intended 
^ly  for  the  minors." 
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Of  course,  it  must  be  obsenred  that  some  deeisions  which  allow 
•n  of  the  joint  parties  the  benefit  of  the  diaability  of  one  are  based 
upon  the  peculiar  phraseologj  of  the  statute  of  limitations  under 
consideration.  The  case  of  Shnte  ▼.  Wade,  5  Yerg.  9,  iUnstrates  such, 
an  instance.  In  this  connection  see,  also.  Masters  ▼.  Dunn,  30  Miss. 
268;  Herron  ▼.  Marshall,  5  Humph.  443,  42  Am.  Dec.  444;  Wells  ▼. 
Baglan,  1  Bwan,  501;  Jones  v.  Henry,  3  Litt.  48;  Biggs  v.  Dooley, 
7  B.  Mon.  240;  Clay  y.  Miller,  3  T.  B.  Mon.  146;  Seay  ▼.  Bacon,  4 
Snecd,  102,  67  Am.  Dec.  601. 

With  respect  to  the  joinder  of  a  cotenant  barred  by  the  statutes, 
it  is  said  in  Freeman  on  Cotenancy,  section  378:  *' While  the  state 
of  the  authorities  is  such  as  to  admit  of  grave  doubt  as  to  whether 
in  case  of  joint  actions  the  disabUity  of  one  cotenant  operates  for 
the  benefit  of  all,  or  whether  the  want  of  disability  in  one  operates 
to  the  detriment  of  all,  yet  this  seems  certain  that,  in  the  absence  of 
peculiar  statutory  provisions,  whenever  the  rights  of  cotenants  may  be 
wcured  by  separate  actions  and  adequate  means  of  redress  are  there- 
fore within  the  reach  of  each,  a  cotenant  not  under  any  disability 
cannot  avail  himself  of  the  disability  of  any  of  his  cotenants.    But 
the  cause  of  action  or  the  nature  of  the  cotenancy  may  be  such  that 
the  cotenants  could  have  either  joined  or  severed  in  the  prosecution 
of  their  remedies.    In  such  case,  while  it  is  generally  and,  we  be* 
Ueve,  universally,  conceded  that  the  cotenants  not  under  disability 
shall  not  derive  any  benefit  from  the  disability  of  the    minor  co- 
tenants,  more  doubt  must  be  felt,  after  an  examination  of  the  au- 
thorities, upon  the  question  whether,  if  a  joint  action  be  brought, 
a  judgment  may  be  entered  against  those  barred  by  the  statute  and 
in  favor  of  those  against  whom  the    statute  has  not  run.    But  we 
think  that  a    considerable    majority  of    the    authorities  upon  this 
question  assert  that,  by  electing  to  participate  in  a  joint  action,  the 
plaintiif  not  barred  by  the  statute  has  involved  himself  in  a  common 
fate  with  his  coplaintiffs;  and,  therefore,  that  a  judgment  must  be 
entered  against  all.    But  in  Tennessee,  upon  a  joint  demise  by  ten- 
ants in  common,  although  some  of  them  are  barred  by  the  statute, 
the  others  may  recover  judgment  for  their  moieties.    In  Vermont  an 
administrator  brought  an  action  of  ejectment  for  the  benefit  of  sev-' 
ol  heirs.    It  appeared  that  some  of  these  heirs  were  barred  by  the 
^tute  and  others  were  not.    And,  thereupon,  the  court  said    that 
*U  this  is  not  a  case  of  joint  tenancy—in  which  all  must  join  in 
bringing  suit — the  rights  of  some  may  be  barred  and  not  those  of 
ethers;  as  some  might  have  conveyed  their  interests  by  deed  or  be 
^Wtfred  by  estoppel;  so  also  by  the  statute  of  limitations.'  " 
la  a  late  case  in  Alabama,  that  of  Love  v.  Butler,  129  Ala.  631,  80 
I       ^Bth.  735,  which  was  a  bill  in  equity  by  several  complainants  for 
\      *a  interest  in  certain  real  property  devised  to  them,  the  court  said: 
i       "The  hill  shows  that  aU  the  complainants  except  WUliam  L.  Butler, 
irsrs  minors  at  the  date  of  the  death  of  the  tesUtor,  which  occurred 
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tvcBtj  jean  before  it  wbs  filed,  and  it  may  be,  tweBt7*«Be 
ttof  its  fiiiB&  aad  all  of  tkem  were  adults  at  the  date  ef 
its  MUm^  It  Mj  be  tbat  it  eaaaot  be  affirmed  that  all  tbe  bubots 
bad  passed  tbe  age  of  tweatj-f oer  yean  at  the  date  of  the  filing  of 
tts  bin,  bi*  as  tber  aie  jooed  as  eomplainants  with  William  L. 
BatlCT;  wbem  the  btD  shows  is  barred,  thej  eanaot  recover:  Bichter 
▼.  KoU,  128  Ala.  liS,  90  Sootk  740;  Lovelaee  ▼.  Hntehiason,  106  Ala. 
418,  17  Sooth.  €23."  As  teadisg  te  sspport  the  same  eonebuioa 
aiiited  at  bj  the  eoart  ia  the  f oregoiiig  eaee,  see  Hnnt  ▼.  Ellisoa, 
32  Ala.  173,  lissrwsd  ▼.  Ogdm^  80  ICss.  709,  92  Am.  St.  Eep.  021,  32 
Sooth.  278,  Saaadeis  ▼•  Saaaden^  49  Misi.  327,  where  the  qnestion 
over  the  preeeeatioa  of  m  writ  of  error  by  seyeral  defendaata, 
of  wheal  were  laboriag  aader  disability;  Keeton  ▼•  Keeton,  20 
Ho.  53a 

For  m  farther  diseassum  ef  this  braaeh  of  the  sabjeet,  see  sabdi- 
"visioa  IT,  e,  where  the  qaestioa  with  ref ereaee  to  tenants  in  eemmoa 
and  joint  tenanta  will  be  again  adTorted  to. 

IfiL  TWw  hsuiifi  Xnsolisut  IMMoa. — ^In  Benny  ▼.  Henderson,  2 
Gnneh  a  C.  121,  I^d.  Om.  No.  3806,  it  was  held  that  the  statote 
of  limitations  runs  in  fsTor  of  an  insolTent  debtor,  notwithstanding 
his  disehaige  nnder  the  insolTont  aet.  In  Wilson  ▼.  Bamsay,  1 
NoU  4  MeC.  (a  C.)  109,  it  was  held  that  a  defendant  who  had  taken 
the  benefit  of  the  insolvent  debtor's  act  eould  plead  the  statnte  of 
limitations  where  the  statute  had  ran  before  the  making  of  the  peti- 
tions. Bat  see  Sinclair  ▼.  Lynch,  1  Spear,  244,  where  the  right  to  so 
plead  was  denied  where  the  demand  existed  at  the  time  of  his  dis* 
charge. 

c    As  Dependent  upon  the  Interesk  or  Estate  of  the  Partiea  in 


1.  Owner  of  Uafi  Kntttied  to  Sue.— Where  a  person  has  sneh  an 
interest  in  land  as  wonld  entitle  him  to  msintsln  trespass  to  tiy  title^ 
the  statnte  of  limitations  will  ran  against  him  in  favor  of  an  ad- 
vene holder:  Dutton  ▼.  Thompson,  85  Tex.  115,  19  &  W.  1026.  8s^ 
also,  the  statnte  of  limitations  runs  against  him  who  eould  sne  ia 
ejectment  snd  not  against  the  eqnitable  owner  who  conld  not  son: 
FergBSon  ▼.  Kennedy,  Peck  (Tenn),  321t  14  Am.  Dec.  761. 

2,  Joint  Tenants  and  Taunts  in  Cknunon^ — ^In  snbdiyision  IV,  b^ 
11,  in  discaseing  the  right  to  plead  limitation  as  dependent  npon  the 
question  whether  the  recovery  or  defense  was  based  on  the  parties 
being  joint  plaintiffs  or  defendants,  we  necessarily  adverted  to  the 
principles  of  law  which  affect  persons  who  occupy  the  relation  of 
joint  tenants  or  tenants  in  common  with  reference  to  the  property^ 
or  rights  in  controversy. 

Inaemuch  as  the  substantive  law  with  respect  to  tenancy  in  eom» 
mon,  joint  tenancy  and  tenancy  by  the  entireties  is  quite  technical 
and  often  not  thoroughly  nndeistood,  the  use  of  loose  expressioas  by* 
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the  eourts  wlien  dealing  with  the  subject  of  limitations  in  eonneetiooi 
irith  sneh  tenancies  has  given  rise  to  some  apparent  eonf usion* 
amongst  the  anthorities. 

'^th  respect  to  the  rule  applicable  where  the  litigants  on  one  side 
or  the  other  are  joint  tenants,  see  the    discussion  with  reference  to^ 
joint  plaintiffs  and  defendants  in  subdivision    IV,  b,  11.    The  ques- 
tion most  frequently  arises  where  one  of  the  joint  tenants  has  been 
imder  a  disability.    Thus,  it  was  held  in  Bobertson  v.  Smith,  Litt. 
Gas.  296,  12  Am.  Dec.  d04,  that  where  one  of  several  joint  tenanta- 
is  under  no  disability,  the  statute  of  limitations  will  run    against 
them  an.    And  in  Keeton  v.  Keeton,  20  Mo.  530,  it  was  said  that  if 
two  tenants  unite  in  a  joint  demise,  the  disability  of  one  of  the 
joint  tenants  does  not  aid  the  others;  that  if  one  is  barred,  all  are 
barred.    By  making  a  separate  demise  and  suing  for  his  own  interest 
he  who  has  been  under  a  disability  may  recover  his  share,  but  it 
he  saes  jointly  with  others  who  are  barred  by  the  statute,  he  wilT 
sot  be  protected.    8o,  also,  in  Floyd  v.  Johnson,  2  Litt.  109,  13  Am^ 
Bee.  255,  it  was  said  that  joint  tenants,  in  order  to  claim  the  benefitr 
of  the  statute  of  limitations,  must  all  have  been  under    some  dis* 
ability  at  the  time  their  right  accrued.    In  Sanford  v.  Button,  4 
Bay,  810,  the  court  observed:  "There  can  be  no  question  but  the* 
nile  of  the  common  law  on  a  joint  suit  is,  that  the  minority  of  on& 
^ill  save  the  rights  of  those  of  full  age;  for  the  recovery  must  be- 
joint  and  no  one  without  the  other  can  recover.    And  as  the  rlghts- 
of  the  minor  are  secured,  he  must  recover;  and    yet,  he  cannot  re- 
cover, but  with  all  the  joint  proprietors  of  course  they  must  recover 
also."    The  court  then  adverted  to  the  rights   which  obtain  as  to 
tenants  in  common,  and  then  observed:  "By  our  practice  which  has 
been  long  since  settled,  from  which  no  inconvenience  has  arisen,  any 
<^  joint  tenant  or  coparcener  may  sue  and  recover  without  joining 
•ay  others.    Why,  then,  do  they  not  assert  their  claims  seasonably  f 
There  is  nothing  to  prevent  them.    And  why  should  they  avail  them- 
>slves  of  the  privilege  of  others  f    No  reason  can  be  assigned  why 
^W  should.    On  this  record  it  does  not  appear  but  that  all    thai 
PJAiatlffs  except  Lydia  were  persons  who  did  not  labor  under  any 
^■sabOity,  and  might  have  asse^d  their  claims  at  any  time.    They 
*•>»,  therefore,  never  have  a  right  to  recover;  and  Lydia  cannot  re^ 
^▼er  in  a  suit  where  she  has  joined  those  who  have  no  right  to  re« 
^▼er.    The  suit  being  joint,  the  judgment  must  be  joint  also.'' 

'^'actically,  the  same  conclusion  was  announced  in  Barrow  t;. 
«avee,  2  Yerg.  227,  though  the  decision  appears  to  have  been  conr 
trolled  by  the  phraseology  of  the  local  statute  of  limitation, 
^ith  respect  to  cotenants  the  general  rule  is  stated  as  follower 
The  statute  of  limitations  operates  upon  causes  of  action  existing 
in  zavor  of  one  eotenant  and  against  another,  to  the  same  extent 
tnat  it  operates  in  actions  between  persons  not  within  the  relation 
W  cotenancy.    The  only  peculiar  difficulty  in  the  application,  of  tha 
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statute  to  aetiont  between  eotenanta  ia  in  determining  at  what 
period  it  began  to  mn.  Thia  diifienltj  arisee  onlj  in  actions  grow- 
ing ont  of  the  cotenancy;  for  if  the  suit  be  based  upon  some  eanse 
<of  aetion  disconnected  from  the  cotenancy,  the  accidental  eirenm- 
-stance  that  the  parties  are  cotenants  neither  affects  the  cause  of 
Miction  nor  the  operation  of  the  statute  thereon":  Freeman  on  Go- 
tenaney,  see.  373. 

The  tame  rules  that  obtain  with  respect  to  tenancy  in  common  of 
realty  appear  to  prevail  with  respect  to  chattels.  Thus,  it  was  held 
in  Saunders  ▼.  Gattin,  21  N.  C.  86,  that  the  claim  of  one  tenant  in 
common  of  a  chattel  against  his  eotenant  for  the  destruction  of  the 
•chattel  was  within  the  operation  of  the  statute  of  limitations.  As 
ahown  before,  the  statute  of  limitations  does  not  run  as  between  ten- 
ants in  common  unless  there  has  been  an  actual  ouster  and  adverse 
possession  by  one  of  them:  HoUey  v.  Hawley,  39  Yt.  525,  94  Am.  Dee. 
350;  Nave  v.  Smith,  95  Mo.  596,  6  Am.  St.  Bep.  79,  8  S.  W.  796. 
But  where  there  has  been  an  adverse  possession  of  more  than  fifteen 
years  against  two  tenants  in  common,  and  one  of  them  is  within 
the  saving  of  the  statute  of  limitations,  the  right  of  the  other  is  not 
thereby  saved:  Doolitle  v.  Blakesley,  4  Day,  265,  4  Am.  Dee.  218. 
8ee,  also,  Mcf^land  v.  Stone,  17  Vt.  165,  44  Am.  Dec.  325;  Wade  t. 
Johnson,  5  Humph.  117,  42  Am.  Dec.  422,  to  the  same  effect. 

Where  one  eotenant  holds  possession  to  the  exclusion  of  the  others, 
claiming  to  own  the  whole  and  holding  it  adversely  to  the  other  co- 
tenants,  an  action  for  partition  by  a  eotenant  may  become  barred 
by  limitations,  but  when  cotenants  own  land  and  none  of  them  hold 
adversely  to  the  others,  the  right  of  any  eotenant  to  demand  parti- 
tion will  not  become  barred  by  limitations:  Peden  v.  Gavins,  134 
Ind.  494,  39  Am.  St.  Bep.  276,  34  N.  E.  7.  In  the  recent  case  of  Adams 
T.  Hopkins,  144  Cal.  19,  77  Pac.  712,  it  was  held  that  the  statute  of 
limitations  never  bars  relief  in  an  action  for  partition  as  between 
tenants  in  common;  and  that  it  is  only  where  a  party  has  by  opera- 
tion of  the  statute  of  limitations  lost  all  right  to  the  land,  and  such 
right  has  by  prescription  become  vested  in  another,  that  the  statute 
•of  limitations  applies  in  such  an  action,  but  that  it  may  be  resorted 
to  in  such  actions  to  establish  an  interest  in  the  property.  But  it 
seems  that  the  statute  of  limitations  is  applicable  to  a  claim  for  sn 
-accounting  for  the  rents  and  profits  of  land  by  one  tenant  in  common 
j^ainst  a  eotenant  in  possession:  Wagstaff  v.  Smith,  39  N.  C.  1« 

5.    Tenants  in  Tall  and  Tenants  by  the  Curtesy. — An  equitable  es- 
tate tall  may  be  barred  in  the  same  manner  as  an  estate  at  law: 
Crozall  V.  Shererd,  5  Wall.  268,  18  L.  ed.  572.    And  if  the  statute 
4>f  limitations  has  once  run  against  a  tenant  in  tail,  it  is  a  complett 
bar  to  a  subsequent  tenant  in  tail  upon  a    descent  cast:  Inman  T* 
^nes,  2  GalL  315,  Fed.  Gas.  No.  7048. 
e  fact  that  a  tenant  by  the  curtesy  is  guardian  of  his    minor 
en,  entitled  to  the    remainder,  does  not  eause  the  statuts  of 
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limitations  to  mn  against  their  right  of  action  for  waste:  Learned 
T.  Ogden,  80  Miss.  769,  92  Am.  St.  Bep.  621,  32  South.  278. 

4.  BemaJBdermen  and  Bevenionen. — Statutes  of  limitation  do  not 
-commence  to  run  against  a  remainderman  until  the  termination  of 
the  intermediate  estate:  Bozeman  y.  Browning,  31  Ark.  364;  Shu- 
mate ▼.  Snyder,  140  Mo.  77,  41  S.  W.  781;  Kesterson  v.  Bailey  (Tex. 
-Civ.),  80  S.  W.  97. 

80y  also,  with  respect  to  a  reversioner,  it  is  held  that  the  statute 
of  limitations  does  not  begin  to  run  against  him  until  the  expiration 
of  the  intermediate  estate:  Dickinson  v.  Griggsville  Nat.  Bank,  111 
TIL  App.  183.  See,  also,  Ousler  v.  Bobinson  (Ark.),  80  S.  W.  227. 
And  it  is  said  that  the  possession  of  the  tenant  for  life  cannot  be 
adverse  to  the  rights  of  the  reversioner:  Ogden  v.  Ogden,  60  Ark. 
TO,  46  Am.  St.  Bep.  151,  28  S.  W.  796. 

6.    Mortgagors  and  Mortgagees. 

A.    Xn  General. — ^While  the  relation  of  mortgagor  and  mortgagee 
'continnes,  neither  party  in  possession  can  interpose  the  statute  of 
limitations  as  a  defense  against  the  other:  Norris  v.  lie,  192  HI.  190, 
43  Am.  St.  Bep.  233,  38  N.  E.  762.    And  it  is  said  that  as  against 
snbeeqaent  encumbrancers  or  a  subsequent  holder  of  the  equity  of  re- 
•demption,  the  mortgagor  hat  no  power  by  stipulation  to  prolong  the 
time  of  payment  or  increase  the  burdens  on  the  mortgaged  premises, 
but  it  is  otherwise  where  he  retains  the  equity  of  redemption :  Wood 
T.  Goodfellow,  43  Cal.  185;  Schmucker  v.  Sibert,  18  Kan.  104,  26 
Am.  Bep.  765.    There  is  some  conflict  among  the    authorities  as  to 
whether  the  mortgagor  can  plead  the  statute  of  limitations  to  a  suit 
to  foreclose  the  mortgage  where  the  debt  upon  which  the  mortgage 
is  based  is  barred.    The  subject  is  exhaustively  treated  in  the  .mono- 
irraphic  note  to  Wenzel  v.  Hinton,  95  Am.  St.  Bep.  664,  where  the 
theories  upon  which  the  conflicting  rules'  and  the  authorities  pro  and 
eon  are  collected  and  commented  upon.    The  rule,   with  respect  to 
trust  deeds  and  chattel  mortgages,  is  likewise  discussed  in  the  mono- 
graphic note  just  mentioned. 

One  of  the  theories  upon  which  the  conflicting  line  of  decisions  rests 
is  that  a  mortgagee  has  two  remedies,  one  upon  the  bond  or  other 
evidence  of  the  indebtedness,  and  the  other  by  a  suit  upon  the 
mortgage.  Consequently,  it  is  held  by  some  of  the  authorities  that 
the  operation  of  the  statute  of  limitations  against  one  of  these  reme- 
•dies  does  not  necessarily  affect  the  other:  Colton  v.  Depew,  60  N.  J. 
£q.  454,  83  Am.  St.  Bep.  650,  46  AtL  728.  It  is  held  that  the  plaintiff, 
In  an  action  to  quiet  title,  may  interpose  the  bar  of  limitations 
against  a  defendant  mortgagee  who  is  seeking  to  foreclose  his  mort- 
,gage  lien  in  the  same  action:  Hogaboom  v.  Flower,  67  Kan.  41,  71^ 
Pae.  547. 

B.    Junior  Mortgagees.— It    seems   that  a   junior  mortgagee  may 
avail  himself  of  the  statute  of  limitations  in  a  suit  to  foreclose  the 
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■enior  mortgage,  even  though  the  mortgagor  declinee  to  plead  th» 
■tatnte:  Seott  ▼.  Sloan,  8  Tex.  Civ.  802,  23  8.  W.  42;  Hill  ▼.  Hilliard, 
108  K.  C.  84,  9  &  E.  639.  In  Lord  v.  Morris,  18  CaL  482,  U  ma 
held  where  a  note  ia  secured  by  mortgage  upon  real  property,  and 
■nbeeqnently,  after  the  remedy  on  the  note  is  barred,  the  mortgagor 
execnteg  a  second  mortgage  to  a  third  party,  such  third  party  eaa 
interpose  limitations  to  the  foreclosure  of  the  first  mortgage,  evea 
though  the  mortgagor  had,  after  the  execution  of  the  second  mort* 
gage,  and  after  the  barring  of  the  note  to  the  first  mortgage,  in- 
dorsed on  said  note  that  he  renewed,  revived  and  agreed  to  pay  the* 
same.  The  decision  may,  however,  have  been  controlled  to  some  ex- 
tent by  reason  of  a  statute  of  limitations  different  from  that  obtain- 
ing  in  most  of  the  states  at  that  time  and  in  different  theory  aa  to 
the  character  of  mortgages.  In  Sawyer  v.  Nightingale,  122  U.  SL 
185,  17  Sup.  Ct.  Bep.  1109,  30  L.  ed.  1105,  in  a  suit  by  a  junior  mort- 
gagee to  foreclose  his  own  mortgage,  the  junior  mortgagee  aonght  to 
set  up  the  statute  of  limitations,  not  as  a  defense,  but  as  a  positive 
weapon  to  set  aside  and  annul  the  decree  of  a  court  of  competent 
jurisdiction,  with  proper  parties  before  it,  which  foreclosed  a  mort- 
gage prior  in  time  and  equal  in  equity  to  his,  under  which  f  oreeloanre 
the  property  was  sold  and  passed  into  other  hands.  The  court  held 
that  he  could  plead  limitations.  And  in  Tinsley  v.  Lombard  (Or.), 
78  Pae.  895,  it  was  held  where  a  senior  mortgagee  sued  to  foreclose 
and  joined  a  junior  mortgagee  as  a  party,  and  the  latter  did  not 
contest  plaintiff's  claim  nor  right  of  priority,  but  filed  a  cross-com- 
plaint for  foreclosure  of  his  mortgage  as  a  subsequent  lien,  there 
was  no  such  privity  between  plaintiff  and  the  junior  mortgagee  aa 
would  entitle  the  plaintiff  to  plead  the  statute  of  limitations  aa 
against  the  junior  mortgagee. 

6.  Persona  Bntitled  to  Bedeem  firom  Mortgage  Salea.— It  is  stated 
that  the  right  to  foreclose* a  mortgage  and  the  right  to  redeem 
therefrom  are  reciprocal,  and  hence,  that  where  one  is  barred  the 
other  is  also  barred:  Fitch  v.  Miller,  200  HI.  170,  65  N.  £.  660; 
Casseen  v.  Heustes,  201  HI.  208,  94  Am.  St.  Bep.  160,  66  N.  B.  283. 
See,  also,  Cunningham  v.  Hawkins,  24  Gal.  403,  85  Am.  Dee.  73; 
Bolton  V.  Meighen,  15  Minn.  (Oil.  50),  69;  King  v.  Meighen,  20 
Minn.  (Gil.  237)  264.  In  Green  v.  Capps,  142  HL  286,  31  K.  E.  597,. 
the  court  said:  '^Appellant  concedes  that  the  deed,  regarded  as  a 
mortgage,  could  not  have  been  foreclosed  when  this  bill  waa  filed,, 
because  the  indebtedness  it  was  given  to  secure  was  then  barred  by 
the  statute  of  limitations.  But  if  the  statute  of  limitations  thea 
barred  a  foreclosure,  it,  for  the  same  reason,  barred  a  redemption 
from  the  deed,  regarded  as  a  mortgage,  for  the  right  to  redeem  and 
the  right  to  foreclose  are  reciprocal,  and  where  one  is  barred  the 
other  is  barred.'' 

7.  Holder  of  Void  Tax  Title.— It  seems  that  the  statute  of  limita- 
tions cannot  be  invoked  by  the  holder  of  a  void  tax  deed:  Hurd  v.. 
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Srisiier,  8  Wash.  1,  28  Am.  8t.  Bep.  17,  28  Pac.  371,  and  that  a  tax 
-deed  void  on  its  face  does  not  set  in  motion  the  statute  of  limita* 
tions  especially  applicable  to  tax  sales.    But  it  seems  that  under  th« 
^neral  statute  of  limitations  a  yoid  tax  deed  may  constitute  a  color 
<kI  tifle:  Bartlett  ▼.  Kander,  97  Mo.  356,  11  S.  W.  67.    Hence,  it  was 
held  in  Woiford  ▼.  McKinna,  23  Tex.  36,  76  Am.  Dec.  53,  that  a  deed 
▼oid  on  its  face  for  uncertainty  could  not  be  relied  on  to  support 
"the  plea  of  limitations  under  the  five  year  statute  of  limitations,  but 
that  such  a  deed  would  constitute  color  of  title  under  the  ten  year 
•statute.    So,  also,  in    Chicago  etc.    By.  y.  Allfree,  64  Iowa,  500,  20 
"N,  W.  779,  a  tax  deed  void  because  the  land  was  not  taxable,  the 
"title  being  in  the  United  States,  was  held  to  constitute  color  of  title 
u  favor  of   which  the    statute  of    limitations   may  be    invoked  as 
against  a  purchaser  from  the  United  States:  See  note,  ''What  Con- 
stitutes Color  of  Title  Within  Meaning  of  Law  of  Adverse  Posses- 
mouj"  attached  to  Power  v.  Kitching,  88  Am.  St.  Bep.  701,  and  par- 
•tiealarly  pages  726,  727  and  728,  relating  to  tax  deeds. 

'8.  PenoDB  Entitled  to  Ueiii^— If,  in  proceedings  to  enforce  a  me- 
chanic's lien,  a  necessary  party  is  made  a  party  by  amendment  of 
the  bill  after  the  time  for  bringing  suit  has  expired,  he  is  the 
only  person  who  can  take  advantage  of  the  fact  that  he  was  not 
made  a  party  to  the  bill  within  the  time  limited:  Casserly  v.  Wayne 
Cireoit  Judge,  124  Mich.  167,  83  Am.  St.  Bep.  320,  82  N.  W.  841. 
Under  the  California  code  the  lien  of  a  pledge  as  security  for  the 
indebtedness  is  extinguished  by  the  lapse  of  time  within  which  an 
aetion  caa  be  brought  upon  the  principal  obligation:  Mutual  Life 
Ins.  Co.  V.  Pacific  Fruit  Co.,  142  Cal.  477,  76  Pac.  67.  A  vendor's 
lien  for  the  payment  of  the  pnrehase  money  of  land  is  preserved  and 
<«Bfor6eable,  although  an  aetion  upon  the  note  or  debt  is  barred: 
Hood  V.  Hammond,  128  Ala.  569,  86  Am.  St.  Bep.  159,  30  South.  540. 
But  that  is  not  the  universal  rule:  See  the  monographic  note  to 
Meaael  v.  Hinton,  ^5  Am.  8t.  Bep.  662,  where  the  subject  of  limita^ 
tions  ia  connection  with  wions  liens  is  exhaustively  treated. 

9.  Fenons  ISntitled  to  Diitrllmtlon  in  Becelyertfiip  Proceedings. 
Persons  entitled  to  distribution  of  the  proceeds  of  assets  in  the 
hands  of  a  receiver,  not  being  aeeessary  parties  to  a  proceeding 
against  such  receiver,  to  recover  damages  for  personal  injuries  re- 
ceived by  persons  in  his  employ,  en  being  made  parties  are  not  en- 
titled to  plead  the  statute  of  limitations  where  the  action  had  been 
commenced  against  the  receiver  withia  the  time  limited:  Knicker- 
bocker ▼•  Beaes,  93  m.  App.  305. 

4.    As  Z>ependent  upon  the  Mode  of  Acquisition  of  the  Interest  or 

Estate  in  Property. 

1.  lodgment  Oreditozs  and  Their  Assignees. — The  holder  of  a  judg- 
•nent  lien  against  mortgaged  land  eaa  plead  the  statute  of  limita- 
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tioiiB  against  the  mortgage:  De  Yoe  y.  Bnndle,  33  Wash.  604,  74 
Pae.  836w  In  Brandenstein  v.  Johnson,  140  Gal.  29,  73  Pae.  744,  a 
■nbsequent  judgment  lienholder  interposed  the  plea  of  limitationa  a» 
against  a  prior  mortgage.  The  court,  however,  decreed  forecloaore  of 
the  mortgage,  but  hdd  that  the  mortgage  lien  was  subject  and  junior 
to  the  judgment  lien.  In  this  general  connection  see,  also,  Watt  t» 
Wright,  66  Cal.  202,  15  Pae.  91;  California  Bank  v.  Brooks,  126  CaL 
198,  69  Pae.  302;  FUipini  y.  Trobock,  134  CaL  441,  66  Pae.  587. 

But  one  of  two  assignees  claiming  the  same  judgment  cannot  plead 
the  statute  of  limitations  as  against  one  another:  Clarke  t«  Hoge- 
man,  13  W.  Ya.  718. 

2.    Amdgnaw  or  PordiaMn  in  OenmL 

A*  In  0«il«nL — One  who  has  acquired  the  rights  of  a  yendor  to  Ua 
lien  for  the  purchase  money  Is  protected  by  the  statute  of  limitations 
in  the  same  manner  as  the  yendor  would  have  been:  Bodman  y. 
8an<lers,  44  Ark.  504.  And  one  who  participates  in  a  breach  of 
trust  can  no  more  than  the  trustee  inyoke  the  defense  of  limitations: 
Duckett  y.  National  Mechanics'  Bank,  86  Md.  400,  63  Am.  St.  Bep. 
513,  38  Atl.  983,  39  L.  ed.  84.  So,  also,  the  assignee  of  a  note  may 
plead  the  statute  of  limitations  against  a  setoff  based  upon  a  claim 
against  his  assignor:  Walker  y.  Burgess,  44  W.  Ya.  399,  67  Aol  St. 
Bep.  775,  30  a  E.  99;  Thompson  y.  Sickles,  46  Barb.  49.  And  whero 
a  bank  accepts  an  assignment  of  all  the  assets  and  liabilities  of  an- 
other bank  and  credits  on  its  own  books  the  amount  of  a  depositor's 
credit  on  the  books  of  the  assignor  bank,  the  creditor  becomes  a  de- 
positor with  the  assignee  so  that  his  claim  cannot  become  barred: 
Green  y.  Odd  Fellows'  etc.  Bank,  65  Cal.  71,  2  Pae  887. 

B.  Purchasers  at  Judicial  8al68.~In  the  principal  case  (Hopkins 
y.  Clyde,  ante,  p.  737)  it  was  held  that  a  purchaser  at  a  judicial  salo 
acquires  the  right  and  title  of  the  judgment  debtor  in  the  real  estato 
sold,  and  that  therefore  he  may  plead  the  statute  of  limitations  in 
protection  of  such  property  if  the  judgment  debtor  could  do  so. 
Hence  it  is  held  that  a  piirchaser  under  a  decree  made  in  partition  is 
in  such  privity  with  the  maker  of  a  trust  deed  as  to  the  property  in- 
volved that  he  may  plead  limitations  to  foreclosure  proceedings  therein. 
But  it  was  held  in  Gibson  v.  Currier,  83  Miss.  234,  102  Am.  St.  Bep. 
442,  35  South.  315,  that  the  defense  of  the  two  year  statute  of  limi- 
tions  could  not  be  raised  by  a  purchaser  under  a  decree  of  court  who 
made  no  actual  payment,  and  that  a  sham  payment  or  subterfuge 
would  not  be  deemed  sufficient  to  constitute  a  payment. 

O.  Purchasers  at  Prlyato  Sales.— It  seems  to  be  the  general  mlo 
that  the  grantee  of  land  is  in  such  privity  with  his  grantor  that  he 
may  plead  the  statute  of  limitations  with  reference  to  the  land  con- 
veyed to  him  if  his  grantor  could  have  done  so.  Thus  it  has  been 
quite  frequently  held  that  the  grantor  of  the  mortgagor  may  plead 
the  statute  of  limitations  to  a  foreclosure  of   the    mortgage    if  the 
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statute    would    have  been  available  to  the  mortgagor:   G rattan  t» 

WigsinSf  23  Cal.  16;  Hinkley  v.  Oreen,  52  111.  223;  Brown  v.  Devine, 

61  HI.  260;  Behmncker  v.  Slbert,  18  Kan.  104,  26  Am.  Rep.  765.    Ii» 

George  t.  Butler,  26  Wash.  456,  90  Am.  8t.  Bep.  756,  67  Pac.  263,  it 

was  held  that  a  subsequent  grantee  of  mortgagor,  not  obligated  to 

pay  the  debt,  may  plead  limitations  to  an  action  to  foreclose  the  mort- 

i,   although  the  statute  has  not  run  against  the  mortgagor  and 

of  the  note  secured  by  the  mortgage,  by  reason  of  his  absence 

from  the  state.    But  it  was  held  in  Denny  v.  Palmer,  26  Wash.  469^ 

90  Am.  St.  Bep.   766,  67  Pae.  268,  that  though  a  mortgagor's  absence 

from  the  state  does  not  suspend  the  running  of  the  statute  as  to  the 

foreclosure  of  the  mortgage  against  his  grantee,  still  if  the  grantee 

has  failed  to  record  his  deed,  he  is  estopped  to  set  up  the  statute  in 

Baeh  foreclosure  suit,  brought  within  reasonable  time  after  notice  of 

grantee's  right  is  received,  where  the  statute  has  not  run  against 

mortgagor  by  reason  of  his  absence  from  the  state:  Bee,  also,  Spauld- 

ing  ▼.  Howard,  121  CU.  194,  63  Pae.  563,  to  the  same  general  efPect. 

Bat  in  an  action  to  reform  a  release  of  mortgage  made  by  mistake, 

where  the  present  owner  of  the  premises  is  made  a  defendant  but 

was  not  a  party  to  the  release,  he  cannot  plead  limitations,  it  being 

a  personal  privilege,  especially  where  he  had  notice  of  the  existence 

of  the  mortgage  at  the  time  he  acquired  his  interest  in  the  property: 

Perry  v.  Williams,  40  Misc.  Bep.  67,  81  N.  Y.  Supp.  204.    And  where  a 

corporation  which  had  given  a  mortgage  does  not  set  up  limitations 

to  a  suit  to  foreclose,  limitations  cannot  be  pleaded  by  one  to  whom 

the  eoTporation  has  contracted  to  sell  the  property,  but  who  has  not 

been  vested  with  either  full  equitable  title  or  possession  under  the 

contract:  Hanchette  v.  Blair,  100  Fed.  817. 

And  where  the  grantor  and  grantee  of  a  deed  were  sued  for  the 
purpose  of  having  the  deed  declared  to  be  a  mortgage  and  made  sub- 
ject to  certain  judgments  against  the  grantor  which  plaintiif,  being 
liable  as  surety,  had  paid,  it  was  held  that  the  grantee  could  not  plead 
the  limitations  which  the  grantor  could  with  respect  to  a  suit  by  a 
surety  against  his  principal:  Dunton  v.  McCook,  93  Iowa,  258,  61  N. 
W.  977.  But  where  a  married  woman  against  whom  the  statute  of 
limitations  does  not  run  and  who  is  a  cotenant  with  her  brother,  pur- 
chases his  share  in  the  property,  against  which  the  statute  has  run, 
she  takes  his  share  subject  to  the  defense  of  limitations:  McFarlane 
T.  Grober,  70  Ark.  871,  91  Am.  St.  Bep.  84,  69  S.  W.  56.  And  it  is 
also  held  that  one  who  purchases  property  encumbered  with  a  tax 
lien  is  deemed  as  to  such  taxes  a  delinquent  taxpayer  with  the  same 
lights  which  he  had  to  plead  limitations:  Mellinger  v.  Houston,  68 
Tex.  37,  3  S.  W.  249. 

And  it  is  also  held  that  the  title  of  a  grantee  of  property  conveyed 
in  fraud  of  creditors  may  plead  the  statute  of  limitations  to  a  suit 
by  creditors  attacking  his  title:  Beeves  v.  Dougherty,  7  Terg.  222, 
27  Am.  Dec  496;  McDowell  v.  Goldsmith,  6  Md.  319,  61  Am.  Dec  306; 
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Brasie  t.  Hinneapolis  Brewing  Co.,  87  Minn.  456,  94  Am.  St.  B«p. 

709,  92  N.  W.  340.  But  in  an  action  to  aet  aside  a  eonveymnee  as 
*fraadalent  the  defendant  cannot  plead  the  statute  of  limitationa  to 
"the  original  cause  of  action  of  the  creditor,  who  is  seeking  to  aet 
4itide  his  conveyance:  Stouta  v.  Huger,  107  Ala.  248,  18  South.  IM. 

The  grantee  of  an  heir  of  «ne  ^Hio  is  protected  from  the  operatioa 
•of  the  statute  of  limitations  is  entitled  to  the  full  benefit  of  that 
•protection:  Ford  ▼.  Langel,  4  Ohio  8t.  454, '62  Am.  Dee.  295.  But  the 
"Creditors  of  an  intestate  'ha^e  no  such  lien  on  his  realty  as  that  am 

action  in  their  behalf  will  prevent  the  statute  of  Umitationa  from 
l)6Coming  available  in  favor  of  a  purchaser  from  the  heirs  of  the 
intestate:  Nelson  v,  Trigg,  4  Lea  (Tenn.),  701. 

D.  PurduuBcn  Pendente  Ute. — The  statutes  of  limitation  do  not 
Tun  in  favor  of  a  purchaser  pendente  lite.  He  will  not  be  regarded 
as  holding  adversely  to  the  parties  to  a  suit  during  the  litigation: 
l^orria  y.  lie,  152  III.  190,  43  Am.  St.  Bep.  233,  38  N.  E.  762. 

'3*    Halia^  DBihBMs  or  Legatees. 

A*  In  Oeneril.~In  the  principal  case  (Hopkins  v.  Clyde,  ante,  pt 
737)  it  was  held  where  an  action  te  foreclose  a  mortgage  aedn 
the  sale  of  real  estate  which  has  vested  in  the  widow  and  heirs  of 
"the  mortgagor  either  by  will  or  descent,  they  or  either  of  them  or 
■the  successor  in  interest  of  either,  may  plead  the  statute  of  limits- 
^tion  in  protection  of  the  estate  from  foreclosure  and  sale. 

Of  course,  the  statutes,  as  a  general  rule,  have  some  proviaioii  is 
regard  to  suspending  the  running  of  the  statute  for  a  short  period 
-after  the  death  of  the  ancestor  in  order  to  allow  the  heirs  to  have 
proper  legal  representatives  appointed.  Thus  it  was  held  in  Has- 
eeldenz  v.  Dofflemyre  (Tex.  Civ.),  45  S.  W.  830,  that  where  plaintiiEs 
•claim  land  as  the  heirs  of  their  mother,  who  was  a  minor  or  married 
*woman  up  to  the  time  of  her  deatliy  and  no  administration  had  been 
liad  on  her  estate,  that  limitations  would  begin  to  run  twelve  months 
after  the  mother's  death.  And  in  'Whiteside  v.  Catching,  19  Mont. 
^94,  48  Pac.  747,  it  was  said  that  the  death  of  a  judgment  debtor 
would  not  suspend  the  operation  of  the  statute  of  limitations,  bnt 
that  the  time  between  »his  death  and  the  granting  of  letters  of  ad- 
ininist ration  would  be  exelnOed  'in  computing  the  period  of  limita- 
tions. Hence  the  general  rule  is,  that  the  death  of  the  aneestor  does 
not,  in  the  absence  of  statutory  pro  virions  to  the  contrary,  suspend 
the  running  of  the  statute  against  the  obligation  of  the  aneestor, 
and  consequently  the  heir  is  entitled  to  plead  limitations  when  the 
time  necessary  to  constitute  the  bar  has  •expired:  Lioyd  v.  Loyd,  20 
TCy,  Law  Bep.  347,  46  S.  W.  485;  Ferguson  ▼.  Browne,  1  Bradf.  Surr. 
10;  Bowan  v.  Chenoweth,  49  W.  Ta.  287,  87  Am.  St.  Bep.  796,  38  S. 
U  5i4;  Copeland  v.  Collins,  122  ^.  C.  619,  86  &  E.  315;  Shumate  v. 
tSnyder,  140  Mo.  77,  41  S.  W.  T81;  Mereness  ▼.  First  Nat.  Bank,  lift 
Iowa,  11,  84  Am.  St.  Bep.  318,  83  N.  W.  711,  SI  li.  B.  A.  410;  Tmstess 
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«f  K«at«eky  •te.  Bohool  t.  Fleming;,  10  Busli,  S34;  Appeal  of 
JLmoIe,  115  Pa.  St.  356,  8  Atl.  614;  MeAuliff  ▼.  Parker,  10  Wash.  141, 
38  Pae.  744.  And  in  Banmeister  t.  8ihrer,  98  Md.  418,  56  Atl.  825,  it 
-^mrma  beld  that  the  death  of  one  holding  the  legal  title  of  property, 
Ibfut  out  of  possession,  does  not  stop  the  running  of  limitations  as 
4Lg;minst  his  interest  therein.  And  in  lide  y.  Park,  135  Ala.  131,  9S 
.JLm.  St.  Bep.  17,  88  Sonth.  175,  it  was  held  that  the  statute  of  limi- 
tations begins  to  nm  against  the  right  of  an  heir  to  enforce  a  eon- 
mti  ttciire  tmst  in  favor  of  his  ancestor  at  the  same  time  that  it 
l>eg&a  to  mn  against  the  ancestor. 

8o,  also,  where  an  administrator  accounts  fully  for  all  assets  with- 
•omt  retaining  anything  for  a  debt  due  himself  and  has  not  procured 
r^  sale  of  lands  to  pay  debt,  the  heirs  and  devisees  may  plead  limi- 
tations in  a  subsequent  action  to  subject  lands  to  the  payment  of 
••neb  debt:  Trimble  r.  Fariss,  78  Ala.  260.    And  where  the  executor 
is  residuary  legatee  of  property  charged  with  a  debt,  an  action  mtiy 
be  brought  against  him  in  his  individual  capacity  on  an   implied 
promise  to  pay  the  debt  from  his  asseptance  of  the  bequest,    even 
though  the  statute  of  limitations  protects  him  as  executor:  Fuller 
T.  HcEwen,  17  Ohio  St.  288.    The  heirs  also  may  plead  limitations 
against  a  judgment  recovered  on  a  debt  renewed  by  the  administnk 
tor  after  it  was  barred:  Steele  v.  Steele,  64  Ala.  438,  38  Am.  Bep. 
16.    And  in  a  suit  by  an  administrator  against  a  distributee  and  her 
^^ardian  for  money  paid  over  by  mistake,  the  distributee  may  set 
up  limitations,  though  the  guardian  neglects  to  plead  it:  Massey  v. 
ICassey,  2  Hill      Eq.   (S.  C.)   492.    An  heir  is  entitled,  as  against 
-creditors  seeking  to  charge  his  real  estate,  to  plead  limitations  un- 
AfFected  by  any  act  or  admission  of  an  executor:  Riser  v.  Snoddy,  7 
Ind.  442,  66  Am.  Dec.  740.    But  in  Brock  v.  Kirkpatrick,  60  &  0. 
^22,  85  Am.  St.  Bep.  847,  38  S.  E.  779,  it  was  held  that  the  statute 
-of  limitations  does  not  run  so  as  to  protect  a  devisee  in  possession 
against  his  liability  to  pay  the  testator's  debts  until  after  the  remedy 
lias  been  exhausted  against  the  executor. 

Where  a  married  woman  was  compelled  to  execute  a  deed  by 
threats  and  to  keep  silent  during  her  lifetime,  her  heirs  are 
terred  after  two  years  from  setting  the  conveyance  aside,  since 
the  statute  permits  a  person  under  disability  to  sue  within 
two  years  after  the  removal  of  the  disability:  Kennedy  v.  War* 
3iiea,  136  Ind.  161,  36  N.  E.  22.  And  where  one  was  in  actual  adverse 
possesuon  under  color  of  title  of  land  of  a  married  woman  for  seven 
years  before  the  death  of  her  husbandy^  and  she  failed  to  bring  her 
jiction  therefor  within  the  three  years  after  his  death  as  required 
by  the  code,  her  heirs  are  also  barred:  Swift  v.  Dixon,  131  N.  G.  42» 
42  S.  E.  458.  In  Seed  v.  Painter,  145  Mo.  341,  46  S.  W.  1089,  it  was 
ifaeld  under  the  Missouri  statute  that  where  the  husband  fraudulently 
took  title  to  land  belonging  to  his  wife  in  his  own  name  and  she 
^ed  during  coverture,  the  right  of  her  heirs  to  recover  it  was  barred 
Am.  St.  B«p..  VoL  104—49 
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after  three  jmn  from  her  death  where  they  knew  the  &ets 
tnting  the  eaaae  of  aetion  preyioua  to  her  death. 

JL  Minor  Helxs* — ^Where  an  executor's  or  adminiatrator'a  right 
to  recover  property  of  the  estate  is  barred  by  the  statute  of  Umitar 
lions,  the  heir  or  devisee  is  also  barred  though  the  latter  may  b* 
under  disability  of  infancy  at  the  time  the  action  accmed  to  the 
legal  representative:  McLeran  v.  Benton,  73  CaL  829,  2  Am.  St.  Bep. 
814,  14  Pac  879;  Jenkins  t.  Jensen,  24  Utah,  108,  91  Am.  St.  Bep. 
788,  66  Pac.  773.  The  running  of  the  statute  of  limitations  against 
the  right  of  action  of  a  married  woman  is  .not  interrupted  bj  her 
death  where  her  infant  child  takes  only  such  right  of  action  aa  she 
had:  Patton  v.  Dixon,  105  Tenn.  97,  58  &  W.  299. 

If  the  right  of  an  administrator  to  sue  is  barred  by  limitations,  tha 
right  of  a  posthumous  heir  represented  by  him  and  bom  after  Ua 
appointment  is  also  barred:  Jenkins  v.  Jensen,  24  Utah,  108^  91 
BL  Bep.  783,  66  Pac  778b 


STATE  Y.  FBENCH. 

[71  Ohio  St.  186,  73  N.  E.  216.] 

OOKSTITUnONAI.  LAW-Statates  Anthorising  DeatrnctiOB 
of  Certain  Nets  Used  in  Fishing.— A  statute  declaring  any  net 
or  any  other  means  or  device  for  catching  or  capturing  fish  in  Tiolar 
tion  of  the  law  for  their  protection  to  be  a  public  nuisance  and  mak- 
ing it  the  duty  of  certain  public  officers  to  destroy  such  neta  and 
devices,  is  constitutional,     (p.  773.) 

Action  brought  againflt  the  state  of  Ohio  for  the  destruction 
of  certain  nets  as  authorized  by  the  statutes  of  that  state  for 
the  year  1898,  which,  so  far  as  material,  read  as  follows :  ^Any 
net  or  any  other  means  or  device  whatever  for  taking  or  captur- 
ing fish,  or  whereby  they  may  be  taken  or  captured,  located,  set^ 
put,  floated,  had,  found  or  maintained,  in  or  upon  any  of  the 
waters  or  streams  of  this  state,  or  upon  any  boat  engaged  in 
fishing  in  any  waters  of  this  state,  in  violation  of  any  law  en- 
acted for  the  protection  of  fish,  is  hereby  declared  to  be,  and 
is,  a  public  nuisance,  and  may  be  abated  and  summarily  de- 
stroyed by  any  person.  And  it  shall  be  the  duty  of  every  game 
warden,  deputy  game  warden,  sheriff,  constable  or  other  police 
ofiScer  to  seize  and  remove  and  forthwith  destroy  the  same;, 
and  no  action  for  damages  shall  lie  or  be  maintained  against 
^uiy  person  for  or  on  account  of  any  such  seizure  or  destruc- 

''he  present  action  was  brought  under  a  statute  enacted  ift 
\  authorizing  any  resident  whose  nets  had  been  destroyed 
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under  authority  of  the  act  of  1898  to  recover  therefor  of  the 
ftate^  should  the  latter  statute  be  declared  unconstitutional, 
either  under  the  constitution  of  the  state  or  of  tiie  United 
States. 

The  trial  court  held  the  statute  of  1898  to  be  unconstitutional^ 
and  the  plaintiff  French  therefore  had  judgment  in  his  favor^ 
irhich  was  by  the  circuit  court  afiSrmed. 

Wade  H.  Ellis,  attorney  general,  and  J.  M.  Sheets,  for  ihe- 
plaintiff  in  error. 

George  A.  True,  for  the  defendant  in  error. 


SUMMEES,  J.  That  part  of  the  act  of  1898  above 
quoted  is  copied  almost  literally  from  the  act  of  the  legislature 
of  New  York,  and,  but  that  it  is  thought  proper  to  point  out 
the  difference  between  the  statute  under  consideration  and  the 
statute  passed  upon  in  Edson  v.  Crangle,  62  Ohio  St.  49,  5^ 
N.  R  647,  its  validity  might  be  rested,  without  more,  upon  the 
authority  of  Lawton  v.  Steele,  119  N.  Y.  226,  16  Am.  St.  Bep. 
813,  23  N.  B.  878,  7  L.  B.  A.  134;  Lawton  v.  Steele,  152  U. 
8.  133,  14  Sup.  Ct  Eep.  499,  38  L.  ed.  386. 

In  the  case  in  the  supreme  court  of  the  XJnited  States  it  i9 
decided :  ^'It  is  within  the  power  of  a  state  to  preserve  from  ex* 
tinction  fisheries  in  waters  within  its  jurisdiction,  by  prohibit- 
ing exhaustive  methods  of  fishing,  or  the  use  of  such  destruc- 
tive instruments  as  are  likely  to  result  in  the  extermination  of 
the  yoxmg  as  well  as  the  mature  fish. 

**The  provision  in  the  statutes  of  New  York,  chapter  691  of 
the  Laws  of  1880,  as  amended  by  chapter  317  of  the  Laws  of 
1883,  that  nets  set  or  maintained  upon  waters  of  the  state,  or 
on  the  shores  of  our  islands  in  such  waters,  in  violation  of  the 
statute  of  the  state  enacted  for  the  protection  of  fish,  may  be 
summarily  destroyed  by  any  person,  and  that  it  shall  be  the 
duty  of  certain  officers  to  abate,  remove  and  forthwith  destroy 
them,  and  that  no  action  for  dunage  shall  lie  or  be  maintained 
against  any  person  for  or  on  account  of  such  seizure  or  destruc- 
tion, is  a  lawful  *^*  exercise  of  the  police  power  of  the  state, 
and  does  not  deprive  the  citizen  of  his  property  without  due 
process  of  law,  in  violation  of  the  provision  of  the  constitution 
of  the  United  States.*' 

This  disposes  of  the  contention  that  the  act  violates  the  con- 
stitution of  the  United  States  on  the  ground  that  it  deprives 
a  citizen  of  his  property  without  due  process  of  law;  and  also 
of  the  same  contention  respecting  the  constitution  of  Ohio,  ur- 
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tiiere  is  a  diMeanaee,  and  there  is  not  (Cooley's  Constitn- 
tMHul  LimitMiaiis,  47,  431)  in  the  two  instrumentB  nepesHBg 
doe  proeeaB  of  law. 

^liat  IB  said  in  Bailroad  Co.  t.  Keith,  67  Ohio  St  279,  65 
N.  £.  1020,  to  the  effect  that  the  provision  of  our  Bill  of 
Bights  respecting  due  course  of  hiw  was  adopted  to  get  rid  of 
the  imperfections  and  injustice  of  the  common  Uw,  seems  to 
hsTe  been  said  inadrertently.  In  Weimer  v.  Bonbuiy,  30  Mick 
201,  Cooley,  J.,  sajs  :  The  truth  is  that  bills  of  rights  in  the 
American  constitutions  have  not  been  drafted  for  the  introduo- 
tion  of  new  law,  but  to  secure  dd  principles  against  abrogation 
or  Tiolation.  Thej  are  oonserratory  instruments  rather  than 
refonnatoiy.*' 

And  in  Lawton  r.  Steele,  119  K  Y.  226,  237,  16  Am.  St 
Rep.  813,  23  N.  E.  878,  7  L.  E.  A,  134,  Andrews,  J.,  aajs: 
'These  suthorities  sufficiently  establish  the  proposition  that  the 
constitutional  guaranty  does  not  take  away  the  common-law 
right  of  abatement  of  nuisances  by  summary  proceedings,  with- 
out judicial  trial  or  process.''  Again,  on  page  238  of  119  N. 
Y.,  16  Am.  St  Bep.  813,  23  K  E.  878,  7  L.  B.  A.  134,  he 
says:  '^ut  as  the  legislature  may  declare  nuisances,  it  may 
also,  where  the  nuisance  is  physical  and  tangible,  direct  its  sum- 
mary abatement  by  executiTC  officers,  without  the  interyention 
of  judicial  proceedings,  in  cases  analogous  to  those  where 
^^  the  remedy  by  summary  abatement  existed  at  common 
law.'' 

The  criticism  of  the  opinion  in  Lawton  t.  Steele,  152  XT.  S. 
133,  14  Sup.  Ct  Bep.  499,  38  L.  ed.  385,  that  it  upholds  a 
statute  admittedly  Tiolative  of  the  constitution  by  applying  the 
maxim,  '^De  minimis  non  curat  lex,"  is,  it  seems  to  me,  based 
entirely  upon  a  misconception.  The  learned  justice  says  the 
constitutionality  of  the  legislation  was  sustained  by  the  court 
of  appeals  of  New  York  upon  the  ground  of  its  being  a  lawful 
exercise  of  the  police  power  of  the  state,  and  speaking  of  the 
exercise  of  the  power,  he  says :  "To  justify  tiie  state  in  thus  in- 
terposiug  its  authori^  in  behalf  of  the  public,  it  must  appear, 
first,  that  the  interests  of  the  public  generally,  as  distinguished 
from  those  of  a  particular  class,  require  such  interference;  and, 
second,  that  the  means  are  reasonably  necessary  for  the  accom- 
plishment of  the  purpose,  and  not  unduly  oppressive  upon  in- 
dividuals"; and  having  shown  that  the  preservation  of  game 
Old  fish  is  within  the  police  power  he  proceeds  to  consider 
whether  the  act,  in  that  it  provided  that  nets  used  in  violation 

I  its  provisions  are  public  nuisances  and  may  be  summarily 
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defitroyed  by  ajpy  person,  will  bear  the  test  of  the  second  rule, 
namely,  *'that  tiie  means  are  reasonably  necessary  for  the  ac- 
complishment of  the  purpose,  and  not  unduly  oppressive  upon 
individuals.^  In  the  determination  of  that  question  the  value 
of  the  property  was  a  very  proper  matter  for  consideration. 

In  Edson  v.  Crangle,  62  Ohio  St.  49,  56  N.  E.  647,  the 
statute  under  consideration  provided  that  any  nets  set  in  viola- 
tion of  its  provisions  should  be  confiscated  wherever  found  and 
sold  to  the  highest  bidder  and  the  proceeds  placed  to  the  credit 
of  the  fish  and  *^  game  fund.  The  statute  provided  for  a 
seizure  and  an  appropriation  of  the  nets,  but  failed  to  provide 
any  legal  procedure  whereby  they  might  be  adjudged  to  be  con- 
fiscated^ and  on  that  ground  the  statute  was  held  void  as  not 
providing  due  process  of  law,  and  the  judge  writing  the  opinion 
expressly  pointed  out  that  the  statute  did  not  declare  the  nets 
a  public  nuisance  to  be  simimarily  abated. 

Being  of  the  opinion  that  the  act  of  1898  is  not  unconstitu- 
tional on  the  grounds  upon  which  the  question  is  raised,  it  is 
tinnecessary  to  consider  tiie  constitutionality  of  the  act  of  1902, 
or  the  other  questions  raised  by  the  answer. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 

Spear,  C.  J.,  Davis,  Shauck  and  Crew,  JJ.,  concur. 

The  Principal  Otue  finds  rapport  in  Lawton  ▼.  Bteele,  119  N.  Y. 
226,  16  Am.  St.  Bep.  813.  See,  too,  Bea  v.  Hampton,  101  N.  C.  51, 
9  Am.  St  Bep.  21;  Woodi  y.  Cottrell,  56  W.  Ya.  476,  post,  p.  lOOi. 


VENEDOCIA  OIL  AND  GAS  COMPANY  t.  BOBINSON. 

[71  Ohio  St.  d02,  73  N.  £.  222.] 

OZIi  TiBARH,  wlMn  not  Forfeited.— Under  a  lease  or  grant 
wherebj,  in  consideration  of  one  dollar,  a  grant  is  made  of  all  the 
oil  and  gas  on  specified  premises,  with  a  right  to  enter  thereon  for 
drilling  and  operating  wells^  and  reserving  to  the  grantor  one-sixth 
«f  the  oil  prodnced  and  saved  from  the  premises,  and  providing  that 
in  ease  no  well  should  be  completed  within  ninety  days,  the  grant 
was  to  become  void,  nnless  the  second  party  should  pay  twenty<iive 
eents  per  aere  per  year,  there  is  an  implied  covenant  on  the  part 
of  the  lessee  that  be  will  drill  and  operate  such  number  of  oil  wells 
on  the  lands  as  ordinarily  would  be  required  for  the  production  of 
the  oil  therein  contained,  but  the  breach  of  the  covenant  does  not 
work  a  forfeiture  of  the  lease,  and  the  remedy  is  in  damages  only. 
If  a  certain  cause  of  forfeiture  is  expressed  in  a  leasoi  others  may 
not  be  implied,    (p.  776.) 


X «. 
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ta  1^*^^^,  vMn  Bkmms  a  Ii6a86  ftrom  Ta^  to  Tear.— If  s 
^  M*  «Mtf*  ^  ^utoi  Nr  lk«  purpoae  of  drilling  and  operating  for 
^  «Aa  {«•*  ^»<v%*xi«4«  t^aH  ia  aaaa  no  wall  is  completed  within  ninatj 
4^>t%  ;>^  (T^tM  <ajJt  ^i<»aM  roid  unless  the  grantee  shall  list  pax 
%v»t'^^^^-^\^  <Mtt«»  |MC  a«ra  jmt  Tear,  the  lessee,  after  the  expiration 
«K  .:^  ^^)w«:r  ^Y«  sad  aatu  a  wall  is  drilled,  oecomes  a  leasee  tram 
v^m^  >>  ^<^  u  ;W  4S3tial  t«atal  apeeified.  It  at  the  end  of  a  jrear 
« K^  «.««M<^  '^'t^ami*  *\^  ai9«^p4  farther  payments,  he  thereby  refuoca 
i.i«^vc  1^^  >«t  «tt  ^r^cv  >r>ti>i3c^  but  tha  lease  does  not  eo  inatanti  ter- 
)ik.:K«  ^  A^xi  '.  u»  >«fcr%  ^M  ara  Wft  as  to  the  implied  engagement  ta 
>^  ^^v^  «»  ;  w^  w^tca  aa  tha  tista  af  tha  axecntion  of  the  lease,     (pw 


$u  ;  V  v^t  \,  1^  i^  ut^rfeuMKe  by  the  defendants  with  the  de- 
>^.^^^<.!.vi*.  ^«,  ^>^.,  aitvi  ^as^  <Ni  c^^rtain  premises  and  to  declare  void 
A  :v%».v.^  \:>vN^^c  ^idc«f  ^^  t^  ^fwdant  Speaker.  The  plaintiff 
vx^«  tv\i  ji^  is^,;**vv  .^f  a  ^ctusL*  ^  lease  made  by  the  defendants 
bTv.  tc^va  vv  v\  ^  K '•jc  *  Co:ripanT,  and  by  the  latter^  on  De- 
vv.  xjr   '. '•^i.  ju>5s.^«*v\i  ;i^  itc  plaintiff  corporation.    This  grant 

*^*'t  >.v;»^.'X.n,v*tt  ^»£  th^  «anx  of  one  dollar,  the  receipt  of 

%^  v'\  cs  '>viv\»  *<  v'tv*» \\I<^?jJ[^  H*  0»  Bobinson  and  S.  M.  Eobin- 

^M>   i  ^M  *M  •  v-:^  'K'^i^s.o/  j-TCi;  uiitt>  C,  Sk   King  &   Companyy 

5*\>^:tvi   \*    V.  J.    •  »^  ^/^  ;i-t^»  ^pfcj  in^  Mi,i  luider  the  following  de- 

:j».i'  \v  v^vii  ^^-^Sv  iVi^e  Ikt  ^i.a  th«  right  to  enter  thereon  at  all 

V  r.v'*   '»r  •  V  XM.-^A'^jnr  X*  ir«  V.TtiT  a»d  fixating  for  oil  or  gas, 

;jLtu  •,%>  v'v»\w  jLiv*  ttt^ii  ttati  all  bti^Un^  and  stractnreSy  and  lay 

A,*  I  *•'  x'^  Mvw-i5idi-M  x-r  tv  r>nxluccioa  and  transportation  of  oil 

^r  j:ii:>  ,icv^ni  t\\Mi  ;j5i:d  ^r^t?ru5«?«^    £so?pting  and  refierving,  how- 

^>vr,  x\>  !ir>{  T:»arv.v'5js  v^<*  ^nIesJivA  part  of  all  oil  produced  and 

a^i^txi  >v»ai  $a.i  ^rviM*^»5jv  tv>  W  4?IiY^red  in  the  pipe-line  with 

^  >:v^  :ji.\Vi*vI  vo."  ♦.>  »tav  v.va:3t?ct  hi*  wellsv  namelr:  All  that  oep- 

TH.*i  'oc  srf  !a  ixi  :j^   u"\>i  ui  ti^  township  of  Liberty,  county  of 

\Aa  \^.TCx  *u  :'m  ^ax*  .>f  0'>x\  boundjed  and  described  as  fol- 

lc>*s>  ti>  %i::  l'>x*  tfifcM:  half  ^>f  tht?  southeast  quarter^  section  8^ 

town  5.  rH-'»^e  t»  cv>i»t  jin-ty^  tfi^rr  aenj«v  more  oar  IcesL 

***IV  *>vi>t»  A.*»vi  t\>  V>Id  t*v  above  pnymisea  an  the  following  con- 
ditioL>;j:  If  ^Hd  v>i»W  ift  f.>itrht  sec>>nd  partr  agrees  to  pay  ona 
huiivlrvd  coi  i:^  each  jf^»ar  for  the  prodW  of  each  well  while 
tha  $a"r  e  »$  b^?i:u  ui>ed  o.f  :'r»e  i>remLse?^  aotd  first  parties  to  hare 
gaa  ftve  *>f  c^j^c  tt>  heat  all  stoves  in  dwellin^-hoose  daring  the 

**S*\vi»a1  rdrtv  shall  bury  all  oil  and  gas  lines^  and  pay  all 
^^'-^sj  v.l'r»e  t\>  zT^Mfi^i  eropu  hj  reason  of  burring  and  re- 
^5^  ^'l  v:v  Ii:»e*  w'^ea  §o  T^ue?ted  by  first  partr. 
^  weu  sliall  be  driy.ed  nearer  than  three  hundred  &et  of 
barn  or  orchard  without  consent  of  first  party. 
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'^In  case  no  well  is  completed  within  ninety  days  from  date 
hereof,  unavoidable  delay  excepted,  then  this  grant  shall  become 
null  and  void,  nnless  second  party  shall  pay  to  first  parties, 
twenty-five  cents  an  acre  per  year,  payable  by  deposits  at  the 

or  directly  to  first  party,  after  demand  having  first  been 

made. 

'The  second  party  shall  have  the  privilege  to  use  sufficient 
gas,  oil  and  water  from  said  premises  to  operate  machinery 
(water  wells  now  on  said  premises  excepted),  and  the  privilege 
of  removing  all  their  machinery  and  materials  at  any  time.  It 
is  agreed  and  understood  by  the  parties  hereto  when  written 
conditions  hereinafter  provided  for  the  drilling  of  additional 
wells  after  first  well  is  completed,  such  additional  wells  must 
respectively  be  paying  oil  wells;  if  not  further  development  shall 
be  optional  with  second  party. 

*'lt  this  lease  is  surrendered  from  any  cause,  such  surrender 
shall  not  affect  producing  well  or  wells  with  ten  acres  surround- 
ing them. 

^It  is  understood  between  the  parties  hereto  that  these  agree- 
ments shall  extend  to  and  bind  their  heirs,  executors,  adminis- 
trators and  assigns. 

"Witness  our  hand  this  third  day  of  December,  1901.'* 
On  February  2,  1903,  Eobinson  entered  into  a  contract  with 
the  defendant  Speaker  in  the  nature  of  an  oil  and  gas  lease, 
and  both  he  and  the  plaintiff  brought  lumber  on  the  premises 
with  the  intention  of  erecting  a  derrick  and  boring  a  well. 
Bent  under  the  lease  claimed  by  the  plaintiff  had  been  paid  to 
March  2,  1903,  at  which  time  a  tender  of  the  further  sum  of 
twenty  dollars  being  made,  was  refused.  The  court  of  common 
pleas  granted  relief  as  prayed  for,  but  the  circuit  courl^  on  ap- 
peal, dismissed  the  petition  of  the  plaintifE. 

Cable  &  Parmenter,  for  the  plaintiff  in  error* 

Saltzgarber,  Hoke  &  Osbom  and  Daily,  Simmons  &  Daily> 
for  the  defendants  in  error. 

«**  SUMMERS,  J.  For  what  reasons  the  circuit  court  dis- 
missed the  petition  we  are  not  advised.  The  execution  and  de- 
livery of  the  written  instrument  and  the  performance  of  its  ex- 
press conditions  are  admitted,  excepting  that  it  is  averred  that 
no  well  was  drilled  within  said  ninety  days,  and  that  posses- 
sion of  said  premises  never  was  taken  or  attempted  to  be  taken 
otherwise  than  as  narrated  on  said  seventh  day  of  March.    So 
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▼alid  lease  of  these  premises  for  oil  and  gas^  and  that  the  lessor^ 
by  aoeeptanoe  of  the  stipulated  rental,  has  waived  performance 
of  the  implied  engagement  to  develop  the  premises,  to  the  end 
of  the  last  year  for  which  rent  was  paid« 

We  have  not  undertaken  to  determine  whether  the  instmment 
technically  is  a  lease  or  a  license,  or  less  than  a  lease  but  more 
than  a  license.  It  is  the  agreement  the  parties  have  seen  fit 
to  make,  and  since  it  '^^  does  not  contravene  any  rule  of  law 
and  is  not  controlled  by  statute,  by  it  the  rights  of  the  parties 
should  be  determined.  In  Consumers'  Oas  Trust  Co.  v.  Litler, 
162  Ind.  320,  70  N.  E.  863,  a  similar,  lease  was  under  considera- 
tion, and  it  is  there  held  that  there  was  an  implied  engagement 
by  Ihe  lessee  to  exjiore  for  oil  and  gas  which,  if  not  performed 
within  a  reasonable  time,  entitled  the  lessor  to  a  forfeiture,  but 
that  the  lessor's  acceptance  from  year  to  year  of  the  stipulated 
annual  rental  was  a  waiver  from  year  to  year  of  performance, 
and  that  the  lessor  could  not,  at  the  end  of  the  last  year,  claim 
a  forfeiture  by  refusing  to  accept  another  payment,  but  that 
the  relations  of  Ihe  parties  then  stood,  with  respect  to  the  les- 
sor's right  of  forfeiture,  precisely  as  they  were  at  the  moment 
the  contract  was  executed. 

This  gives  effect  to  the  agreement  according  to  the  intention 
of  the  parties.  In  case  of  default  after  demand,  the  lease  by 
its  express  terms  is  at  an  end.  By  accepting  the  rental  stipu- 
lated, performance  of  the  implied  engagement  to  develop  the 
premises  was  waived  to  the  end  of  each  year  for  which  it  was 
accepted,  and,  by  refusing  to  accept  the  rent  tendered  on 
March  2, 1903,  the  lessor  refused  longer  to  waive  performance. 

The  lease  under  consideration  in  Harris  t.  Ohio  Oil  Co.,  57 
Ohio  SL  118,  48  N.  E.  602,  in  terms  granted  the  premises  for 
tke  purpose  of  operating  for  oil  and  gas,  while  in  the  lease  in 
the  case  under  consideration  tiie  grant  is  of  the  oil  and  gas  un- 
der the  premises,  together  with  the  right  to  enter  thereon  for 
Ihe  purpose  of  drilling  and  operating  for  oil  and  gas.  It  is 
there  held  that  a  breach  of  an  implied  coTenant  does  not  work 
a  forfeiture  of  the  lease.  Whether  the  lease  under  consideration 
is  so  different  that  a  failure  by  the  lessee  '^'^  to  perform  tho 
implied  engagement  to  develop  the  premises  would  be  ground 
of  forfeiture,  we  do  not  determine.  It  is  sufScient  to  say  that 
the  refusal  to  accept  r^it  for  the  ensuing  year  did  not  eo  instanti 
terminate  the  lease,  but  left  the  rights  of  the  parties  respecting 
the  implied  engagement  to  develop  the  premises  as  they  were 
at  tfae  time  of  the  execution  of  the  lease. 
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that  plaintiff's  rights  are  to  be  determined  by  the  interpretatiGii 
of  the  lease. 

In  Harris  t.  Ohio  Oil  Co.,  67  Ohio  St  118,  48  K  E.  502,  it 
is  held  that  in  such  a  lease,  while  as  to  the  extent  of  develop* 
ment  there  is  an  implied  covenant  on  the  part  of  the  lessee  that 
he  will  drill  and  operate  such  number  of  oil  wells  on  the  land» 
as  ordinarily  would  be  required  for  the  production  of  the  oil 
{herein  contained,  the  breach  of  such  a  covenant  does  not  work 
a  forfeiture  of  the  lease  but  that  the  remedy  is  in  damages,  and 
that  certain  causes  of  forfeiture  being  specified  in  the  lease 
others  may  not  be  implied* 

In  Brown  v.  Fowler,  65  Ohio  St  507,  63  N.  E.  76,  a  leaae 
almost  identical  in  its  provisions  with  the  one  under  considera- 
tion, excepting  that  the  habendum  clause  limited  it  for  a  term 
of  two  years,  and  that  it  contained  a  surrender  clause,  was  in- 
terpreted, and  it  was  there  ruled  that  one  dollar  was  a  suffi- 
cient consideration  that  the  lease  was  not  void  for  want  of  mu- 
tuality, and  that  a  clause  giving  the  lessee  the  right  to  surrender 
the  lease  at  any  time  did  not  create  an  estate  at  will. 

In  Van  Etten  v.  KeUy,  66  Ohio  St  605,  64  N.  E.  660,  an- 
other similar  lease  was  under  consideration.  ^^^  It  contained 
the  following  clause:  ''In  case  no  well  is  completed  within  thirty 
days  from  this  date,  then  this  grant  shall  become  null  and  void 
unless  second  party  shall  pay  to  said  first  party  thirty  dollars 
each  and  every  month  in  advance  while  such  completion  is  dc- 
layed.''  It  was  held  that  this  gave  the  lessee  the  option  by  mak- 
ing the  payment  to  continue  the  lease  in  force  to  the  end  of 
the  term  without  completing  the  first  well,  or  upon  failure  to- 
make  such  payment,  to  allow  the  lease  to  become  null  and  void 
at  the  end  of  thirty  days  after  the  date  of  the  lease. 

The  case  at  bar  respecting  the  question  under  consideration, 
is  not  distinguishable  from  Central  Ohio  etc.  Gas.  Co.  v.  Eckert, 
70  Ohio  St  127,  71  N.  E.  281,  where  it  is  ruled  that  a  grant 
without  limitation  as  to  time  of  all  the  oil,  etc.,  up<m  the  fol- 
lowing terms :  ^First,  second  party  agrees  to  drill  a  well  upon 
said  premises  within  six  months  from  this  date,  or  thereafter 
pay  first  party  one  hundred  and  sixty  dollars  annually  until  said 
well  is  drilled,  or  the  property  herAy  gi^anted  is  reconveyed  to 
the  first  party,"  is,  after  the  expiration  of  six  months  and  un- 
til a  well  is  drilled,  a  lease  from  year  to  year  at  the  option  of 
the  lessee,  at  an  annual  rental  of  one  hundred  and  sixty  dol- 
lars. 

These  cases  lead  to  the  conclusion  that  the  plaintiff  has  a. 
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Talid  lease  of  these  premises  for  oil  and  gas^  and  that  the  lessor, 
by  acceptance  of  the  stipulated  rental,  has  waived  performance 
of  the  implied  engagement  to  develop  the  premises,  to  the  end 
of  the  last  year  for  which  rent  was  paid« 

We  have  not  undertaken  to  determine  whether  the  instrument 
tedmicaUy  is  a  lease  or  a  license,  or  less  than  a  lease  but  more 
than  a  license.    It  is  the  agreement  the  parties  have  seen  fit 
to  make^  and  since  it  '^^  does  not  contravene  any  rule  of  law 
and  is  not  controlled  by  statute,  by  it  the  rights  of  the  parties 
ahonid  be  determined.    In  Consumers'  Oas  Trust  Co.  v.  Litler, 
162  Ind.  320,  70  N.  E.  863,  a  similar,  lease  waa  under  considera- 
tion^  and  it  is  there  held  that  there  was  an  implied  engagement 
by  tiie  lessee  to  explore  for  oil  and  gas  which,  if  not  performed 
irithin  a  reasonable  time,  entitled  Ihe  lessor  to  a  forfeiture,  but 
that  tbe  lessor's  acceptance  from  year  to  year  of  the  stipulated 
annual  rental  was  a  waiver  from  year  to  year  of  performance, 
and  that  the  lessor  could  not,  at  the  end  of  the  last  year,  claim 
a  forfeiture  by  refusing  to  accept  another  payment,  but  that 
the  Telationa  of  Ihe  parties  then  stood,  with  respect  to  the  les- 
sor's right  of  forfeiture,  precisely  as  they  were  at  the  moment 
the  contract  was  executed. 

This  gives  effect  to  the  agreement  according  to  the  intention 
of  the  parties.  In  case  of  default  after  demand,  the  lease  by 
its  express  terms  is  at  an  end.  By  accepting  the  rental  stipu- 
lated, performance  of  the  implied  engagement  to  develop  the 
premises  was  waived  to  the  end  of  each  year  for  which  it  was 
accepted,  and,  by  refusing  to  accept  the  rent  tendered  on 
March  2, 1903,  the  lessor  refused  longer  to  waive  performance. 

The  lease  under  consideration  in  Harris  t.  Ohio  Oil  Co.,  57 
Ohio  Si  118,  48  N.  K  602,  in  terms  granted  the  premises  for 
the  purpose  of  operating  for  oil  and  gas,  while  in  the  lease  in 
the  case  under  consideration  the  grant  is  of  the  oil  and  gas  un- 
der the  premises,  together  with  the  right  to  enter  thereon  for 
the  purpose  of  drilling  and  operating  for  oil  and  gas.  It  is 
there  held  that  a  breach  of  an  implied  coTenant  does  not  work 
a  forfeiture  of  the  lease.  Whether  the  lease  under  consideration 
is  so  different  that  a  failure  by  the  lessee  ^^'^  to  perform  the 
implied  engagement  to  deyelop  Ihe  premises  would  be  ground 
of  forfeiture,  we  do  not  determine.  It  is  sufScient  to  say  that 
the  refusal  to  accept  rent  for  the  ensuing  year  did  not  eo  instanti 
terminate  the  lease,  but  left  the  rights  of  the  parties  respecting 
the  implied  engagement  to  develop  the  premises  as  they  were 
at  Ihe  time  of  the  execution  of  the  lease. 
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It  f oIlowB  that  the  circtdt  court  erred  in  dismissing  the  jieti- 
tion,  and,  upon  the  admitted  facts,  tiiis  conrt  rendering  the  de- 
cree that  court  should  have  rendered  grants  the  relief  prayed 
for  in  the  petition. 

Beversed. 

fipear,  C.  J^  Davis  and  Shauck,  JJ.,  concur. 

An  Oil  Lease  partakes  more  of  the  eharaeter  of  a  lease  for  tillaf* 
rather  than  of  a  lease  for  mining  or  quarrying  solid  minerals:  Wet- 
tengel  t.  Oormley,  160  Pa.  St.  559,  40  Am.  St.  Bep.  733.  Bee.  also^ 
Lowther  OU  Co.  ▼.  HiUer-Siblej  OU  Co.,  53  W.  Ya.  501,  97  Am.  8t 
Bep.  1027.  A  lease  of  land  for  oil  pun>oses  imposes  on  the  lesaee 
the  duty  to  test  thoroughly  the  existence  of  oil  in  the  rocks  that 
ehould  bear  it,  and,  if  oU  is  found,  to  sink  as  many  wells  as  may  be 
^necessary  to  secure  so  much  of  the  oil  from  the  land  demised  as  may 
be  obtained  with  profit:  McKnight  y.  Manufacturers'  Nat.  Gas  Co., 
146  Pa.  St.  185,  28  Am.  St.  Bep.  790.  If  the  parties  provide  for  a 
test  well,  and  what  shall  be  done  in  ease  it  produces  oil  in  paying 
quantities,  but  make  no  provision  in  ease  the  weU  proves  dry,  there 
is  an  implied  obligation  on  the  part  of  the  lessee,  if  the  test  weH 
proves  dry,  to  proceed  with  the  exploration  and  development  of  the 
land  with  reasonable  diligence,  according  to  the  nsaal  eonise  of  boai- 
jiess:  Aye  v.  Philadelphia  Co^  193  Pa.  St.  451,  74  Am.  St.  Bep.  696. 


BTATB  V.  AUSTDT. 

171  Ohio  St.  317,  73  N.  E.  218.] 

OBIMINAIi  lAW— Insanity,  Bnrden  of  Proying.— When,  in  a 
«riminid  prosecution,  the  insanity  of  the  defendant  is  relied  upon  as 
a  defense,  such  defense  is  affirmative,  and  the  burden  to  establish 
it  by  a  preponderanee  of  the  evidence  rests  on  the  defendant,  (p. 
780.) 

OBIMIKAIi  IiAW— Xnsattity—Bnrden  of  Proof  where  the  De- 
fendant Is  Shown  to  haTe  been  Once  Insane.— The  proof,  on  a  prose- 
•cution  for  murder,  that  the  defendant  had  once  been  insane  and  that 
his  insanity  was  recurrent  with  suicidal  and  homicidal  tendencies 
and  that  he  had  been  -discharged  from  an  insane  asylum  nearly  two 
years  before  the  commission  of  the  homicidal  act,  does  not  relieve 
him  from  the  burden  of  proving  that  his  insanity  existed  when  such 
act  was  eommitted,  nor  cast  upon  the  state  the  burden  of  proving 
that  such  commission  was  during  a  lucid  interval,     (pp.  781,  782.) 

OBIMINAIi  I«AW— Insanity— Ofaarge  to  Jury  BespectJng  tts 

Effect  of  Bvldence  of  Prior  Insanity.— On  a  trial  for  murder,  the  d^ 

f  endant,  on  showing  that  he  was  once  committed  to  an  insane  asylum 

for  recurrent  insanity  of  suicidal  and  homicidal  character,  is  not  ee- 

titled  to  an  instruction  to  the  jury  that  "proof  of  prior  insanity 

throws  upon  the  state  the  burden  of  proving  the  crime  perpetrated 

tiring  a  lucid  interval.     It  defeats  the  legal  presumption  of  sanity 

d  creates  a  legal  presumption  of  continued  lunacy.''     (pp.  782p 

•) 
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Harry  W.  Miller,  for  the  plaintifE. 

Theodore  K.  Funk  and  Cecil  8.  Miller,  for  the  defendant  in 


CREW,  J.    At  the  September  term,  1903,  of  the  court  of 
common  pleas  of  Scioto  county,  Ohio,  the  defendant  in  error, 
Leyi  S.  Austin,  was  indicted,  tried  and  convicted  of  the  crime 
-of  murder  in  the  first  degree  for  the  killing  of  one  Harry  Hom- 
fing  on  the  twenty-eighth  day  of  August,  1903.    A  motion  for 
B  new  trial  was  duly  filed  by  the  defendant,   Levi  S.  Austin, 
which  motion  was  upon  consideration  thereof  by  the  trial  court 
OTerruled,  and  the  jury  impaneled  in  said  cause  having  included 
in  its  verdict  a  recommendation  of  mercy  the   defendant  was 
thereupon,  on  the  overruling  of  said  motion,  sentenced  by  the 
<!Ourt  to  imprisonment  for  life  in  the  Ohio  penitentiary.    At 
the  trial  in  the  court  of  common  pleas  there  was  no  conflict  or 
controyersy  in  the  evidence  as  to  the  fact  that  the  defendant, 
Austin,  on  the  day  named  in  the  indictment,  August  28,  1903, 
fihot  and  killed  said  Harry  Homung.    The  killing  was  not  dis- 
puted, but  under  the  plea  of  not  •^  guilty  the  defense  was  in- 
terposed that  at  the  time  of  such  killing  the  defendant  was  then 
insane.    On  petition  in  error  to  the  circuit  court  the  judgment 
of  the  court  of  common  pleas  was  reversed  and  the  verdict  of 
eonviction  was  set  aside,  for  the  reason  and  on  the  sole  ground 
as  stated  in  the  entry  of  reversal,  that  said  court  of  common 
pleas  erred  in  refusing  to  give  to  the  jury  the  following  instruc- 
tion requested  by  the  defendant,  viz. :  "Proof  of  prior  insanity 
throws  upon  the  state  the  burden  of  proving  the  crime  perpe- 
trated during  a  lucid  intervaL    It  defeats  the  legal  presump- 
tion of  sanity  and  creates  a  legal  presumption  of  continued  in- 
sanity.**   To  reverse  this  judgment  of  reversal  the  state,  prose- 
cutes this  proceeding  in   error.    Whether   the   instruction    so 
asked  by  defendant  is  a  proper  instruction  and  correctly  states 
the  rule  of  law  upon  the  propositions  involved  therein  and 
•honld  therefore  have  been  given  to  the  jury  in  the  form  re- 
quested, IB  the  question  presented  here  for  our  determination. 
It  must  now  be  taken  as  the  well-established  rule  of  law  in  this 
state,  because  of  the  numerous  and  uniform  decisions  of  this 
court  upon  that  subject,  that  in  a  criminal  case. when  the  insan- 
ity of  tiie  defendant  is  pleaded  or  relied  upon  as  a  defense  that 
such  defense  is  affirmative  in  character,  and  the  burden  of  main* 
taining  or  establishing  the  same  by  a  preponderance  of  the  evi- 
dence rests  with  the  defendant:  Loeffner  v.  State,  10  Ohio  SL 
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598 ;  Bond  t.  State,  23  Ohio  Si  349 ;  Bergin  y.  State,  31  Ohio 
St  111 ;  Kelch  v.  State,  55  Ohio  St  146,  60  Am.  St  Bep.  680, 
46  N.  R  6,  39  L.  R  A.  737. 

The  authorities  would  Bcem  also  to  be  in  entire  accord  upoa 
the  piopofiition  that  where  a  person  is  indicted  and  proeecnted 
for  the  commissiou  of  a  crime^  in  order  to  make  liie  insanitj 
of  the  accused  '^^  available  and  effective  to  him  as  a  defense, 
such  insanity  must  be  shown  to  exist  at  the  very  time  of  the 
commission  of  the  act  complained  of.  The  law  requires  thai 
the  insanity  proved,  in.  order  that  it  may  be  defensive,  shall  re- 
late to  the  time  of  the  commission  of  the  alleged  criminal  act 
and  proof  of  the  insanity  of  tiie  defendant  at  a  time  prior 
thereto  cannot  of  itself  exempt  him  from  punishment  or  ae* 
quit  him  of  criminal  responsibility.  While  it  is  entirely  com- 
petent in  a  criminal  case  wh^e  the  sanity  of  the  accused  is  pot 
in  issue  to  show  his  mental  oonditi<m  both  before  and  after  the 
time  of  the  oonmiission  of  the  alleged  criminal  act,  yet  fraa 
such  evidence  of  his  previous  or  subsequent  mental  condition 
no  legal  presumption  arises  that  he  was  insane  at  the  time  he 
committed  the  criminal  act,  and  such  evidence  is  prop^  f  <^  flie 
consideration  of  the  jury  only  in  so  far  as  it  reflects  or  throws 
light  upoUy  or  may  aid  tike  jury  in  determining,  the  question  of 
whether  in  fact  Ihe  insanitjr  of  defendant  existed  at  the  time 
of  the  alleged  criminal  act  It  appears  from  the  record  in  tiik 
case  that  the  defendant  in  error,  Levi  S.  Austin,  was  adjudged 
insane  and  on  June  18^  1900,  was  committed  to  the  South- 
western State  Hospital  for  the  insane  at  Mariim,  Yirginia,  and 
was  discharged  therefrom  on  September  1, 1900.  He  was  after* 
ward  readmitted  to  the  same  institution  July  29, 1901,  and  dis- 
charged therefrom  as  restored  on  December  21, 1901,  almost  two 
years  prior  to  the  time  of  the  alleged  homicide.  The  nature 
of  his  disease  or  malady  was,  as  testified  by  the  physicians,  that 
of  '^recurrent  insanity  or  recurrent  mania  with  suicidal  and 
homicidal  tendencies.''  While  other  evidence  was  introduced  on 
the  trial  for  the  purpose  of  showing  tiie  conduct  and  "*  actioDS 
of  the  defendant  prior  and  up  to  ttie  time  of  the  homicide,  yet 
it  is  upon  the  proof  made  of  these  prior  adjudications  of  defend* 
ant's  insanity  that  counsel  predicate  the  claim  that  the  special 
instruction  requested  by  them  in  this  case  was  correct  and  should 
have  been  given  to  the  jury  in  the  form  requested.  It  is  tfacsr 
contention  that  such  proof  of  prior  insanity  established  for  the 
accused  a  status  which  overthrew  and  defeated  the  l^al  pie- 
nmiption  of  his  sanity  and  created  a  l^al  presumption  of  his 
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eontmtied  insanity^  thereby  imposing  upon  the  state  the  btirdeii 
of  proving  that  the  act  charged  was  committed  by  him  during 
a  lucid  interval.     In  support  of  snch  contention,  and  as  sustain- 
ing the  correctness  of  the  instruction  asked  by  tiiem,  they  citt 
us  to  a  charge  found  in  a  footnote  appended  to  the  opinion  of 
ihe  court  in  the  case  of  Clark  v.  State,  12  Ohio,  483,  40  Am. 
Bee.  481,    This  charge^  ascribed  to  Judge  Birchard,  has,  in 
one  particular  at  least,  viz.,  in  so  far  as  it  defines  or  prescribes 
«  rule  as  to  the  quantum  of  evidence  requisite  to  establish  the 
•defense  of  insanity,  been  expressly  disapproved  and  overruled 
by  this  court  in  Kelch  v.  State,  5  Ohio  St.  151,  60  Am.  St.  Bep. 
«80,  45  N.  E.  6,  39  L.  R.  A.  737,  and  we  are  now  clearly  of 
the  opinion  that  said  charge  is  equally  objectionable  and  errone- 
ous in  the  effect  it  ascribes  to  the  proof  of  prior  insanity  in. 
criminal   cases.    The   doctrine   announced  and  the  rule  pre- 
serihed  by  this  charge  upon  that  subject  is  so  out  of  harmony 
with  the  clear  weight  of  authorities  upon  that  proposition  tiiat 
we  cannot  admit  its  correctness.    The  charge  in  the  above  case 
as  to  the  burden  of  proof  and  the  legal  presumption  arising 
from  proof  of  prior  insanity  is,  in  language  and  form,  identical 
Willi  the  instruction  asked  by  defendant  in  this  case  and  is,  as 
hereinbefore  stated,  as  follows:  ®^  "Proof  of   prior   insanity 
throws  upon  the  state  the  burden  of  proving  the  crime  perpe- 
trated during  a  lucid  interval.    It  defeats  the  legal  presumption 
of  sanity  and  creates  a  legal  presumption  of  continued  lunacy.'* 
The  particular  vice  of  this  instruction  is  that  it  states  the  rule 
too  broadly.    It  is  doubtless  true  that  insanity  is  often  chronic 
and  permanent — for  instance,  from  senile  dementia  and  con- 
genital idiocy  there  can  be,  as  a  rule,  no  recovery,  and  where 
insanity  in  such  form  is  once  proven  to  exist,  its  continuance 
may  be  inferred  or  presumed,  such  inference  or  presumption, 
however,  being  one  of  fact  and  not  of  law.    There  are  perhaps 
but  few  other  forms  of  insanity  of  which  recovery  may  not  be 
predicated,  at  least  as  a  contingency,  and  as  to  these  no  pre- 
sumption whatever  is  indulged  or  recognized  that  they  are  con- 
tinuing in  their  nature:  TTnderhill  on  Criminal  Evidence,  sec. 
156. 

Therefore,  the  burden  being  upon  the  defendant  to  show  that 
he  was  insane  at  the  time  of  the  commission  of  the  particular 
act  charged,  proof  of  mere  temporary  or  recurrent  insanity,  such 
as  is  shown  in  this  case,  at  a  time  prior  thereto,  is  clearly  not 
sufficient  to  rebut  or  overcome  the  legal  presumption  of  his 
sanity  and  to  impose  upon  the  state  the  burden  of  proving  that 
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at  the  time  the  act  was  oommitted  the  defendant  was  then  sane. 
The  burden  of  proof  does  not  shift,  bnt  all  along  it  rests  with 
(he  def endanty  and  if  in  any  case  be  would  overcome  fhe  I^al 
presumption  of  his  sanity  and  would  exonerate  himself  from 
liability,  he  must  show  by  a  preponderance  of  the  evidence  that 
at  the  time  of  the  commission  of  the  alleged  criminal  act  he 
was  then  so  far  mentally  deranged  or  unsound  as  not  to  be  an- 
swerable or  accountable  for  his  act.  While  proof  of  prior  inr 
sanity  ^^^  is  competent,  whether  a  mental  condition  ^own  to 
exist  has  continued  down  to  the  time  of  the  commission  of  the 
alleged  criminal  act  is  solely  a  question  of  fact  to  be  deter- 
mined by  the  jury.  And  the  defendant  in  a  criminal  case  who 
sets  up  insanity  as  a  defense  does  not  relieve  himself  from  show- 
ing his  insanily  at  the  very  time  of  the  commission  of  the  crimr 
inal  act  by  proof  merely  tiiat  he  was  insane  at  an  earlier  time. 
In  the  case  of  Wheeler  v.  State,  34  Ohio  St.  395,  32  Am.  Bep. 
372,  A,  being  on  trial  for  a  crime^  relied  on  insanity  as  a  de- 
fense, and  as  evidence  tending  to  prove  this  defense  offered  a 
record  from  the  probate  court  showing  that  four  years  previous 
to  the  commission  of  the  alleged  crime  an  inquest  had  been  held 
in  that  court,  and  that  he  had  been  adjudged  insane  and  con- 
fined in  an  asylum,  the  court  held  that  the  evidence  was  ad- 
missible, but  the  learned  judge  who  wrote  the  opinion  in  that 
case,  speaking  of  the  office  and  effect  to  be  given  to  snch  evi- 
dence, at  page  396,  34  Ohio  St,  32  Am.  Bep.  372,  says :  **In- 
quests  of  this  character  are  analogous  to  proceedings  in  rem, 
affecting  the  general  and  public  interest,  and  no  one  can  strictly 
be  r^^arded  as  a  stranger  to  them.  And  such  condition  of 
things  as  the  insanity  of  a  party  being  shown,  there  is  a  pre- 
sumption of  more  or  less  force,  according  to  circumstances,  that 
the  same  condition  continued.  Nor  does  the  time  which  may 
have  elapsed  since  the  inquest  was  held  affect  the  question  of 
its  admissibility  (Sergeson  v.  Sealey,  2  Atk.  412),  though  of 
eourse,  it  may  have  great  force  on  the  question  of  the  weight 
of  the  evidence. 

''Ordinarily,  such  inquisitions  are  not  conclusive,  bnt  only 
prima  facie  evidence  of  incapacity,  as  will  be  seen  from  tbe  au- 
thorities cited;  but,  on  a  question  '^  like  that  in  issae  here, 
it  is  manifest  they  cannot  be  regarded  as  even  prima  facie  evi- 
dence.** 

In  the  present  case  the  jury  was  correctly  instructed  by  the 
^rial  court  on  the  question  of  the  burden  of  proof  and  on  the 

atter  of  insanity  as  a  defense,  and  for  the  reasons  we  ha^ 
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bereiii  stated  we  think  there  was  no  error  in  refusing  to  giyo 
Hie  instraction  asked  by  defendant  in  the  form  it  was  requested* 
Finding  no  error  in  the  record  such  as  warranted  the  rever- 
sal of  the  judgment  of  conviction  in  this  case,  the  judgment  of 
ihe  circuit  court  must  be  reversed  and  that  of  the  common  pleaa 

Judgment  accordingly. 

Spear^  C.  J.^  Davis^  Shauck,  Price  and  Summers,  JJ.,  concur;. 


Ituanitff  as  a  Defense  to  Crime  is  diaeuflsed  in  the  monographie- 
siotes  to  State  t.  Marler  36  Am.  Dee.  402-410;  People  t.  Hubert,  6a. 
JLm.  St.  Bep.  100-108;  Knights  y.  State,  76  Am.  St.  Bep.  83-97.    A 
Tef  erence  to  pages  92-97  of  this  last  note  will  show  that  there  is  no 
little  diversity  of  jndieial  opinion  on  the  question  of  burden  of  proof 
'vrhen  the  defense  of  insanity  is  set  up.    In  the  recent  well-considered 
ease  of  State  v.  Clark,  34  Wash.  485,  101  Am.  St.  Bep.  1006,  it  is 
lield  that  the  burden  of  proving  insanity  is  upon  the  defendant,  who 
miwt  establish  it  by  a  preponderance  of  the  evidence.    The  presump- 
tion that  sanity  or  insanity  continues,  when  the  defense  of  insanity 
IB  raised  in  a  criminal  trial,  is  discussed  in  the  note  to  Knights  v.. 
States    76  Am.  St  Bep.  85,  86. 


CITY  OP  MT.  VBBNON  v.  STATE. 

[71  Ohio  St.  428,  73  N.  E.  515.] 

COM  8T1T  U  TIOK All  IiAW— Estoppel  to  Question  Statata.— The 
prineiple  of  estoppel  applies  as  well  where  proceedings  of  a  municipal 
corporation  are  questioned  on  the  ground  of  the  unconstitutionality 
of  the  statute  under  which  they  are  had  as  where  they  are  attacked 
on  other  grounds,  unless  such  proceedings,  or  what  is  sought  to  be 
aeeomplished  by  them^  are  per  se  illegal  or  malum  prohibitum,  (pp.. 
787,  788.) 

ESTOPPEL  to  Eesist  Enforcement  of  Street  Assessment  on 
the  Oxonnd  that  the  SUtute  on  which  it  was  Made  Is  Unconstitn- 
tionaL— Where  a  majority  of  abutting  lot  owners  petition  a  city  coun*> 
eil  to  pave  a  street,  and,  after  due  notice,  proceedings  are  taken  for 
its  paving,  and  bids  are  made  for  doing  the  proposed  work,  all 
before  any  question  of  the  constitutionality  of  the  statute  arises^ 
but  thereafter  and  after  a  decision  has  been  made  by  the  supreme 
court  under  which  it  is  probable  that  such  statute  may  be  declared 
unconstitutional,  the  bids  are  accepted  and  a  contract  entered  into,. 
without  objection,  for  doing  the  work,  the  city  authorities  cannot,, 
after  obtaining  the  benefit  of  the  contract,  claim  that  they  had  no 
power  to  enter  into  it,  because  the  statute  authorizing  it  ia  uncon- 
stitutional,    (p.  789.) 

MAMDAMUS.— A  Controversy  between  Parties  to  a  Contract 
respecting  their  rights  thereunder  cannot  ba  determined  in  pro- 
eeedings  by  mandamus,     (p.  789.) 
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Application  for  a  writ  of  mandate  to  require  iiie  president 
«nd  monberB  of  the  city  council  of  Ml  Yemon  to  pass  an  est' 
finance  proYiding  for  the  assessment  of  that  portion  of  the  cost 
-of  a  street  assessment  contracted  for  between  the  dty  and  the 
relator  whidi  was  to  be  paid  for  by  the  property  owners,  and 
to  pass  an  ordinance  for  isBuing  bonds  of  the  city,  and  to  pro- 
ceed to  sell  the  same  and  ont  of  the  proceeds  to  pay  the  lebtor 
«  sum  specified  and  claimed  to  be  due  him  upon  hit  contiaeL 
The  answer  of  the  defendants   (1)   tendered  an  ifisue  as  to 
whether  the  contract  between  the  dtj  and  the  relato  had 
been  completed  according  to  the  plans   and  apedficstioBa; 
(2)  pleaded  that  the  statute  relied  upon  as  autiiorizing  Ihe 
4oing  of  the  work  and  the  issuing  of  the  bonds  was  nnoonstitih 
tionaly  because  forbidden  special  legislation;  and  (3)  that  at 
ihe  time  the  improvemoit  was  let  and  the  contract  entered 
into  there  was  no  corporation  auditor  of  the  dty,  and  ihe  ei^ 
<derk  did  not  certify  that  the  money  required  for  Uie  contract 
•or  to  pay  the  appropriation  or  expenditure  was  in  the  treasoij, 
«nd  to  the  credit  of  the  fund  from  which  it  was  to  be  drava 
and  not  appropriated  for  any  other  purpose.    The  trial  cout 
^missed  the  application.    On  i4>peal  to  the  circuit  court,  the 
relator  demurred  to  the  second  and  third  defenses,  and  the  de 
murrer  was  sustained.    The  finding  of  fact  as  to  the  otiiei 
issue  was  that  the  relator  substantially  performed  his  contract 
but  that  there  were  some  defects  in  Ms  performance  which  the 
dty  council  had  required  to  be  repaired,  that  he  repaired  stui 
defects  to  the  satisfacticm  of  the  dty  engineer,  but  the  d^ 
•council  had  never  afterward  examined  the  work,  and  that  flooi 
•other  defects  were  afterward  discovered  of  small  importance 
compared  with  the  afttire  work  performed  by  the  relator,  lai 
his  failure  to  remedy  these  defects  was  due  to  the  fault  of  <h 
dty  council  and  its  paving  committee.    Hie  final  judgmoit  d 
ihe  court  was  that  the  rdator  was  entitled  to  the  writ,  but  tU 
he  should  furnish  certain  material  and  labor  and  put  the  8^ 
in  good  condition,  as  required  by  his  contract    A  motion  mi 
made  to  amend  tiie  findings,  which,  being  overruled,  the  ^ 
fendants  excepted  and  prosecuted  a  proceeding  in  error  to  i^ 
verse  the  judgment  of  tiie  drcuit  courts 

J.  B.  Graham,  F.  Y.  Owen  and  J.  M.  Butler,  for  the  pliiB- 
tiffs  in  error. 

Waight  &  Moore  and  J.  C  Talman,  for  the  delendaitii 
vroc 
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DAVIS,  J.  The  statute  under  authority  of  which  the 
e<mtract  in  question  was  made  was  passed  in  April,  1900  (94 
Ohio  Laws,  119).  It  does  not  differ  very  materially  from  the 
general  provisions  of  the  Bevised  Statutes  in  regard  to  its  sub- 
ject matter,  except  as  indicated  in  its  title — ^that  is,  it  authorizes 
the  city  to  pay  not  exceeding  one-half  of  the  costs  and  ex- 
penses *•''  thereof  imd  to  issue  bonds  for  such  purposes.  It 
also  provides  that  section  2702  of  the  Revised  Statutes  shall 
not  apply  to  contracts  made  under  the  act.  Power  to  improve 
ttie  streets,  to  make  assessments  on  abutting  lot  owners,  to  issue 
bonds  in  anticipation  of  the  pajrment  of  assessments,  and  to 
pay  a  certain  proportion  of  the  costs  and  expenses  of  the  im- 
provement, was  already  invested  in  all  the  cities  and  villages 
rf  the  state. 

The  classification  which  is  applied  in  the  act  in  question 
ronld  have  been  accepted  generally  as  constitutional,  prior  to 
ie  decisions  of  this  court  which  led  to  the  extraordinary  session 
)f  the  general  assembly  in  October,  1902 ;  and  such  view  would 
tiave  been  justified  by  former  utterances  of  this  court  The 
let  itself  has  not  yet  been  specifically  declared  to  be  uncon- 
stitational  by  this  court,  although  doubtless  it  may  be  justly 
inferred  from  the  decision  announced  in  State  v.  Jones,  66 
Ohio  St.  453,  90  Am.  St.  Rep.  592,  64  N.  E.  424,  that  such  a 
Mmclusion  would  be  reached.  In  that  case  it  was  held  that  the 
system  of  classification  and  reclassification  into  classes  and 
{rades  of  classes,  as  then  in  vogue,  was  unconstitutional  be- 
sanse  it  evinced  an  intention  of  the  legislature  to  isolate  ihe 
principal  cities  of  the  state  into  classes  each  containing  but  one 
aty.  That  was  admittedly  so  in  the  case  then  before  the  court 
ind  also  in  State  v.  Beacom,  06  Ohio  St.  491,  90  Am.  St  Rep. 
m,  64  N.  E.  427.  In  the  case  first  cited  it  was  held  that  ''an 
let  to  confer  such  power  upon  a  single  city  by  such  classifica^ 
ion  is  repugnant  to  section  1  of  article  13  of  the  constitution.'' 
Ffae  court  also  expressly  reserved  an  opinion  on  the  question 
rhether  tiie  provisions  of  the  sixth  section  of  article  13  is  an 
sxclusive  classification  of  municipalities  into  cities  and  villages. 
***  The  classification  of  this  act,  ''cities  of  the  second  class 
md  fourfii  grade,''  unlike  the  classification  in  most,  if  not  all, 
>ther  cases,  included  a  considerable  number  of  cities  in  dif- 
ferent parts  of  the  state,  being  cities  of  not  more  than  ten 
thousand  population  and  not  less  than  five  thousand.  So  that 
irith  the  considerations  already  suggested,  there  was  ground 
for  a  contention  that  the  present  act  ultimately  would  be  held 
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tD  be  coii&titatioiial;  and  this  is  so  although  we  may  assome, 
for  the  puipoeea  of  this  case,  that  under  the  decisions  to  whidi 
ve  have  referred  the  act  would  have  been  held  by  this  court 
to  have  been  unoonstitutionaL 

The  retator  contends  that  whettier  the  act  he  unconstitutioDil 
or  not»  as  being  special  l^islation,  the  dty  ib  estopped  from 
setting  up  that  defense^  inasmuch  as  it  entered  into  this  con- 
tract  immediately  after  the  decisians  of  this  court  which  have 
been  referred  to  were  announced,  with  no  objection  or  sugges* 
ti<m  as  to  its  want  of  power  to  make  the  same,  and  the  plain- 
tiff  entered  upon  the  performance  of  his  contract  and  com- 
pleted it  before  tiie  objection  was  made  that  this  act  was  usr 
oonsdtutionaL    It  may  be  accepted  as  the  law  that  there  can  be 
no  estoppel  where  thm  ia  an  entire  absence  of  power;  but  tiie 
answer  to  that  in  tfaia  case  is,  that  the  corporation  was  not  act- 
ing ultra  Tires — that  is,  without  any  power  whateyer  under 
the  act  in  qfuestion  or  from  any  other  source.    For,  as  it  bis 
already  been  suggested^  the  dty  had  ample  power  to  improTe 
the  streets  and  to  pay  for  them  under  other  statutes,  this  stit- 
ute  differing  only  in  the  details  as  to  the  amount  that  the  dtf 
should  pay  as  i^  portion  of  the  costs  and  expenses  and  as  to 
the  manner  in  whidi  bonds  should  be  issued,  sold  and  the  pro- 
ceeds applied^  and  ^'^  in  the  provision  that  section  2702  of  the 
Bevised  Statutes  shall  not  i^Iy  to  contracts  made  under  the 
provisions  of  this  act    The  act  provides:  ^Sec  9.     AU  other 
provisions  of  the  Bevised  Statutes  relative  to  the  improvemest 
of  streets  and  alleys,  and  assessmoits  to  pay  the  coet  thereof^ 
not  inconsistent  with  the  providons  of  this  act^  shall  remain 
in  full  force  and  be  followed  by  councils  of  sudi  dties  in  mak- 
ing improvements  and  aaeessments  therefor.^    The  powera  ebe- 
wbere  granted  to  the  munidpality  are  ezpresdy  read  into  this 
act  in  aid  of  it  by  this  providon;  and  it  follows  that  a  contract 
made  under  this  act  must  neceesarily  be  supported  by  poweis 
elsewhere  granted  to  the  munidpality.    Hoooe  it  cannot  be 
true  in  this  instance  that,  conceding  the  unconstitutionali^  d 
the  act  there  was  a  total  want  of  power  in  the  dty  to  make  the 
contract    It  is  precisely  such  a  case  as  that  in  which  it  ofta 
has  been  held  that  a  munidpal  corporation  may  be  estopped^ 
because  the  existence  of  an  apparent  corporate  power  to  cui- 
Tact  upon  the  subject  matter  and  the  silence  of  the  munidpal- 
^  in  relation  to  matters  of  less  obvious  importance  may  et- 
rap  an  innocent  party  into  disastrous  consequences. 
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While  it  is  generally  true  that  xineonstitutional  statutes  are 
nullities  from  the  beginning  and  that  everything  done  under 
them  is  absolutely  void,  yet  it  is  not  nniversally  so.  It  was 
said  by  the  court  in  Pindlay  y.  Pendleton,  62  Ohio  St.  88,  89, 
56  N.  E.  649:  'HLdabilities  are  occasionally  enforced  against 
parties  growing  out  of  proceedings  under  an  unconstitutional 
act,  as  in  Tone  t.  Columbus,  39  Ohio  St.  281,  48  Am.  Bep. 
438,  and  Mott  v.  Hubbard,  69  Ohio  St  199,  53  N.  E,  47,  but 
such  enforcement  is  not  by  virtue  of  the  unconstitutional  act, 
but  by  virtue  of  the  acts  of  the  parties  whereby  they  have 
**^  become  estopped  from  contesting  the  liability  against 
tfaem.''  In  State  v.  Mitchell,  31  Ohio  St.  592,  it  was  held 
that  an  act  to  provide  for  the  improvement  of  streets  and 
avenues  in  certain  cities  of  the  second  class  was  xmconstitu- 
tional,  and  that  ^'notwithstanding  the  unconstitutionality  of 
the  act,  where  the  abutting  lot  owners  have  caused  a  street  to 
be  improved  under  the  act,  and  bonds  of  the  city  to  be  nego- 
tiated to  pay  for  the  improvement,  all  who  have  participated 
in  causing  the  improvement  to  be  made  are  estopped  from 
denying  the  validity  of  an  assessment  made  in  accordance  with 
the  act  to  pay  such  bonds.''  And  in  the  opinion  it  was  said: 
*Tlie  principles  of  estoppel  apply  where  the  proceedings  are 
questioned  on  the  groimd  of  the  unconstitutionality  of  the 
statute  under  which  they  are  had,  as  well  as  where  they  are 
sought  to  be  impeached  on  other  grounds  :  Ferguson  v.  Land- 
ran,  1  Bush,  548;  Ferguson  v.  Landran,  5  Bush,  230,  96  Am. 
Dec.  350.  Hence,  notwithstanding  the  xmconstitutionality  of 
the  act,  the  rights  of  third  parties  have  so  intervened  that  it  is 
the  duty  of  the  commissioners  to  complete  the  apportionm^it 
of  the  assessment  in  accordance  with  the  terms  of  the  acf 
In  Tone  v.  Columbus,  39  Ohio  St  281,  48  Am.  Bep.  438,  it 
was  determined  by  this  court  that:  '"The  principles  of  estoppel 
apply  as  well  where  proceedings  of  a  corporation  are  questioned 
on  the  ground  of  the  unconstitutionality  of  the  statute  under 
which  they  are  had,  as  where  they  are  attacked  upon  other 
grotmds,  unless  such  proceedings,  or  what  is  sought  to  be  ac- 
complished by  them,  are  per  se  illegal  or  malum  prohibitum. 
Want  of  power  in  the  corporation  may  be  waived,  or  an  estoppel 
may  arise  from  failure  to  assert  it  at  the  proper  time.''  It  is 
replied  to  this  argument  that  the  cases  now  cited  are  cases 
****  in  which  the  principle  of  estoppel  was  held  to  apply  as 
against  private  individuals  only,  and  that  it  was  not  determined 
in  any  of  these  cases  that  estoppel  will  run  against  a  municipal 
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corporation  where  the  statute  under  which  it  assumed  to  act  is 
imconstitutionaL  But  no  good  reason  appears  why  the  doctriss 
of  estoppel  should  not  be  applied  as  against  a  municipal  cw- 
poration  as  well  as  a  private  individual  where  the  power  to 
act  does  not  entirely  depend  upon  the  unconstitutional  act,  and 
this  seems  to  be  the  purport  of  the  authorities :  1  Dillon  on 
Municipal  Corporations^  4th  ed.^  sec.  457 ;  2  Dillon  on  Mlmi^ 
ipal  Corporations,  see.  935;  1  Smith  on  Municipal  Corpon- 
tions,  sees.  227,  229,  233 ;  2  Herman  on  Estoppels,  see.  1223. 

Now,  what  are  the  facts  in  the  present  case  which  raise  fte 
question  of  estoppel?  Sometime  in  the  spring  of  1902,  the  pre- 
cise date  not  appearing  in  the  record,  a  majority  of  the  abut- 
ting lot  owners  petitioned  the  council  of  the  city  of  Mt.  Ver- 
non to  pave  Gambler  street  snd  Gambler  avenue  between  Main 
street  and  Sogers  street  Due  notice  was  given  of  the  filing 
of  this  petition,  and  the  council  thereafter  determined  that  a 
majority  of  the  owners  of  the  real  estate  abutting  on  the  im- 
provement had  signed  the  petition ;  that  the  material  petitioned 
for  by  them  was  proper  material  to  be  used  in  the  improvement; 
that  it  was  necessary  to  improve  the  street  and  avenue  as  asked 
for  in  the  petition;  and  thereupon  the  council  determined  bj 
resolution  that  it  was  necessary  to  improve  the  said  street  and 
avenue  by  grading  and  paving  the  same,  and  assess  the  oogt 
thereof,  except  at  the  intersection  of  the  stireets  thereon,  back 
upon  the  abutting  property,  and  to  issue  bonds  of  said  city  ae* 
cording  to  law  for  the  payment  of  the  cost  and  expense  of  mak- 
ing said  improvement.  **^  Thereafter  the  ci^  caused  ib 
proper  officers  to  prepare  plans  and  specifications  for  said  int* 
provement^  and  the  city  advertised  for  bids  for  furnishing  te 
material  and  doing  the  work  of  making  said  improvBnent  a^ 
cording  to  said  plans  and  specifications>  and  the  relator  bid  Qfl 
the  work  and  was  the  lowest  bidder  therefor,  and  was  tfaerdf 
entitled  by  law  to  the  contract  for  the  performance  of  that  work. 

All  of  this  took  place  prior  to  the  decision  of  State  v.  Jona^ 
66  Ohio  St.  453,  90  Am.  St  Sep.  592,  64  N.  B.  424  Ttn 
relator^s  proposal  was  filed  with  the  city  on,  the  sixteenth  daf 
of  June,  ten  days  before  the  announcement  of  that  decisioBi 
June  26,  1902^  and,  for  aught  that  appears,  in.  perfeet  gM 
faith  and  reliance,  and  certainly  with  good  reason  to  rdy,  vpfft 
the  constitutional  validity  of  the  statute  under  which  theei 
Toceedings  were  had.  Twelve  da3r8  after  the  announconoit 
"  that  decision,  the  city  authorities  accepted  said  proposal  id 

tered  into  the  written  contract  in  question  in  this  case,  witb* 
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mit  having  suggested  any  objection  upon  the  ground  of  tiie 
vnoonstitutionality  of  the  act;  nor  was  any  such  objection  made 
until  about  the  13th  of  November,  1902. 

Indeed,  the  presumption  is  just  as  strong  that  the  oity^  by 
its  officers,  knevr  what  had  been  decided  in  State  v.  Jones^  66 
Ohio  St  453,  90  Am.  St.  Bep.  592,  64  N.  E.  424  and  State  v. 
Beacom,  66  Ohio  St.  491,  90  Am.  St.  Bep.  599,  64  N.  E.  427, 
and  what  would  be  decided  as  to  this  act,  if  the  case  ever 
should  arise,  as  the  relator;  and  if  with  that  knowledge  the 
eitjr  accepted  the  relator's  bid,  made  previous  to  those  decisions 
and  in  reliance  upon  a  previous  line  of  decisions,  and  upon 
that  bid  entered  into  a  contract  with  him,  it  indicates,  at  the 
least,  a  willingness  that  the  relator  should  be  misled  to  his 
irreparable  injury  and  to  the  advantage  of  the  city  many  thou- 
sands of  dollars.  These  facts,  and  all  the  ^^^  considerations 
which  we  have  adverted  to,  would  seem  to  make  it  in  the  high- 
est degree  inequitable  to  allow  the  city  authorities,  after  they 
had  obtained  the  benefits  of  this  contract,  to  make  the  claim  of 
their  utter  want  of  power  to  enter  into  it  or  to  perform  it. 

But  another  contention  is  made  in  the  case,  and  that  is,  that 
section  2702  of  the  Eevised  Statutes,  familiarly  known  as  "the 
Bums  law,''  has  not  been  complied  with.  If  we  are  right  in 
our  view  that  the  plaintiffs  in  error  are  estopped  from  alleging 
the  unconstitutionality  of  the  act  under  which  they  proceeded, 
then  there  is  nothing  in  the  contention  upon  this  point;  for  the 
act  specifically  provides  in  the  seventh  section  thereof  that  "the 
provisions  of  section  2702  shall  not  apply  to  contracts  made  un- 
der the  provisions  of  this  act."  This  provision  may  be  read  as 
an  exception  to  section  2702:  Cincinnati  v.  Holmes,  56  Ohio 
St  104,  46  N.  E.  514;  Comstock  v.  Nelsonville,  61  Ohio  St. 
288,  297,  56  N.  E.  15. 

But  we  think  that  the  relator  is  at  least  premature  in  his 
application  for  relief  by  proceedings  in  mandamus.  A  distinct 
issue  of  fact  is  made  in  the  record  as  to  the  performance  of  the 
contract  by  the  relator  according  to  the  plans  and  specifications. 
It  is  true  that  the  circuit  court  makes  a  finding  that  the  con- 
tract was  "substantially  performed,"  but  it  also  finds  that  there 
were  certain  defects  in  material  and  workmanship  existing  in 
the  work  at  the  time  that  it  was  examined  by  the  city  civil  en- 
gineer and  paving  committee.  In  other  words,  the  relator  has 
not  shown  a  clear  legal  right  to  recover  under  his  contract. 
This  controversy  between  the  parties  cannot  be  determined  upon 
the  petition  for  mandamus.     Contractual  rights  can  only  be 
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settled  in  an  action  at  law.    ^^  We  therefore,  for  that  rea&oa 
alone,  reverse  the  case  and  remand  the  same  to  the  comt  of 
oomuKMi  pleas  for  further  proceedings. 
JudgBkeai  accordingly. 

Spear,  C  J.,  Price  and  Crew,  JJ.,  concur. 

Shancky  J.,  concurs  in  the  third  proposition  of  the  sjlUbu 
and  in  the  judgment. 


Tie  Apptifi^iiitw  af  fft«  Dochine  of  BBtoppei  to  mnnieipal  eorpon* 
tioBS  is  diacttased  aesermUy  in  Hutchinson  etc  R  B.  Co.  ▼.  Gominw- 
«ioMn^  48  Kbb.  70,  30  Am.  St.  Bep.  273;  Gresten  t.  Chicago,  145 
IIL  451,  36  Am.  St.  Bep.  496;  SUte  t.  Murphy,  134  Mo.  548,  56  Am. 
Su  B«|]i.  515;  SUte  t.  Pollman,  23  Wash.  5S3,  83  Am.  St.  Bep.  836. 
^here  a  eitr  has  demanded  and  received  taxes  for  sevenl  yean 
nnder  an  nn^onstilntional  statute^  treating  it  as  if  valid,  it  is 
estopped  from  Haiming  additional  taxes  for  those  yean  on  the  grouid 
that  such  statnte  is  nneonatitntional:  Philadelphia  t.  Bidge  etc  Bj. 
Co.,  142  Pa.  St.  484y  24  Am.  St.  Bep.  512.  On  the  estoppd  of  a  pri- 
Tate  individnal  to  denj  the  constitutionality  of  a  statute,  see  Aodriis 
T.  Board  of  PoUce,  41  Ia.  Ann.  697,  17  Am.  St.  Bep.  411;  Bitfltu  t. 
Belles,  146  Mass.  413,  4  Am.  St.  Bep.  327;  San  Franeiseo  ▼.  Liver- 
pixd  etc.  Ins.  Co.,  74  CaL  113,  5  Am.  St.  Bep.  425;  Huteheson  t. 
Storrie,  92  Tui.  685,  71  Am.  St.  Bep.  884. 
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WHITE  V.  HARRIS. 

[69  S.  C.  65,  48  S.  E.  41.] 

BUJLiS  AND  NOTSa— Negotiability— Attorney's  Fee.— A  pro- 
riflion  in  a  note  to  pay  an  attorney's  fee  after  default  for  its  collection 
ioes  not  render  the  note  non-negotiable,     (p.  793.) 

KTTiTJ  AND  NOTES — ^Alteration— Spoliation. — ^If  a  person  who 
is  nnder  obligation  to  pay  a  note  alters  it  by  striking  therefrom  a 
proviaion  for  the  payment  of  an  attorney's  fee  for  collection  upon  de- 
fault  in  its  payment,  it  is  a  material  alteration  and  relieves  the  maker 
of  liability  thereon,  but  if  a  stranger  strikes  out  such  provision  in 
the  note,  it  is  simply  a  spoliation  and  the  maker  remains  liable,  (pp. 
794,  795.) 

v.  E.  De  Pass  and  J.  0.  Hughes^  for  the  appellants. 

W.  W.  Lewis,  for  the  appellees, 

^^  POPE,  C.  J.  The  defendants  made  their  joint  and  sev- 
eral notes  to  Gamp  &  Cross  on  the  22d  of  May,  1901,  in  these 
irords: 

^$125.00  Union,  Sonth  Carolina,  May  22,  1901. 

''September  Ist,  1901,  after  date,  we  either  of  ns  promise  to 
pay  to  the  order  of  Camp  and  Cross,  one  hundred  and  twenty- 
fiye  dollars  at  the  banking  honse  of  Wm.  A.  Nicholson  &  Son, 
bankers,  at  Union,  S.  C,  value  received  with  interest  after  ma- 
turity at  the  rate  of  eight  per  cent  per  annum  imtil  paid.  We 
agree  in  default  of  payment  after  maturity  to  pay  ten  per  cent 
ior  attorneys'  fees  for  collection. 

"J.  S.  HARRIS, 

''W.  C.  NELSON,  and 

'*E.  N.  HARRIS." 
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^125.00  XTnion,  Souili  Carolina,  May  22d,  190L 

^OTember  Is^  1901,  after  date,  we  or  either  of  ns  promia& 
to  pay  to  the  oid»  of  Camp  and  Cross  one  hundred  and  twenty* 
five  dollars  at  flie  tanking  house  of  Wm.  A.  Nicholson  &  Son,, 
bankers.  Union,  S.  C,  Talne  received  witii  ^®  interest  after  ma- 
tority  at  the  rate  of  eight  per  cent  per  annum  until  paid.  We 
agree,  in  default  of  payment,  after  maturity,  to  pay  ten  per 
cent  attom^a*  fees  for  eoUection. 

"J.  S.  HARRIS, 
*T^.  C.  NELSON,  snd 
•TEL  N.  HARRIS.*' 

On  &e  14fh  of  June,  1901,  Gamp  ft  Cross,  for  value  received, 
in  writing  indorsed  said  two  notes  to  T.  H.  White  and  M.  S. 
Lewis.  A  few  dava  after  said  notes  had  been  transferred  to 
T.  H.  White  and  M.  S.  Lewis,  one  Cross,  of  the  firm  of  Camp 
ft  Crossly  who  had  indorsed  the  two  notes  to  White  and  Levis, 
came  to  White  and  stated  that  he  had  seen  in  the  Charlestoi 
''News  and  Courier,**  a  newspaper  printed  in  the  city  of  Charles- 
ton, South  Carolina,  that  the  words,  '^e  agree  in  default  of  pay- 
ment after  maturity  to  pay  ten  per  cent  attorneys'  fees  for  cdr 
lection,"  inserted  in  a  note,  otiierwise  negotiable^  would  reader 
such  note  unn^otiable.  Cross  then  stated  that  he  did  not  wish 
to  have  any  trouble  about  this  in  the  future,  and  that  if  White 
and  Lewis  would  turn  over  the  two  notes  to  him,  he  would  go 
to  Union,  Soutii  Carolina,  and  obtain  tiiose  words  stricken  out 
from  each  note  by  the  makers  of  said  notes.  He  receipted  to 
White  and  Lewis  for  the  two  notes,  and  went  to  Union  to  see 
the  makers.  He  only  saw  one  of  the  makers,  as  hereinafter 
mentioned.  But  Cross  did  not  go  any  further  as  to  the  makexs, 
but  with  his  own  hand  ran  the  pen  through  those  words  in  each 
note  and  carried  the  notes  ilius  altered  to  tiie  new  holders.  White 
and  Lewis,  and  delivered  them  up.  Both  White  and  Lewis  al- 
ways protested  that,  if  the  words  erased  was  not  the  act  of  tiie 
makers,  they  disclaimed  any  right  thereto.  Not  being  paid  at 
maturity.  White  and  Lewis  had  the  notes  duly  protested  ftr 
nonpayment,  and  they  thereafter  brought  this  action  against  fte 
three  makers,  as  defendants.  These  defendants  denied  tiieir  lia- 
bility, insisting  that  the  notes  had  been  altered  after  they  signed 
^hem,  by  striking  out  the  words  from  said  notes  we  hare  al- 
dy  described — ^which  words  in  the  two  notes  rendered  then 
egotiable.  The  defendants  also  claimed  that  being  unoe- 
ble  notes,  they  were  entitled  to  show  that  the  same  in  fte 
'  of  the  ^  present  plaintifBs  were  subject  to  any  defenss 
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they  had  against  Camp  &  Cross,  and  they  pleaded  that  said  notes 
were  procured  by  gross  misrepresentation  and  fraud.  So  that 
the  matters  came  on  for  trial  before  Judge  Buchanan  and  a 
jury.  Both  sides  to  the  controversy  asked  the  judge  to  instruct 
tbe  jury  to  bring  a  verdict  for  the  plaintiffs  or  defendants,  re- 
spectively.  The  judge  directed  the  jury  to  return  a  verdict  for 
tbe  plaintiffs  for  principal  and  interest  and  the  costs  of  protest. 
This  was  done  and  judgment  was  entered  upon  such  verdict 
The  defendants  now  appeaL  The  grounds  of  exception  will  be 
reported. 

It  must  be  apparent  that  this  whole  controversy  is  mainly: 
biziged  upon  the  determination  of  the  question :  Were  those  two« 
notes  negotiable  or  n(Mi-negotiable  ?  The  decisions  of  the  su- 
jo'eme  court  of  this  state  have  not  as  yet  settled  what  effect  the- 
inaertion  of  the  words,  "we  agree  in  default  of  payment  after 
maturity  to  pay  ten  per  cent  attorneys'  fee  for  collection/'  in^ 
a  note  will  have  upon  it — ^that  is,  whether  it  is  still  a  negotiable- 
note  or  does  it  become  an  unnegotiable  note?  In  the  case  of 
Sylvester,  Bleckley  &  Co.  v.  Alewine,  48  S.  C.  308,  26  S.  E.  609^ 
37  li.  B.  A.  86,  this  identical  question  was  presented.  Two  jus- 
tices^ Mr.  Justice  Gary  and  Mr.  Chief  Justice  Mclver,  there 
held  that  the  note  becomes  unnegotiable,  while  Mr.  Justice  Jones- 
held  to  the  contrary,  and  Mr.  Justice  Pope  expressed  no  opin- 
ion on  this  question,  holding  that  a  new  trial  had  to  be  orderedf 
becaiise  of  the  mistake  of  the  trial  judge  in  improperly  sustain* 
ing  a  demurrer.  The  two  decisions  of  National  Bank  v.  Gary, 
18  S.  C.  282,  and  Carroll  County  Sav.  Bank  v.  Strother,  28  S. 
C.  605,  6  S.  E.  313,  are  in  no  way  decisive  of  this  question.  A 
]»oiniaeory  note  is  said,  in  2  American  and  English  Encyclope* 
dia  of  Law,  314^  to  be  '^a  written  ^gagement  by  one  person  to 
pay  another  absolutely  and  unconditionally  a  certain  sum  of 
money  at  a  time  specified  therein.''  These  two  notes  here  sued 
on  certainly  fill  all  the  requirements  of  promissory  notes  down 
to  the  words  we  have  already  quoted.  Do  these  words  change 
the  character  of  these  notes?  We  think  not.  The  ten  per  cent 
attorneys'  ^^  fees  are  not  to  be  paid  until  after  the  maturity  of 
the  notes.  Besides,  it  has  always  been  held  in  this  state  that  a 
provision  in  -a  note  for  ttie  payment  of  protest  fees  never  altera 
tiie  character  of  a  promissory  note.  It  is  true  that  it  is  held  in 
this  state  that  a  provision  in  a  promissory  note  for  the  payment 
of  the  cost  of  exchange  will  change  it  to  non-negotiable  note^ 
Why?  Because  the  cost  of  exchange  is  an  ever- varying  matter. 
But  look  at  these  words :  *^e  agree  if  this  note  is  not  paid  at 
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mataritjj  we  will  pay  ten  per  cent  attorneys'  fees."  Are  they 
not  definite  and  certain?  Yeiy  different  are  these  words  from 
4faoee  used  in  Carroll  County  Say.  Bank  t.  Strother,  28  S.  C. 
-605,  6  S.  E.  313,  where  a  provision  was  inserted  in  the  note  to 
pBj  reasonable  attorneys'  fees  and  costs.  Nothing  could  be 
more  uncertain  than  the  words  nsed  in  the  latter  case.  Nov, 
we  wonld  nse  words  of  no  nncertain  sound  or  meaning.  We 
wish  to  hold  a  definite  and  distinct  promise  to  pay  five  or  tea 
per  cent  attorneys'  fees  in  an  otherwise  clear  promissory  note 
will  not  change  its  character  from  a  promissory  note. 

With  reference  to  exceptions  alleging  error  in  holding  that 
striking  ont  said  provisions  for  attorneys'  fees  is  not  a  mateiial 
alteration.    The  material  alteration  of  a  note  eztingoishes  all 
liability  thereon  as  against  parties  not  consenting :  Sanders  ▼. 
Bagwell,  32  S.  C.  238, 10  S.  B,  946,  7  L.  R  A.  743.    Whatever 
changes  the  l^al  effect  of  the  instrument  is  a  material  itera- 
tion.   '^The  test  is  not  whether  an  alteration  increases  or  re- 
duces a  party's  liability,  but  whether  the  instrument  expresses 
the  same  contract — whether  it  will  have  the  same  legal  eSeet 
and  operation  after  the  alteration  as  before":  2  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  224,  225,  and  notes.    The  stipulation  as 
to  attorney  fees  is  not  material,  in  so  far  as  the  question  of  ne- 
gotiability is  concerned,  but  it  is  certainly  material  in  so  far 
48  the  contract  liability  of  the  parties  is  concerned.    To  add 
auch  words  to  a  contract  would  certainly  be  a  material  change; 
to  strike  them  out  must  also  be  material,  if  the  test  is  whether 
the  legal  effect  of  the  instrument  is  altered.    In  2  Encyclopedia 
of  Law,  238,  it  ^  is  stated :  ''Any  alteration  in  the  amount  of 
the  principal  of  an  instrum^t  conditioned  for  the  payment  of 
money  is  material,  whether   such    alteration  increases  or  de- 
•creases  the  amount.    Thus  it  has  been  considered  a  material 
alteration  of  an  instrumait  to  insert  therein  (Monroe  v.  Pad- 
dock, 75  Ind.    422),  or  erase   herefrom    (First    Nab   Bank 
▼.  Laughlin,  4  N.  Dak.  391,  61  N.  W.  473)  a  provision  for  tte 
payment  of  attorneys'  fees  in  the  case  of  suit  brought,  or  to 
•change  the  amount  of  the  fee  which  is  provided  for  in  sodi 
clause:  Burwell  v.  Orr,  84  HL  465.*'    See,    also,    Cobum  ▼. 
"Webb,  66  Ind.  96,  26  Am.  Sep.  15 ;  2  Daniel  on  Negotiable  In- 
'Htruments,  3d  ed.,  sec.  1375 ;  Sanders  v.  Bagwell,  32  S.  G.  238, 
^  S.  B.  946,  7  L.  R.  A.  743. 

N'ow,  with  reference  to  whether  the  case  should  have  been  sob- 
ted  to  the  jury.    It  does  not  appear  that  there  was  any  en- 
e  that  defendants,  J.  S.  Harris  and  R  N.  Harris,  ever  ooa- 
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rented  to  the  alteration  of  the  note  by  Cross^  but  it  was  a  matter 
proper  for  the  jury  to  consider  whether  defendant,  W.  C.  Nelson, 
'Consented  to  such  alteration.  It  is  true  he  testified  that  he  did 
not  consent,  but,  on  the  other  hand,  he  testified  to  the  effect  that 
the  change  was  made  by  Cross  in  his  presence,  and  that  he  told 
<?T068  "if  he  wanted,  to  change  it/'  It  was  for  the  jury  to  say 
Whether  Cross  made  the  change  in  the  presence  of  W.  C.  Nel- 
son and  with  his  acquiescence.  If  so,  Nelson  would  be  bounds 
whether  the  other  defendants  are  released  or  not. 

Furthermore,  touching  the  question  whether  the  change  in 
fbe  notes  was  an  alteration  or  a  spoliation,  the  case  should  have 
heen  submitted  to  the  jury,  under  proper  instructions  as  to  the 
law.     Contrary  to  the  rule  in  England,  the  authorities  in  the 
United  States  generally  hold  that  if  a  stranger  to  the  contract, 
without  any  complicity  with  the  grantee  or  obligee,  materially 
odters  an  instrument  in  writing,  that  is  a  spoliation,  and  does 
not  prevent  a  recovery  on  the  original  contract:  2  Daniel  on 
Negotiable  Instruments,  3d  ed.,  sec.  1373;  2  Encyclopedia  of 
Law,  2d  ed.,  214.    Was  Cross  a  stranger  to  the  contract,  hav- 
ing indorsed  the  same  to  the  plaintiff?    What  was  the  character 
of  the  indorsement,  was  it  without  recourse,  and  ^  was  he  lia- 
ble to  pay  the  notes  in  any  contingency  at  the  time  he  made  the 
change?    Then,  if  we  should  suppose  that  Cross  was  a  stranger 
to  the  contract,  it  must  still  be  determined  whether  tiiere  was 
any  privity  between  plaintiffs  and  Cross  with  respect  to  such 
alteration,  a  question  proper  for  the  jury  in  this  case. 

For  these  reasons  we  think  the  judgment  should  be  reversed 
and  the  case  remanded  for  a  new  trial,  and  it  is  so  adjudged. 

GABY,  J.,  dissenting.  I  adhere  to  the  views  expressed  by  me 
in  the  case  of  Sylvester,  Bleckley  Co.  v.  Alewine,  48  S.  C.  308, 
26  S.  E.  609,  37  L.  B.  A.  86,  and  therefore  dissent  on  the 
gronnd  that  the  note  was  non-negotiable. 


A  PronUiBonf  Note  is  not  rendered  non-negotiable,  according  to  some 
authoritieB,  by  a  provision  for  attorneys'  fees  in  case  of  suit  to  en- 
foree  payment:  Oppenheimer  t.  Bank,  97  Tenn.  19,  56  Am.  St.  Bep. 
778;  First  Nat.  Bank  v.  Slaughter,  98  Ala.  602,  39  Am.  St.  Bep.  88; 
Doney  v.  Wolff,  142  Dl.  589,  34  Am.  St.  Bep.  99;  Bank  of  Commerce 
T.  Fuqna,  11  Mont.  285,  28  Am.  St.  Bep.  461.  But  see  Stadler  ▼.  First 
Nat.  Banky  22  Mont.  190,  74  Am.  St.  Bep.  582,  and  cases  cited  in  the 
eroes-reference  note  thereto. 

The  Unauihartged  AlteratUm  of  written  instruments  is  the  subject  of 
«  noBographie  note  to  Burgess  ▼.  Blake,  86  Am.  St.  Bep.  80-134.  If 
tbe  amount  of  a  promissor/  note  is  changed  materially,  either  bj  a 
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payee  or  trantferee,  it  Ib  vitiated  in  the  hands  of  the  party  le^oa* 
dblo  for  the  alteration:  Herritt  ▼.  Boyden,  191  lU.  136,  85  Am.  8a. 
Bop.  246.  See,  too^  the  note  to  Bargees  ▼.  Blake,  86  An.  8k.  Bcpu 
96.  The  elleet  of  an  alteration  made  by  a  stranger  is  diseusod  s^ 
pages  102-104  of  this  note. 


DUNLAP  ▼.  SAYINGS  BAKE. 

[69  a  G.  270,  48  &  £.  49.] 

ADMINIBTBATIOK— CoUateral  Attack  UpoiL— The  jnMEe* 
tlon  of  a  probate  judge  to  grant  letters  of  administration  upon  tba 
estate  of  a  nonresident  situated  in  his  county  cannot  be  coUatenlly 
attaoked  simply  because  the  record  does  not  affirmatiyeiy  show  that 
ttie  greater  part  of  the  decedent's  estate  was  in  such  county,  and  if 
the  record  does  show  that  the  decedent  had  some  property  in  mek 
county,  it  must  be  presumed  that  such  judge  had  sufficient  eyideBoe 
before  him  to  sh5w  that  the  greater  part  of  the  estate  was  in  ssek 
county,    (p.  797.) 

W.  J.  Cherry,  for  the  appellant. 

W.  M.  Dnnlap  and  T.  F.  McDow,  for  the  appellefli 

'^  OABY,  J.    The  appeal  herein  is  from  an  order  ofCf- 
mling  the  objection  interposed  by  the  defendant^  that  the  oonxt 
of  probate  was  without  jurisdiction  in  granting  letters  of  ad- 
ministration to  the  plaintiff,  on  the  ground  that  it  did  not  ap* 
pear  upon  the  face  of  the  records  that  the  greater  part  of  the 
nonresident  intestate's  estate  was  in  York  county,  where  the  let* 
ters  of  administration  were  granted.    The  petition  f or^  letteis 
of  administration  recited  tliat  the  intestate,  late  of  Lewis  countf 
and  state  of  West  Virginia,  dq>arted  this  life  intestate,  leaTiiig 
a  personal  estate  sitoated  in  'ttie  state  of  South  Carolina  amonnt^ 
ing  to  about  fifteen  hundred  dollars,  which  will  i^nire  adminr 
istration  for  the  purpose  of  paying  kitestate's  debts,  etc    1a 
the  letters  of  administration  granted  by  the  court  of  probate  i» 
tiie   following  recital:  ^'Whereas,  A.  A.  McDonou^    late  of 
York  county,  deceased,  lately  died  intestate,  haying  whilst  \» 
lived  and  at  Uie  time  of  his  death,  divers  goods  and  chattels^ 
rights  and  credits  within  the  state  and  counly  aforesaid,''  etc 
The  order  of  the  circuit  court  was  as  follows :  *T?his  is  a  rerf 
^eresting  point,  and  I  will  state,  in  giving  my  deciaiony  thtt 
^ve  no  doubt  of  the  right  of  defendant  to  attack  the  remi 
e  probate  court,  provided  it  is  an  absolute  nullity  on  ti* 
i  the  court  had  no  jurisdiction.     Those  facts,  however, 
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flinst  appear  affirmatively  upon  the  record^  and  if  they  do  ap- 
pear affirmatiyely  upon  ^e  record^  that  the  court  had  no  juris- 
idictioD^  then  it  is  an  absolute  nullity  and  may  be  disregarded 
in  any  proceeding.  So^  it  is  simply  a  question  of  whether  or 
not  ^e  record  shows  affirmatively  that  the  probate  court  had 
jurisdiction.  Our  supreme  court  has  held  in  tiie  case  of  Brown- 
ing T.  de  Lorme^  that  the  court  of  probate^  though  of  limited 
jurisdiction^  is  a  court  of  record,  *''*  with  very  large  powers; 
«nd,  88  to  proceedings  clearly  within  its  jurisdiction,  must  not 
be  regarded  as  an  inferior  court  with  respect  to  the  dignity  of 
its  records. 

''Section  39  of  the  Civil  Code  provides  as  follows :  The  pro- 
bate of  the  will  and  the  granting  of  administration  of  the  estate 
•of  any  person  deceased  shall  belong  to  the  judge  of  probate  for 
4he  county  in  which  such  person  was  last  an  inhabitant;  but  it 
such  person  was  not  an  inhabitant  of  this  state,  the  same  shall 
belong  to  the  judge  of  probate  in  any  counly  in  which  the 
.greater  part  of  his  or  her  estate  may  be.* 

"Section  49  of  the  code  provides :  'The  jurisdiction  assumed 
by  any  probate  court,  in  any  case,  so  far  as  it  depends  on  the 
place  of  residence  or  the  location  of  the  estate,  shall  not  be  con* 
tested  in  any  suit  or  proceeding  whatever  except  in  an  appeal 
from  the  prd)ate  court  in  the  original  case,  or  when  the  want 
of  jurisdiction  appears  on  the  record.* 

"In  the  case  of  Hendricks  v.  Holman,  58  S.  C.  495,  3G  S.  E. 
1010,  the  court  makes  a  distinction  between  letters  that  show 
4iffirmatively  the  want  of  jurisdiction  and  where  it  only  nega- 
tively appears,  and  they  hold  in  that  case  that  the  granting  of 
the  letters  of  administration  by  the  probate  court  must  be  pre- 
sumed regular  in  all  respects  when  questioned  in  another  pro- 
ceeding, unless  the  defect  appears  affirmatively  on  the  face  of 
ibe  record. 

"I,  therefore,  Tiold  in  liiis  case,  before  I  could  sustain  the  ob- 
jection to  the  jurisdiction  of  the  probate  court,  that  it  must 
appear  affirmatively  upon  tiie  record  that  tiie  greater  part  of 
bis  estate,  if  he  is  a  nonresident,  was  not  situate  in  York  county. 
TThe  record  does  not  so  show  this  affirmatively,  and  I  must, 
therefore,  presume  that  the  probate  judge,  when  he  granted  let- 
ters of  administration,  had  sufficient  evidence  before  him  to 
show  that  the  greater  part  of  the  estate  was  in  this  county,  and 
that  in  making  the  order  that  he  had  jurisdiction,  and  I  will, 
tterefore,  overrule  the  motion  to  dismiss  the  complaint.** 

The  conclusions  of  his  honoi^  the  presiding  judge,  are  likewise 
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sustained  by  the  case  of  In  le  Estate  Mayo,  60  S.  C.  *^  401^ 
S8  S.  K  634^  54  L.  B.  A.  660,  and  his  reasons  are         ' 
tD  this  oonrt 
Judgment  affirmed. 


«i:tf  Tmh 


The  Dodrime  of  ike  Frincipal  due  will  be  taand  diseiused  in  llie  ex- 
tended note  to  Dobler  ▼.  Strobel,  81  Am.  St.  Bep.  548-552.  8ee^ 
too,  Ewing  T.  Halliaon,  65  Kan.  484,  93  Am.  St.  Bep.  299;  Hall  t. 
Loniarille  etc.  B.  B.  Co.,  102  Ky.  480,  80  Am.  St.  Bep.  358;  Kling  ▼» 
Connell,  105  Ala.  590, 53  Ahl  St.  Bep.  144.  The  reeord  of  the  appoint- 
ment of  an  administrator  not  disclosing  want  of  jurisdiction  in  the 
eonrt,  the  existence  of  jurisdictional  facts  mnst,  it  is  held  in  Bradlej 
T.  Misaonri  Paeiae  Bj.  Co.,  51  Neb.  653,  66  Am.  St.  Bep.  473,  be 
elesiTely  piesomed  im  a  eoUateral  proceeding. 


DAVENPOBT  t.  ESKEW. 

[60  &  G.  292»  48  &  £.  223.] 

BBBDS— Bale  in  Shslley's  Case. — A  eonyeyance,  in  form  a  fee 
simple,  except  that  in  the  description  of  the  property  the  words,  "the 
above>named  land  to  be  held  by  B.  daring  her  natural  life,  then  to  be 
distributed  eqnaUy  between  her  remaining  heirs,"  is  goYomed  by  the 
nile  in  Shelley's  Case^  and  Teste  a  fee  simple  in  B.     (p.  799.) 

HcCullongh  ft  McSwain^  for  the  appellant. 

Schmnan  ft  Mnckenfuss,  for  the  ^pellee. 

■^  WOODS,  J.  The  widow  and  children  of  Mathias  Bob- 
arts  agreed  npon  a  division  of  his  estate,  and  interchanged  deeds 
for  the  lands.  T)ie  deed  to  the  widow,  MatUda  Boberts,  is  in 
form  an  ordinary  fee  simple  conveyance,  with  general  warrantf, 
except  the  following  sentaice  at  the  conclnsi<m  of  the  first  par- 
agraph describing  and  granting  the  land:  'The  aboye-named 
land  to  be  held  by  Matilda  Boberts  during  her  natural  life,  then 
to  be  distributed  equally  betweai  her  remaining  heirs.*' 

Matilda  Boberts  died  in  1903,  leaving  as  her  heirs  her  chil- 
dren, the  plaintiff,  Jane  Davenport  and  the  defendants,  Amandi 
tTZ  ^,Y^^^«^^eth  Chapman,  and  the  other  defendants,  the 
\^!^"1^  ""^  ""  ^''^'^  ^^    By  her  will,  Matilda  Bob. 
tiSr      A  f^""^^  ^  «^l  «»«  ^^  conveyed  to  her  in 
E^Pw  s.fiT'^v^^f  proceeds  among  her  two  daughters, 
^Z  T^.^^^^th  Chspman,  and  the  childL Vf 

action  fn        l^.^i^'^^'*  o^  ^^^  daughter,  the  plaintilt 
«<^o^  fop  partition  the  plaintiff  insists  thi  under 
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ifae  deed  from  the  oiher  heirs  of  Mathias  Boberts  the  testatrix 
took  only  a  life  estate^  and  upon  her  death  the  land  became  the- 
property  of  those  who  then  answered  to  the  description  of  heirs- 
The  master  and  the  circuit  judge  both  held  that  the  rule  in 
Shelley^B  Case  was  applicable,  and  that  the  deed  conveyed  a  fee 
simple  title^  which  passed  under  the  will  of  Matilda  Boberts. 

The  mnch  discussed  question^  whether  the  words  "to  be  dis* 
tribnted  equally/'  and  similar  expressions,  are  sufficient  *^^  to 
take  a  devise  or  conyeyance  out  of  the  role  in  Shelley's  Case, 
must  he  regarded  finally  settled  in  this  state  by  the  unanimous 
judgment  of  this  court  in  Simms  v.  Buist,  52  S.  G.  561,  30  S* 
E.  400.  This  Tiew  is  in  accord  with  the  highest  authority  else- 
where: 3  Jarman  on  Wills,  5th  Am.  ed.,  144,  150;  Jesson  ▼• 
Wright,  2  Bligh,  1, 10  Eng.  Bui.  Cas.  714;  2  Washburn  on  Beal 
Property,  662. 

The  appellant  insists,  however,  that  if  the  words  '^then  to  be 
distribnted  equally,^  standing  alone,  would  not  be  sufficient  to 
take  the  deed  out  of  the  rule  in  Shelley's  Case,  that  the  expres- 
sion '^remaining''  should  be  held  to  mean  surviving,  and  so 
Gonstmed^  further  limits  the  signification  of  the  word  ^%eirs.'' 

It  does  not  avail  the  plaintiff  to  give  the  words  '^remaining 
heirs^  the  same  meaning  as  surviving  heirs.  When  a  grant  or 
devise  is  to  surviving  children  or  surviving  issue,  as  distinguished 
from  children  or  issue  generally,  it  is  manifest  that  the  inten- 
tion is  to  take  a  particular  class  from  a  general  class — ^to  in- 
clude those  children  or  issue  who  survive  and  exclude  those  who 
do  not  The  word  "surviving'*  in  such  case  has  a  qualifying 
effect^  and  the  rule  laid  down  in  McCorkle  v.  Black,  7  Bich. 
Eq.  407,  and  Gadsden  ▼.  Desportes,  39  S.  C.  131,  17  S.  E.  706, 
is  applicable.  But  there  can  be  no  heirs  except  surviving  or 
remaining  heirs,  and  hence  these  words  have  no  effect  when  used, 
as  in  this  case,  in  connection  with  the  general  term  heirs :  Ap- 
peal of  Cockins,  111  Pa.  St.  26,  2  Atl.  363 ;  Criswell's  Appeal, 
41  Pa.  St  288;  Heister  v.  Terger,  136  Pa.  St  445^  31  AtL 
122. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir« 
coit  court  be  affirmed. 


The  Rule  in  Shelley's  C<iee  as  applied  to  deeds  will  he  found  dis- 
eused  in  Mndge  ▼.  HammeU,  21  B.  I.  2S3,  79  Am.  St.  Bep.  S02;  Simon- 
ton  ▼.  White,  93  Tex.  50,  77  Am.  St.  Bep.  824;  Mellhinny  ▼.  Ilhinny^ 
187  Ind.  411,  45  Am.  St.  Bep.  186;  Chapin  v.  Crow,  147  DL  219,  37  Am. 
St.  Bep.  213;  Fletcher  ▼.  Tyler,  92  Ky.  145,  36  Am.  St.  Bep.  584;  notes 
to  Cwpentor  ▼.  Van  Olinder,  11  Am.  St.  Bep.  100-107;  Polk  ▼.  Fari^ 
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Doe.  415-417.  As  to  wlietkor  oaeb  ezpraerioni  as  ^'thoa  to  to 
^oqully  dnidod*'  toko  A  dsiiss  intkont  tho  nilo,  see  MeCaam  ▼.  Ms- 
CsBB,  197  PiL  81.  452,  80  Am.  St.  B^  846:  Stknrs  T.  DinsBum^  ISI 
^     St.  48^  74  Am.  St.  Bop.  702L 


7ASS0irS  ▼.  CHABLESTON  CJOWSOLTOATED  RAILWAY, 

GAS  AND  ELECTRIC  COMPANY. 

[69  &  a  305,  46  &  E.  284.] 

^^  OOBPOXATIOHB^  SLBCTKIO  —  Rei^lgeMO  —  KonlnsnlifeiA 
Wliss.— Tko  disebsrge  ^  a  fetal  esirent  of  eloetiieity  from  sb  elae* 
trie  eosipOBj's  hos^j  ebsrged  wire,  tkrough  its  eoming  in  eoataet 
with  aaothor  fielloa  ihi%  to  tho  injuxy  ^  a  pedestrian,  and  due  to 
defeetiTo  and  negligent  insolation,  renders  the  eleetrie  eompeny 
liable,  withont  regard  to  ito  actual  knowledge  of  tha  fallea  mt, 
«r  ito  diligoaeo  in  diseovoring  it.    (p.  802.) 

If ordecai  &  Gmdsden^  for  the  appeUaat 
Nathans  &  SinUer,  for  the  appellees 

•^  WOODS,  J.    The  plaintiffi,  admiiiistratrix  of  Edward 
Parsons,  alleges  that  her  intestate's  death  was  caused  by  ccHoisg 
in  contact  with  a  wire  of  the  defendant,  Gordon  Telephone  Com- 
pany, which,  having  falloi  across  the  wire  of  the  Charlestob 
Consolidated  Railway,  Gas  and  Electric  Company,  was  higUj 
charged  with  electricity.    The  liability  of  the  telephone  com- 
fukj  is  not  involved  in  this  appeaL    In  the  complaint  it  ia 
alleged  that  the  wires  of  the  Charleston  Consolidated  Railwaj, 
Gas  and  Electric  Company,  from  whidi  the  fatal  current  wai 
transmitted  to  the  telephone  wire,  ^Srere  defectiyely,  insnffi- 
cioitly,  carelessly  and  negligently  insulated,  and  the  said  d^ 
f endant,  its  agents  and  servants,  were  wdl  aware  of  said  want  of 
insulation,  or  could  have  been  aware  of  the  same  by  the  exe^ 
-cise  of  proper  diligence." 

The  Charleston  Consolidated  Railway,  Gas    and    Electric 

Company  interposed  the  following  demurrer  to  the  complaint: 

^*That  the  same  does  not  «tate  facts  su£Scient  to  constitute  a 

cause  of  action  against  the  defendant,  Charleston  Consolidated 

Railway,  Gas  and  Electric  Company,  in  that  there  is  no  aD^* 

^n  the  complaint,  either  that  the  said  Charleston  Conaol- 

Railway,  Gas  and  Electric  Company  had  notice  of  the  &ct 

•rire  of  the  Gordon  Telephone  Company  had  broken  and 

ross  one  of  its  wires  between  Meeting  and  Anson  stieeta^ 
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St  that  sufficient  lengih  of  tune  had  elapsed  after  the  breaking 
Kf  {he  said  ypie  and  the  falling  of  the  same  over  the  wire  of 
his  defendant  for  the  same  to  have  been  discovered  by  the 
Cfharleston  Consolidated  Bailway,  Qas  and  Electric  Company, 
by  due  diligence  or  proper  care.'^ 

From,  an  order  overruling  the  demurrer^  the  Charleston  Con- 
solidated Bailway,  Gas  and  Electric  Company  appeals. 

•^^^   By  the  demurrer,  appellant,  in  effect,  submits  to  the  court 
this  proposition:  Admitting  that  the  wires  of  the  Charleston 
Consolidated  Bailway,  Gas  and  Electric  Company  were  strung 
l^eloDT  the  telephone  wires,  and  ^'defectively,  insufficiently,  care- 
lessly and  negligently  insulated,'^  and  that  that  fact  was  known 
to  the  Charleston  Consolidated  Bailway,  Gas  and  Electric  Com- 
pany^ or  could  have  been  known  to  it  by  the  exercise  of  proper 
diligence,  yet  that  company,  as  a  matter  of  law,  would  be 
-exempt  from  liability  for  death  of  a  pedestrian  who  without 
^ault  came  in  contact  with  a  telephone  wire  which  had  fallen 
across  the  negligently  insulated  wire,  and  received  the  deadly 
charge  from  it,  unless  the  Charleston  Consolidated  Eailway,  Gas 
and  Electric  Company  had  notice  that  the  telephone  wire  had 
fallen  across  its  wire  to  the  street,  or  a  sufficient  length  of  time 
had  dapsed  after  the  fall  and  contact  for  the  company  to  dis- 
450ver  it  by  the  exercise  of  due  diligence. 

Tlie  extent  to  which  wires  conveying  deadly  electric  currents 
should  be  insulated  or  otherwise  guarded  must  be  decided  by 
the  jury  under  the  facts  of  each  case.  No  rule  of  law  can  be 
laid  down  on  the  subject:  Bridger  v.  Asheville  etc.  B.  B.  Co., 
25  S.  C.    24. 

The  rule  as  to  the  degree  of  care  in  the  use  of  electricity  is 

the  same  as  in  the  use  of  steam  and  other  agencies — ^the  care 

must   be   proportionate  to  the  danger.    In   determining  the 

danger,  it  is  the  duty  of  those  in  control  to  have  in  view  all 

the  surroundings,  including  the  contiguity  of  other  wires  and  * 

their  liability  to  fall  and  come  in  contact  with  the  dangerously 

icharged  wire.    As  said  by  the  supreme  court  of  New  Jersey  in 

Anderson  v.  Jersey  City  Electric  Light  Co.,  63  N.  J.  L.  387,  43 

AiL  655:  "Care,  in  this  sense,  means  more  than  mere  me- 

tchanical  skill;  it  includes  circumspection  and  foresight  with 

:iegard  to  reasonably  probable  contingencies."    The  failure  to 

adopt  all  usual  appliances  and  methods  to  prevent  contact  and 

hurtful  discharge  of  the  current  through  another  wire,  is  a 

hreach  of  duty  to  the  public.    This  view  is  supported  by  the 

ahnost  unbroken  current  of  authority :  City  Electric  »^  Str^ 

Aql  St.  Rep.,  Vol.  104—61 
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Ir.  Ck  T.  Omot,  €1  Aik  381,  54  Am.  Bep.  262,  34  S.  W.  89, 
K  I^  X.  A.  570;  H«ber  t.  Li  GrosBe  City  By.  Co.f  92  Wi&  636^ 
»  Am.  St  Bi^L  MO,  6€  9.  W.  708,  31  L.  B.  A.  583;  McKay?. 
ScicibR^  BeS  ettL  Td.  OoL,  111  AU  337,  56  Anu  Si  Bep.  59, 
1^  Socti.  <:^5. 31 L.  H.  A.  589,  and  extended  note  to  these  caaes; 
ILKtrS;  St.  Gdl  ▼.  Sbehon,  89  Tenn.  423,  24  Am.  St  Bep.  614, 
14  S.  W.  5«3;  Andenm  t.  J«e7  City  Electric  light  Co.,  63 
3l  7. 1.  :^.  43  AtL  €54;  Periiam  t.  Portland  General  Electric 
Cr.  33  f>r.  451.  73  Abl  St  Bep.  730,  53  Pac  14,  40  L.  B.  A. 
TPi :  £:oA  i:  Beetca  G«  Go,  177  Masa.  15,  58  N.  E.  183. 

EaicsL  v)a  &e  plaintiff  atatea  that  the  diacharge  of  the 
^r-a"  n^^ttt  fraz  t£]e  app^lanf 8  heaTity  charged  wire  through 
i2»  TirT>>:ne  wire  vaa  dne  to  defectite  and  n^ligent  insola- 
z^m:.  a  frvc  cebb*  af  aeooa  ia  atated. 

f  beii  das  a  good  eaose  of  action  ia  atated  against 

£.  iil>1»jU  if^pri  to  ita  actual  knowledge  of  the  falkn 

ic  SB  CLi^cBtt  in  disoofering  i^  it  f oDowa  that  the  de- 

r^  jninnisx  of  tiaa  ecoii  ii^  that  flie  judgment  of  iho 


ia  leapect  to  tkcir 

IcBftk  k  tkm  reeeat  Bote  to  HiatMit 

i:4  As.  SL  Sap.  515.    At  ]M«w  530- 

n  its  appIieatioB  to  paialhl 


SCTS  v^^'^-^^^  IX>A2r  ASD  TKDST  OOMPANT  f. 

LAHTOK. 
««&C9a5,aiaB.SL] 


fiziBg   ttO 

be  attend  by  tk» 
fal^  O'iocotod  \ff 


XV  ,  *     --#*»  ^  TJ*f  »xfcm«*«  aa  «»i  *y  tbt  ifal  eoatnet.  aad  fn- 
\^  .hf  itf^'rvm  ii  xi»e  ill*!  aC  tiio  iatficii  baibaBd  tWa  ia 


^%.  j<<-^''  -^  vik^  fitf^ct*  bat  drt«  lodaced  ta  jaOifeat  aai 
>4r«  «f  «4.ia  ivaia  araaw  oaMstMi  bj  «■  apfklxatMa  lo  a 
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court  of  equity  for  the  sale  of  property  eonyeyed  by  an  antenuptial 
tmst  deed  to  secure  sneh  debt  executed  after  the  debt  was  contracted 
aad  before  the  marriage  of  the  parties  thereto,    (p.  806.) 

W.  St.  J.  Jervey,  for  the  appellant. 
Buist  &  Buisty  for  the  appellee. 


WOODS,  J.    The  defendant,  Ealph  W.  Lawton,  was  a 
member  of  the  firm  of  L.  W.  Bicaise  &  Co.    The  plaintiff  re- 
coYered  judgment  against  the  firm,  and  the  sheriff  made  a  return 
of  nulla  bona  on  the  execution.    Thereupon  this  action  was 
commenced  by  the  plaintiff  against  Ralph  W.  Lawton,  Louise 
J.  Lawton,  Us  wife,  and  Grace  L.  Lawton,  their  infant  child, 
for  the  purpose  of  subjecting  to  sale  for  the  payment  of  the 
judgment  of  the  plaintiff  a  lot  of  land  held  by  Balph  W.  Lawton, 
as  trustee,  under  a  declaration  of  trust  or  marriage  settlement 
executed  by  him  preyious  to  and  in  consideration  of  the  mar- 
riage.    The  plaintiff's  suit  is  '^in  behalf  of  itself  and  all  other 
creditors  of  the  defendant,  Balph  W.  Lawton,  either  individually 
or  by  reason  of  his  being  a  member  of  the  late  copartnership  of 
L.  W.  Bicaise  &  Co.,  who  shall  come  in  and  seek  relief  by  and 
contribute  to  the  expenses  of  this  proceeding.'' 

Prior  to  October  14,  1898,  the  lot  was  the  individual  prop- 
erty of  Balph  W.  Lawton,  and  was,  of  course,  subject  to  his 
debts. 

The  marriage  settlement  was  executed  on  October  14,  1898, 
and  provided  that  Balph  W.  Lawton  should  hold  the  property, 
free  from  his  own  debts,  in  trust  for  the  benefit  of  Louise  J. 
Bnhre,  who  was  to  become  his  wife,  for  her  life,  and  after  her 
death  for  the  children  bom  to  them  who  might  survive  the  wife, 
the  child  or  children  of  any  deceased  child  to  take  the  share 
the  parent  would  have  taken  if  living.  The  other  details  of  the 
trust  are  not  involved. 

A  creditor  of  Bicaise  &  Co.  having  discovered  from  the 
^^'^  record  the  existence  of  the  marriage  settlement,  threatened 
to  attack  it  for  fraud.  At  the  instance  of  this  creditor,  Lawton 
and  Miss  Buhre,  before  their  marriage,  executed  and  had 
placed  on  record  an  instrument  of  writing,  dated  October  20, 
1898,  and  directed  ''to  all  unto  whom  these  presents  shall  come 
or  whom  the  same  shall  in  any  wise  concern,''  in  which,  after 
reciting  the  declaration  of  trust  of  October  14,  1898,  they  con- 
tinue: 

''And  whereas  said  declaration  of  trust  was  made,  executed 
and  delivered  by  the  said  Ralph  W.  Lawton  and  accepted  by 
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the  said  Louise  J.  Buhre  with  the  imderstanding  and  agreement 
that  such  declaration  of  trust  was  not  intended  to  affect  or  int^- 
fere  with  any  of  the  rights  of  any  of  the  existing  creditors  of 
Kalph  W.  Lawton^  either  individual  or  by  reason  of  hia  being  a 
member  of  the  copartnership  of  L.  W.  Bicaise  &  Co. 

"Now,  therefore,  these  presents  witness,  that  we,  the  said 
Balph  W.  Lawton  and  Louise  J.  Buhre,  parties  to  said  dedara- 
tion  of  trust,  do  hereby  declare  and  make  it  known  that  said 
declaration  of  trust  and  all  the  rights  and  interests  which  have 
accrued  or  are  to  accrue  thereunder  are  subject  to  the  rights  of 
the  creditors  of  the  said  Balph  W.  Lawton,  either  individual 
or  as  a  member  of  the  firm  of  L  W.  Bicaise  &  Co.,  which  now 
exist  or  which  may  thereafter  continue  to  be  kept  in  existence 
by  the  renewal  of  any  such  obligations,  provided  that  the  original 
obligations  are  existent  at  the  present  time.'' 

The  marriage  occurred  several  months  after  the  execution  of 
this  paper.  The  debt  to  the  plaintiff  was  owing  bji  Bicaise  i 
Co.,  when  the  marriage  settlement  was  made. 

The  circuit  judge  upon  these  facts,  ordered  tiie  land  sold  for 
the  payment  of  plaintiff's  debt,  unless  the  defendants  should 
themselves  make  payment  by  the  date  fixed  for  the  sale.  The 
decree  contains  other  provisions,  but  none  of  them  are  involved 
in  this  appeal. 

Tlie  defendants  first  insist  that  the  land  cannot  be  subjected 
to  the  payment  of  the  debt,  under  the  terms  of  the  ^^  second 
instrument,  because  the  infant,  Oraoe  L.  Lawton,  acquired 
under  the  first  instrumoit  rights  in  the  land  free  from  the  claimB 
of  creditors  which  could  not  be  affected  by  the  second  instru- 
ment 

The  principle  is  very  clear  upon  reason  and  it  is  upheld  by 
many  authorities,  that  a  marriage  contract  fixing  the  property 
rights  of  children  of  the  marriage  cannot  be  altered  by  the 
husband  and  wife  after  the  contract  has  become  fully  executed 
by  the  marriage:  Feame  on  Bemainders,  107;  Tabb  v.  Archw, 
3  Hen.  &  M.  (Va.)  398,  3  Am.  Dec.  657;  Qorin  v.  Gordon,  38 
Miss.  205,  19  Am.  &  Eng.  Ency,  of  Law,  1229. 

On  the  other  hand,  a  somewhat  careful  search  fails  to  dis- 
close a  single  case  in  which  it  has  been  held  that  the  parties  to 
•'u  antenuptial  contract  may  not  change  it  at  will  before  the 

Triage.     Until   the   marriage   takes   place,   the   contract  ii 

utory.     It  is  made  in  contemplation  of  marriage,  and  if 

iiaiTiage  never  occurs,  the  paper  never  comes  into  force. 

•object  to  alteration  at  any  time  before  marriage,  because 
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it  is  not  xmtil  th&t  event  that  the  execution  of  the  contract  is 
complete.  The  law  is  thus  laid  down  in  Feame  on  Semaindere, 
lOTr/fLord  Talbot^  howeyer,  in  a  subsequent  ease,  adopted 
the  distinction  urged  by  Mr.  Vernon  in  that  of  Burton  v.  Hast- 
iiigB ;  and  laid  it  down  as  a  rule,  that  where  articles  are  entered 
into  before  marriage,  and  a  settlement  made  after  marriage, 
different  from  those  articles  (as  if  by  articles  the  estate  was  to  be 
in  strict  settlement,  and  by  the  settlement  the  husband  is  made 
tenant  in  tail),  the  court  will  set  up  the  articles  against  the 
eettlement;  but  where  both  articles  and  settlement  are  previous 
to  the  marriage,  at  a  time  when  all  parties  are  at  liberty,  the 
eettlement  differing  from  the  articles,  will  be  taken  as  a  new 
agreement  between  them,  and  shaU  control  the  articles. 

**The  court  will  not  interfere  if  both  articles  and  settle- 
ment are  made  before  marriage,  unless  the  settlement  in  that 
case  be  expressed  to  be  made  in  pursuance  of  tiie  articles;  for 
the  court  will  suppose  Ihat  the  parties  had  altered  their  inten- 
tion, with  respect  to  the  terms  of  the  marriage,  which  •*•  they 
may  do  before  the  marriage,  tiiough  not  afterward;  and  that  the 
settlement  was  made  in  pursuance  of  such  new  agreement,  and 
not  of  the  articles.'^ 

We  think  it  is  quite  clear  that  Balph  W.  Lawton  and  Louise  J. 
Bnhre  could  alter  tiie  terms  of  the  marriage  contract  concerning 
the  property  prior  to  their  marriage,  for  the  reason  that  until 
that  event  the  prospective  issue  could  acquire  no  rights  in  the 
property  under  the  settlement. 

The  next  question  is :  Did  the  parties  so  alter  the  settlement 
before  marriage  as  to  make  the  property  subject  to  the  debts  then 
outstanding  against  Lawton?  The  second  instrument  was 
clearly  intended  as  a  correction  and  modification  of  the  first,  so 
as  to  make  it  express  the  real  purpose  of  the  parties.  So  cor- 
rected, the  declaration  of  trust  made  by  Lawton  in  favor  of  his 
wife  and  children  must  be  read,  when  it  came  into  force  by  the 
marriage,  as  containing  an  express  proviso  that  the  provision 
for  his  wife  and  children  should  be  subject  to  the  payment  of 
his  existing  debts. 

When  this  conclusion  is  reached,  the  question  of  fraud  falls 
from  the  case.  This  question  would  have  been  vital,  if  the 
rights  of  creditors  had  not  been  preserved  by  the  change  in  the 
terms  of  the  marriage  settlement.  Beading  the  two  papers  as 
one  coming  into  effect  with  the  marriage,  it  is  manifest  there 
was  no  wrong  done  to  creditors.  In  this  view  the  question 
whether  Bicaise  &  Go.  was  solvent  when  the  marriage  settlement 
went  into  effect   is  also  unimportant. 
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It  ia  insistedy  howeTer,  on  behalf  of  Mrs.  LawtoB,  that  there 
was  no  oonfiideration  for  the  second  paper  to  which  she  was 
a  party.  It  follows  fnHn  the  Tiews  already  expressed^  that  no 
other  consideration  than  marriage  was  necessary  to  the  second 
inatmment  modifying  the  first  There  is  not  complete  execution 
of  such  instniments  until  actual  marriage,  and  it  does  not  mat- 
ter how  many  changes  may  be  made  and  how  many  different 
inatrumoits  may  be  signed,  the  settlement  in  the  last  form  it 
assumes  before  marriage  is  the  real  contract  supported  by  the 
consideration  of  marriage. 

"•  The  defendants'  position  that  the  plaintiff's  only  remedy 
was  to  have  the  sheriff  enforce  payment  by  sale  of  the  land  em- 
braced in  the  marriage  settlement  under  his  execution,  cannot 
be  sustained.  When  the  trust  was  declared,  the  plaintiff  had  no 
judgment,  and  hence  no  lien  on  the  property.  It  has  since  re- 
covered judgment,  and  its  effort  to  enforce  the  execution  has 
resulted  in  a  return  of  nulla  bona.  In  these  circumstances,  it 
was  proper  to  seek  the  aid  of  the  court  of  equity  to  enforce  ita 
rights  under  the  terms  of  the  marriage  settlement 

The  judgment  of  this  court  is,  .that  the  judgm^t  of  the  dr* 
cuit  court  be  affirmed. 


Anienuptidl  ContraeU  and  marriage  settlements  are  diseassed  in  tlie 
mote  to  Merritt  ▼.  Scott,  50  Am.  Dec  371-375.  Children  of  the  mar- 
riage are  eonsidered  as  purchasers  by  yirtne  of  marriage  articles;  and 
after  marriage  their  rights  cannot  be  affected  by  either  of  the  parties 
to  the  articles:  Tabb  ▼.  Archer,  3  Hen.  ft  M.  399,  3  Am.  Dee.  657. 


LEWIS  y.  VIBGINIA-OAEOLINA  CHEMICAL  COMPANY. 

[69  a  C.  364,  48  S.  E.  280.] 

LAKDLOBD  AKD  TEKAITT— Mining  Leaae—Bi^t  to  Take 
Timber^ — A  lease  to  mine  phosphate  rock  and  aa  incident  thereto,  to 
bnild  railroads  and  tramways,  and  to  use  the  timber  on  the  land  for 
the  construction  of  the  superstructure  thereof,  and  to  cut  and  use  all 
the  fuel  proper  for  the  use  of  the  machinery  and  employ^  of  the 
mining  lessee,  including  fuel  necessary  for  washing  rock,  but  not  ia* 
'Ending  the  right  to  cut  wood  or  timber  for  market,  does  not  indndt 
right  to  use  timber  cut  from  the  land  in  the  construction  of 

ngs  and  structures  upon  the  land  other  than  railroads  or  tram- 

although  they  are  necessary  to  carry  out  the  object  of  the  leasa 

)7,  808.) 

AKDLOSD  AND  TENANT— -Technical  Violation  of  I.easa- 
of  Damages. — If  a  tenant  in  good  faith  and  under  a  mistake 
commits  a  technical  yiolation  of  his  lease  by  cutting  timher 
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from  the  land  which  is  pnt  into  buildings  conBimcted  and  left  on  the 
premiaes,  the  meaenre  of  damages  against  him  is  the  valne  of  the 
timber  cut,  in  the  stnmp,  and  interest  from  the  time  of  appropriation* 
(p.  809.) 

Mitchell  &  Smith,  for  the  appellant. 

O.  Inglesby  and  Burke  &  Erclonann,  for  the  appellee. 


JONES^  J.  The  plaintiffs,  as  heirs  at  law  of  George  F. 
Xiewis,  deceased,  lessor,  brought  this  action  against  the  defend- 
anty  lessee  of  certain  lands  in  Charleston  county,  let  for  the 
purpose  of  mining  phosphate  and  phosphatic  deposits,  to  re- 
strain further  waste  in  cutting  timber  therefrom  for  purposes 
noi  authorized  by  the  lease,  and  for  damages  and  account  for 
the  yalue  of  timber  already  cut,  including  profits  thereon.  The 
decree  of  the  circuit  court  adjudged  the  defendant  pay  plaintiffs 
one  hundred  and  seventy-two  dollars,  the  value  of  six  hundred 
and  eighty-eight  cords  of  wood,  at  twenty-five  cents  per  cord, 
from  trees  unlawfully  cut,  and  also  for  four  hundred  and  fifty- 
eight  thousand  five  hundred  and  twenty-four  feet  of  lumber, 
at  the  rate  of  nine  dollars  per  thousand  feet,  less  the  value  added 
thereto  by  cutting,  hauling,  sawing  and  handling  the  same,  with 
interest  from  April  1,  1900,  and  to  this  end  it  was  referred  to 
the  master  to  take  testimony. 

The  principal  questions  raised  hy  the  exceptions  are:  1.  As 
to  the  construction  of  the  lease;  2.  As  to  the  measure  of  dam- 


The  lease,  after  granting  right  to  dig  and  mine  upon  the  land 
described  for  phosphate  rock  and  other  minerals  for  the  term 
of  five  years,  provided:  ''And  as  incident  to  the  said  mining 
right,  to  locate,  construct'  and  operate  one  or  more  lines  of 
railroads  or  tramways  upon  the  said  land,  together  vrith  the 
right  to  cut  and  use  tiie  thnber  '^  on  the  said  land  for  the  con- 
etmctioii  of  the  superstructure  of  such  railroads  or  tramways. 
Also  the  right  to  cut  and  use  all  the  fuel  proper  for  the  use  of 
the  machinery  and  employes  of  the  said  lessee  mining  the  land, 
including  sudi  fuel  as  may  be  necessary  for  washing  and  other- 
wise preparing  the  rock  thereon  mined  for  market  (but  not  the 
right  to  cut  wood  or  timber  for  market) — ^the  term  of  five  years 
lierein  provided  to  be  contingent  upon  the  available  supply  of 
phosphate  and  phosphatic  deposit  not  being  sooner  exhausted.'^ 

The  timber  cut  and  used  by  defendant  for  which  account  was 
decreed  was  used  in  the  construction  of  buildings  and  structures 
upon  the  land,  other  than  railroads  or  tramways,  but  necessary  to 
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carry  out  the  object  of  the  mining  lease^  and  defendant  contaids 
that  a  proper  constmction  of  the  lease,  in  view  of  all  the  eir- 
cnmstanceSy  authorized  such  use  of  the  timber.  It  is  doubOen 
true  that;  by  implication^  the  lease  authorized  the  erection  od 
the  land  of  all  structures  necessary  to  carry  out  the  purpose  of 
the  lease,  but  it  does  not  follow  that  defendant  was  theid>j 
authorized  to  use  plaintiff's  timber  for  such  purpose,  especiaflj 
when  the  lease  expressly  declares  for  what  purpose  timber  nuj 
be  used.  It  is  contended  that  the  words  in  parentfaeseSy  ''but 
not  the  right  to  cut  wood  or  timber  for  markeV'  were  added  tc^ 
completely  cover  all  conditions  of  restriction  on  the  use  of  the 
timber  for  mining  purposes,  and  emphasize  the  right  of  Ihe 
lessee  to  use  timber  for  necessary  mining  purposes,  subject  only 
to  the  restriction  that  the  wood  or  timber  be  cut  or  sold  for 
market  We  do  not  think,  howeyer,  that  these  words  can  be 
construed  to  hare  such  effect,  as  that  would  annul  the  other 
words  expressly  restricting  the  use  of  &e  timber.  These  words 
may  have  been  added  merely  to  emphasize  a  particular  restric- 
tion, and  not  to  enlarge  the  grant,  as  held  by  the  circuit  court, 
or  ihey  may  have  been  inserted  to  prevent  the  possibiliiy  of  a 
construction  which  would  permit  defendant  to  sell  or  exchange 
the  timber  it  would  otherwise  consume  in  fuel  for  an  equivalent 
amount  in  coal  or  other  fuel  ••'^  material.  We  agree  with  the 
circuit  court  that  the  lease  did  not  authorize  the  use  of  the 
timber  except  in  the  superstructure  of  the  railroads  or  tramwap 
and  the  specified  fuel  purposes. 

The  circuit  court  has  found,  however,  that  the  defendant  eat 

the  timber  in  perfect  good  faith  that  it  had  the  right  to  do  so. 

It  also  appears  as  a  fact  undisputed  that  the  greater  portion  of 

the  lumber  in  question  was  used  upon  the  premises  in  the  eiee- 

tion  of  buildings  and  other  structures  worth  twenty  thonsant^ 

dollars,  which,  under  the  terms  of  the  lease,  were  left  upon  the 

premises  on  its  termination.    The  defendant  found  a  dismantled 

mining  property,  so  far  as  buildings  were  concerned,  and  left 

it  in  good  condition  for  future  occupancy.    It  also  appears  that 

defendant  used  coal  for  fuel  instead  of  wood,  and  that  by  actual 

computation  it  consumed  for  all  purposes  less  timber  thaA 

would  have  been  destroyed  had  it  used  timber  instead  of  coal 

'^I.    These  facts  came  near  to  establishing  a  case  of  melior- 

aste  exempting  from  damages,  as  the  injury  to  the  in- 

^  by  the  unauthorized  destruction  of  timber  is  more  than 

he  saving  of  timber  in  other  respects,  and  by  the  use 

V  cut  on  the  premises  in  its  permanent  improvement 
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But  the  buildingB  were  to  become  the  property  of  plaintiffs, 
without  regard  to  where  the  lumber  came  from,  and  the  use  of 
the  timber  was  expressly  restricted  to  the  purposes  named;  so 
that  it  was  a  technical  violation  of  plaintiffs'  right  to  cut  and 
use  the  timber  for  an  unauthorized  purpose^  and  plaintiffs  are 
entitled  to  compensation.    What  should  be  the  measure  of  dam- 
ages?    The  circuit  court  correctly  decided  that  the  rule  stated 
in  State  y.  Pacific  Guano  Go.^  22  S.  G.  60,  87^  was  applicable* 
In  that  case  it  was  held  that  where  a  trespass  is  committed  under 
an  honest  but  mistaken  belief  of  right,   the  measure  of  dam- 
age is  the  property,  less  the  amount  which  the  trespass  has  added 
to  its  value  by  its  removal  and  preparation  for  market.    That 
was  a  case  of  an  unlawful  digging  and  conversion  of  phosphate 
rock  under  '^®  an  honest  mistake  of  right.    In  practically  ap- 
plying the  rule  stated,  the  court,  in  State  v.  Pacific  Guano  Co., 
22  S.  C.  60,  decreed  that  the  defendant  should  be  liable  for  the 
value  of  the  phosphate  rock  ''in  its  natural  state  and  position.'^ 
By  analogy  tiie  measure  of  damages  in  this  case  should  be  the 
value  of  the  timber  on  the  stump,  as  it  was  in  its  natural  state 
and  position.    This  may  be  ascertained  by  starting  and  ending 
with  the  value  on  tiie  stump,  as  the  simplest  and  most  direct  way. 
If,  however,  in  trying  to  arrive  at  such  value,  we  start  with  the 
market  value  of  the  lumber  at  the  mill,  we  should  be  careful 
to  deduct,  not  simply  the  cost  of  converting  the  timber  into 
lumber,  but  the  value  added  to  the  value  of  the  timber  on  the 
stomp,  by  the  time,  skill,  labor  and  expenditures  employed  in 
the  process  of  manufacture.    If,  therefore,  the  market  value  of 
ate  lumber  at  the  mill  includes  any  profits  of  manufacturing, 
sugh  profits  must  be  deducted,  otherwise  you  wotdd  give  the 
plaintiffs  not  only  the  value  of  the  timber  on  the  stump,  but  in 
addition  thereto,  the  profits  of  manufacture  which  enter  as  an 
e]em«iit  of  market  value  under  normal  conditions.    The  cir- 
cuit court  misapplied  the  rule  in  State  v.  Pacific  Guano  Co.,  22 
S.  C.  60,  in  requiring  defendant  to  pay  the  value  of  the  timber 
on  the  stump,  and  the  profit  of  converting  th,e  timber  into 
lumber. 

This  is  not  a  case  to  reclaim  property  improved  by  another, 
in  which,  in  order  to  give  the  owner  his  own,  it  may  be  neces- 
sary to  give  him  also  what  an  inadvertent  trespasser  has  added 
to  it.  This  case  is  peculiar  in  this,  that  plaintiffs  already  have 
the  property,  taken  and  improved  by  defendant  in  the  buildings 
into  which  it  was  converted.  The  case  is  one  calling  for  the 
lightest  measure  of  damages  which  the  law  will  allow,  and  it 
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<irTL.t  rciZTTL  tbii  lb?  val^ue  of  the  hunger  at  the  mill  vas  nine 
o.\.  JZ5  r€r  Tl^r-^sazri  fcatj  kst  wnk  the  fndm^  that  defendant 
i  ^?  Iiiirl-f  ::r  roe  r^iadredoBd  sereniT-tvo  doUan,  as  Tmhw 
i  a^  ^caz2ahZ*e  frtza  trees  ent  and  sawn  into  Inm- 

r— <agrg  ^»  ralue  of  the  timber  on  As 
^c:inT  n  3^  ^^sccrrtTT  ^  lake  inio  coEKsic^^ticm  the  parts  of  the 
TTr-fs  ztzu  ^jii.Twr:c*i  i:::^  I^zixc.    In  order,  therefore,  to  kaie 

g  *^   ~^   » — ■»  II »     ^^   •-^  ""*Ji   w^   ^^»  rt*    TJ^">  ^T'"''*' 

rL?^ei  r  J  ibfse  £=?iizi£s.  we  leietae 

K  if  we  had  wnder 

I  froa  n  temporaiT  oTder  of  in jmictioB 

r^i  r  J  ^ri-e  clz^thi  eocrL    Aa  to  that»  Jnd«e  Pnrdy,  in  hii 

cf'.rriv  suL  -^  'lecrcnrr  icicsciicm  was  granted  and  an  oj^eal 


lmm.m 


w^ts  litfs  rj  crfs^dazs,  i^K  ifca^ing  ceased  to  cat  the  tiniber, 
*:i-  ^^  n^e  of  trae  jeaae  baring  expired  thereafter,  it  seems 
trix  rEtillx  ibsne  was  nccbing  to  be  gained  bj  the  oppeal,  and  it 
w»  i>r«  cirriec  on.*  We  do  not  legaxd  the  brief  before  w  as 
^^^wirr  an  arretl  from  an  order  of  in jnDctiaa,  nor  do  we  deem 
E^HcT  cf  any  iznpoitanee  at  diis  stage  of  the 


r^  m  accoicijice 


:izm*eiit  of  ti» 
:i:s:ei  and  the  o 
::ce  with  the 


court  m  modified  in  the 
m  remanded  for  fuillier 
ncrem  announced. 
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MITCHELL  V.  LEECH. 

t69  S.  C.  413,  48  &.  E.  290.] 

BEHSFIT  800EETIE8 — ^Principal  and  Agent. — Subordinate 
lodges  of  a  mutual  benefit  society  are  the  agents  of  the  supreme  lodge 
for  whose  acts  within  the  scope  of  their  authority  the  latter  is  liable, 
if  the  supreme  lodge  organizes  and  selects  such  subordinate  lodges 
to  transact  its  business  under  its  complete  control,  and  the  members 
of  the  subordinate  lodges  are,  to  all  intents  and  purposes,  members 
of  the  supreme  lodge,     (p.  816.) 

BENEFIT  SOCIETIES— Liability  for  Injury  During  Initiation. 
Tho  supreme  lodge  of  a  mutual  benefit  society  authorizing  a  subor- 
dinate lodge  as  its  agent  to  initiate  members  into  the  order,  is  liable 
for  injury  infiicted  upon  a  candidate  for  membership  by  the  use  of  a 
mechanical  goat  during  such  initiation,  although  the  use  of  such 
«ontriyance  is  not  authorized  by  the  supreme  lodge,     (p.  817.) 

TRIAL — ^Instructions. — Although  the  court  errs  in  not  constru* 
ing  writings  in  evidence  and  in  leaving  their  construction  for  the 
jury,  the  error  is  not  prejudicial  to  the  defendant,  if  the  charge  gives 
the  jury  opportunity  of  finding  against  plaintiff  upon  a  question  of 
fact  concerning  such  construction,  and  the  construction  found  by  the 
jury  is  the  proper  one.     (p.  817.) 

WITNESSES — ^Experts— Oontradiction. — The  opinion  of  an  ex* 
pert  witness  as  testified  to  cannot  be  contradicted  by  showing  that  a 
certain  author  is  or  is  not  standard,  or  by  what  he  has  said  upon  the 
mibject  under  examination,    (p.  818.) 

WITNESSES — ^Expert. — ^An  expert  witness  may  state  his  opin* 
ion  when  in  response  to  an  objection  that  he  is  consulting  authorities, 
th^  court  instructs  him  to  tell  what  he  knows,  what  his  experience 
lias  been,  and  what  his  opinion  is.    <p.  818.) 

D.  E.  Finlej,  J.  S.  Brice  and  H.  C.  Brome,  for  the  appellant 
O.  W«  S.  Hart  and  J.  S.  Hart,  for  the  appellee. 

^^^  OABT,  J.  This  is  an  action  for  damages  sustained  by 
ihe  plaintiff,  on  the  night  of  his  initiation  into  a  subordinate 
camp  of  Woodmen  of  the  World,  in  consequence  of  the  use  of 
a  mechanical  goat*  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  one  thousand  dollars. 

The  assignments  of  error  are  as  follows: 

^1.  Because  it  is  respectfuly  submitted  that  his  honor^  the 
presiding  judge,  erred  as  a  matter  of  law  in  charging  the  jury 
88  follows:  ^ow,  it  is  argued  here  by  the  plaintiff  that  the 
subordinate  camp  is  a  constituent  part  of  the  Sovereign  Camp. 
Now,  that  is  matter  of  fact  for  you  to  find  from  the  testimony, 
whetiier  it  is  or  not  That  involves  a  different  principle  than 
the  principle  involved  in  mere  agency.  If  the  subordinate 
camp  is  a  constituent  part  of  the  Sovereign  Camp,  if  you  find 
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that  the  subordinate  camp  is  a  part  of  it,  then  the  act  ot ' 
nbordinate  camp  is  the  act  of  the  Sovereign  Camp,  that  ii ' 
act  of  one  and  the  same  partr* — thus  leaving  it  to  the  jury 
interjnet  the  vritten  instramentB  offered  in  evidence  in  vfa 
tiie  K^tioD  existing  between  tlte  Sovereign  Camp  and  tiie  t 
ordinate  camps  wne  folly  set  forth,  to  wit,  tlie  articles  of 
corporation  of  the  Sovereign  Camp,  the  conGtitntioa  and 
laws  of  the  order  and  the  insurance  policr  issued  by  the  E 
cr¥>?n  Camp  to  the  membera  of  the  subordinate  camps. 

""i^.  Because  his  huior  erred  as  a  matter  of  law  in  not  c 
Etniin^  the  artkles  of  Incorporation,  the  constitotion  and 
laws  of  the  order  and  the  inKurance  poUcr  issned  by  the  *"  t 
erngn  Camp  to  the  members  of  the  subordinate  camp  m 
whether  or  not  the  subordinate  camp  was  a  ccnstitnott  | 
of  the  Sonreign  Camp,  instead  of  leaTing  it  to  the  jnij 
detvrmiDe  ■•  a  question  of  fact  what  that  relation  was. 

"3.  Be<:anse  his  bono-  erred  in  leanng  it  to  the  jmy 
construe  the  articles  of  incorporation,  the  constitntiQa  i 
bj-Iav^  of  the  ord^,  the  ritual  of  ttie  order  and  the  insnni 
policy  issued  by  the  order — bH  of  which  were  »rittai  ind 
nHnis.  and  to  determine  as  a  qoestion  of  fact  whether  or  I 
the  subcrdicate  camp  was  a  ouistnacnt  part  of  the  So*a^ 
Cair.p. 

"i.  Foi-ause  his  honor  erred  as  a  matter  of  lav  i 
in^  to  char^  the  jury.  If  yon  find  from  the  eridaiee  ti 
dofi-ndaiit,  SoTCTei^  Camp  Woodmen  of  tiie  Wwrfd,! 
frs:eTT-.al  bezefciuy  assoctatiaB,  having  powa  only  to  0 
as^fsn-.o^ts  and  dues  from  its  Btanbeis.  to  pay  desfli  i 
for  the  enKUon  of  monuments  and  the  pajmoit  of  the! 
ma>  exiyT!«<es  of  the  mana?(<TD«iit  <rf  its  bomne 
ai»  instrucu-d  that  the  plaintiff  is  cendodTely 
have  krK<vQ  at  the  time  of  his  initiatifln  as  a  Btemfacr  ^ 
K.il  cart:p  at  Hickory  Grove,  that  ^tt  defendant,  ! 
Can-.p  of  the  Wix>in:en  of  the  World,  was  not  HaUe  fortt 
of  the  !vx-al  raiTiTi.  or  its  member,  and  tout  feiJicl  it 

-:— -i  ii  J  r.iatter  of  law 
XZ  it.o  j'jrr  as  fcuos*:  ■\>or  lav  dc-s  not  go  so  far  m 
«  case  like  Aatthat  the  plaiotiC  Ehonld  be  condHM 
~   ^tte  pareat  camp,  I  will  tafl 
"'  ■  ■  s  for  its  torts.    Tl 
r  it  to 


Jjdj,  1904.]  Mitchell  v.  Leeoh.  813 

laws  of  the  Sovereign  Camp,  the  ritual  fumiBhed  by  the  Sov- 
ereign Camp,  and  the  insurance  policy  issued  by  the  Sovereigii 
<Jainp — ^all  of  which  were  written  instruments,  and  determine 
as  a  question  of  fact  whether  or  not  the  Sovereign  Camp  waa 
liable  for  the  torts  of  the  members  of  the  subordinate  camp. 

^19  «g  Because  his  honor  erred  in  not  instructing  the  jury 
that  the  written  instruments  in  evidence  above  referred  to 
showed  that  the  Sovereign  Camp  was  not  liable  for  the  torts 
of  members  of  the  subordinate  camps. 

''7.  Because  his  honor  erred  in  refusing  defendant's  mo- 
tion for  a  new  trial  upon  the  grounds  that  the  verdict  was 
contrary  to  the  weight  of  the  testimony,  and  upon  the  further 
:grotmds  that  his  honor  had  erred  in  leaving  to  the  jury  to 
decide  as  a  matter  of  fact;  whether  or  not  the  subordinate 
camp  was  a  constituent  part  of  the  Sovereign  Camp  and  whether 
or  not  the  Sovereign  Camp  was  liable  for  the  torts  of  the  mem- 
bers of  the  subordinate  camp,  and  in  not  construing  the  articles 
of  incorporation,  constitution  and  by-laws  and  insurance  policy. 

''8.  Because  the  verdict  against  the  defendant.  Sovereign 
Camp,  was  contrary  to  law  and  evidence,  in  that  it  being 
admitted  that  there  was  nothing  in  the  initiatory  exercises 
prescribed  and  required  by  the  Sovereign  Camp  that  required 
the  use  of  a  mechanical  goat,  and  that  the  plaintifiF,  if  injured 
at  all,  was  injured  while  riding  a  mechanical  goat,  the  Sove- 
reign Camp  was  in  no  way  liable  for  such  injury. 

**9.  Because  the  verdict  was  contrary  to  the  law,  in  that  it 
holds  the  Sovereign  Camp  liable  for  the  torts  of  the  members 
of  the  subordinate  camp. 

'*10.  Because  the  verdict  was  contrary  to  the  law  and  the 
•evid^ice  in  that  the  evidence  showed  that  the  defendant  waa 
not  injured,  as  alleged,  while  being  initiated  into  the  order  of 
the  Woodmen  of  the  World. 

**!!.  Because  his  honor  erred  in  refusing  to  allow  defend- 
4infs  counsel  to  ask  Dr.  J.  D.  McDowell,  an  expert  witness  for 
plaintiff,  'if  Lydson  was  a  standard  medical  work  on  genito- 
tirinary  and  venereal  and  sexual  diseases,'  and  his  honor  fur- 
ther erred  in  not  allowing  defendant's  counsel  to  read  ex- 
tracts from  said  work  and  ask  said  witness  if  said  statements 
-were  true. 

"12.  Because  his  honor  further  erred  in  not  allowing  de- 
fendant's counsel  to  ask  Dr.  W.  M.  Love,  an  expert  witness 
-**'^  for  defendant,  if  certain  medical  works  were  standard  and 
fpod  authority,  and  his    honor  further    erred  in    refusing  to 
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allow  defendant's  connsel  to  ask  said  witness  if  certain  slate- 
ments  in  medical  works  were  true^  and^  also,  in  refusing  to 
allow  defendant's  counsel  to  ask  Dr.  M.  J.  Walker^  a  witness 
for  plaintiff,  the  same  question.'' 

We  will  first  constme  the  instruments  in  writing  intro- 
duced in  evidence  for  the  purpose  of  ascertaining  the  rela- 
tion the  Sovereign  Camp  of  the  Woodmen  of  the  Worlds  the 
subordinate  camps,  and  the  members  sustained  toward  each 
other.  In  the  amended  and  substituted  articles  of  incorpora- 
tion of  the  Sovereign  Gamp  of  the  Woodmen  of  the  World, 
are  the  following: 

''Acticle  I.  The  name  of  this  corporation  is  'SoTereign 
Camp  of  the  Woodmen  of  the  World/  and  its  principal  office 
and  place  of  business  shall  be  in  the  city  of  Omaha  and  staia 
of  Nebraska. 

''Article  II.  This  corporation  is  and  shall  be  a  fraternal 
beneficiary  association,  formed  and  carried  on  for  the  sole 
benefit  of  its  members  and  their  beneficiaries,  and  not  for 
profit.  It  has  and  shall  continue  to  have  a  lodge  system,  with 
ritualistic  form  of  work  and  representative  form  of  govern* 
ment. 

''Article  III.  The  object  for  which  this  corporation  was 
formed  and  its  plan  of  doing  business  are  and  shall  be  to 
combine  white  male  persons  between  the  ages  of  eighteen  and 
fifty-five,  of  sound  bodily  health,  and  exemplary  habits  and  good 
moral  character,  who  c^all  be  required  to  pass  a  satisfactory 
medical  examination,  into  a  secret,  fraternal,  beneficiary  and 
benevolent  order,  to  provide  funds  derived  from  beneficiary 
calls,  assessments  and  dues  collected  from  its  members  for  the 
payment  of  the  expenses  of  conducting  the  business  thereof, 
and  to  create  a  fund  to  be  paid  to  beneficiaries  on  the  death  of 
a  beneficiary  member,  and  to  erect  a  monument  at  the  grave 
of  each  deceased  beneficiary  member,  and  for  such  other  pur- 
poses as  the  corporation  may  from  time  to  time  determine,  not 
prohibited  by  the  laws  of  the  state  of  Nebraska. 

**®  "Article  IV.  This  corporation  shall  have  power  through 
its  Sovereign  Gamp  and  Executive  Coxmcil,  to  provide  a  con- 
stitution and  laws,  by-laws,  rules  and  regulations  for  its  own 
government  and  that  of  its  camps  and  members,  and  to  alter 
and  amend  its  constitution,  laws,  by-laws,  rules  and  regula- 
tions at  any  session  of  the  Sovereign  Camp  or  Sovereign  Execu- 
tive Council.  The  constitution  and  laws,  by-laws,  rules  and 
regulations  now  in  force  shall  continue  in  force  and  effect  until 
altered,  amended  or  repealed.     It  shall  have  power  to  purchase 
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d^ri^old  such  real  and  personal  property  as  sh^ll  be  necessaiy 
for  Hb  conyenience  and  use,  and  may  sell^  transfer  or  dispose 
of  the  same  as  it  may  deem  necessary.  It  shall  have  power 
to  levy  assessments  and  dues  on  all  its  members^  to  fix  the 
amount  thereof  and  the  manner  of  collecting  the  same.  It 
may  contract  for  the  purchase  and  sale  of  supplies,  paraphernalia, 
badges  and  other  appliances  used  in  the  work  and  business  of 
the  order,  and  may  do  all  other  acts  and  things  necessary  to 
carry  out  the  objects  and  purposes  for  which  it  is  organized. 

"Article  V,  .  .  .  •  The  Sovereign  Camp  shall  have  and  may 
exercise  full  legislative  power  in  all  matters  affecting  its  man- 
agement and  good  of  the  order.  It  may  provide  for  the  sus- 
pension and  expulsion  of  camps  and  members,  for  failure  to. 
pay  assessments^  dues  or  other  demands  of  the  Sovereign  Camp,. 
or  its  officers  acting  under  the  constitution  and  laws  of  the  or- 
der,  and  for  the  violation  of  the  constitution  and  laws  of  tha- 
order  as  they  now  exist  or  may  hereafter  be  adopted.^' 

The  constitution  of  the  Sovereign  Gamp  of  the  Woodmen  of 
the  World  contains  these  sections: 

'TTame. 

''Section  1.  This  corporation  shall  be  known  as  'Sovereign 
Camp  of  the  Woodmen  of  the  World/  and  shall  be  composed' 
of  a  Sovereign  Gamp^  beneficiary  head  camps,  convention  head 
camps  and  camps  vdth  'powers  and  duties  as  hereinafter  de* 
fined. 

419  "Powers. 

''Sec  2.  The  'Sovereign  Gamp'  shall  have  original  and* 
appellate  jurisdiction  in  all  matters  pertaining  to  the  general! 
wcJfare  of  the  order.  It  may  entertain  and  determine  charges* 
against  any  of  its  members,  and  all  other  matters  of  controversy 
which  may  he  brought  to  it  on  appeal  from  camps,  head  campsy 
convention  head  camps  and  the  Sovereign  Executive  GoimciL 
•  •  .  •  and  its  decision  shall  be  final.  It  shall  issue  and  may 
revoke  charters  to  camps It  shall  have  the  power  to  en- 
act laws  for  its  own  government,  the  government  of  its  conven* 
tion,  head  camps  and  camps,  and  for  the  control  and  manage- 
ment  of  the  business  of  the  order  generally  ....  and  to  pro* 
vide  penalties  for  the  violation  thereof.  It  shall  have  power 
to  prescribe  the  rights,  privileges,  duties  and  responsibilites  of 
itself,  its  camps  and  the  members  of  the  order,  and  to  finally 
determine  the  same.  It  shall  prepare  and  publish  the  rituals 
and  ceremonies  of  the  order,  which  shall  not  be  altered,  changed 
or  amended It  shall  have  the  power  to  provide  for  the^ 
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^e,  and  to  i«t.Miiih  the  nghta  ■»*  j^'^'^Jjija 

ito  o™  office™  u.a  manber,  md  •\»"  "T^^"  ^^ 
govermnenl,  «.d  B..y  by  .t«U  or   tteo.gh^t^    so 
i„li,e  Coonoil  roprad  or  remo™  aoj  officer  or 


"BeoeficiatJ  CertUcat^  ■  -„  j  i,  » 

-See.  52.  All  beneficiu,  "^fi"*"^  ^  J™™  ffo* 
r^rof  -So^n^ig.  C».p  of  th.  '~^°„°U  J^ 
«,d  AM  be  dg.ed  by  the  ...ereigj.  "TTf,",,  te  »S 
Ark,  attested  by  the  "^»'«,'^-  .^J.  o  the  -.«,,  « 
.igned  by  the  conicil  <»"™«?''"  "^.°"L,  Kw)  Ml 
rfSl  .01  b.  i..ed  tor  kee  th».  '"^^^fU  ^L,  ■ 
«or  for  mon,  th«.  three  tioosa.d  (»3,000) 
d^  h.  in  rcch  form  B  Bh.ll  bo  pr<Mnbea  b,   ti"  """^ 


commander  in  conformity  to  the  Uwb  of^ihe  order.^  ^  ^  ^, 

jnp.    T 

iTaTsilJr by-lawrmiirf'te'^bmitted  to  and  ar proved  ty 


-sec.  81.     C«np,  ehall  ""■^T^.'^I'.'S^jr-e:;"  «3 
not   1 
tent  with  the  conititution  and   lam  of    the  ^  re"  = 


bj  the  coiulilotion  and  l.«  of   th.  Soterelj;,.    C^I^ 
™y  adopt  by-la,™,_forfl.ciro™Bove.™n».».      ^ 


sovereign  commander  before  taking  effect." 

There  is  nothing  in  the  ritual  of  the  order  ""'j"^"^^ 
nee  of  a  mechanical  goat  aa  part  of  the  ceremony  m  "1 

tion  of  a  member.  „ 

In  order  to  accomplish  the  objects  for  which  the  so 
Camp  waa  organized  it  was  neccasaiy  from  the  ^e:^ 
■of  the  business  to  call  to  its  assistance  the  service  of 
through  whom  it  might  ac^  in  transacting  the  affaiis 
■order  in  various  locaUtieB.  It  selected  ami  orgtiiUJ^'^ 
lodges  for  the  purpose  of  meeting  this  ntvcssity.  ^ 
the  subordinate  campa,  but  the  members  ae  well,  >ren 
the  complete  direction  and  control  of  the  parent  eamp, " 
■name  the  benefit  certificates  were  required  bv  the  ^^^rM 
i»  be  issued ;  and  when  a  member  died,  payment  of  the  W*' 
^rtificate    was   to  be    made  by  the     Sovereign     Camp.   " 

^J? °*  ^l«^^en  a  person  was  initiated  in  a  1«»1 1* 
'        '   "^^HitpntB  and  purposes,  a  member  of  l''*  j 
'ley  further    show,   nnder    the  i^ 
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^kwell  T.  BritiBb-American  Uortgsge  Co.,  66  S.  C.  118, 
S.  395,  Qiat  the  snbordinatd  campe  were  the  agents  of  the 
>igii  Camp.     In  the  cue  just  mentioned,  the  court  uses 
angnage :  "The  bnsinese  of  the  company  vae  Buch  as  nec- 
.ly  oMnpelled  it  to  rely  npon  tiie  work  of  othet  partieB, 
this  neceaaity  nraally  and  naturally  gives  rige  to  the  em- 
inent of  agents.    When,  therefore,  this  irork  is  done  by 
**     .-rs,  there  is  a  etroag  implication  that  they  are  the  agents 
*      the  parties  receiiring  the  benefit  of  their  Berricee,'* 
-•'    Dor  cODcIosion  that  the  subordinate  lodge    wae  the   agent 
:      the  Sovereign  Camp  is  in  hamony  with  the  cases  of   Sn- 
.    «me  ***  Lodge  K.  of  P.  t.  Withers,  171  V.  S.  260,  80  Sup. 
t  Rep.  611,  44  L.  ed.  762,  Murphy  t.  Independent  Order  of 
le  Sons  and  Danghters  of  Jacob  of  America,  77  Hies.  830,  27 
outti.  624,  50  L.  B.  A.  Ill,  and  Bragaw  v.  Supreme  Ijodge 
L  &  li.  of  Honor,  128  N.  C.  354,  38  S.  E.  906,  64  L  B.  A.  602. 
ks  the  subordinate  lodges   were  the   agents  of   ttie  Sovereign 
lamp,  the  acts  of  the  local  campe  were  binding  upon  the  parent 
amp  if  performed  witiiin  the  acope  of  the  agency,  even  though 
lot  anthorized  by  the  Sovereign  Gamp. 
The  coart  in  the  case  of  Hutchison  r.  Beal  Estate  Co.,  68 
'  I.  C.  75,  43  S.  E.  296,  quotes  vitli  approval  the  following 
-  language  from  section  452  of  Story  on  Agency :  "It  is  a  general 
'doctrine  of  law  that   although' the  principal   is   not   ordinar- 
ily liable  (for  he  sometimes  »)  in  a  criminal  snit  for  the  acta 
«r  misdeeds  of  his  agent,  imlesa,  indeed,  he  has  authorized  or 
■  «o-operated  in  tbem,  yet  he  is  held  liable  to  third  persons  in 
a  civil  suit  for  tie  frauds,  deceits,  concealments,  misrepresen- 
tations, negligences  and  other  malfeasances  and   omiseiona  of 
^uty  of  his  agent  in  the  course  of  hia  employment,  although-  the 
principal  did  not  anthorize  or  justify  or  participate  in,  or  in- 
deed,  know  of  such  miBconduet,  or  even  if  he  forbade  the  acta 
or  disapproved  of  them.    In  all  such  cases  the  rule  applies,  re- 
spondeat Boperior,  and  it  is  founded  upon  public  policy  and 
coDTenience,  for  in  no  ottier  way  could  there  be  any  safeJy  to 
third  persons  in  thdr  dealings  either  directly  with  the  princi- 
pal o^  '  "itti  h™    through    the    instrumentality    of 
ag^"^  *  CMC  the  principal  holds  out  his  agent 
as  0  be  trusted,  and  thereby  in  effect  be  war- 
P  good  conduct  in  all  matters  within  th« 
^  To  the  same  effect  ia  tb    ^     -'  Bev- 
-■«                                3.  5,  36  Am.  Rep.  678. 

esiding  judge,  should  }  t 

f  ng  introduced  in  evidenc 


I?     MtHirt:  I  oejot;  ■**■ 

-  -..f  -jij.  tic«=u '  g.  I  »-:::■*  t^  if  ti»t  «L  ?«* 

cT'*     Mr.  H«r.:    I  oiSM  »    i=-».     Mr.  Brke:  "His  ■ 

^  Toa^  b»d  eUled  that  tbe  nOor- 

..^,  cat  ■  wt«t  the  TiaieK  ««»,  "We 

t  aa  arsTT  a»  £^i^  »  not  to  be  notie* 

r^s  f  i^iow.     I  US  not  introdnoij 

1  ^=riT  Kkics  fcim  »lie<ber  this  is  la  »" 

^  —  TT.    TiW  C:=^:  tU'  oc:j«;i  of  Ae  qKstioo  is  to  "t"" 

-  sad  read  hxm  a  pMce  an  i  s^-^-^  —=1  "■-  '-^f^ 
r  wrt.     TW  CtaBt:   Tb>: 
'i>.x;^     T;^   viA  M  Wi'aJift  ar   f  Hfj  the 
lioru^  oc  tae  fo^.    OChcxvise  it  voald  he  uiek^ra&t. 
3>a:T     exc^-^Sed.     riry*^^      tafaB.*     TW 
a=-:l7  Txl-ei  th^  voa  enidd  aoC  caabadiet  or 
vn  oV  ii«  i-KVx  ott  Ac  ataad  I7  ahwii^  wfiat  ■ 
liac  GKjiL    Ib  liis  dune  vas  no  ^rror. 

V«  p;i»'@ed  to  I — n-alfT  Sw  last  eseeptScnu  IV  q 
iire&si.iEd  ':>j  iLk  eiMptiaB  anise  aa  foUows :  '^Q.  I)!)!;!))!,  * 
<»£  of  ih«  le^t^c^fis  are  tbcae  tnbeiCQlar  germs  more  likdf  M 
atuc^?  A.  Wei!,  sir,  the  ri^t  testicie  ia  more  EoscepnUe '^ 
tc!:«rQl«r  a3^i<«*ef  ikaa  the  teft  Tliere  has  ne«r  beai  C , 
ii^.cal  reaeoa  gi?™  why  H  ia  tlw  (^k.  Q.  Bat  TOO  rtiteM' 
to  I*  the  i«s?  A.  Ym,  sr;  in  ei^tj  per  cent,  eigbt  <* 
w'  «*  '«»-^Ei«*'t  f^HO  oat  of  ten  oeenr  in  tbe  right  to*^ 
*,.  H.-.  Too  „  gi^.  y^^  ^j,^  eiperienw.  nothing  AM 
■  *°^ opinion   baeed  on  what  I  h*Te  I*, 

^'I'at  ***  ia  -your  opinion?   ^^'■ 
I  ha^e  read.      Mr.  Hart:  The* 
thoritieB.      The    Conrt:    JnS  P* 
£  "'•"oor  honor,   I   don't  knor  bo*  *  | 
»ur  honor  tells  me  not  to  ansmf  % 
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«9tioii,  I  will  not  60  BO.  The  Court:  When  they  ask  a  quee- 
m,  tell  what  you  know,  what  your  eiperience  has  been,  what 
nr  opinion  is."  This  ruling  was  not  erroneoTis,  as  it  ai- 
red the  witness  to  state  hie  opinion. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
tuit  court  he  affirmed. 

r*  (Ikfl  Seoatt  Cafe  of  Jnmper  t.  Sovereign  Camp  of  Woodmen,  127 
d.  635,  -where  an  action  waa  brought  againrt  the  sovereign  camp  for 
nonal  injuries  Buffered  by  a  candidate  for  memberahip  dnring  his 
itiation  in  the  local  camp,  it  waa  held  that  the  plaintiff  did  not 
tv,  aa  between  the  Bovereign  and  the  local  camp,  meh  a  relation  of 
>ater  and  aervant  or  of  principal  and  agent  aa  to  render  the  bot- 
pign  samp  reai>oiuibla  for  the  acti  of  the  local  camp.  On  the  lia- 
lit;  of  a  principal  generallf  for  tha  anaothorized  acta  of  hie  agent, 
B  the  note  t«  Fnuklin  Fiie  Iiu.  Co.  v.  Biadfoid,  8S  Am.  St.  Bop, 
B-7M. 
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[SB  a  C.  434,  48  B.  E.  460.] 

niSPHONB  OOMPAKIES  an  Common  OarrlarB.    (p.  825.) 

DAMAGES — Oonnt«TcUlm. — Damagea  to  defendaat  arising  out 

fbreaeli  at  contract  ratiy  be  set  up  as  a  eonnterclaim  to  a  demand  for 

:iniBges,  for  a  failure  to  furnish  plaintiff  with  telephone  connection. 

pp.  825,  826.) 

TELEPBOME  OOHPANIES— Monopoly.— A  contract  between 
'  telephone  company  aad  a  enstomer  that  the  former  will  pot  in  a 
etephone  for  the  nae  of  the  latter  on  condition  that  ho  will  not  Dsa 
iDlher  telephone  system  is  void  as  in  restraint  of  trade  and  against 
lublic  policy  as  tending  to  create  a  monopoly,     (p.  S26.) 

TELEPHONE  COMFAinES— Damages  for  Failure  to  Bendsr 
iSTVice. — Failure  to  put  in  a  telephone  and  furnish  service  at  the  rft. 
I^eat  of  a  cuatomer,  hh  provided  for  by  bis  contract,  if  caused  by  tha 
'''ercrotrded  condition  of  the  telephone  company's  basiness,  is  ground 
''"  a  mitigation  of  damages,  but  is  not  a  justification  for  a  refusal 
"  put  in  a   telephoDg.     (p.  826.) 

XBIAL— InstructlonB^-A  ehargs  on  the  facta  is  reversible  error. 
P-  B27.) 

DAMAGES — VlndicUTO. — A  tort  committed  by  mistake  in  the 
"eriion  of  a  supposed  right,  or  without  any  actual  wrong  intention 
ind  vithout  r<M!kIesBneBB  or  negligence,  showing  ibalice  or  a  conecions 
''■regfttil  of  the  rights  of  others,  does  not  warrant  the  giving  of  via- 
litlivB  damages,     (p.  827.) 

Simpson  &;  Bomar,  for  the  appellant 

SuiJerB  &  DePaES,  for  the  appdlee. 

*"  GARY,  J.     The  complaint  alleges  that  on  or  about  ttu 

•"ihth  day   of   February,   1900,  the  plaintiff  appHed  to   aaf 
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Tenience  and  loss^  and  that  because  and  by  reason  of  the 
acts  and  conduct  of  plaintiff^  this  defendant  suffered  damage 
in  the  sum  of  two  thousand  five  hundred  dollars^  and  for  this 
sum.  defendant  sets  up  a  counterclaim  herdn.** 

The  plaintiff  moTcd  to  strike  out  the  allegations  of  the  an- 
sw^er  on  the  ground  that  they  were  irrelevant  and  redundant^ 
and  interposed  a  demurrer  to  the  counterclaim  on  the  ground 
tliat  it  did  not  state  facts  sufficient  to  constitute  a  counterclaim. 
Sis  honor^  the  presiding  judge,  ruled  that  the  allegations  set 
Tip  as  a  defense  should  not  be  struck  out,  as  they  contained 
allegations  properly  to  be  considered  by  the  jury  in  mitigation  of 
damages.  He  sustained  the  demurrer  to  tiie  counterclaim. 
**'''  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
four  hundred  dollars. 

The   defendant   appealed   upon   the   following   exceptions: 
''1.  In  holding  that  the  portions  of  defendant's  answer  re* 
f  erred  to  in  the  plaintiff's  notice  to  strike  them  out  did  not  con- 
fititnte  a  defense  to  this  action^  in  that  the  defendant  was  a 
common  carrier,  and  was  bound  upon  demand  to  furnish  the 
plaintiff  a  telephone,  and  having  failed  to  do  so,  was  liable  for 
damages  therefor;  and  that  the  previous  failure  of  the  plaintiff 
to  keep  his  contract  constituted  no  ground  for  the  defendant's 
failure  to  fumi^  him  a  'phone,  and  no  ground  in  this  ac- 
tion to  defeat  plaintiff's  right  to  damages  for  such  default  of  the 
defendant;  when  he  should  have  held  that  the  defendant,  under 
the  constitution  and  laws  of  the  state  of  South  Carolina,  was 
nol^  and  is  not,  a  common  carrier;  and  that  it  had  the  right,  if 
plaintiff  had  failed  to  keep  his  contract  with  the  defendant,  to 
refuse  further  to  furnish  him  one  of  its  telephones. 

^2.  In  holding  that  the  portion  of  defendant's  answer  referred 
to  in  tiie  plaintiff's  demurrer  thereto  did  not  constitute  a  cause 
of  action  as  a  counterclaim  against  the  plaintiff,  and  in  sustain- 
ing the  demurrer  to  that  portion  of  the  answer,  (a)  If  the 
plaintiff  had  previously  made  a  contract  with  the  defendant  and 
he  had  broken  his  contract,  the  defendant  had  a  right  of  action 
against  him  for  damages  therefor,  (b)  Having  such  right  of 
action  against  the  plaintiff,  the  defendant  had  a  right  to  set  it 
up  as  a  counterclaim  in  this  action,  as  such  cause  of  action  arose 
out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  and  was  connected  with  the  subject 
of  the  plaintiff's  action. 

"3.  In  holding  that  the  plaintiff  had  the  right  to  show  by 
testimony  that  the  defendant  threatened  to  take  the  telephone 
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out  of  plaintiff's  residence,  when  there  was  no  allegation  ui 
the  complaint  to  which  this  testimony  was  responsive,  and  in 
not  sustaining  the  defendant's  objection  to  the  plaintiff's  testi- 
mony with  reference  thereto. 

'^4.  In  holding  that  the  defendant  did  not  have  the  right  to 
^^  show  by  the  evidence  in  justification  of  its  contract  with  ibt 
plaintiff  and  others  for  the  exclusive  use  of  its  telephones,  ihe 
kind  and  character  of  the  competition  it  then  had  with  the  Bdl 
Telephone  Company,  and  the  financial  strength  of  said  company 
and  in  sustaining  the  plaintiff's  objection  to  the  testimony  of  H. 
B.  Carlisle,  one  of  the  directors  of  the  defendant  company,  wiUi 
reference  to  this  matter. 

^'5.  In  holding  that  the  defendant  did  not  have  de  right  to 
show  by  testimony  in  support  of  the  allegaticm  in  its  answer 
that  it  did  not  have  the  means  to  supply  telephones  to  the 
plaintiff  and  others  then  desirous  of  using  them — ^that  other 
persons  besides  the  plaintiff  were  unable  to  get  instruments  from 
the  defendant  at  that  time  for  that  reason — ^and  in  sustaining 
the  plaintiff's  objection  to  the  testimony  of  J.  B.  Bain  tending 
to  show  these  facts. 

'^6.  In  not  sustaining  the  defendant's  motion  for  a  nonsuit 
on  the  grounds  upon  which  it  was  based^  to  wit:  (a)  That  so 
far  as  compensatory  damages  were  concerned,  there  was  no  evi- 
dence tending  to  show  that  the  plaintiff  had  suffered  any  dam- 
age or  loss  whatsoever  in  the  matters  complained  of  in  the 
complaint,  (b)  That  so  far  as  vindictive  damages  were  con- 
cerned, there  was  no  evidence  tending  to  show  that  the  defendant 
had  been  guilty  of  any  malicious,  willful  or  wanton  conduct  in 
refusing  the  use  of  one  of  its  telephones  to  the  plaintiff-  For 
these  reasons,  the  defendant  insisted  upon  its  motion  for  a  non- 
suit, and  insists  here  that  it  was  error  for  the  circuit  judge  to 
refuse  it 

**7.  In  charging  the  jury  that  it  was  utterly  immaterial,  so  far 
as  actual  defenses  or  justification  was  concerned,  whether  the 
plaintiff,  Gwynn,  had  broken  his  contract  or  not^  as  such  con- 
duct upon  his  part  was  no  justification  for  the  refusal  of  the 
defendant  to  further  furnish  one  of  its  telephones,  but  that  the 
defendant  was  a  common  carrier,  and  was  bound  to  furnish  such 
telephones,  irrespective  of  plaintiff's  previous  conduct;  whaa 
we  submit  he  should  have  charged  the  jury  that  the  defendant 
was  not  a  common  carrier,  and  had  the  legal  right  to  famish  ita 
instruments  to  or  to  withhold  them  **•  from  the  plaintiff  or 
uny  other  persons  at  its  will  and  pleasure.    In  this  connection 
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^lefendant  allies  error:  (a)  In  charging  plaintiff's  first  re* 
•qxiest  to  charge,  'that  a  telephone  company  incorporated  nnder 
the  laws  of  this  state  for  the  purpose  of  transmitting  intelligence 
for  the  use  of  the  public,  is  a  common  carrier  of  intelligence'; 
^b)  And  in  charging  his  second  request  to  charge,  'that  a  com- 
mon carrier  of  intelligence,  such  as  a  telephone  company,  is 
bound  nnder  the  law  to  furnish  a  citizen  the  use  of  one  of  its 
telephones  within  a  reasonable  time  after  the  pay  for  such  use 
ia  tendered  and  demand  made  upon  it  for  such  telephone/ 

'^8.  In  charging  the  jury,  as  requested  by  the  plaintiff's  fifth 
request  to  charge,  as  follows:  'If  a  telephone  company  inten- 
tionally does  an  act  with  an  intent  to  depriTe  a  citizen  of  the 
right  to  use  one  of  its  telephones  after  tender  of  pay  and  de- 
mand upon  it  for  such  use,  then  such  company  is  guilty  of  such 
irillfulness  or  wantonness  as  would  warrant  a  verdict  against  it 
for  Tindictive  or  punitive  damages,'  the  error  being:  (a)  That 
sach  instruction  was  a  charge  upon  the  facts,  in  violation  of  the 
constitution  of  the  state  of  South  Carolina,  in  that  it  took  away 
from  the  jury  the  question  whether  the  refusal  to  furnish  the 
telephone  in  this  case  was  or  was  not  such  willfulness  or  wanton- 
ness as  would  warrant  a  verdict  for  punitive  damages — ^if  such 
refusal  was  with  the  intent  to  deprive  the  plaintiff  of  the  right 
to  use  such  telephone;  (b)  That  for  the  defendant  to  refuse  the 
Mse  of  one  of  its  telephones  to  the  plaintiff  under  the  belief  that 
it  had  a  legal  right  to  do  so,  and  for  the  sole  purpose  of  protect- 
ing its  own  rights,  would  not  be  such  willfulness  or  wantonness 
aa  would  warrant  a  verdict  for  punitive  damages,  even  though 
such  act  on  its  part  was  with  an  intent  to  deprive  tibe  plaintiff  of 
its  telephone — ^that  is  to  say,  to  exercise  its  legal  right  to  with- 
hold such  telephones  from  him.  Willfulness  and  wantonness 
which  would  warrant  a  verdict  for  punitive  damages  must  in- 
clude some  element  of  intent  to  deprive  another  of  a  right  or 
do  him  a  wrong,  knowing  that  he  had  the  right,  or  knowing  that 
it  was  a  wrong,  and  must  ^^^  be  something  more  than  the  mere 
assertion  by  one  of  what  is  conceived  to  be  his  legal  right. 

"9.  In  charging  the  jury  as  follows :  'Now,  from  what  I  have 
said,  you  see  that  every  citizen  has  a  right  to  the  use  of  a  common 
carrier  of  intelligence,  upon  showing  a  willingness  to  comply 
with  the  terms  required  with  everyone  else,  such  use  and  privi- 
lege must  be  given  him,  and  if  it  is  not,  he  has  a  cause  of  action 
iigainst  the  common  carrier^  in  which  action  he  may  recover 
compensatory  damages;  and  if  it  is  done  willfully  and  malici- 
cusly,  then,  in  addition  to  compensatory  damages,  vindictive  and 


1 


8S4  Amsmioam  State  Bxfobts^  You  104.     [S.  CmSM, 

pimitiTe  damagei.    If  ike  oommon  oamer  has  had  a  finaariii 
I08B  and  caimoi  cany  out  its  oUigations  to  the  public,  tiie  puUie 
an  not  copcerned  whether  the  oorpoxati<m  is  in  Btrarta.     Tbeet^ 
tore,  the  law  aaje  yon  cany  in  aocordanoe  with  the  reqniremeiita 
of  the  law.    That  ia  no  excuse;  you  must  carry  all  alike,  and  if 
it  willfully  and  malidoualy  refuses  to  do  so^  then  it  is  liable  for 
Tindictive  damages.    If  it  holds  itself  out  as  a  comxii<»L  carriov 
exercises  the  right  of  a  common  carrier,  the  lav  sajs  the  duty 
upon  it  is  not  whether  you  are  poor  or  whether  you  are  ricfa» 
or  whether  your  stod^  is  worth  thirty  cents  or  one  hundred  dol- 
lars^  that  is  not  it;  the  law  says  that  it  does  not  affect  the  re* 
sponsibility  to  the  party;  as  long  as  they  are  common  carrien^ 
they  are  responsible  for  their  obligations  to  cariy  all  alike.    If 
it  be  in  a  financial  strait,  it  might  come  in  as  mitigation,  but  not 
in  justification,  nor  is  it  a  defense,  as  long  as  they  are  exerdaing 
the  rights  of  a  common  carrier,  and  take  obligations  upon  them- 
selves, benefits  and  burdens  omiing  together,  they  hold  them* 
selves  out  to  the  public  the  law  says  is  a  common  carrier,  and, 
therefore,  persons  had  a  right  to  consider  it  a  common  carrja, 
and  they  must  carry  as  required  by  tiie  law,  fulfilling  thdr  ob* 
ligations  just  as  an  ordinary  citizen,  the  same  obligataons  red 
upon  him  to  carry  out  his  obligations.    It  may  repel  the  idea 
of  willfulness,  wantonness  or  maliciousness  by  showing  its  ood* 
dition ;  but  so  long  as  it  holds  itself  out  as  a  common  carrier,  it 
must  discharge  the  obligations  of  a  common  carrier,  and  trest 
all  alike/    The  error  ****  being:  (a)  This  instruction  to  fta 
jury  took  away  from  the  jury  and  utterly  destroyed  the  de^ 
f endant's  defense,  that  at  ilie  time  the  demand  was  made  up- 
on it  by  the  plaintiff  for  one  of  its  telephones,  the  financial  coa* 
dition  of  the  defendant  and  the  physical  condition  of  ita  plant 
was  such  that  the  defendant  was  utterly  unable,  even  if  it  bad 
been  so  disposed,  to  furnish  sudi  instaunent  to  the  plaintif ; 
(b)  That  ev^i  if,  under  the  law,  the  defendant  was  a  commoa 
carrier  and  was  bound  to  treat  all  its  patrons  alike,  it  had  the 
rights  if  its  finandal  and  physical  condition  was  such  to  de 
mand  it,  to  refuse  the  use  of  the  telephone  to  the  plaintiff  or 
any  other  person,  and  this  instruction  to  the  jury  took  away 
from  the  defendant  the  right  to  show  that  such  was  its  condition^ 
was  one  of  the  reasons  why  the  tdephone  was  not  fumiahed  t» 
the  plaintiff  when  demanded;  (c)  The  charge  quoted  was,  we 
ubmit,  in  conflict  with  the  decision  of  the  supreme  court  in  the 
se  of  State  ex  rel.  J.  B.  Gwynn  v.  Citizens'  Telephone  Co.,  61 
C.  83,  85  Am.  St.  Eep.  870,  39  S.  E.  267,  66  L.  R,  A.  139, 
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in  which  case^  under  the  opinion  of  the  supreme  court,  the  de» 
f endant  had  the  right,  if  it  could,  to  justify  its  refusal  to  fur* 
nifih  m  telephone,  by  showing  that  it  was  unable  to  do  so. 

^'10.  Because  the  circuit  judge  erred  in  refusing  the  motion 
for  a  new  trial  on  the  groimds  upon  which  such  motion  was 
based,  and  in  finding  and  holding  in  connection  with  such  mo» 
tion  as  follows:  (a)  That  after  the  decision  of  the  supreme- 
court  in  the  case  of  State  ex  reL  J.  B.  Gwynn  t.  Citizens'  Tel* 
^hone  Co.,  61  S.  G.  83,  85  Am.  St  Bep.  870,  39  S.  £.  257,  55* 
Li.  B.  A.  139,  the  law  in  relation  to  the  questions  involved  iik 
this  litigation  was  settled,  and  that  such  decision  settled  all  is- 
saes  in  this  action,  and  deprived  the  defendant  of  the  right  to- 
make  any  defense  thereto  other  than  to  show  what  facts  it  could 
in  mitigation  of  plaintiff's  damages;  (b)  That  the  defendant 
set  up  and  had  no  real  defense  to  this  action,  when  he  should 
have  held  that  the  defendant  had  the  right  to  establish,  and 
did  establish,  by  the  great  preponderance  of  the  evidence,  a  com* 
plete  defense  thereto  in  the  following  respects :  That  no  actual 
damage  whatsoever  was  suffered  by  the  plaintiff,  and,  there- 
fore, ^^  the  verdict  should  have  been  in  favor  of  the  defend- 
ant as  to  actual  damages.    That  no  willful  or  malicious  con- 
duct was  shown,  and,  therefore,  the  verdict  should  have  been  in 
favor  of  the  defendant  as  to  vindictive  damages.    That,  in  ad- 
dition to  all  its  other  defenses,  the  defendant  was  utterly  unable* 
at  the  time  the  demand  was  made  upon  it  to  furnish  to  the  plain- 
tiff the  telephone  as  demanded,  and,  therefore,  the  verdict  should 
have  been  in  favor  of  the  defendant    The  appellant  submits:: 
That  the  verdict  of  the  jury  in  respect  to  these  matters  of  de- 
fense was  not  only  against  the  great  weight  of  the  testimony,. 
but  was  without  any  evidence  to  sustain  it,  and,  therefore,  the* 
refusal  of  the  circuit  judge  to  grant  a  new  trial  was  error  of 
kw.** 

The  first  exception  is  disposed  of  by  Ihe  case  of  State  ex  rel. 
Owynn  v.  Citizens'  Teleidione  Co.,  61  S.  G.  83,  85  Am.  St  Bep. 
870,  39  8.  E.  257,  55  L.  B.  A.  139.  Permission  was  granted 
the  appellant  to  review  this  case,  but  this  court  sees  no  satisfac- 
tory reason  for  receding  from  the  principles  therein  announced.. 
In  passing  upon  the  second  exception,  we  vfill*  first  consider 
whether  the  counterclaim  was  obnoxious  to  section  171  of  the- 
Crode,  which  permits  a  counterclaim  when  it  arises  out  of  one- 
of  the  following  causes  of  action :  '^1.  A  cause  of  action  arising 
oat  of  the  contract  or  transaction  set  forth  in  the  complaint  as 
the  foundation  of  plaintiff's  claim  or  connected  with  the  sub- 
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ject  of  fhe  action.''  The  counterclaim  unquestionably  was  con- 
nected with  the  subject  matter  of  the  action,  for  it  was  the  fona- 
•dation  upon  which  the  defendant  based  its  refusal  to  allow  the 
3)laintifE  the  further  use  of  the  telephone. 

We  will  next  consider  whether  the  contract  alleged  in  Qie 
•counterclaim  was  void  on  the  ground  that  it  was  in  restraint  of 
'trade  and  against  public  policy.  The  modem  doctrine  is  that 
•contracts  between  individuals  are  not  void  on  the  ground  tint 
ihey  are  in  restraint  of  trade,  unless  the  provisions  thereof  are 
-unreasonable:  24  Encyclopedia  of  Law,  850.  But,  as  is  said 
in  9  Cyclopedia^  533,  634 :  *Tnie  **•  reasonableness  of  cot.- 
tracts  in  restraint  of  trade  as  between  ihe  parties  is  the  sole  test  in 
those  cases  only  where  the  public  interest  are  not  also  involved. 
Although  the  contract  may  be  fair  and  reasonable  between  the 
parties,  yet  if  it  is  so  injurious  to  the  public  interest  that  publie 
policy  requires  that  it  should  not  be  enforced,  it  will  be  held 
Toid."  In  the  case  of  Fowle  v.  Park,  131  U.  S.  88,  9  Sup.  Ct 
Bep.  658,  33  L.  ed.  67,  the  court  said :  Tublic  wdfare  is  first 
considered,  and  if  it  be  not  involved,  and  the  restraint  upon 
•one  party  is  not  greater  than  protection  to  the  other  requireB, 
ihe  contract  may  be  sustained.  The  question  is  whether,  nn- 
-der  the  particular  circumstances  of  the  case  and  the  nature  of 
the  particular  contract  involved  in  it,  the  contract  is  or  is  not 
^unreasonable.'* 

The  contract  alleged  in  the  counterclaim  was  unreasonable 
because  its  tendency  was  to  stifle  competition  betwe^i  common 
•carriers  and  to  create  a  monopoly  in  favor  of  the  defendant. 

The  third  exception  cannot  be  sustained  for  the  reason  that, 
^ven  waiving  the  objection  that  it  fails  to  state  in  what  partie- 
ulars  the  testimony  was  incompetent  and  conceding  that  it  was 
irrelevant,  it  was  not  prejudicial  to  the  appellant,  as  will  herein- 
4ifter  appear. 

The  fourth  exception  must  be  overruled,  as  the  grounds  of 
•objection  were  not  stated  when  the  testimony  was  offered. 

We  will  next  consider  the  fifth  exception.  The  presidmg 
judge  ruled  that  the  testimony  was  competent  in  mitigation  of 
-damages,  but  not  as  a  justification  for  the  defendant's  lefnsal 
to  put  in  the  telephone.    In  this  there  was  no  error. 

The  sixth  exception  cannot  be  sustained,  for  the  reason  that 
there  was  testimony  showing  that  the  plaintiff  had  sustained 
actual  damages.    Under  section  186a  of  the  Code,  the  whole 

^e  was,  therefore,  properly  submitted  to  the  jury, 
he  seventh  exception  has  already  been  disposed  of. 
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The  ughth  exception  must  be  sustained  on  both  the 
♦*  grounds  assigned  as  error.  It  was  a  charge  on  the  facte, 
ecaose  they  were  susceptible  of  more  than  one  inference. 

The  charge  stated  the  law  erroneously,  in  that  it  eliminated 
be  important  fact  of  knowledge  on  the  part  of  the  telephone 
Dmpany  of  the  plaintiff's  rights.  In  the  latest  edition  of  Suth- 
rland  on  Damages,  Tolume  2,  page  1093,  section  393,  in  dis- 
oasiug  exemplary  damages,  it  is  said:  "If  a  wrong  is  done  will- 
oUy — that  is,  if  a  tort  is  committed  deliberately,  recklessly  or 
J  willful  negligence,  with  a  present  consciousness  of  invading 
nother's  rights  or  of  exposing  him  to  injury — an  undoubted 

Bse   is  presented  for  exemplary  damages These  dam- 

ges  are  allowable  only  when  there  is  misconduct  and  malice, 
r  what  is  equivalent  Uiereto.  A  tort  committed  by  mistake  in 
he  assertion  of  a  sapposed  right,  or  without  any  actual  wrong 
ntention  and  without  such  recklessness  or  negligence  as  evinces 
nalice  or  conscious  disregard  of  tiie  rights  of  others,  will  not 
rarrant  the  giving  of  damages  for  punishment,  where  the  doc- 
rine  of  such  damage  prevails":  See,  also,  Kibler  r.  Southern 
ly.  Co.,  62  S.  C.  270,  40  S.  E.  556,  and  Fort  t.  Southern  By. 
:©.,  64  S.  C.  423,  42  S.  E.  196. 

The  questions  presented  by  the  ninth  exception  have  already 
>een  determined. 

All  the  questions  raised  by  the  tenth  exception  have  been  con- 
adered  except  the  question  whether  there  was  any  teetimony 
ihowing  actual  or  punitive  damages.  While  there  is  testimony 
showing  actual  damages,  we  have  failed  to  discover  in  the  record 
iny  testimony  from  which  it  could  be  reasonably  inferred  that 
^ere  was  a  willful  or  wanton  disregard  of  the  plaintiff's  rights 
)y  the  defendant. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir* 
mit  court  be  reversed,  and  the  case  remanded  to  that  court  for 
I  new  triaL 

Janea,  J.,  concnrs  in  the  result 

A  Telephotit  Company  eannot,  &a  a  condition  pTeeedent  to  furnieh- 
Ing  AH  applicant  with  telepbons  facilitisB,  require  bim  to  stipulate 
that  ha  will  nae  the  syitem  of  that  eompanj  exclusivelj:  State  v. 
CitizeiiB'  Tel.  Co.,  61  8.  C.  83,  85  Am.  St.  Rep.  8T0.  Ab  to  Tirhether 
BiantJamnB  will  lie  to  eomp«l  a  telephone  eompaaj  to  furniBh  tela- 
phoii«  facilities,  see  Goodwin  r.  Telephone  Co.,  130  N.  C.  2SS,  103  Am. 
8t.  B«p.  941,  and  eases  cited  in  the  cross- reference  note  thereto.  And 
M  to  the  measure  of  damagee  for  wrongfally  dieeontinuing  a  telephone 
terviee,  see  CnmberUnd  Tel.  ate.  Co.  v.  Hendon,  Hi  Kr.  SOI,  ]02  Am. 
St  Bep.  290. 
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[09  a  C.  531,  48  a  £.  538.] 

TffftTOTEAPH  001IPAHIB8-N«gUg«]il  Dday-Damacw  fir 
Mtntal  fluffflcing.— A  telegram  inquiring  as  to  the  condition  of  a  mmar 
ber  of  one's  family  indicates  sickness  and  anxiety  on  aeeoust  of  it 
and  delay  in  its  transmission  or  delivery  may  cause  mental  ndfeiing 
for  which  damages  may  be  recovered,    (p.  829.) 

TEIAG&APH  CX>lIPANIES~Kegligent  DeUy— Qnestl<m  for 
Jury— Mental  Soffeiing.— Whether  the  addressee  of  a  telegram  would 
lutve  replied  to  it,  and  whether  the  negligence  of  a  telegraph  com- 
pany in  failing  to  deliver  it  was  the  proximate  cause  of  the  aender'* 
mental  suffering  for  which  he  seeks  to  recover,  is  a  ^estion  for  tb* 
jury  to  determine,     (pp.  829,  830.) 

TBUBGRAPH  CX>]IPANIB8-Kegligeiit  DeUy-DanmsM  for 
Itaitftl  Soffeiing.— The  right  to  recover  for  mental  suffering  eaneed 
by  negligent  delay  in  delivering  a  t^egram  includes  damages  for 
anxiety  and  for  negligence  which  prolongs  such  anxiety,  as  well  aa 
for  other  kinds  of  mental  suffering,     (p.  830.) 

TELBORAPH    OOMPAHIBS-Neglignit    ]Msy--Bvldflnca.— 

The  addressee  of  a  telegram  may,  under  proper  pleadings^  testify 
whether  if  it  had  been  received  he  would  have  replied  to  it,  and  irbat 
•uch  reply  would  have  been.    (p.  830.) 

TBUBG&APH  CX>1IPA1IIE8-N6gligent  DeUy— Dammgw    for 

Mental  Soffering.— Actual  damages  for  mental  anguish  mflered 
through  negligent  delay  in  delivering  a  telegram  must  be  confined  to 
such  time  as  elapses  between  the  time  when  the  sender  shoold  have 
received  an  answer  and  the  time  when  he  receives  reliable  inf  ormatioa 
on  the  subject  inquired  about,  but  this  rule  does  not  apply  to  the  re- 
eovery  of  punitive  damages,    (p.  831.) 

TELEGRAPH  OOMPANIES-KegUgeiit  Delay-Mental  Ab- 
gvidi—Evldeiiee.— Mental  anguish  suffered  by  the  sender  of  a  tola- 
gram,  through  the  negligent  delay  or  failure  of  the  telegraph  eom- 
pany  to  deliver  i^  cannot  be  shown  by  the  statements  of  the  ander 
as  to  his  particular  conclusions  and  apprehensions;,  from  a  failnra 
to  receive  an  answer  to  his  telegram,    (p.  833.) 

TEI20&APH  00MPAHIB8— Vegllgsnt  Delay— Mtefcal    8«f. 

fering—Mitigation  of  Damages.— If  it  is  sought  to  recover  dsunages 
for  mental  suffering  caused  by  negligent  delay  or  f aflure  to  dafiver 
a  telegram,  the  jury  may  consider,  in  mitigation  of  damsgee^  the 
failure  of  the  sender  of  the  message  to  nse  other  means  of  eeflunnaiei^ 
tion  within  his  reach,     (p.  834.) 

G.  H.  Fearons,  Evans  &  Finley  and  J.  C  Jeffries,  for  the  ap- 
pellant 

W.  S.  Hall,  Jr.,  and  Butler  &  Osborne,  for  the  appellee. 


WOODS,  J.    The  plaintiff  in  this  case  recovered  a 
Tt  for  five  hundred  dollars    on    accoimt  of  mental  angniBb 
sed  by  failure  to  deliver  a  telegram. 

*  The  defendant's  demurrer  to  the  complaint  on  the  ^roimd 
t  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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iion  was  overruled  by  the  circuit  judge,  and  the  appeal  from 
ibis  ruling  will  be  first  considered. 

The  complaint  alleged,  in  substance,  the  following  facts :  The 
plaintiff,  who  resided  in  Oa£Eney,  received  a  telegram  from  his 
father  summoning  him  to  Blackville,  the  home  of  his  parents, 
on  account  of  the  extreme  iUness  of  his  mother.  Upon  reach- 
ing SjMirtanburg,  on  his  way  to  Blackville,  plaintiff  delivered 
to  defendant  for  transmission  a  telegram  in  these  words,  directed 
to  Mb  father  at  Blackville :  '^ire  me  at  Columbia,  care  train 
No.  14,  stating  mother's  condition.^'  Twenty-four  hours  elapsed 
between  the  receipt  of  the  message  by  the  defendant  and  its  de- 
livery at  Blackville.  The  plaintiff,  on  reaching  Columbia,  in- 
<{uired  at  defendant's  ofiBce  for  the  answer  he  expected  from 
bis  father,  and  suffered  much  mental  anguish  from  his  distress 
and  suspense  as  to  his  mother's  condition.  Plaintiff's  father 
would  have  sent  telegram  informing  him  of  his  mother's  im- 
provement, and  his  suffering  would  have  been  thus  relieved  if 
the  message  of  inquiry  had  been  delivered  in  time.  The  fail- 
ore  of  the  defendant  to  transmit  and  deliver  the  plaintiff's 
message  is  alleged  to  have  be^i  negligent,  and  in  wanton  and 
^rillful  dlsr^ard  of  the  rights  of  the  plaintiff. 

In  the  demurrer,  six  objections  were  made  to  the  complaint: 
^1.  There  was  nothing  in  the  message  itself  which  gave  notice 
to  the  defendant  of  the  importance  of  the  message;  2.  That  the 
failure  to  deliver  the  said  telegram  promptly  was  not  the  prox- 
imate cause  of  plaintiff's  alleged  mental  anguish;  3.  Because, 
if  the  plaintiff  suffered  mental  anguish,  the  complaint  shows 
this  to  be  an  action  for  failure  to  relieve  such  mental  anguish, 
ivhich  was  set  in  motion  from  some  other  cause  than 
the  failure  to  deliver  the  telegram;  4.  Because  the  com« 
plaint  in  reality  shows  this  to  be  an  action  for  anxiety  in- 
«tead  of  mental  anguish;  5.  Because  the  statute  does  not  fur- 
nish a  remedy  to  relieve  mental  anguish;  6.  Because  the  entire 
alleged  cause  of  action  is  *^^^  based  upon  the  presumption  of 
the  father  answering  the  telegram  when  he  received  it  and  the 
said  presumption  being  an  uncertainty.'' 

As  to  the  first  objection,  it  need  only  be  said  that  a  telegram 
inquiring  as  to  the  condition  of  a  member  of  one's  family  usu- 
ally indicates  sickness  and  anxiety  on  account  of  it 

The  second,  third  and  sixth  objections  cannot  be  sustained 
because,  under  the  decision  in  Wallingford  v.  Western  Union 
Tel.  Co.,  60  S.  C.  201,  38  S.  E.  443,  it  was  a  question  of  fact 
lor  the  ju^  whether  the  father  would  have  answered  the  delayed 
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telegram  and  relieved  the  mind  of  the  plaintiff^  and  also  whether 
the  negligence  of  the  defendant  under  anch  circumstances  was 
the  proximate  canse  of  the  plaintifiPs  suffering :  See,  also,  West^ 
em  Union  Tel.  Co.  t.  Mitchell,  91  Tex.  454,  66  Am.  Si  Bep. 
906,  44  S.  W.  274,  40  L.  R.  A.  211. 

Our  statute  makes  telegraph  companies  liable  ^for  mental 
anguish  or  suffering  •  ...  for  negligence  in  receiving,  trans- 
mitting or  delivering  messages":  Civ.  Code  1902,  sec  2223. 
The  language  of  the  statute  is  too  broad  for  the  refinements  sug- 
gested by  the  fourth  and  fifth  objections  to  the  complaint  between 
anxiety  and  other  kinds  of  mental  sufferings  or  between  negli- 
gence which  originates  suffering  and  that  which  prolongs  it 
This  disposes  of  the  six  grounds  of  appeal  from  the  order  over- 
ruling  the  demurrer,  and  also  of  the  appeal  from  the  refusal  t» 
grant  a  nonsuit 
The  nine  exceptions,  relating  to  the  admission  of  testimony 
and  the  charge  of  the  presiding  judge,  really  raise  four  ques- 
tions, which  we  now  consider. 

J.  A.  Willis,  the  plaintiff's  father,  testified,  if  he  had  received 
his  son's  message  he  would  have  telegraphed  infonning  him  of 
his  mother's  improvement  The  complaint  alleged  an  answer 
of  this  kind  would  have  been  sent,  and  as  indicated  above,  in 
considering  the  demurrer,  it  was  competent,  under  the  case  of 
Wallingford  v.  Western  Union  Tel.  »»  Co.,  60  S.  C.  201,  » 
S.  E.  443,  to  prove  this  by  the  person  from  whom  the  answer 
was  expected. 

The  eighth  exception  alleges  error  in  the  refusal  to  charge: 
*T.t  you  find  that  the  plaintiff  is  entitled  to  damages,  you  inll 
be  restricted  and  limited  in  making  up  your  verdict  to  such 
damages  as  he  would  be  entitied  to  for  m^ital  anguish  and 
suffering  from  the  time  of  the  arrival  of  the  train  No.  14  at 
Columbia,  South  Carolina,  until  his  arrival  at  home  at  Black- 
ville.  South  Carolina;  and  if  you  consider  him  entitled  to 
damages,  such  damages  must  be  restricted  wholly  to  the  mental 
anguish  or  suffering  between  those  times,  and  not  for  any 
suffering  or  mental  anguish  that  he  may  have  had  by  the 
previous  receipt  of  the  telegram  from  his  father  inform- 
ing   him    of    his   mother's    dangerous    condition.'*    This   re- 

^'st   was   charged   as   to   actual   damages.    As   to   punitive 

Tes  under  the  allegation  of  wantonness  and  willfulness^ 

^ear,  if  the   agents   of   defendant  at   Spartanburg,  or 

on  the  line,   had   willfully  or  wantonly   failed  or 

send  the  message  to  Blackville  before  the  plaintiff 


£vn 
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'eached  Columbia,  the  punitive  damages  would  have  refereacff 
o  that  willful  or  wanton  act  and  to  the  time  of  ita  occurrence, 
rithont  respect  to  the  time  of  plaintiCa  arrival  in  Columbia. 
Uhe  circuit  judge  was,  therefore,  right  in  refusing  to  apply 
he  request  as  made  to  punitive  damages. 

The  neit  inquiry  is.  Could  the  plaintiff,  in  testifying,  state 
lis  own  peculiar  apprehensions  and  conclusions  as  to  the  con- 
lition  of  his  mother  when  he  failed  to  receive  a  telegram  from 
lis  father  in  answer  to  hia  inquiry?  This  is  a  new  question^ 
ipou  which  there  is  little  authority.  Such  evidence  has  been 
tield  competent  in  Texas,  but  without  much  discussion  by  the 
Mrnrt,  and  ihe  reasoning  is  not  convincing:  Western  Union  Tel. 
Co.  T.  Adams,  75  Tex.  531,  16  Am.  St  Eep.  920,  12  S.  W.  857, 
B  Li.  R  A.  844;  Missouri  etc.  By.  Co.  t.  Uiller,  25  Tex.  Civ. 
App.  460,  61  S.  W.  978. 

In  Jones  v.  Fuller,  19  9,  C.  66,  45  Am.  Eep.  761,  it  was  held 
competent,  in  a  suit  for  breach  of  promise  of  marriage,  for  wit- 
nesses having  peculiar  knowledge  of  the  social  position,  tem- 
perament, disposition  "■•  and  eurroundinge  of  the  plaintiff  to 
state  to  the  jury  their  estimate  of  the  damages.  This  evidence 
vas  held  competent  from  the  necessity  of  the  case.  The  court 
says :  'T.t  is  difficult  to  conceive  how  it  would  have  been  poesible 
for  these  witnesses  to  state  all  the  various  facts,  or  reproduce  in 
language  the  condition  of  things,  upon  which  they  based  their 
estimate,  so  as  to  make  the  same  palpable  to  the  minds  of  the 
jury.  How  could  they  express  in  language  the  degree  of  sea- 
BibjUty  of  the  lady,  or  the  numerous  other  impalpable  thiugs 
which  went  to  make  up  their  estimate  of  the  amount  of  damages 
which  she  had  sustained  ?  We  tiiink  it  was  just  one  of  those 
cases  where,  in  the  language  of  that  eminent  author,  Wharton, 
the  'facts  can  be  best  expressed  by  the  damage  they  caose.' " 
This  reasoning  does  not  cover  the  case  now  under  consideration. 
In  breach  of  promise  actions  the  individual  temperament  and 
disposition  of  the  plaintiff  enters  into  the  estimate  of  damages, 
because  the  defendant  may  well  be  presumed  to  have  acquaint- 
ance with  the  peculiar  sensibility  of  bis  fiancee.  He  is  hence 
charged  with  knowledge  of  peculiar  suffering.  A  telegraph 
company  ordinarily  has  no  sui^  knowledge,  and  is  chargeable 
only  with  knowledge  of  the  sensibility  of  people  in  general  in 
the  country  in  which  its  business  is  conducted.  The  conclusion 
as  to  suffering  and  damages  is,  therefore,  one  which  the  jury 
can  draw;  and,  as  is  said  in  the  opinion  of  Jones  v.  Fuller,  19 
S.  C.  66,  45  Am.  Rep.  761,  in  that  event  the  jury  must  be  left 
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«>  2r&v  ci<e  o:4tc!iis<nL  Ib  additkm,  it  mar  be  remailnd  tb^ 
^w*ii>  ^*  a::U!orltT  of  Jones  w.  Fuller  is  fnllv  lew^nneA  in. 
sci^  f ?r  >rva:h  of  prorrrise,  it  wiH  bardlj  be  contended  it  fbanid 
Ve  extesii^i  ro  ocber  Jhrtions  except  upon  the  clearest  neceaaty. 

Otit  scanie  allowing  recoTenr  in  telegraph  cases  for  mesfiif 
-iRffirLir  rr>Ti,3«s  no  mie  of  eridence  for  its  aaoertainziienL. 
b  t^  cciLsdi^ration  it  sh<mld  be  borne  in  mind  that  fius  sta^ 
T'le  rr:T:3»  for  t^e  lecoieii  of  damages  to  vhidi  no  legal 
ssar^iiri  of  £<e«Bcreaent  can  be  applied  more  definite  than 
t^  c:=izi:»  sez»e  of  the  juij,  legnlated  by  the  discretiasi  of 
tr^  ^LTnii  ;::i^  to  grant  nev  tnals,  when  it  seems  to  1dm 
cv—zroa  ses^e  ^sas  not  applied  1^  the  jair.  U  wisdy 
ini^^r^  bj  tl*  coizit%  the  law  will  tend  to  quicken  the 
«i:^><*  c:  is»r^:c:>i:il:*T  of  those  diaiged  with  transmitting  in- 
vl^^^-Cv"*  rT  t«flf-.rrir':u  sad  to  eire  rdief  to  resl  Tictims  of 
r-ec/^rCvieL  O^  th«  ocher  hand,  if  not  so  administered,  it  is 
^tt<T  ;;>  seifr  how  th«  stamte  maj  be  perverted  to  purposes  at 
:^;;.«r^'J.^t:  :^  ani  i:i;::s:ios.  It  is  impoGsible  to  draw  legal  Knei 
a:ic  i  irn2$  izv'Iuiiiig  all  that  ^ould  be  regarded  '^asentsl 
arr:i:>^  ;i:ic  ^^eriiir.^  and  eiduding  all  tiiat  should  not  cqbk 
v:ii.a  :>^  :r  ar^rg  cf  the  statutei  It  is  safe,  however,  to  ssf 
Tr>e  $ra.:u:e  c>f5  not  B»an  that  one  morbidly  nerrous  or  sb- 
xi.^r*:i->  r.rorLT  sh-rili  hare  a  lecuieii  estimated  on  his  stale- 
ir-er:  :>i:  he  rj^eied  rnnt  anzuish  on  account  of  the  failure 
to  cfl.^rr  a  :i:\\;T4rs.  which  woul-d  have  brought  the  aven^ 
r-ATL  r>  s.if ir^ir.  aad  b;a  tricing  annoTanceL  Certainlj  this 
w.^-Ii  ^?  5o  is  ;he  ahsecce  of  proof  feat  the  trieOTaph  compaDT 
kn^w  o:  :>e  :l:.>5TacrasT  of  the  peraon  making  the  clainL  The 
cor- r<tr.T  is  v>.ir^  with  the  suffering  whidi  the  failure  to  de- 
liTn»  :>^  tcleirriru  Ear  i^asocabir  be  capected  to  prodiice  whia 
i»  ccc:cr.:5  are  coasiiered — net  the  su&ring  due  to  peculiar 
t^rrr.Tvrarr.^^r.:.  b::t  that  of  the  eniinarr  human  bein^.  It  is  not 
iii:.r.i^\i  bj  ^le  sc^::::?  thdt  the  hopeful  should  have  snail 
Tvr.i  ,r:s  anl  the  cej^cs^esit  large  ones. 

T>.e  5;tfe  and  jnst  mle  is  to  exchide  the  erideace  of  daiis- 
*nr  s  p^v'.I .AT  ft:ir5^  arrrehfcsions  and  €oncli]^ioaB^  and  leaw 
it  to  the  jurr,  a::r^  h-arlzg  all  the  facts^  to  aj,  as  mea  ol 
<v^'riTr..''a  s^i:^,  with  krsrwl-vire  and  experience  of  ordinarr 
^u-aa  s^rnsirilirr,  whi;  =iez:ai  anz:iish  or  suffering,  if  ant. 


-  rv^n':  nnier  all  the  ciivunstancesj  and  the  amount  that 


->  f-^r  slinier  f-imish  a  c! rise  analosr.     *Tlie  plaia- 
t:;lT?d  to  recv^Ter  as  a^'neraC  CAzna^^es  for  the  injury  10 


J 
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ids  feeUngB  which  the  libel  or  slander  of  fhe  defendant  haa 
CTuaod^  and  the  mental  suffering  or  angnish  which  he  has 
endured  as  a  consequence  thereof^:  18  Ajoi.  &  Eag.  Ency.  of 
l-Ak-w,  1083.  Yet  in  such  actions  it  is  not  for  the  witnesses  or 
the  ^^*^  plaintiff  to  say  what  was  the  meaning  and  effect  of  the 
words  used,  but  such  meaning  mnst  be  left  to  the  jury,  under 
all  the  circnmstances :  18  Am.  ft  Eng.  Ency.  of  Law,  1078.  As 
eaid  by  Chief  Justice  Shaw,  in  Snell  t.  Snow  13  Met  (Mass.), 
278^  46  Am.  Dec.  730,  to  h^d  otherwise,  ^Vonld  be  to  make  the 
defendant's  liability  depend,  not  on  his  own  maUcions  intent 
aad  purpose  in  using  the  language,  whieh  mig}it  be  quite  in* 
noceni  and  free  from  blame,  but  upon  the  misconception  or 
imagination  of  the  person  in  whose  hearing  they  were 


w 


In.  discussing  the  same  princiide  m  a  suit  for  a  wrongful 
attaehment,  Justice  Stone  says,  in  City  Nat.  Bank  v.  Jeffries, 
HZ  Ala.  192 :  ^^In  the  present  case,  the  plaintiff  was  permitted 
to  testify,  against  the  dbjeetion  and  exception  of  defendants, 
that  by  the  issue  and  levy  of  the  attachment  he  Vas  much  dis« 
treased  and  harrassed  in  body  and  mind^;  that  he  ^was  almost 
crazy.'    He  was  also  permitted  to  prove  by  other  witnesses  the 
apparent  distress  he  suffered  in  consequence  of  the  attachments. 
3iich  testimony  as  this  can  be  legal  <mly  on  the  theory  that  for 
wrongs,  identical  in  nature  and  degree,  the  man  of  delicate 
organism  and  acute  sensibilities  is  entitled  to  greater  damages 
than  one  of  a  more  stoical  nature.    We  cannot  agree  to  this. 
That  one  who  has  been  wrongfully  and  vezatiously  attacked 
may  recover  for  his  wounded  feelings  cannot  be  denied.    But 
such  suffering  is  not  the  subject  of  direct  proof.    It  is  an  in- 
ference to  be  drawn  by  the  jury  from  the  manner  and  eauseless- 
nees  of  the  wrong.    The  nervous  organization  of  the  sufferer 
cannot  enter  into  the  account.    Furthermore,  such  test  might 
operate  very  unjustly.    The  loss  of  available  means,  and  of  com^^ 
mercial  credit,  might  greatly  distress  one,  while  wounded  pride, 
or  impaired  social  standing,  would  equally  oppress  another.    The 
court  erred  in  admitting  this  proof :  Herring  v.  Skaggs,  62  Ala. 
180,  34  Am.  Bep.  4;  Sledge  v.  Scott,  66  Ala.  202.** 

The  plaintiff's  statement  of  his  particular  conclusions  and  ap- 
prehensions from  failure  to  receive  the  telegram  should  have 
l)een  excluded. 

**•  The  defendant,  by  his  tenth  excepticm,  asks  to  have  the 
judgment  of  tlie  circuit  court  reversed,  "because  his  honor  erred 
in  failing  to  charge  defendant's  verbal  request  to  charge  that  th( 

Am.  St.  Rep.,  VoL  104—53 
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jtny  mi^t  consider  in  mitigation  of  damages  the  plaintiff's 
failure  to  use  other  means  wiiliin  his  reach/'    The  respondent 
insists  this  exception  cannot  be  considered^  because  the  leqaest 
was  Terbal^  and,  therefore^  did  not  comply  with  rule  11  of  the 
diOTit  court     It  is  said  in  Herskovitz  v.  Baird,  59  S.  C.  307^ 
87  S-  E.  922 :  ''As  the  rule  was  intended  mainly  for  the  benefit 
of  the  circuit  judge,  there  is  no  reason  why  he  should  not  dis- 
pense with  that  provision  requiring  requests  to  be  read  to  the 
court**    Here  the  circuit  judge  did  not  see  jRt  to  enforce  the 
rule,  and  the  exception  must  be  considered.     It  is  due  to  the 
presiding  judge  to  say  he  held  the  request  to  be  a  sound  l^al 
proposition,  but  did  not  then  give  it  to  the  jury  because  he  con^ 
sidered  he  had  already  practically  so  charged.     In  this  the  cir- 
cuit judge  fell  into  an  error  by  inadvertence.     The  general 
statement  that  the  jury  should  take  into  consideration  all  the 
facts  and  circumstances  in  estimating  damages  cannot  be  re- 
garded as  covering  this  specific  request^  and  there  is  nothing 
in  the  charge  on  the  subject  more  specific  than  the  general  in- 
struction. 

There  was  evidence  tending  to  prove  that  the  plaintiff  had 
time  and  opportunily  at  Columbia  and  Branchville  to  inquire 
as  to  his  mother's  condition  both  by  telegraph  and  telephone, 
but  made  no  effort  to  do  so.  In  view  of  this  evidence,  the  de 
f endant  was  entitled  to  the  instruction  requested,  that  the  jmy 
might  consider  in  mitigation  of  damages  the  failure  of  plaintiff 
to  use  other  means  of  conmiunication  within  his  reach.  There 
seems  to  be  a  general  concurrence  of  judicial  opinion  on  the  sub- 
ject: 27  Am.  &  Eng.  Ency.  of  Law,  1033. 

The  record  does  not  show  that  any  motion  was  made  for  a 
new  trial,  and,  therefore,  exceptions  as  to  its  refusal  cannot  be 
considered. 

The  third  and  tenth  exceptions  must  be  sustained,  and  a 
new  trial  ordered.    All  the  otlier  exceptions  are  overruled. 

*^^  The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed  and  the  case  remanded  for  a  new  trial 


Telegraph  Cwnpanies  are  liable  in  damages,  aeeording  to  tlie  better 
mle,  for  mental  suffering  due  to  tbeir  negligenee  in  tbe  transmiaaioii 
or  delivery  of  messages,  irrespective  of  whether  sneh  suffering  is  se- 
eompanied  hj  physical  pain  or  injury:  See  Barnes  v.  Western  Uiiios 
'''el.  Co.,  27  Nev.  438,  103  Am.  St.  Bep.  776;  Green  v.  Telegraph  Co, 

"^  N.  C.  489,  103  Am.  St.  Bep.  955,  and  eases  cited  in  the  eroei* 
'enee  note  thereto. 


CASES 

SUPKEME    COURT 

OP 

TEXAS. 

ICOTT  V.  FARMERS'  AND  MERCHANTS'  NATIONAL 

BANK. 

[97   Tex.   31,   75  8.  W.   T.] 

OOSPOBATIOHS.— A  IHractor  of  «  OoiperaUttB  cAimot  Act 
Br  It  iu  a  matter  in  whieli  be  bu  an  adTsrse  int«reat.     (p.  840.) 

OORPORATIOMS— mreeton-Fledge  of  Bonds  and  Tb«ii  In- 
mat. —  A  pledge  of  the  bonds  of  a  eorpoTBtion  for  the  purpose  of 
Koring  its  directors  against  liabUitj  for  an  indorsement  made  by 
b«m  for  it  cannot  be  made  where  the  directors  voting  to  authorize 
he  pledge  are  all  interested  in  it,  and  a  sale  onder  the  power  given 
n  the  mortgage  to  secure  soch  bonds  is  void.     (p.  S40.} 

FBAUDUUiMT  TBANBITEBS.— A  OonvoTanee  made  to  !)•• 
nnd  tbe  OrantoT'i  Oradlton  ia  void  as  against  them.     (p.  S40.) 

OOBPOSATIOKB,  Inaolvent  — Oonveyanca  In  IntorMt  of  DItac- 
M»  of, — A  eonvejance  made  by  an  insolvent  corporation  for  the 
leneflt,  in  whole  or  to  part,  of  its  directors  is  fraudulent  as  against 
l»  eraditors.     (p.  840.) 

KBOEIVEB'S  BAI^B,  Effect  of  npon  One  not  a  Furty  to  tlw 
W.— Wbere  tbe  property  of  a  litigant  is  placed  in  the  hands  of  a 
seeiver  and  sold  by  him,  the  purchaser  at  each  sale,  as  against  per- 
ons  not  parties  to  the  suit,  sets  no  better  title  than  was  held  by 
be  peraon  for  whom  the  reeeiver  was  appointed,  and  one  holding  n 
ndgmeat  against  SDeh  party  may  subsequently  proceed  under  it 
gainst  the  property  M  sold  as  that  of  his  judgment  debtor,  (pp 
«,  841.) 

KBO£ITEBS'   AKD  cmiOOBSIOlTEBS'   8AZ£,  Sffeet  of  as 

^lalnrt  Pkrtlea  to  the  Suit a  decree  for  the  sale  of  property  in 

l>e  hands  of  a  receiver,  followed  by  a  sale  thereunder,  passes  thi^ 
itle  and  claims  of  all  the  parties  to  the  suit  which  are  not  eTcepte<t 
»  reserved  by  the  terms  of  tbe  decree.  Therefore,  if  one  of  them 
■  a  judgment  debtor,  he  cannot  subsequently,  by  a  sale  under  hU 
ndgment,  obtain  any  title  to  the  property,     (p,  841.) 

OOSFOEATION— OfllceT  and  Piomotet,  Wben  cannot  Take 
'roparty  Eoniad  by.— When  property  is  conveyed  to  the  president 
I  k  corporation  in  consideration  that   it  will    bnild  and   operate 
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TaiNniy.  be  must  be  deemed  to  hold  the  property  in  trust  for  tk& 
•Skrporat  ioii«  unless  it  appears  by  some  contract  between  him  and  it 
that  he  had  authority  to  tajce  title  to  the  property  for  himself.  This 
remains  true,  though  the  president  claims  the  property  as  promoter 
and  for  serricee  rendered  the  corporation,     (p.  848.) 

COBPORATION,  Promoter's  Biirht  to  Propertj  of.— If  eao 
airtiag  as  a  promoter  and  subsequently  as  president  of  a  street  rail- 
way cv^riH>ratiott  renders  services  to  and  advances  money  for  it, 
this  may  entitle  him  to  compensation,  but  cannot  authorize  him  to 
take  and  hold  property  ipven  as  a  bonus  for  the  construction  of  its 
rc^vl,  unless  be  is  authorised  to  do  so  by  the  corporation  itself,    (pfi 

SALS  UMer  Tt«t  Dead  to  caear  Title  mad  Without  PaymsBl 
«f  AMf  lioMy«~Wben  a  Mile  of  real  property  is  made  by  a  trustee 
acting  under  a  trust  deed  to  secure  the  payment  of  indebtednea^ 
where  the  objeet  of  the  sale  is  merely  to  clear  the  title,  the  creditor 
mot  b^inie  an  act  ire  party  in  the  transaction,  and  no  money  being 
fv^id  as  the  leeult  of  the  tale,  ao  title  vests  in  the  purchaser,    (p. 

fiSTOPPSL  to  Beay  Sobstitiittoii  of  Corporation  to  Bights  of 
Promoter.— If  a  person  having  a  contract  whereby  he  is  to  acquire 
title  to  pro(Mi>rty  as  a  bonus  for  completing  and  operating  a  railros4, 
permits  auvi  proeuree  a  corporation  to  be  organized  to  build  asd 
o|>erate  such  road«  he  is  estopped  to  deny  that  it  is  properly  substi- 
tuted in  his  place  under  snek  contract.     Cp.  850.) 

APPEULILTB  P&ACnOB—FliidiiigB  of  Jorj,  WhflB  nay  be 
Disregarded.— Where  the  undisputed  facts  are  sufficient  to  enable 
the  su^^retue  court  to  properly  dispose  of  a  case,  it  may  disregard  the 
finding  v^f  the  jury  in  response  to  special  issues  submitted  to  thesL 
l^p.  8ol.^ 

COBPORATION,  QwMtionlng  Power  of  to  Acquire  Beal  Pnp> 
evty«— v^nly  the  state  can  take  advantage  of  the  want  of  power  of  t 
cor^vnuu^n  to  take  and  hold  real  estate,     (p.  853.) 

CORPORATION.  PresideBt  of,  Wken  maj  not  Hold  Property 
Because  He  Paid  Consideration  for.— Where  the  president  of  a  eo^ 
|H>rattv«n  eouUi  av^,  as  a^inst  it,  claim  title  to  property  under  t 
trustoo  s  s;ile.  it  is  immaterial  that  he  conveyed  property  in  satisfae- 
tiv^n  of  hU  bid  at  suoh  sale.  This  ean  only  give  him  a  claim  on  the 
eor(H^n«tu^n  for  the  amount  of  his  bid  or  for  the  value  of  the  prop 
erly  so  convevod.     (p,  854.) 

STBSST  BAILWATS-CoMtitational  Provision  as  to  PaialM 

Xalnes^— Tiie  rule  of  the  constitution  prohibiting  a  railway  from  sc- 
quiring  title  to  a  f^arallel  and  competing  line  doee  not  npply  to  street 
railways,     ^p.  85i») 

VEMIMtt'S  IJSH«  Wken  Does  not  Bzist.— Where  one  street 
railway  corporation  conveys  to  another,  and  the  latter,  as  part  of  the 

consivlerativm  for  the  conveyance,  agrees  to  buOd  the  road  and  oper 
ate  its  cars  to  a  desi|fnated  locality  for  a  term  of  yenre,  such  stipn- 
la t ion  being  inserted  for  the  benefit  of  the  directors  so  eoaveTis^ 
no  lien  exists  ai^ninst  the  property  so  conveyed  for  the  perfonsaaee 
of  sueh  agreement,     (p.  836.) 

'lark  &  Bollinger,  for  H.  C.  ScoU  nnd  Citiiras'  Siilwaj 

any, 

W.  Davis,  for  Fkimezs'  and  MerchantB'  Nati<HiiI  Bank 
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Eagene  WiUiamB  and  L.  W.  Campbell,  for  J.  £.  Parker  and 
ithers. 

■*■  QAINES,  C.  J.  This  case  as  tried  was  the  result  of  tte 
onsoUdatioD  of  two  suits. 

The  first  wa8  brought  by  the  Farmere'  and  Merchants'  Na- 
ional  Bank  of  Waco  against  H.  C.  Scott  and  the  Citizens'  Rail- 
iray  Company,  a  corporati<Hi  operating  street  railways  in  the 
nty  of  Waco,  for  the  recovery  of  certain  property  in  and  near 
laid  city  known  as  the  Dummy  Street  Bailway.  The  defend- 
ants in  that  suit  filed  a  general  demurrer,  a  general  denial,  a 
plea  of  not  guilty  and  also  specially  pleaded,  asserting  title  to 
the  property  and  setting  forth  the  nature  of  the  claim. 

The  second  suit  was  brought  by  J.  £.  Parker  and  others 
against  the  **  Farmers'  and  Merchants'  National  Bank  for  the 
recovery  of  the  same  property,  or  in  the  alternative  to  enforce 
a  lien  upon  it  Upon  motion  of  the  plaintiffs  in  this  case,  the 
two  suits  were  consolidated.  The  petitions  and  answers  of 
the  several  parties  fully  set  out  the  facts  as  subsequently  de- 
veloped by  the  evidence  and  we  deem  it  unnecessary  to  set  th^n 
forth  in  detail  here.  The  case  was  submitted  to  the  jury  upon 
special  issues  requested  by  the  respective  parties,  and  a  verdict 
was  returned  in  response  thereto.  Thereupon  a  judgment  was 
rendered  in  favor  of  the  Farmers'  and  Merchants'  Bank  for  the 
recovery  of  the  property  in  controversy  and  for  the  recovery  of 
certain  sums  of  money  against  the  Citizens'  Railway  Company 
for  rent,  damages,  etc.  Parker  and  Ms  associates  were  also 
decreed  to  have  a  hen  upon  the  property  for  a  sum  of  money 
found  by  the  jury  to  be  due  them. 

All  parties  having  appealed,  the  jud^nent  was  affirmed  by 
the  court  of  civil  appeals.  Each  of  the  parties  has  applied  for 
a  writ  of  error  to  this  court,  and  all  the  applications  have  been 
granted.  For  the  sake  of  brevity  in  discuBsing  the  questions 
in  the  case  the  Waco  Dummy  Street  Railway  Company  will  be 
designated  as  the  "Dummy  company,"  the  Waco  Electric  Eail- 
way  and  Light  Company  as  the  "Electric  company,"  and 
Parker  and  his  coplaintifEs  as  "Parker  and  his  associates." 

The  undisputed  facts  as  shown  by  the  evidence  introduced 
npon  the  trial  are  as  follows :  The  property  is  a  eubulban  street 
railway  and  was  constructed  by  the  Dummy  company,  a  cor- 
poration chartered  under  the  general  laws  of  the  state.  The 
company  began  to  operate  the  railway  in  February,  1891,  but 
in  a  few  months  it  suspended  the  operation  of  the  line,  be- 
came  insolvent  and  ceased  to  be    "a  going  coucem."     On  April 
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ecntion.  On  the  eecond  day  of  June,  1896,  W.  M.  Sleeper, 
-  Bobstitute  trustee  under  the  mortgage  of  April  15,  1891,  sold 
tO  property  and  at  the  eale  Parker  and  his  associates  became 
~«e  purchasers.  Other  facts  as  shown  by  the  undisputed  evi- 
taace,  or  as  established  by  the  findings  of  the  jury,  will  be 
Mted  in  connection  with  the  discussion  of  the  questions  in 
le  case. 

Parker  and  his  associates  claim  title  as  purchasers  at  the 
ale  by  the  substitute  trustee  under  the  mortgage  of  April  15, 
.891,  to  secure  the  $60,000  of  bonds.  They  also  claim,  in  the 
iltemative,  damages  for  the  failure  of  the  Electric  company 
x>  construct  and  maintain  its  line  of  electrtc  railway  to  Alta 
Vista,  as  it  agreed  to  do  in  the  contract  of  sale  by  the  Dummy 
company  to  it;  and  also  claim  a  vendor's  lien  upon  the  prop- 
erty to  secure  such  damages.  The  Farmers'  and  Merchants' 
Bank  claims  title  by  virtue  of  its  purchase  at  the  sheriff's  sale 
under  the  GravcB  judgment  and  also  by  virtue  of  Hobson's  pur- 
chase at  the  sale  by  Rogers,  trustee,  and  its  subsequent  purchase 
of  Hobson's  title  at  the  sheriff's  sale  by  virtue  of  its  judgment 
and  execution  against  him.  The  Citizens'  Railway  Company 
asserts  title  by  virtue  of  the  conveyance  by  the  Dummy  com- 
pany of  its  property  to  the  Electric  company  and  of  the  pur- 
chase ty  Scott  of  the  property  of  the  latter  at  the  sale  by  the 
special  master  and  of  ilie  conveyance  by  Scott  to  it. 

If  the  bonds  which  were  intended  to  be  secured  by  the  mort- 
gage of  April  15, 1891,  had  been  disposed  of  so  as  to  make  them 
an  existing  obligation  against  the  Dummy  company,  then  the 
mortgage  to  secure  them  would  have  constituted  a  first  lien  on 
the  property,  and  the  sale  by  **  virtue  of  the  power  given  in 
that  mortgage  would  have  passed  the  title  free  of  all  other 
claime — save  possibly  that  of  the  Graves  judgment.  Logically, 
therefore,  the  validity  of  that  sale  is  the  first  question  to  be  de- 
termined. 

The  bonds  intended  to  be  secured  by  this  mortgage  were  never 
sold.  As  we  have  seen,  by  a  resolution  of  the  board  of  directors 
of  the  corporation,  they  were  ordered  to  be  held  by  the  secre- 
tary to  secure  &e  directors  against  certain  obligations  incurred 
by  tbem  on  behalf  of  the  corporation.  Each  of  the  directors 
had  indorsed  the  paper  of  the  company  for  the  different 
amounts,  and  these  indorsements  were  antecedent  to  the  at- 
tempted pledge  of  the  bonds.'  In  response  to  an  issue  sub- 
mitted at  the  request  of  the  Farmers'  and  Merchants'  Bank  the 
jury  found  that  tJiese  bonds  were  not  pledged  with  the  concur- 
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rence  of  all  the  stockholders  of  the  Dummy  company.      A 
rector  of  a  corporation  cannot  act  for  it  in  a  matter  in   in 
he  has  an  adverse  interest :  Tennison  v.  Patton,  4  Tex.  Ct.  ' 
463,  67  S.  W.  92,  95  Tex.  284,  64  S.  W.  810.    All  the  direc 
heing  interested  in  the  pledge  of  ihe  bonds,  there  was  no 
to  act  for  the  company,  and  the  resolution  that  was  passed^^i 
having  been  concurred  in  by  all  the  stockholders,  in  onr 
ion  the  attempted  pledge  was  void,  and  Ihe  sale  nnder  the  p< 
given  in  the  mortgage  was  therefore  of  no  effect 

This  brings  ns  next  in  order  to  the  question  of  the  titL 
the  Farmers'  and  Merchants'  Bank.  We  will  first  discuss 
title  claimed  by  virtue  of  its  parchase  nnder  the  execul 
against  the  property  of  the  Dummy  company  issued  upon 
Graves  judgment  At  the  time  of  the  sale  imder  execni 
the  property  had  been  conveyed  by  the  Dummy  company 
the  Electric  company;  but  the  bank  alleged  in  its  pleadii 
in  effect,  that  that  conveyance  was  made  with  the  intent  to 
fraud  the  creditors  of  the  Dummy  company.  If  so,  the  co» 
veyance  was  void  as  to  the  bank  as  the  assignee  of  Graves,  for 
the  liability  for  which  the  judgment  was  rendered  existed  at 
the  time  the  conveyance  was  made.  The  undisputed  evidence 
showed  that  the  directors  of  the  Dummy  company,  or  at  least 
some  of  them,  owned  lands  near  a  localiiy  known  as  Alta  Vista. 
the  terminus  of  the  Dummy  company,  and  that  a  part  of  the 
consideration  of  the  sale  of  the  Dummy  company  to  the  Elec* 
trie  company  was  the  promise  on  part  of  the  purchaser  to  oper- 
ate a  street  railway  to  that  point  for  the  term  of  five  years. 
The  jury  found  that  this  stipulaticm  was  made  for  the  benefit 
of  the  directors  of  the  Dummy  company;  and  they  also  found,, 
that,  at  the  time,  that  corporation  was  insolvent.  Clearly,  a 
conveyance  made  by  an  insolvent  corporation  for  the  benefit 
in  whole  or  in  part  of  its  directors  is  fraudulent  as  against  its 
creditors.  It  follows  that  the  sale  made  by  virtue  of  the  exe^ 
cution  upon  the  Graves  judgment  passed  the  title,  subject  to 
existing  encumbrances,  unless  the  sale  by  the  special  master 
to  Scott  passed  the  title  to  the  property  free  of  the  claim  against 
it  of  the  Farmers^  and  Merchants'  Bank,  as  the  assignee  of  the 
Graves  judgment. 

If  at  the  time  the  decree  was  entered  which  ordered  the  sale 
of  the  ^'^  property  of  the  Electric  company  the  bank  had  not 
been  a  party  to  i^e  suit  in  which  the  receiver  was  appointed, 
the  authorities  seem  to  hold  that  the  purchaser  would  have  been 
in  no  better  position  with  respect  to  that  matter  than  was  the- 
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£le<.tric  company:  Foster  v.  Bame6>  81  Pa.  St.  377;  Hacken* 
aib*  Water  Co.  v.  De  Kay,  36  K  J.  Eq.  548;  Dann  Mfg.  Co. 
T^^arkhOTBt,  125  Ind.  317,  25  N.  E.  347.    We  are  of  opinion 
.  ^  such  holding  is  correct  upon  principle.    It  would  follow,. 
^  {(fefore,  that  had  the  bank  not  become  a  party  to  the  pro* 
^tr^ing,  it  would,  after  the  sale  and  conveyance  by  the  special 
master,  have  been  at  liberty  to  proceed  against  the  property 
as  that  of  its  jndgmrait  debtor  the  Dummy  company,  and  to 
have  caused  it  to  be  sold  under  execution,  and  having  purchased 
at  that  sale  to  have  contested  with  the  purchaser  at  the  sale 
tmder  the  receivership  the  validity  of  the  conveyance  from  the 
Dummy  company  to  the  Electric  company.    The  same  result 
would  have  followed  had  the  decree,  the  bank  being  a  party, 
ordered  the  property  to  be  sold  subject  to  its  claim.    But  as 
to  the  decree  which  was  actually  made,  the  statement  of  facts 
contains  the  following  recital  oiily  with  reference  to  the  Farm- 
ers' and  Merchants'  Bank:  '^The  decree  after  sustaining  a  gen- 
eral danurrer  to  the  pleadings  of  the  Farmers'  and  Merchants' 
National  Bank  and  striking  out  its  answer  and  cross-bill,  with- 
out prejudice  to  the  righte  of  said  Farmers'  and  Merchants' 
National  Bank  as  to  its  claim  of  lien  upon  the  property  and 
franchises  of  the  Waco  Dummy  Street  Bailway  therein  de- 
scribed as  the  property  of  W.  J.  Hobson,  the  suit  was  dismissed 
as  to  the  defendants  W.  J.  Hobscm  and  A.  Schuster,  and  the 
court  proceeded,"  etc.    The  decree  was  of  the  date  of  April  5, 
1895.    The  sale  was  made  by  a  special  master  as  commissioner 
of  the  court,  was  reported  and  duly  confirmed — all  during  the 
same  year.    The  Farmers'  and  Merchants'  Bank  dismissed  its 
intervention  in  October,  1897,  and    on   December   20th,  next 
thereafter,  the  final  decree  in  the  case  was  rendered.    It  was 
formally  admitted  upon  the  trial  that  the  final  decree  did  not 
affect  the  rights  of  the  bank.    What  the  bank's  plea  of  inter- 
Tention  contained,  the  evidence  does  not  show.    Its  claim  as 
assignee  of  the  Graves  judgment  is  not  mentioned  in  the  decree; 
Imt  we  think  it  is  to  be  presumed  that  it  set  up  all  its  equities 
on  that  suit.    At  all  events,  we  think  that  when  property  in 
the  hands  of  a  receiver  has  been  sold  by  a  decree  of  the  court, 
which  directs  a  sale  without  reservation  as  to  the  rights,  legal 
or  equitable,  of  any  party  to  the  suit,  the  sale  piursuant  to  such 
order  passes  the  title  free  of  all  claims  of  any  party  thereto. 
So,  if,  as  in  this  case,  the  sale  is  ordered  without  prejudice  aa 
to  a  particular  claim  of  one  of  the  parties,  the  sale  frees  the 
title  of  all  other  claims  by  the  same  or  any  other  party  to  the 
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-proceeding.  In  other  words^  the  sale  of  property  in  the  hoik 
-of  a  receiver  in  pursuance  of  a  decree  for  such  sale  passes  the 
'title  and  claims  of  all  parties  to  the  suit  which  are  not  excited 
or  reserved  by  the  terms  of  the  decree.  We  conclude,  theiefoie, 
that  the  Farmers'  and  Merchants'  Bank  took  no  title  by  rirtoe 
-of  its  purchase  at  the  sale  by  the  sherifiE  under  the  Graves  judg- 
tment. 

^^  The  question  then  arises  as  to  the  claim  of  title  of  tbe 
Farmers'  and  Merchants'  Bank  through  its  purchase  under  iis 
judgment  and  execution  against  Hobson.    In  order  to  dispose 
•of  this  question,  it  becomes  necessary  that  we  shall  give  in  some 
•detail  the  facts  in  relation  to  that  matter.    Hobson  vas  the 
promoter  and  principal  stockholder  of  the  Electric  companj. 
That  company  was  incorporated  under  the  general  laws  of  the 
state  about  February  26,  1891.     On  April  6,  1891,  a  contract 
"was  entered  into  between  one  Childress,  as  trustee,  on  behalf 
•of  himself  and  others,  in  which  the  Electric  company  obligated 
itself  to  construct  a  line  of  street  railway  along  certain  streets 
of  the  city  of  Waco  to  the  Waco  Female  College,  through  the 
lands  of  Childress  and  his  associates,  and  to  operate  the  same 
for  the  period  of  five  years-;  and  in  consideration  thereof,  Chil- 
dress, in  behalf  of  himself  and  associates,  bound  himself  and 
them  to  convey  to  the  company  four  blocks  of  lots  in  the  Um- 
versity  Heights  addition  to  the  city.    The  company  at  the  same 
time  gave  two  bonds  to  Childress  as  trustee,  one  with  and  one 
without  sureties,  to  secure  the  performance  of  the  contract  on 
its  pari     On  June  4,  1892,  Childress  and  others  filed  a  charter 
for  the  organization  of  the  University  Land  Investment  Com- 
pany, and  on  the  fourteenth  day  of  the  same  month  he  con- 
veyed the  four  blocks  previously  mentioned,  in  connection  with 
>a  large  body  of  other  lands,  "to  that   corporation.    August  1, 
1892,  the  University  TjsldA  Investment  Company  conveyed  the 
four  blocks  of  land  to  Hobson.    The  -deed  recited  that  it  vis 
made  "in  accordance  with  the  contract  of  April  6,  1891,  he- 
tween  A.  M.  'Childress,  as  trustee,  for  himself  and  associates, 
of  the  first  part,  and  the  Waco  Electric    Railway  and  ligh* 
Company,  of  the  second  part.**    This  shows  the  derivation  of 
Hobson's  title  to  the  four  blocks,  which,  as  we  shall  hereafter 
■see,  was  the  sole  consideration  which  passed  from  him  in  aao*' 
''action  of  his  bid  for  the  property  of  the  Dummy  company  « 

sale  by  Rogers  as  trustee. 
^  following  are  the  facts  which  led  up  to  the  sale  last  men- 
On  March  8,  1891,  Hobson  in  his  own  name  enteirf 
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ito  a  contract  with  the  Dumm;  company  by  which  the  com- 
my  agreed  to  sell  him  ite  property,  except  the  rolling  stock, 
td  in  consideration  thereof  he  agreed  to  convey  to  the  com- 
iny  the  four  blocks  of  land  in  the  UniverBity  Heights  addi- 
m  hereinbefore  mentioned,  for  the  acquisition  of  which  the 
lectric  company  then  had  «  contract  with  Childress  and  hia 
sociatea.  The  contract  was  assented  to  in  writing  by  all  Hie 
Dckholdera  of  the  Dummy  company  and  contained  other  stipu- 
tiona  not  necessary  to  mention  in  this  connection.     On  April 

189S,  the  directors  of  the  Ihunmy  company  met  and  adopted 

resolution  aathorizing  a  conveyance  of  its  property  to  the 
lectric  company.  On  the  same  day  its  stockholders  met  and 
:  ;d  a  similar  resolution;  and  immediately  thereupon,  J.  E. 
er,  as  president  of  the  Dummy  company,  executed  to  the 
.If.tmc  company  a  deed  conveying  the  property  in  accordance 

iili  the  resolution.  A  copy  of  the  deed  is- not  set  out  in  the 
:,!;iment  of  facta,  but  it  does  appear  that  the  deed  was  made 
1  accordance  with  ***  a  resolution  approved  by  J.  W.  John- 
>n.  one  of  the  directors,  and  unanimously  adopted  by  them. 

iij^  resolution  provided  that  the  deed  should  obligate  the 
niimny  company  to  free  the  property  from  al!  encumbrancea 
nd  should  "recite  a  cash  consideration  of  $7,500  and  the  ob- 
igation  of  said  Electric  company  and  of  said  Hobson  to  operate 
aid  roads  five  years  from  date  of  equipment  by  making  four 
oimd  trips  each  day  each  way."  The  testimony  shows  that  it 
'Hs  agreed  hy  some  of  the  officers  of  the  Dummy  company  that 
a  order  to  free  the  property  of  all  encumbrances,  it  was  best 
0  have  a  sale  made  tinder  the  mortgage  to  the  Citizens'  Bank, 
Q  which  Bogerg  was  named  as  trustee ;  and  one  or  more  of  the 
'fficers  of  the  Dummy  company  procured  the  property  to  be 
dvertiaed  for  sale,  under  the  power  contained  in  that  morfc- 
I>ge.  In  reference  to  that  matter  John  Sleeper  testified:  "I 
fas  a  stockholder,  director  and  secretary  of  the  Dummy  Street 
Railway  Company.  The  trustee's  sale  by  Eobert  H.  Rogers, 
rastee  of  the  property  of  the  Dummy  Street  Railway  Company, 
ndading  its  line  of  railway,  in  June,  1892,  was  made  for  the 
^aco  Electric  Eailway  and  Light  Company,  and  the  purpose 
>I  BQch  sale  was  to  clear  the  title,  under  the  original  deed  of 
mst  I  know  this  by  acting  in  that  matter,  and  I  did  it  in 
part.  Myself  and  Mr.  Parker,  the  president,  did  it  Mr.  Hob- 
>on  had  nothing  whatever  to  do  with  it  until  he  went  over  ^'^^^^ 
me  and  bought  it.  He,  Hobson,  bought  it  for  the  benef 
the  Waco  Electric  Eailway  and  Light  Company  under  an 


844  American  State  Beports,  Vol.  104.  [Tena^ 

ment  between  us  all.  It  occurred  in  this  way:  On  the  day 
Bogers  as  trustee  was  to  make  the  sale  I  went  and  got  Mr. 
Hobson  and  brought  him  here  to  the  courthouse,  and  stood 
there  as  it  was  sold  by  Mr.  Sogers,  and  Mr.  Hobson  bought  it  in. 
When  I  went  to  Mr.  Hobson  I  went  for  the  purpose  of  getting 
him  to  carry  out  the  original  contract  I  just  said,  'Mr.  Hob* 
son,  the  railroad  is  going  to  be  sold  to-day,  and  yon  just  go  oyer 
and  buy  it  in  for  tiie  Waco  Electric  Railway  and  Light  Com* 
pany.*  He  said,  'All  right,'  and  just  walked  over  there  with 
me  and  the  deed  was  made  out  by  Bogers  to  Mr.  Hobson^  sad 
Mr.  Parker  paid  Mr.  Bogers  $25  for  executing  tte  iJeed.'* 

Hobson's  testimony  as  given  upon  a  former  trial  was  read  in 
evidence  and  was  as  follows:  '^I  was  president  and  a  director 
of  the  Waco  Electric  Bailway  and  Light  Company  on  the  seventh 
day  of  June,  1892,  and  had  been  such  president  and  director 
ever  since  its  organization.    It  was  incorporated  on  the  26th 
of  February,  1891,  and  we  organized  shortly  after  that,  but  I 
don't  know  the  day.    I  don't  think  it  was  more  than  a  montii 
or  two  afterward.    It  was  certainly  in  the  early  part  of  1891. 
I  don't  think  I  paid  any  money  at  the  trustee's  sale  made  by 
Bobert  H.  Bogers  on  June  7,  1892.    I  paid  some  property,  four 
blocks  in  University  Heights  addition.    They  belonged  to  me. 
How  they  came  to  be  mine  was  that  they  were  deeded  to  me  by 
Mr.  Childress,  or  the  University  Heights  Company,  rather,  as 
a  bonus  for  extending  the  street  railway  through  ■•  their  land 
I  made  a  contract  with  them.    I  made  it  in  the  name  of  tiie 
Waco  Electric  Bailway  and  Light  Company.     [Here  the  con- 
tract in  evidence  was  shown  him  and  he  identified  it  as  a  da« 
plicate.]     The  signature  to  that  contract,  W.  J.  Hobson,  presi- 
dent of  the  Waco  Electric  Railway  and  light  Company,  and 
the  signature  of  Sam  Hobson  as  secretary  are  genuine  signatures 
and  the  seal  of  the  company  is  duly  impressed  thereon.    Why 
I  claimed  these  lots  was  because  I  earned  them  as  promoter. 
This  contract,  however,  was  made  after  the  company  was  incor- 
porated.   The  contract  shows  that  as  president. of  the  Waco 
Electric  Bailway  and  Light  Company,  and  vrith  the  consent  of 
the  directors,  I  made  this  contract  to  run  the  electric  road  out 
there  to  that  property  and  over  that  property,  in  consideration 
of  a  donation  to  the  company  of  these  four  blocks.    Yes,  that  is 
true.    It  would  seem  that  those  four  blocks  [were]  donated  to 
the  company,  but  that  actually,  as  I  understood  it  at  the  time 
and  since,  [they]  belonged  to  me.     The  consideration  I  paid 
for  the  four  blocks  was  time  and  money.    Yes,  I  was  president 
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!<he  company  and  s  director,  but  I  was  not  getting  any  8al« 
k  I  did  not  get  any  pay  for  my  time.  I  was  abo  the  main 
ttholder— owned  most  of  the  stock.  I  do  not  think  any- 
ftf  else  owned  any  at  that  tirae^  except  there  [were]  some 
IT  shares  held  by  parties  here.  Bart  Moore  was  a  director, 
A  so  was  Mr.  John  Sleeper,  and  so  was  Judge  Williama.  It 
a  fact  that  the  Waco  Electric  Bailway  and  Light  Company 
id  for  constructing  that  road  ont  there  to  the  Universiiy 
eights  addition;  that  is,  I  paid  for  it  and  charged  it  up  to 
le  company.  It  was  bnilt  mostly  with  my  money--^mainly 
[>  to  that  time.  I  built  it  in  the  name  of  the  Waco  Electric 
ailway  and  light  Company.^  Asked  if  he  had  not  used  the 
mds  of  the  Waco  Electric  Bailway  and  Light  Company  in 
implying  with  the  Childress  contract,  he  said :  ^^ell,  I  don't 
now  whether  they  had  any  funds.  I  could  not  tell  without 
K>king  the  thing  up.  At  that  time,  I  think  not.  I  think  I 
applied  individually  about  all  the  funds  up  to  the  time  they 
ommenced  running  the  cars  out  there.  I  loaned  this  fund  to 
he  company  and  the  company  built  the  track  out  there  in  ac- 
ordance  with  the  ccmtracf  Here  the  witness  was  shown  a 
leed  from  J.  E.  Parker,  president  of  the  Waco  Dummy  Street 
EUilway  Company,  to  the  Waco  Electric  Bailway  and  Light 
Company,  conveying  the  Waco  Dummy  Street  Bailway,  already 
n  evidence,  of  date  of  April  4,  1392,  and  he  was  asked  if  these 
lots  belonged  to  him  individually  why  he  took  that  deed  to  the 
n^sco  Electric  Bailway  and  Light  Company  instead  of  to  him- 
self, to  which  he  answered:  "Well,  I  expected  it  to  become  a 
part  of  the  system  at  that  time.  I  don't  know  whether  I  ever 
saw  this  deed  or  not.  I  could  not  tell.  I  don't  know  that  I 
put  it  on  record.  I  don't  think  I  did.  I  donH  know  whether 
it  was  put  upon  record  by  anybody  or  not  If  it  is  so  certified, 
it  must  have  been.  I  am  speaking  now  of  my  own  knowledge. 
I  don't  remember,  I  know  there  was  such  a  deed.  I  heard 
about  it,  but  I  don't  think  I  ever  saw  it.  I  don't  remember 
whether  I  ever  did  or  not.  When  I  bought  the  property  at 
Rogers'  trustee  sale,  ^^  in  June,  1892,  I  never  paid  any  cash. 
The  consideration  that  I  paid  for  that  purchase  was  these  four 
blocks  of  ground  out  at  TTniversity  Heights,  blocks  1,  39,  49 
and  67.'^ 

As  bearing  upon  the  title  to  the  four  blocks  which  were  con- 
veyed by  Hobson  to  Parker  and  his  associates,  and  which  were 
tiie  sole  consideration  paid  for  the  property  at  the  trustee's  sale, 
4  contract  between  Hobson  and  one  Moore  was  offered  in  evi- 
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dence,  which  was  made  in  the  early  part  of  the  year  1891.    The 
contract  waa  aa  follows : 

^t  ia  agreed  between  &e  parties  hereto  that  they  will  bqIk 
scribe  the  amounts  respeddyely,  W.  J.  Hobson  $150,000  and 
Bart  Moore  $50,000,  of  stock  of  the  Waco  Electric  Bailway  and 
light  Company,  under  the  conditions  and  agreements  as  fd* 
lows: 

'^.  J.  Hobson  is  to  furnish  the  first  money  to  start  the 
building  of  said  railroad  and  light  plant  and  is  to  furnish  alt 
the  capital  needed  to  complete  the  plant  as  follows:  An  incan* 
descent  light  plant  of  at  least  2,000  lights,  and  enough  of  the 
track  and  cars  and  power  to  run  the  cars  to  fill  all  the  oontraets 
made  by  the  said  railway  company  with  parties  who  have  made 
donations  to  secure  the  building  of  said  road.  The  money  and 
real  estate  received  from  donations  and  the  proceeds  of  sale^ 
of  real  estate  donations  are  to  be  used  in  construction  of  the 
road,  and  the  balance  is  to  be  made  up  as  aforesaid  by  said 
Hobson  with  the  following  exceptions,  that  is,  Bart  Moore  is 
to  furnish  the  sum  or  sums  altogether  of  ten  thousand  dollais 
($10,000)  as  needed  for  the  prosecution  and  completion  of  the 
work  for  which  said  Moore  is  to  receive  said  ($50,000)  fifty 
thousand  dollars  of  stock  which  he  is  to  subscribe  fully  paid. 

^^It  is  further  understood  and  agreed  between  said  Hobson 
and  Moore  that  Hobson  is  to  manage  the  building  of  the  road 
and  light  plant,  without  charge  for  his  time,  and  Moore  is  to 
assist  in  the  same  until  such  time  as  the  plant  may  be  completed 
and  in  operation. 

''The  donations  for  building  said  electric  railway  are  to  be 
deeded  to  W.  J.  Hobson  and  Bart  Moore  personidly,  as  they 
may  agree,  or  part  to  each  as  their  interests  may  appear,  to  be 
sold  at  market  pricea  for  the  use  of  the  railway  company  as 
herein  provided.*' 

But  the  following  testimony  of  Hobson  given  on  a  previous 
trial  was  then  read: 

''This  paper  handed  me,  which  purports  to  be  an  agreemeat 
between  W.  J.  Hobson  and  Bart  Moore,  is  in  the  handwriting 
of  my  son  Sam,  that  is,  S.  A.  Hobson.  I  made  that  agreement 
as  stated  in  that  contract  That  is  the  contract,  but  it  is  not 
all  there.  There  is  an  addendum  to  this  contract  that  is  not 
there,  that  is,  an  addendum  made  afterward.  This  contract 
was  made  in  1891,  about  the  time  we  commenced  building  the 
^ad.     There  were  several  things  done  after  that  that  qualified 

t  contract  very  materially. 
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'The  addendum  that  I  spoke  of  was  rescinding  that  contract 
and  releasing  Mr.  Moore  from  it  At  that  time  I  had  already 
made  contracts  for  the  bonuses,  and  as  I  understand  it,  I  con- 
tracted with  Mr.  '^  Moore  with  reference  to  the  bonuses  as 
my  property.  Mr.  Moore  didn't  comply  with  this  contract, 
that  is,  not  fully.  He  had  partially,  and  I  released  him  from 
it  and  paid  him  up.  Mr.  Moore  paid  the  first  part  of  that 
money,  and  he  got  a  note  of  the  company  for  it.  He  gave  me 
a  note  for  $2,500.  He  was  to  pay  $10,000.  He  paid  a  little 
over  a  fourth  of  it.  I  made  a  contract  for  these  bonuses  foe 
myself  as  I  understood  it  What  I  mean  is,  that,  whilst  I 
owned  the  bonuses,  I  made  a  contract  with  Mr.  Moore  that  H 
he  would  do  those  things  I  would  use  those  bonuses,  if  neces- 
sary, to  help  build  the  railroad.  When  I  would  sell  land  I 
would  put  it  in  the  railroad  and  charge  it  up.  I  put  in  other 
money  at  the  same  time.  Most  of  the  money  was  supplied 
from  the  outside,  gotten  by  me,  and  if  I  sold  some  of  the  land 
and  used  the  money  on  the  road  I  charged  the  road  with  it. 

**After  I  procured  the  charter  for  the  Waco  Electric  Railway 
and  Light  Company  about  the  26th  of  February,  1891,  it  waa 
hardly  a  couple  of  months  after  that  before  I  organized  the 
company.  I  don't  remember  how  long;  it  might  not  have  been 
two  weeks.  The  stock  was  not  placed  at  the  time  I  organized 
the  company;  the  road  had  not  been  built  at  all  anywhere — 
nothing  done  toward  building  it,  except  I  was  there  inspecting 
and  getting  ready  to  build  the  road.  When  I  was  making  the 
contract  for  bonuses  I  made  the  proposition  to  Mr.  Childress 
about  as  set  forth  in  the  contract  in  evidence.  I  proposed  to 
sign  the  contract  indiyidually,  like  I  had  all  the  other  bonuses 
up  to  that  time.  Mr.  Childress  said  he  would  not  sign  in  that 
way.  I  signed  the  railroad's  name  because  Mr.  Childress  in* 
sisted  it  be  signed  that  way;  tbe  deed  was  made  to  me  for  the- 
land  covered  by  said  contract  I  told  Childress  the  deed  was  to* 
be  made  to  me;  this  was  at  the  time  the  contract  was  signed^ 
I  told  him  the  property  was  to  be  deeded  to  me;  no  one  ever* 
objected  to  me  having  the  blocks  of  ground  covered  by  the  con* 
tract  with  Childress.  It  was  known  to  the  directors  and  stock- 
holders generally  that  I  was  to  have  said  blocks  of  ground.  I 
had  an  understanding  with  the  Dummy  people  that  they  would 
take  these  blocks  as  the  consideration  and  I  afterward  conveyed 
the  blocks  to  J.  E.  Parker. 

"I  do  not  think  there  were  any  shares  of  the  Waco  Electric 
Bailway  and  Light  Company  issued  to  anyone  until  May,  1891,, 


448  Aheuoak  State  Befobts,  Vol.  104.        [Ten^ 

except  vhat  I  had  paid  in  after  May  1, 1891.  Mr.  Shuate  md 
myBelf  owned  moat  all  the  stock.  I  do  not  think  at  the  time  of 
the  donation  of  these  four  blocks  bj  Childless  and  his  wath 
•eiates  that  it  was  understood  and  agreed  between  me  and  wj 
.associates  that  said  blocks  were  to  be  nsed  for  the  benefit  of  the 
-company.  I  don't  fliink  it  was  nndorstood  and  agreed  between 
tiie  directors  of  the  Waco  Electric  BaUway  and  light  Compaaji 
including  Bart  Moore^  John  Sleeper  and  Judge  Williams^  thit 
eaid  blocks  of  ground  were  to  be  used  for  the  benefit  of  ifas 
-company.'' 

Bart  Moore  testified  that  the  four  blocks  of  Iota  were  eon- 
Teyed  to  Hobson  for  the  benefit  of  &e  Electric  company.  His 
testimony  and  that  quoted  is  about  all  the  testimony  bearing 
upon  the  question  of  Hobson's  title  to  these  blocks. 

^  The  contract  between  Hobeom  and  Moore  shows  the  sdMOie 
imder  which  the  Electric  company's  enterprise  was  inaugurated; 
and  from  that  contract  it  appears  that  Hobson  was  to  funiiiii 
the  money  for  the  building  of  the  railway  and  the  light  plsntr 
jmd  that  he  was  to  manage  the  construction  without  charge  for 
his  time.  It  also  appears  therefrom  that  &e  bounties  the  com- 
pany should  acquire^  as  inducements  to  the  construction  snd 
operation  of  the  railway,  were  to  be  conveyed  to  either  Hobsoa 
or  Moore  for  the  use  of  the  company.  It  was  under  this  con- 
tract that  the  corporation  was  organized  and  the  work  began* 
In  the  contract  between  Childress  and  the  Electric  company, 
Childress  bound  himself  and  his  associates  to  convey  to  the 
•company,  or  to  such  person  as  it  might  designate,  two  of  the 
four  blocks  of  lots,  upon  completion  of  the  proposed  railway 
from  Ninth  and  Austdn  streets  to  the  Waco  Female  College; 
and  the  other  two,  when  the  road  was  completed  from  the  pub- 
lic square  to  the  same  place.  The  construction  and  operation  of 
the  railway  was  to  be  the  consideration  of  the  conveyance,  sad 
it  is  to  be  presumed  it  had  been  constructed  and  was  in  open- 
tion  on  August  1,  1892,  when  the  conveyance  was  made  to 
Hobson.  It  is  evident  that  the  consideration  proceeded  from 
the  company;  and  we  think,  therefore,  that,  in  order  to  shov 
that  Hobson,  who  was  its  president  at  tiie  time  the  deed  was 
made  to  him,  did  not  take  the  title  for  the  benefit  of  the  com- 
pany, it  should  have  been  made  to  appear  that  some  ccntntfi 
had  been  legally  made  between  them  and  the  corporatkm  where- 
*  V  he  was  authorized  to  take  full  title  to  himself  to  the  property. 

orporation  may  contract  through  a  duly  aufhoriaeil  agen^ 
^e  authority  of  the  agent  must  ordinarily  be  derived  fna 
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its  board  of  directors  acting  as  a  body.    It  may  be  that  (he 
irhole  body  of  the  stockholders  give  such  authority,  or  may  at 
least  estop  themselves  from  denying  that  such  authority  has 
l»en  given.     There  is  no  pretense  whatever,  in  this  case,  that 
there  was  ever  any  resolution  of  the  directors  or  any  action 
whatever  of  the  stockholders  of  the  Electric  company  which  gave 
Hobson  the  right  to  claim  the  bonus  given  to  the  company  for 
the  construction  and  operation  of  its  road.    That  Hobson  may 
have  changed  his  contract  with  Moore,  or  that  the  directors 
knew  that  he  was  claiming  the  bonus  as  Hobson  testified,  can 
make  n»  difference.    The  blocks  were  earned  by  the  company 
under  a  contract  in  the  name  of  the  company,  and  became  equi- 
tably the  property  of  the  company,  unless  properly  authorized 
to  be  conveyed  to  Hobson  for  his  own  benefit.    Under  the  con- 
tract with  Moore,  it  is  very  clear  that  he  could  not  have  claimed 
the  blocks  as  his  own;  and  while  in  his  testimony  he  attempts 
to  show  that  that  contract  was  changed  by  a  subsequent  agree- 
ment between  himself  and  Moore,  he  nowhere  says  that  this 
change  was  made  before  the  blocks  were  conveyed  to  him  by  the 
University  Land  Investment  Company.    But,  leaving  that  con- 
tract wholly  out  of  view,  we  fail  to  see  how  under  the  facts  of 
this  case  Hobson  could  claim  the  property  as  his  own  in  the 
absence  of  some  corporate  action  on  the  part  of  the  company 
which  authorized  him  to  take  a  conveyance  of  the  property  for 
his  own  use.    **  If,  without  salary  or  other  compensation,  he 
rendered  services  in  the  advancement  of  the  enterprise,  and  if 
he  furnished  his  own  money  to  construct  the  road,  this  may 
have  entitled  him  to  compensation  by  the  company,  but  it  did 
not  entitle  him  to  take  and  hold  tiie  property  of  the  corporation 
as  his  own  unless  authorized  to  do  so  by  the  corporation  itself. 
We  therefore  conclude,  that  when  the  four  blocks  of  lots  wero 
conveyed  by  the  University  Land  Investment  Company  to  Hob- 
son he  held  them  in  trust  for  the  Electric  company. 

We  come  next  to  the  question  as  to  the  effect  of  the  sale  by 
Sogers,  as  trustee,  at  which  the  property  of  the  Dummy  com- 
pany was  bid  off  by  Hobson.  In  regard  to  this  matter  the  fir$t 
inquiry  which  suggests  itself  to  our  minds  is.  Was  this  a  sale 
which  passed  any  title  whatever?  The  property  was  mortgaged 
to  the  Citizens'  National  Bank  to  secure  the  payment  of  an  in- 
debtedness due  to  it  by  the  Dummy  company.  It  seems,  though 
the  testimony  is  not  direct  upon  the  point,  that,  at  the  time  the 
property  was  advertised  and  at  the  time  it  was  sold,  this  in- 
debtedness had  not  been  paid.    Therefore  the  trustee  was  em^ 
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powered  to  sell  the  property  for  cash  to  pay  the  indebtedness. 
The  sale  was  made  to  clear  out  the  title  of  the  Electric  com* 
panVy  as  the  CTidence  showed  and  as  was  found  by  the  verdict 
of  the  jury.     With  the  view  to  carry  out  the  purpose  of  clearing 
out  the  title,  a  sale  in  form  was  made;  the  property  waa  bid 
off  by  Hobson  for  the  sum  of  $7^500 ;  but  the  money  was  newer 
in  fact  paid.    The    bank,    the    mortgage    creditor,    recoTered 
nothing.    The  only  consideration  of  the  deed  which  was  eie> 
cuted  was  the  oonTeyanoe  of  the  four  blocks  of  lots  previonsly 
mentioned — not  to  the  mortgagee,  the  bank,  bnt  to  Parker,  pre- 
sumably as  the  representati?e  of  the  Dummy  company  or  of  its 
directors.    The  contract  betweoi  the  Dummy  company  and  the 
Electric  company  bound  the  latter  to  convey  the  blocks  upcm  com- 
pliance by  the  former  with  the  terms  of  the  agreement,  and  hence 
that  couTCTance  could  not  constitute  a  consideration  for  another 
contract    We  note  just  here  that  it  is  insisted  on  behalf  of 
the  Farmers'  and  Uerohants'  Bank  that  Hobson  was  entitled 
to  the  lots  under  his  original  contract  with  the  Dummy  com- 
pany, which  was  in  his  individual  name,  and  as  is  also  insisted 
for  his  own  benefit.    The  answer  to  this  claim  is,  that  he  could 
never  have  acquired  title  to  the  lands  except  by  complying  with 
the  terms  of  that  contract.    This  he  made  no  pretense  of  doin^ 
but  permitted  the  Electric  company,  of  which  he  was  president, 
to  take  his  place  in  the  contract,  and  to  accept  the  conveyance 
of  the  Dummy  property.    That  he  may  not  have  been  present 
when  the  deed  was  executed  can  make  no  difference.     He  admits 
that  he  knew  of  the  deed  and  does  not  testify  that  he  made 
any  objection  to  the  transaction  or  asserted  at  the  time  any 
claim  as  against  the  rights  of  the  Electric  company  under  the 
conveyance.    The  testimony  admits  of  no  conclusion  other  than 
that  the  whole  transaction  was  carried  out  by    his  consent,  if 
not  by  his  procurement.    We  think  he  and  those  who  claim  im- 
der  him  should  be  held  estopped  to  deny  that  the  ^'^  Electric 
company  was  properly  substituted  to  his  place  under  his  original 
contract. 

It  is  worthy  of  note,  that,  in  the  transaction  which  resulted 
in  the  sale  by  Rogers  as  trustee,  so  far  as  we  have  been  able  to 
see  from  the  testimony,  the  Citizens'  National  Bank,  the  mort- 
gagee, does  not  appear.    It  did  not  order  the  sale  nor  did  it 
"^iceive  any  money  or  any  equivalent  therefor  upon  the  bid  of 
bson.    This  is  probably  accounted  for  by  the  fact  that  the 
■^  due  to  it  from  the  Dummy  company  were  secured  by  the 
ures  of  its  directors  or  some  of  them. 
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The  only  deduction  from  the  testimony  is  that  the  sale  was  a 
mere  scheme  to  clear  the  title,  which  had  been  conveyed  by  the 
Dummy  company  to  the  Electric  company,  and  that  this  was 
done  in  pursuance  of  that  provision  in  the  contract  between  the 
two  corporations  that  the  title  to  the  Electric  company  was  to 
be  freed  from  encumbrances.  Therefore,  we  fail  to  see  how 
Hobson^  the  president  of  the  latter  company,  could,  by  purchas- 
ing at  such  sale  acquire  title  as  against  that  company. 

So  far  we  have  treated  the  questions  just  considered  upon  the 
facts  which  we  think  are  shown  by  the  undisputed  evidence  ad- 
duced upon  the  trial.    The  chief  embarrassment  in  the  deter- 
mination of  the  questions  grows  out  of  the  findings  of  the  jury 
upon  the  special  issues  submitted  to  them.    The  court  of  civil 
appeals  held,  that,  since  the  assignment  to  the  action  of  the 
trial  court  in  refusing  to  set  aside  the  verdict  was  too  general 
to  be  considered,  the  findings  of  the  jury  should  be  taken  as 
established  facts  and  binding  upon  the  appellate  courts.     Ordi- 
narily, this  is  the  true  rule;  but  whether  such  rule  is  inflexible 
and  should  be  deemed  to  apply  in  a  case  like  this,  where  the 
issues  submitted  were  as  to  isolated  facts  and  some  of  the  find- 
ings appear  to  be  directly  in  conflict  with  the  evidence,  we  need 
not  determine. 

We  will  briefly  consider  some  of  these  findings,  as  to  their  ef- 
fect upon  the  true  issues  in  the  case. 

1.  In  response  to  an  issue  submitted  by  the  Farmers'  and 
Merchants'  Bank  the  jury  found,  in  effect,  that  the  considera^ 
tion  of  the  conveyance  of  the  four  blocks  to  Hobson  '^moved 
from  Hobson  to  the  maker  of  the  deed"  '^in  money  and  ser- 
vices." As  we  think,  this  was  not  a  controlling  issue  in  the 
case.  The  evidence  was  probably  sufBcient  to  show  that  he 
furnished  the  money  to  construct  the  railway  of  the  electric 
company  and  rendered  service  in  its  construction.  It  does  not 
follow  tiiat  he  did  not  advance  the  money  and  render  the  services 
for  the  company.  As  we  have  already  said,  he  may  have  had 
a  claim  against  the  company  for  the  money  and  services,  but 
could  not  claim  the  lots  which  were  the  consideration  of  the 
construction  of  the  road^  which  was  built  by  and  for  the  com- 
pany, vrithout  some  action  on  the  part  of  the  directors  of  the 
corporation  which  gave  him  that  right. 

2.  The  jury  also  found,  in  response  to  an  issue  submitted 
by  the  bank,  tiiat  it  was  the  intention  of  the  makers  of  the  deed 
to  Hobson  and  of  Hobson  himself  to  vest  title  in  him  for  his 
own  benefit.    We  ••  think  it  immaterial  that  the  parties  to  the 
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deed  may  have  intended  to  invest  the  title  in  Hobson  for  bit 
own  use.  This  intention  exists  in  every  case  of  a  constmetiiv 
trust 

3.  It  was  also  found  by  the  jury  that  Hobeon  'Vas  owner* 
of  the  blocks.  He  was  the  owner  in  the  sense  that  he  held  the 
legal  title.  It  does  not  follow  tiiat  he  held  the  equitable  titk. 
Besides  the  issue  as  to  the  ownership  of  the  lots  involved,  un- 
der the  evidence,  questions  of  law  and  fact,  and  there  having 
been  no  instructions  as  to  the  law  applicable  to  the  issue,  it  is 
impossible  to  determine  what  were  the  facts  found  by  them. 
They  may  have  been  mistaken  as  to  the  law,  and  this  mistake 
may  have  led  to  the  finding. 

4.  We  also  think  it  immaterial,  as  found  by  the  jury,  ''thai 
tt  was  agreed  between  Parker  and  his  associates,  being  directors 
of  the  Dummy  company,  on  the  one  hand,  and  Hobson  on  the 
other/'  that  they  accepted  the  four  blocks  in  payment  of  his  bid. 

5.  The  jury  also  found  that  Childress  entered  into  the  con- 
tract to  build  the  electric  line  with  ''Hobson  as  an  individual." 
Since  the  contract  was  in  writing  and  was  made  with  the  Elec- 
tric company,  it  is  difficult  to  conceive  the  meaning  of  this 
finding,  unless  it  be  that  Hobson  made  the  contract  with  the 
intention  that  it  should  inure  to  his  own  benefit  He  testified 
himself  that  Childress  refused  to  contract  with  him  personallyi 
but  consented  to  contract,  and  did  contract^  with  the  company. 
That  Hobson  may  have  intended  the  contract  for  his  own  benefit 
can,  as  we  think,  make  no  difference.  It  was  the  contract  of 
the  company. 

6.  In  answer  to  an  issue  in  substance  whether  Hobson  paid 
any  money  for  the  four  blocks,  and  if  so  when,  how  much  and 
to  whom  did  he  pay  it,  the  jury  found  simply,  "Yeg,  in  comple- 
tion of  road,  money  and  services  paid  to  A.  W.  Childress." 
This  finding  is  incomplete,  and  for  that  reason  diould  probably 
not  be  considered;  but  if  considered,  it  amounts  to  no  more 
than  a  similar  finding  in  re^onse  to  an  issue  submitted  at  the 
request  of  the  bank,  the  effect  of  which  we  have  already  difi- 
cuissed. 

7.  The  following  issues  were  submitted  as  (me,  at  the  re- 
quest of  Scott  and  the  Citizens'  Railway  Company,  and  to  them 
the  accompanying  answer  was  given:  "Did  W.  J.  Hobson  pay 
out  any  money  as  a  bidder  at  said  sale?  And  did  he  give  any 
consideration  for  the  deed  made  to  him  by  said  Rogers  as  trus- 
tee ?"  Answer :  "He  did.''  In  view  of  the  fact  that  the  undis- 
puted testimony  shows  that  no  money  was  paid  at  the  sale,  ex- 
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cept  $25y  which  was  paid  by  Parker  to  Sogers^  truBtee,  for  mak- 
ing the  deed,  and  with  money  which  he  testified  '^Icmged  to 
Hie  eoacem/*  it  is  incomprdieneible  to  us  that  the  jury  should 
have  intended  to  find  the  affirmatiye  of  the  first  question  sub- 
mitted in  the  issue.  We  therefore  doubt  whether  it  should  be 
deemed  a  finding  as  to  that  matter  at  all.  But  whether  deemed 
ft  finding  or  not,  we  think  it  unimportant.  Not  having  found 
that  Hobson  paid  $7,500,  the  amount  ^'^  of  his  bid,  it  seems  to 
OB  wholly  irrelevant  that  he  paid  some  money  to  some  person. 

But  it  is  urged  on  behalf  of  the  Farmers'  and  Merchants^ 
Bank  that,  for  the  reascm  that  the  Electric  company  was  with« 
out  power  to  acquire  and  hold  lands  for  any  other  purpose  save 
for  that  of  operating  its  railway  and  light  plant,  it  acquired  no 
right  to  the  blocks.    On  the  other  hand,  it  is  contended  that, 
under  our  Bevised  Statutes,  the  corporation  was  authorized  to 
acquire  the  blocks  of  land  to  aid  in  the  advancement  of  its  en- 
terprise.   We  do  not  find  it  necessary  to  decide  the  latter  ques- 
tion.   The  case  principally  relied  upon  in  behalf  of  the  bank  is 
Caae  ▼.  Kelly,  133  TJ.  S.  21,  10  Sup.   Ct.   Hep.   216,   33   L. 
ed.  513.    The  point  there  decided  is  that,  when  a  corporation 
18  not  empowered  to  take  and  hold  lands,  a  court  of  equity  will 
not  aid  it  to  enforce  a  trust  and  thereby  acquire  the  title  to 
land.    The  position  of  the  defendant  in  that  case  with  reference 
to  the  lands  there  in  controversy  was  very  similar  to  that  of 
Hobson  with  respect  to  the  four  blocks  of  lots,  the  title  of  which 
is  in  question  in  this  suit.    But  the  general  rule  is  that  only 
the  state  can  take  advantage  of  the  want  of  power  of  a  corpora- 
tion to  take  and  hold  real  estate.    The  supreme  court  of  the 
United  States  so  held  in  the  case  of  Fritts  v.  Palmer,  132  IT.  S. 
282,  10  Sup.  Ct.  Rep.  93,  33  L.  ed.  317,  and  the  same  prin- 
eiple  was  announced  by  that  court  in  the  case  of  National  Bank 
T.  Matthews,  98  U.  S.  621,  25  L.  ed.  188.    It  was  also  followed 
by  this  court  in  the  case  of  Russell  v.  Texas  etc.  Ry.  Co.,  68  Tex. 
646,  5  S.  W.  686.    In  the  case  last  cited,  a  railroad  company 
was  held  entitled  to  maintain  its  action  to  remove  a  cloud  from 
its  title  to  land,  although  it  may  not  have  been  empowered  by 
its  charter  to  acquire  the  lands.    Judge  Thompson  says :  ^^ An- 
other way  of  expressing  the  same  doctrine  is  to  say  that  whether 
a  corporation  has  violated  its  charter  or  exceeded  its  powers  in 
taking  a  conveyance  of  land  will  not  be  inquired  into  collat- 
erally, in  an  action  between  private  parties  contesting  the  title 
to  the  land*':  Thompson  on  Corporations,  sec.  6799.     The  rul- 
ing in  Case  v.  Kelly,  133  U.  S.  21,  10  Sup.  Ct.  Rep.  216,  33  L. 
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The  claim  is  that  that  stipulation  in  the  contract  was  placed 
in  it  for  the  benefit  of  Parker  and  other  directors  of  the  Dnmmy 
company,  who  owned  lands  in  the  yicinity,  which  were  to  be 
enhanced  in  Talne  by  the  construction  and  operation  of  the  line. 
They  recovered  a  judgment  for  the  damages,  with  a  decree  en« 
forcing  a  lien^  in  the  nature  of  that  of  a  vendor,  upon  the  prop- 
erty.   It  is  maintained  that  this  decree  is  justified  by  the  do* 
cision  of  tiiis  court  in  the  case  of  Howe  v.  Harding,  76  Tex.  17, 
18  Am.  St.  Bep.  17,  13  S.  W.  41,  but  we  think  tiie  two  cases 
may  be  readily  distinguished.    In  Howe  v.  Harding,  a  right  of 
way  had  been  granted  by  deed  to  a  railroad    company    over 
land,  the  consideration  of  the  conveyance  being  a  promise  on 
part  of  the  company  to  construct  a  water  tank  on  the  land  to 
be  supplied  from  a  spring  and  to  pay  appellee  for  the  use  of 
the  water  as  much  as  it  should  pay  other  persons  along  its  line 
for  a  like  service.    The  tank  was  discontinued,  and  appellee  sued 
for  damages  and  for  enforcement  of  a  lien  upon  the  right  of 
way  to  secure  the  judgment.    He  was  held  entitled  to  his  damages 
and  lien.    The  nature  of  the  contract  appears  from  the  follow- 
ing extracts  from  the  opinion :  ^^t  was  shown  that  in  1866  title 
to  the  entire  tract  of  land  over  which  the  right  of  way  was 
*  granted  was  in  Nancy  S.  James^  but  appellee  was  permitted, 
without  objection,  to  state  that  she  heard  the  contract  read^ 
and  that  it  was  made  for  his  benefit  with  her  consent,  the  in- 
ference being  that  the  promise  was  made  directly  to  him,  and 
that  he  had  lived  on  the  land  and  been  in  actual  possession  since 
1854,  claiming  it;  that  his  homestead  of  200  acres  was  nearly 
1,000  varas  square,  over  which  the  road  ran  more  than  one  mile 
circuitously,  and  that  on  this  was  the  elevated  ^^  spring  and 
water  tank.    Miss  James  was  shown  to  be  a  near  relative,  who 
had  been  a  member  of  appellee's  family  for  more  than  fifty 
years,  and  the  inference  from  the  evidence  is  that  while  title 
to  a  part  of  the  land,  or  it  may  be  the  whole,  stood  in  her  name, 
that  the  beneficial  interest  was  in  appellee If  the  ap- 
pellee was  the  owner  of  the  land  over  which  the  railway  runs, 
under  the  uncontroverted  facts  the  company  has  the  right  to  it, 
whether  he  signed  the  conveyance  or  not;  but  as  compensation 
provided  by  the  contract  for  water  service  was,  in  part  at  least, 
the  consideration  thereof,  a  lien  on  the  right  of  way,  though  but 
an  easement,  exists  to  secure,  in  so  far,  its  payment/'   It  thus  ap- 
pears that  in  that  case  the  promise  to  maintain  the  tank,  etc., 
was  made  directly  to  the  appellee.    Now,  this  court  has  held 
ttat,  in  a  transaction  for  the  sale  of  land,  a  note  given  to  a 
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MABTLAND  CASTTALTT  COMPAKT  ▼.  HUDGINS. 

[97  Tex.  124,  76  fiL  W.  745.J 

PUBADINO.^Faets    Alleged    by  Ona   Party  Ke«d    not    beo 
Pleaded  by  the  Otber.    (p.  859.) 

IN8UKAK0E,  AOOIDBNT— Destb  ftom  Ptomaine  Poisoning; 
When  a  policy  isBuring  against  accident  proridea  that  it  does  not 
cover  injuxies  resulting  from  poison  or  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  inhaled,,  a  recovery  cannot  be 
aastained  for  injuries  and  death  resulting  from  eating  unsound  and. 
spoiled  oysters  not  known  to  be  such  when  eaten,     (p.  861.) 

Baker,  Botts,  Baker  &  Lovett  and  J.  S.  McEachin,  for  tha- 
plaintiff  in  error. 

Sheppard,  Jones  ft  Sheppard^  for  the  defendant  in  error. 

"«  BKOWN,  A.  J.  On  October  6,  1900,  the  Maryland: 
Casualty  Company,  a  foreign  corporation  doing  business  in^ 
Texas  on  a  permit  from  the  state,  issued  and  delivered  to  Will- 
iam T.  Hndgins  a  policy  of  accident  insurance  which  contained 
these  stipulations:  ^The  Maryland  Casualty  Company,  Balti- 
more, Maryland,  hereinafter  called  the  company,  does  hereby 
insure  William  T.  Hudgins,  of  Texarkana,  in  the  county  of 
Bowie,  and  state  of  Texas,  hereinafter  called  the  assured,  by 
occupation  a  lawyer,  classified  by  the  company  as  a  'spl,^  for 
the  term  of  twelve  months,  beginning  on  the  sixth  day  of  Octo- 
ber^ 1900,  at  12  o'clock  noon,  and  ending  on  the  sixth  daj 
of  October,  1901,  noon,  standard  time,  in  the  amount  of  five- 
hundred  dollars,  principal  sum,  and  twenty-five  dollars  weekly 
indemnity,  against  bodily  injury,  sustained  through  external,, 
violent  and  accidental  means,  as  foUows:  First.  If  death  shall 
result  from  any  such  injury,  independent  of  all  other  causes,, 
within  ninety  days  from  the  happening  of  the  accident  causing- 
auch  injury,  the  company  will  pay  the  principal  sum  above  spe* 
cified  to  Mrs.  Sallie  N.  Hudgina,  wife  of  the  assured,  if  sur* 
viving,  otherwise  to  the  legal  representatives  of  the  assured. 
.  •  •  .  This  insurance  does  not  cover  ....  injuries,  fatal  or 
otherwise,  resulting  from  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or  inhaled/' 

Mrs.  Sallie  N.  Hudgins,  the  beneficiary  in  the  said  policy, 
instituted  suit  in  the  district  court  of  Bowie  county,  and  by  ap- 
propriate allegations  set  up  the  making  and  delivering  of  the 
policy,  her  right  to  maintain  the  suit,  and  the  death  of  William. 
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T.  ^  i.LriL?.  iZe'^-zir  "i^e  iicrs  ia  CT:iiii«ecdoii  with,  the  said  dessk 
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SL-l  7.^.r^  "TTs  31  ri-1  i.r^  iiui  €ifec:  *ccorviiiig  to  the  £aee 
«ii  r^skiiizc  ^err.  c.  ^  jtjz.  la  LK-T-rccr  2S^  l'X»0.  the  said  Will- 
31.11  IT   Z^ :  .r Ji:s  iii  r^>"L~*  a  jo«L1t  iiij:irT  throuA  eitentiL 
^  •  '  ::r  izi.   io-:;»- Tirol  3:^":i:is:  fr:a.  wbico,  independentlr   of 
xJ.  -'crer  n^isfc^  «:e  siii.  *""  "jm  T-  H:i«igiii3  died  on  Xot«»- 
Vr  I^  1  *•  ••     '::Taj  "tie  ^anr?  an£  craraLts-  of  said  icdi^it  t» 
r^tf  sa^i  "V'-.ixii  T.  Hi«:-r3s  az«i  r:e  iiL^TirT  arisiiiz  therefrow. 
Az£  a-isn-c  :.s  ii^izir  w«r«  is  f:C«JV5:  Thai  on  Octob^  2S» 
I  *•  •'.  "TV  SI.X  "V"    int  Y-  Hi»£^JK  arier»i,  among  odio*  tiiings 
f  c  --s^  Lzzht:  sctf  rxr  .r-^sers:  tza-  soise  of  said  ov?t«3^ 
^rr^  in^*»i:i»£  c:.£  s^vlel:  ^iiiC  rifl  said  Wiiliani  T-  H-czina 
AT.  :vt:  u.  **  10?  .'m*  jt  tv  j  il  5a:d  aj^^rs.  and  soon  thereaftiff 
c:ivvv-r***i  ^ii::  -x:e^  w«r»  Tzn^tfcznii  aad  scctled ;  ;riai  as  the  v^^* 
itf  i-'i  ":*-ta  "ix*   iLi  icc  kajr^'  tiiac  xiej  vere  mso^ind  asd 
•r-      ■:    -ur  "ul  2t!  acrx  riar  said  a^^cers  vere  TxniO'iiii  and 
*rv\  ^i  ^     r*  i^  ir*  ^fcfo.  M  wrcld  3iic  lu.^?  ear«ai  **^  th«n; 
^\ir  AS  s**  ii  »?  "itf  i-->ivt;id  r:ifir  iz2=»m3«i  azd  5p«?iled  ccnl:- 
r  *"t  V  :l~  -•u.-T-t  "i-e»Ti ;  r:;ir  a  ff^  b:nr5  ii--?r  he  hii  eaten 
:5a  £  1-SM-:  E  in  i  >*•'  '*-•£  r-  s'":;rsw  ^  ar:»r:j.ch  reria  to  crazip 
>.  1  i::  :  -*^i.-^  i*   r  d  *i.  ii  :a  ijs  icv^  jud  «r.:^r^'h;  viai  he 
Sx'i'**-?  >   -t  i:  ^:  s  ^.""T:.K:^r*  "r':c:-'X:*L  a:xd  ra:?&>i  rlxdv  ciTar^s 
jv-r   15  — TT  ^"  <  VT-:]ii^  i*iz  sail  Tz:=e«i:id  azd  57«:il-f*i  ojst^rs 
2^  -  .s>  :    :'■'   :.:i  j:  ^riCJi*-^  iz.d  ri±izi»f*£  lis  V-r-l?  ro  5C^ 

T7s.'L":d  ir  £  ?7v  ■.  -d  r^^jr?  Ann-i^fn^ll'"'.  azd  frrc  li^e  e^-^^rts 
<f  $L  £  Tr^Mi  i  izd  srrc.I^£  r-scs3  Ir^iriiLr  iz.  h^  rrte?; 
;to>.^-'::  ~:1^   ^'^  rce  :r  X'ci  if  std  n^'^dtfirs  rt£iz^  >-jt  •.. 

«* —  L^  rz^^  a   '»-^»Til  i«tT:-ji»  azd  >c>?i:LiZ.T  rl-faAi^-i  a*  fx- 
*  ¥^-  "'■JLz.i  t*:r  117^ 'rnr  izsT^ar  £«rfC'iaz.t  sa'^^  tirai  said  rTliJt" 


V 


,»•' 


-■.u-s  a  >*:t'1-1~:3.  tu*  slii  pi-icj  -r? 


^^«  %ft  ^    <^  «   ^  ^^^  ^h^  A  ^f^ 


az^d  'Mt  if  i;L.i  T-i-^'^md  cr  f-:»:l.'i*r  rT^c^rs  ca-^ifei  t!ie 
^f  5S.  £  ^ l^si:i  T.  Hid^-Zi?.  i:  wk  >K*3ai?  said  scoiled  : 
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itself  upon  the  country.'*  The  evidence  established  the  alle- 
gations of  the  petition  as  to  the  manner  of  Hudgins'  deaths  but 
4he  facts  need  not  be  repeated. 

"Upon  a  trial  before  a  jury,  after  the  evidence  was  introduced, 
Hie  defendant  in  the  court  below  filed  the  following  demurrer 
"to  "the  evidence  and  motion  for  instruction:  "Now  comes  the 
defendant,  by  Webber  &  Webber  and  Dan  T.  Leary,  its  attor- 
neys, and  says  the  evidence  offered  herein  and  introduced  by 
tlie   plaintiff  fails  to  show  any  right  for  plaintiff  to  recover 
"herein,  and  defendant  demurs  to  the  evidence  of  plaintiff  and 
43ay8  the  same  is  not  sufficient  to  entitle  plaintiff  to  a  judgment. 
^Wherefore  the  defendant  prays  that  the  court  instruct  the  jury 
"to  return  a  verdict  in  favor  of  the  defendant.*'    The  court  re- 
fused the  request  to  instruct  the  jury  to  find  for  the  defendant 
•and  proceeded  with  the  trial  submitting  the  issue  to  the  jury, 
4ind  verdict  was  rendered  for  the  plaintiff  for  the  amount  of 
the  policy  with  interest  thereon,  which  judgment  was  by  the 
court  of  civil  appeals  affirmed. 

The  court  of  civil  appeals  held  that  the  answer  specially  set 
up  that  the  deceased  died  from  ptomaine  poison,  and  under 
snch  answer  the  defense  that  the  oysters  were  voluntarily  taken 
into  the  stomach  and  death  ensued  therefrom  was  not  admis- 
sible. The  answer  of  the  defendant  set  up  the  clause  except- 
ing from  liability  death  or  injury  arising  from  poison  or  any- 
thing taken,  etc.,  and  alleged,  that  if  the  oysters  taken  or  swal- 
lowed by  the  deceased  caused  his  death,  then  it  was  because 
the  said  oysters  contained  "ptomaine  poison."  The  word  '^he- 
cause'*  marks  the  means  by  which  death  was  produced  and  not 
the  reason  why  the  defendant  is  not  liable ;  but  the  answer  con- 
tinues: "And  therefore  **®  the  defendant  is  not  liable,''  etc., 
which  refers  to  all  of  the  facts  set  up  in  the  answer  as  con- 
stituting a  defense  to  the  plaintiff's  claim.  Plaintiff's  petition 
^contains  specific  allegations  of  the  facts  attending  the  eating 
of  the  oysters  by  deceased  and  the  manner  in  which  it  is  claimed 
the  oysters  produced  the  death  of  Hudgins.  The  facts  alleged 
in  the  petition,  taken  in  connection  with  the  answer  of  defend- 
ant, were  sufficient  to  present  the  whole  defense  claimed  by  the 
defendant  It  is  a  well-established  rule  of  pleading  in  our 
•court  that  facts  alleged  by  one  party  need  not  be  pleaded  by 
the  other:  Lyon  &  Gribble  v.  Logan,  68  Tex.  525,  2  Am.  St. 
Hep.  511,  5  S.  W.  72;  Gaston  v.  Wright,  83  Tex.  286,  18  S. 
W.  576. 
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The  conrt  erred  in  refusing  to  sustain  the  defense  that  ibt 
injuiy  was  excepted  from  the  obligation  of  the  contract  pre- 
sented under  the  following  assignment  of  error:  '^The  court 
erred  in  overruling  defendant's  demurrer  to  plaintiff's  evid^oe 
and  in  refusing  to  sustain  and  grant  defendant's  motiooi  heraB 
to  instruct  the  jury  in  this  ease  to  return  a  verdict  in  favor 
of  the  defendant''  The  policy  sued  upon  contracted  to  in- 
demnify William  T.  Hudgins  against  bodily  injuries  sustained 
'^through  external^  violent  and  accidental  means/'  but  the  policy 
did  not  propose  to  indemnify  against  the  consequence  of  all 
accidents.  Much  argument  has  been  indulged  in  by  the  coun- 
sel for  defendant  in  error^  as  virell  as  the  learned  judge  who 
wrote  the  opinion  of  the  court  of  civil  appeals,  to  establish 
that  the  means  by  which  Hudgins  lost  his  life  was  accidental 
In  the  view  we  take  of  the  case  it  is  unnecessary  to  discuss 
that  question,  for^  granting  that  it  comes  within  the  terms  of 
the  policy  as  being  ^^external,  violent  and  accidental/'  yet  it  is 
just  the  character  of  accident  which  is  specifically  excepted  from 
the  obligation  by  this  language:  ^'This  insurance  does  not 
cover  •  .  •  •  injuries  fatal  or  otherwise  resulting  from  poison 
or  anything  accidentally  or  otherwise  taken,  administered,  ab- 
sorbed or  inhaled."  The  word  ^^take"  means,  to  eat  as  food, 
to  swallow :  Webster's  Dictionary,  word  "take/'  2d  par.  b.  The 
true  meaning  of  the  policy  will  be  shown  by  reading  its  dif* 
ferent  clauses  which  bear  upon  this  question  in  connection; 
thus:  "The  Maryland  Casualty  Company  .  .  •  .  does  hereby 
insure  William  T.  Hudgins  ....  for  the  term  of  twelve 
months  •  •  •  .  against  bodily  injuries  sustained  through  exter- 
nal, violent  and  accidental  means.  ....  This  insurance  does 
not  cover  injuries,  fatal  or  otherwise,  resulting  from  poison  or 

anything  accidentally  or  otherwise  taken But  it  is  un* 

derstood  that  this  policy  covers  the  assured  according  to  the 
terms  hereof  in  the  event  of  his  injury  from  •  •  •  .  choking 
in  swallowing.'-  The  last  clause  quoted  was  introduced  to 
qualify  the  excepting  clause;  the  words  "choking  in  swallow- 
ing'' can  refer  to  no  word  in  the  qualified  clause  except  "taken,'^ 
and  serves  to  define  the  meaning  of  Ihat  word. 

It  is  true  that  the  policy  should  be  construed  in  that  manner 
which  is  most  favorable  to  the  assured,  and  if  the  language  of 
the  contract  is  fairly  susceptible  of  any  construction  that  would 
make  the  insurer  responsible  for  the  loss,  it  would  be  the  duty 
of  the  court  to  place  such  *^®  construction  upon  it;  but  thfr 
courts  cannot  undertake  to  make  a  new  contract  in  disregard 
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of  liie  plain  and  unambiguous  language  used  by  the  parties. 
TTlie  plain  meaning  of  this  language  is,  that  the  company  ex« 
*cept8  from  its  liability  all  injuries  which  may  arise  from  what- 
ever thing  of  any  kind  or  character  poisonous  or  not  Hudgins 
xaight  Toluntarily  and  consciously  take  into  his  stomachy  that 
is,  swallow  as  food  or  drink,  and  any  other  meaning  attributed 
'to  the  exception  would  be  in  disregard  of  the  plain  language 
.and  would  give  to  the  policy  a  force  and  effect  never  intended 
i>y  the  parties. 

There  is  no  doubt  that  the  oysters^  whether  poisonous  or  not 
WLnd  whether  taken  accidentally  or  not,  were  consciously  and 
voluntarily  swallowed  by  Hudgins,  and  this  being  the  case,  it 
comes  strictly  and  clearly  within  the  terms  of  the  excepting 
<;lause,  and  tiiere  can  be  no  liability  under  that  contract  for 
Ahe  injury  which  resulted  in  his  death :  Cames  v.  Iowa  Travel- 
ing Men's  Assn.,  106  Iowa,  281,  68  Am.  St.  Bep.  306,  76  N. 
W.  683;  Kasten  v.  Interstate  Casualty  Co.,  99  Wis.  73,  74  N. 
W.  534,  40  L.  E.  A.  661;  Early  y.  Standard  Life  etc.  Ins.  Co., 
113   Mich.  58,  67  Am.  St  Rep.  445,  71  K  W.  500;  Pollock 
-V.  United  States  Mut.  Ace.  Assn.,  102  Pa.  St.  234,  48  Am.  Hep. 
S04;  McGlother  v.   Provident  Mut.  Ace.   Co.,  89   Fed.   686, 
32  C.  C.  A.  318;  Westmoreland  v.  Preferred  Ace.  Ins.  Co.,  75 
Fed.  244;  Bayless  v.  Travelers'  Ins.  Co.,  14  Blatchf.  143,  2  Fed. 
Cas.  No.  1138;  Cole  v-  Accident  Ins.  Co.,  Ltd.,  61  L.  T., 
N.  S.,  227. 

In  Pollock  T.  United  States  Mut  Ace.  Assn.,  before  cited, 
the  «upreme  court  of  Pennsylvania  said :  "To  remove  all  doubt 
ms  to  the  liability  of  th«  association  to  the  plaintiff  in  this 
<»se,  the  certificate  f  urttier  declares  the  benefits  under  it  shall 
Bot  extend  te  any  death  or  disability  which  may  have  been 
<»ii8ed  by  the  taking  of  poison.  It  is  not  necessary  that  the 
poison  be  taken  with  an  intent  to  produce  death,  in  order  to 
idefeat  a  6laim  flowing  from  tiie  right  of  membership.  If  the 
poison  be  innocently  taken,  and  without  any  knowledge  of  the 
injurious  effect  which  it  was  likely  to  produce,  and  did  pro- 
duce, so  far  as  the  person  taking  it  is  concerned,  the  effect  may 
he  said  to  b^  accidental.  If  we  go  a  step  further  and  admit 
in  such  case  that  the  means  are  accidental^  yet  it  is  one  of  the 
accidental  means  expressly  excepted  from  the  protective  power 
•of  tiie  certificate." 

In  the  case  of  Westmoreland  r.  Preferred  Ace.  Assn.,  before 
cited,  there  was  the  same  exception  in  the  policy  as  that  under 
<x>n8tdeiatiaD.    In   that   case    the   party   died   from   inhaling 
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chloroform  which  produced  death.  The  chloroform  was  prop- 
erly administered  by  a  physician,  and  it  was  claimed  that,  while 
the  administering  of  the  chloroform  was  intentional^  the  effect 
was  accidental,  and  therefore  within  the  terms  of  the  policy^ 
Judge  Newman  used  this  language:  ^^How  could  there  be  & 
case  that  comes  more  clearly  within  the  language  of  this  ex- 
ception, in  the  sense  in  which  it  must  have  been  used?  It  need 
not  necessarily,  it  seems  to  me,  be  malpractice  or  careleGsnes^ 
on  the  part  of  the  physician  or  surgeon,  but  certainly,  to  come 
within  this  exception,  **^  the  medical  or  surgical  treatment 
must  be  the  proximate  cause  of  death.  If  this  is  not  true  of 
this  case,  it  seems  difficult  to  imagine  a  case  to  which  the  ex- 
ception would  apply.  So  that,  considering  the  right  to  recoyer 
of  the  company  under  the  general  terms  of  the  policy,  or  under 
either  of  the  exceptions  just  referred  to,  I  am  clear  that  there 
is  no  liability.''  The  death  of  Hudgins  in  this  case  was  caused 
by  swallowing  unsound  oysters,  and  whether  it  was  ^'accidental 
or  otherwise/'  it  is  strictly  within  the  exception  contained  in 
the  policy. 

Many  cases  have  been  cited  to  show  that  inhaling  of  gas 
from  which  death  followed  must  be  voluntary,  to  bring  it  within 
the  terms  of  this  exception;  but,  granting  the  full  force  of  those 
authorities,  they  do  not  support  the  claim  of  defendant  in  error, 
because  there  is  no  doubt  from  the  evidence  that  the  oysters  were 
voluntarily  taken  into  the  stomach  of  Hudgins. 

Miller  v.  Fidelity  etc.  Co.,  97  Fed.  836,  is  more  nearly  analo- 
gous to  the  case  now  before  us  in  its  facts  than  any  other 
that  has  been  cited  by  appellees,  but  we  do  not  regard  it  is 
sound  in  its  doctrine  as  applied  to  the  facts  before  that  court, 
and  it  certainly  does  not  bear  upon  the  question  now  before 
us.  The  main  question  discussed  by  the  court  in  that  case  was, 
whether  the  injury  resulted  from  external,  violent  and  acci- 
dental means,  but  neither  of  the  questions  are  involved  in  the 
decision  of  this  case.'  The  case  of  Healey  v.  Mutual  Ace.  Assn., 
133  111.  556,  23  Am.  St.  Rep.  637,  26  N.  E.  52,  9  L.  R.  A.  371, 
is  somewhat  similar  in  its  facts  to  this,  but  the  question  dis- 
cussed and  decided  in  that  case  was  the  same  as  in  the  preced- 
ing case. 

It  is  claimed  that  while  the  eating  of  the  oysters  was  not 
accidental,  the  eating  of  spoiled  oysters  was  accidejital,  because 
Hudgins  did  not  intend  to  eat  unsound  oysters — the  accident 
consists  in  the  state  of  the  thing  swallowed.  This  is  a  shadowy 
distinction,  but,  admitting  it  to  be  soimd,  it  does  not  take  the 
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case  out  of  the  exception,  for  the  spoiled  oysters  was  a  thing; 
it  was  "taken^'  from  which  the  injury  resulted,  which  hringa- 
the  case  under  the  exception  and  takes  it  out  of  the  obligation 
of  the  contract. 

We  are  of  opinion  that  the  undisputed  evidence  in  this  caa& 
shows  that  the  death  of  William  T.  Hudgins  was  caused  by 
means  embraced  within  the  exception  from  liability  contained 
in  the  contract  of  insurance^  and  that  no  cause  of  action  was 
or  can  be  shown  against  the  plaintiff  in  error  upon  that  con- 
tract. The  district  court  erred  in  not  instructing  the  jury  to 
find  a  verdict  for  the  defendant  below,  and  the  court  of  civil 
appeals  erred  in  affirming  that  judgment.  It  is  therefore  or- 
dered that  the  judgments  of  the  district  court  and  of  the  court 
of  civil  appeals  be  reversed  and  judgment  be  here  entered;  that 
Sallie  N.  Hudgins  take  nothing  by  her  suit;  that  the  Maryland 
Casualty  Company  go  hence  without  day  and  recover  of  Sallie 
N.  Hudgins  all  costs  in  all  of  the  courts. 


Whether  Death  Ity  Paieoninff  is  covered  by  an  accident  insurance  pol- 
icy is  discussed  in  the  note  to  Metropolitan  etc.  Assn.  ▼.  Froiland, 
52  Am.  St.  Bep.  363,  364;  and  the  subsequent  cases  of  Early  v. 
Standard  Life  etc.  Ins.  Co.,  113  Mich.  5S,  67  Am.  St.  Bep.  445;  Carnes 
T.  Iowa  State  etc.  Assn.,  106  Iowa,  281,  68  Am.  St.  Bep.  306;  Omberg 
T.  United  States  etc  Assn.,  101  Ky.  303,  72  Am.  St.  Bep.  413. 


AUSTIN  AND  NORTHWESTBBN  RAILROAD  COMPANY 

▼.  CLUCK 

t»7  Tex.  172,  77  S.  W.  403.1 

EVIDEKOE— Physical  Bzamlnation  of  the  Plaintiff.— In  an 
action  to  recover  for  personal  injuries  suffered  by  him,  the  plaintiff 
cannot  be  required  to  submit  to  an  examination  of  his  person  by 
physicians  appointed  by  the  court,     (p.  874.) 

EVIDEKOE— Physical  Examination  of  Plaintiff,  Testimony 
ttiat  Be  Befnsed  to  Submit  to« — ^In  an  action  to  recover  for  personal 
injuries  suffered  by  the  plaintiff,  he  may  be  asked  on  cross-examina- 
tion whether  a  proposition  had  been  made  to  him  to  have  the  court 
appoint  a  committee  of  physicians  to  examine  him  for  the  purpose 
of  ascertaining  the  nature  and  extent  of  the  ailments  of  which  ho 
complains  in  the  ease.     (p.  875.) 

S.  R  Fisher  and  Baker,  Botts,  Baker  &  Lovett,  for  the  plain- 
tiffs  in  error. 

John  Dowell  and  H.  N.  Swain^  for  the  defendant  in  error* 


464  Akerioaw  State  Beforts^  Vol.  104.  [Tens, 

*^  BBOWN,  A.  J.  From  the  opinion  of  the  honorable 
■court  of  civil  appeals  we  copy  the  following  statement  of  the 
facts  as  fotind  by  that  court: 

^^This  is  a  suit  for  damages  caused  by  the  plaintiff's  faHiog 
into  a  well  dug,  operated  and  controlled  by  the  Austin  and  Kortii- 
westem  Bailroad  Company.  There  was  a  jury  trial,  resulting 
an  a  verdict  and  judgment  for  the  plaintiff  for  two  thousand 
"dollars^  and  the  defendants  have  appealed. 

^^The  testimony  shows  that  the  Houston  and  Texas  Central 
Bailroad  Company  since  the  accident  occurred  has  succeeded  to 
4ill  the  rights  and  liabilities  of  iSbe  Austin  and  Forthwestem  Bail- 
road Company^  and  if  one  •company  is  liable,  both  are. 

"The  accident  occurred  at  night,  and  the  verdict  of  the  jury 
involves  a  finding  that  the  Austin  and  Northwestern  Bailroad 
Company  was  guilty  of  negligence  in  failing  to  keep  the  well 
properly  covered,  and  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  as  charged  in  the  answer  of  the  defend- 
ants, and  that,  as  a  direct  result  of  the  defendants'  negligence, 
the  plaintiff  was  injured  to  the  extent  of  two  thousand  dollars. 
*The  record  contains  evidence  sufiSci^it  to  support  all  of  these 
finditags;  and  therefore,  the  objections  to  tiie  verdict  are  over- 
Tuled. 

"The  plaintiff  charged  in  his  petition  that  as  a  result  of  hii 
falling  in  the  well,  he  was  permanently  injured  in  his  back, 
sides,  kidneys,  hips,  hip  .joints,  epine,  bladder,  stomach  and 
l)owel8. 

"Within  proper  time  the  defendants  made  a  motion,  stating 
that  the  plaintiff  had  been  examined  by  two  physicians  of  his 
•own  selection,  who  would  itestify  m  his  behalf;  that  he  had 
not  been  examined  by  physiciaDS  selected  by  the  defendants, 
.  -or  by  any  other  physicians,  and  requested  ^'^^  the  trial  court  to 
appoint  a  committee  of  two  or  more  competent  physicians,  and 
compel  the  plaintiff  to  submit  to  an  examination  by  the  physi- 
•cians  so  appointed,  in  order  ihat  the  deiendants  might  have 
ihe  benefit  of  the  testimony  of  «ich  physicians. 

"In  support  of  the  motion  it  ^as  shown  that  the  plaintiff 
liad  refused  to  consent  to  ihe  appointment  of  such  committee, 
.and  to  the  examination  requested.  The  court  overruled  Ae 
motion,  and  that  ruling  is  assigned  as«rror.'* 

The  plaintiff  in  error  assetts  ithat  it  had  the  right  at  the  trial 
ix>  have  the  court  appoint. a i committee  of  physicians  to  make  a 
physical  examination  of  the  defendant  in  error  to  qualify  them 
^  testify  before  the  jury  as  .to  .the  injuries  received  by  Gliick, 
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and  tfaeir  effect.    The  right  to  have  such  examination  is  sup* 
ported  by  the  greater  number  of  decisions  of  the  courts  of  the 
states  of  this  Union  and  by  the  text-writers.    The  following  cases 
support  the  right  asserted :  Bichmond  etc.  By.  Co.  y.  Childress, 
82  Ga.  719,  14  Am.  St.  Eep.  189,  9  S.  B.  602,  3  L.  B.  A.  808; 
Shepard  v.  Missouri  Pac.  By.  Co.,  86  Mo.  629,  65  Am.  Bep. 
390;  Alabama  etc.  By.  Co.  y.  Hill,  90  Ala.  71,  24  Am.  St 
Bep.  764,  8  South.  90,  9  L.  B.  A.  442;  White  v.  Milwaukee 
City  By.  Co.,  61  Wis.  536,  50  Am.  Bep.  154,  21  N.  W.  524; 
Atchison  etc.  By.  Co.  y.  Thul,  29  Ean.  466,  44  Am.  Bep.  659 ; 
Sohroeder  w.  Chicago  etc.  By.  Co.,  47  Iowa,  375;  Sibley  t. 
Smith,  46  Ark.  275,  55  Am.  Bep.  584;  Missouri  etc.  By.  Co. 
T.  Baily,  37  Ohio  St  104;  Lane  y.  Spokane  etc.  By.  Co.,  21 
Wash.  119,  76  Am.  St.  Bep.  821,  67  Pac.  367,  46  L.  B.  A.  153; 
Wandc  v.  City  of  Winona,  78  Minn.  98,  79  Am.  St.  Bep.  354, 
80  N.  W.  851,  46  L.  B.  A.  448 ;  Graves  y.  City  of  Battle  Creek, 
95  Mich.  266,  35  Am.  St.  Bep.  561,  64  N.  W.  757,  19  L.  B.  A. 
641 ;  City  of  South  Bend  v.  Turner,  156  Ind.  418,  83  Am.  St 
Bep.  200,  60  N.  E.  271,  64  L.  B.  A.  396 ;  Brown  v.  Chicago  etc. 
By.  Co.,  12  N.  Dak.  61,  102  Am.  St  Bep.  564,  96  N.  W.  153. 
The  supreme  court  of  Missouri  first  held  that  the  courts  had  no 
power  to  compel  a  party  to  a  civil  case  to  submit  to  a  physical 
examination:  Loyd  v.  Hannibal  etc.  By.   Co.,  53   Mo.   515. 
After  vacillating,  and  qualifying  their  decisions  in  various  par- 
.  ticulars,  that  court,  in  Shepard  v.  Missouri  Pac.  By.  Co.,  be- 
fore dted,  announced  the  doctrine  contended  for  by  the  rail- 
toad  company  in  this  case.    The  decisions  of  the  supreme  court 
of  the  state  of  Indiana  cover  all  phases  of  this  question  from 
an  absolute  denial  to  the  assertion  of  the  right  in  a  qualified 
sense,  as  announced  in  the  case  of  City  of  South  Bend  v. 
Turner,  above  cited.    That  case  has  been  since  greatly  quali- 
fied, and  their  decisions  are  in  such  conflict  on  the  question 
that  they  are  of  little  value  as  authority.    The  case  of  Bich- 
mond etc.  By.  Co.  v.  Childress,  82  Ga.  719,  14  Am.  St  Bep. 
189,  9  S.  E.  602,  3  L.  B.  A.  808,  rests  upon  the  following  statu- 
tory provision;  "Every  court  has  power  to  control,  in  further- 
snce  of  justice,  the  conduct  of  its  ofiBcers  and  all  other  persons 
^miected  with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto.*'    This  statute  authorized  the  examina- 
tion in  the  state  of  Georgia,  hence  that  case  is  not  authority 
npon  the  question  of  power  under  the  common  law.    The  au- 
thorities above  stated,  as  well  as  many  cases  which  we  have 
Aot  cited,  fully  sustain  the  conclusion  of  the  supreme  oourt  of 
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in  ilie  case  of  City  of  South  Bend  t.  Turner,  which 
is   embodied   in   the   following   propositdons:   "1.  That   tiial 
conrto  have  the  power  to  order  the  medical  examination  bj  ex* 
pertfl  of  the  injured  parts  of  a  plaintiff  who  is  seeking  to  le- 
coTer  damages  therefor;  ^^  2.  That  a  defendant  hae  no  ab- 
solute right  to  demand  the  enforcement  of  such  an  order,  bat 
the  motion  therefor  is  addressed  to  the  sound  discretion  of  tbe 
trial  court;  3.  That  the  exercise  of  such  discretion  is  review* 
able  on  appeal^  and  correctible  in  cases  of  abuse;  4.  That  tbe 
examination  should  be  applied  for  and  made  before  entering 
upon  the  trials  and  should  be  ordered  and  conducted  under  tbe 
direction  of  the  courts  whenever  it  fairly  appears  that  the  ends 
of  justice  require  a  more  certain  ascertainment  of  important 
facts  which  can  only  be  disclosed  or  fully  elucidated  by  such 
an  examination^  and  such  an  examinaticm  may  be  made  with- 
out danger  to  the  plaintiff's  life  or  health,  or  the  infliction  of 
serious  pain;  5.  That  the  refusal  of  the  motion^  when  the  cir- 
cumstances appearing  in  the  record  present  a  reasonably  dear 
case  for  the  examination  under  the  rules  stated,  is  such  an 
abuse  of  discretion  in  the  trial  court  as  will  operate  to  reverse 
a  judgment  for  the  plaintiff;  6.  That  such  an  order  may  be 
enforced^  not  by  punishment  as  for  a  contempt,  but  by  delay- 
ing or  dismissing  the  proceeding/' 

Counsel  for  the  defendant  in  error  deny  the  authority  of  the 
court  to  require  the  plaintiff  in  this  case  to  submit  to  a  physical 
examination  by  a  committee  to  be  appointed  by  the  court,  in 
which  they  are  supported  by  these  authorities:  Parker  v.  Ens- 
low,  102  111.  279,  40  Am.  Bep.  588 ;  McQuigan  v.  Delaware  etc 
By.  Co.,  129  N.  Y.  60,  26  Am.  St  Bep.  607,  29  N.  E.  236, 14  L. 
B.  A.  466;  Stack  v.  New  York  etc.  By.  Co.,  177  Mass.  155,  83^ 
Am.  St.  Bep.  269,  68  N.  E.  686,  62  L.  B.  A.  328;  Peoria  etc 
By.  Co.  V.  Bice,  144  111.  232,  33  N.  B.  961 ;  Boberts  v.  Ogdois- 
burgh  etc.  By.  Co.,  29  Hun,  164;  Union  Pac.  By.  Co.  v.  Bots- 
ford,  141  U.  S.  260, 11  Sup.  Ct  Bep.  1000,  36  L.  ed.  734.    The 
question  has  been  before  this  court  in  these  cases :  International 
etc.  By.  Co.  v.  Underwood,  64  Tex.  463 ;  Missouri  Pac.  By.  Co. 
V.  Johnson,  72  Tex.  96, 10  S.  W.  326 ;  Gulf  etc.  By.  Co.  v.  Nor- 
fleet,  78  Tex.  321,  14  S.  W.  703;  Gulf  etc.  By.  Co.  v.  Butcher, 
83  Tex.  309,  18  S.  W.  683.    In  each  case  this  court  decline* 
to  decide  the  question  now  before  us;  therefore,  it  is  practically 
a  new  one,  which  we  must  determine  by  the  weight  of  authority,. 
or  upon  the  sounder  reasoning,  as  derived  from  the  provisiona 
of  our  constitution,  the  statutes  and  the  common  law. 


'03.]         AnaiiN  etc.  E.  E.  Co.  v.  Clcck.  867 

IT  citing  a  number  of  cas^  to  Bttpport  their  decision  in 

ze  of  City  of  South  Bend  t.  Tnmer,  156  Ind.  418,  83- 

it.  Rep.  200,  60  N.  E.  271,  54  L.  E.  A,  396,  the  supreme- 

of   Iiiiliana  said:  "These  caees  assert  the  doctrine  that 

i  are  institnted  bj  the  state  to  administer  impartial  joa- 

o  contending  parties.     In  Euch  contests  it  is  the  duty  of 

onrt  to  bestow  upon  the  litigants  equal  and  exact  justice^ 

cannot  be  done  without  the  court  6rst  obtaining  the  exact 

fall  triit>L  concerning  the  matters  in  controversy.     Hence- 

I  this  tJuty  of  the  court  to  dispense  exact  justice  is  eesen- 

y  implied  all  power  necessary  to  its  performance,  which  in- 

les  the  power  to  make  subservient  to  ita  order  all  persona 

things  tliat  will  afford  the  most  reliable  evidence."     That 

lOrable  court  gives  no  source  from  which  it  is  claimed  the 

jta  dtri\  e  (he  power  to  compel  a  party  to  submit  to  examina- 

a,  but  a^~'  its  Uiat  the  duty  to  administer  justice  implies  "alt 

wcr  nctt.-  n-y  to  its  performance,  which  includes  the  ^'*  power 

make  Bii1i'^>Tvient  to  its  order  all  persons  and  things  that  wilt 

ford  the  u]<.'ft  reliable  evidence."     If  this  proposition  be  well 

mnded,  tlifii,  indeed,  the  power  of  a  court  over  iJie  persons 

t  parties  w!io  apply  to  it  for  adjustment  of  their  rights  is  un- 

anited,     Tina  statement  of  judicial  power  is  too  broad  to  be 

tccepted  a?<  rorrect;  but  that  line  of  decisions  cannot  be  sob. 

ained  by  it-a  comprehensive  authority.     The  point  we  wish  to 

call  attention  to  ia,  that  the  court  does  not  claim  to  derive  ita 

awthority  from  either  the  common  law,  the  constitution  of  that 

Btate,  or  from  the  statutes  of  Indiana.     Comment  upon  City  of 

South  Bend  ?.  Turner,  ia  equivalent  to  a  comment  upon  the 

other  cases,  because  it  is  perhaps  the  best  reasoned  of  all,  and 

fairly  reprc.-^eata  them. 

Article  5,  section  8,  of  the  constitution  of  this  state  defines 
the  jurisdiction  and  powers  of  the  district  courts  in  the  follow- 
ing language :  "The  district  court  shall  have  original  jurisdic- 
tion of  all  euita,  complaints,  or  pleas  whatever,  without  regard 
to  any  distinction  between  law  and  equity,  when  the  matter  in 
controversy  shall  be  valued  at  or  amount  to  five  hundred  dollars 
exchisive  of  interest";  and  the  legislature  has  defined  the  juris- 
diction of  the  district  courts  in  the  same  language.  The  com- 
mon law  was  adopted  by  the  Congress  of  the  republic  by  enact- 
ment embraced  in  the  following  article' — 3258 — of  the  Reviged 
Statutes:  '''i'he  common  law  of  England  (so  far  as  it  is  not  in- 
conaiatent  viith  the  constitution  and  laws  of  this  state)  shall, 
together  with  such  constitution  and  laws,  be  the  rules  of  de- 
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-  Jing,      The  number  of  actions  to  recover  damages,  in  early 
8,    ^ras,  compared  with  later  times,  limited;  and  very  few 
dioBe  difficult  questions  as  to  the  nature  and  extent  of  the  in- 
ies,   -wrhich  now  form  an  important  part  of  such  litigations, 
re   then  presented  to  the  courts.    If    an    examination   was 
ced,    doubtless  it  was  conceded  without  objection,  as  one  of 
3Be   matters  the  right  to  which  was  beyond  dispute.''    The 
.  ply  of  Justice  Brewer  does  not  answer  the  argument  of  Jus- 
je  Gray.    The  better  rule  was  laid  down  in  Bussell  v.  Men  of 
^    evoTky  2  Dum.  &  E.  (Term  Rep.)  667,  where  it  was  sought 
9  maintain  the  action  by  argument  from  necessity  and  by  rea« 
'  >ii  of  the  analogy  to  other  actions  which  were  authorized  by 
tatute^  but  Justice  Ashhurst  said  in  that  case:  ''It  is  a  strong 
jresnmption  that  that  which  never  has  been  done  cannot  by  law 
)e  done  at  alL    And  it  is  admitted  that  no  such  action  as  the 
present  has  ever  been  brought,  though  the  occasion  must  have 
'  txeqnently  happened.    But  it  has  been  said  that  there  is  a  prin- 
ciple of  law  on  which  this  action  may  be  maintained,  namely, 
that  where  an  individual  sustains  an  injury  by  the  neglect  or 
default  of  another  the  law  gives  him  a  remedy.    But  there  is 
another  general  principle  of  law  which  is  more  applicable  to 
this  case — ^that  it  is  better  that  an  individual  should  sustain  an 
injury  than  that  the  public  should  sufEer  an  inconvenience.*' 
We  are  of  the  opinion  that  the  fact  that  no  such  examination 
was  ever  authorized  by  a  court  at  common  law  in  England,  is 
conclusive  that  those  courts  had  no  authority  under  the  com- 
mon law  to  make  such  order.    Judge  Brewer^s  suggestion  that 
all  persons,  who  were  ordered  by  the  common-law  courts  to  be 
examined,  must  have  submitted  without  contention,  is  contrary 
to  the  record  of  those  courts,  which  show  a  stubborn  resistance 
by  the  English  people  to  every  encroachment  upon  their  personal 
liberty.    It  is  more  consistent  with  the  facts  to  presume  that 
lawyers  and  courts  recognize  that  no  such  power  existed,  there- 
fore there  was  no  attempt  to  secure  the  examination. 

In  his  dissenting  opinion  Judge  Brewer  said:  ''Certainly, 
the  power  ****  of  lie  courts  and  of  the  common-law  courts  to 
compel  a  personal  examination  was  in  many  cases  often  exer- 
cised and  xmchallenged.  Indeed,  whenever  the  interest  of  jus- 
tice seemed  to  require  such  examination  it  was  ordered.  In- 
stances of  this  are  familiar;  and  in  those  instances  the  proceed- 
ings were,  as  a  rule,  adverse  to  the  party  whose  examination 
was  ordered.'*  The  learned  judge  does  not  cite  a  case  to  sup- 
port his  statement  of  the  frequency  of  similar  proceedings  i^ 
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the  common-law  courts  of  England^  but  we  preeuzne  he  refen 
to  three  exceptional  cases  mentioned  by  Judge   Gray:  1.  la 
^vorce  proceedings  upon  the  ground  of  impotencj^   the  court 
might  order  the  examination  of  either  party^  but  the  exerdse 
of  this  power  ''rests  upon  the  interest  which  the  public,  as  wdl 
^as  the  parties,  have  in  the  question  of  upholding  or  dissolving 
the  marriage  state,  and  upon  the  necessity  of  such  evidence  to 
enable  the  court  to  exercise  its  jurisdiction ;  and  is  derived  from 
the  civil  and  canon  law  as  administered  in  spiritual  and  ecclesi- 
astical courts  not  proceeding  in  any  respect  according  to  the 
•course  of  the  common  law/'    2.  In  case  a  woman  was  con- 
victed of  a  capital  crime,  the  court  might  order  an  examination 
of  her  to  determine  whether  she  was  quick  with  child,  to  pre- 
vent taking  the  life  of  the  unborn  infant.    3.  If  a  widow 
claimed  to  be  with  child,  the  heir  to  the  estate  might  cause  her 
to  be  examined  to  ascertain  whether  she  was  or  not  with  child, 
to  protect  the  heirs  against  the  fraud  of  having  a  false  heir 
presented  to  inherit  the  estate.     "But  the  learning  and  research 
of  the  counsel  for  the  plaintiff  in  error  have  failed  to  produce 
an  instance  of  its  ever  having  been  considered  in  any  part  of 
the  United  States,  as  suited  to  the  habits  and  conditions  of  the 
people/'    Comments  in  quotation  marks  are  from  the  main 
opinion  in  Bailroad  Co.  v.  Botsford,  and  furnish  complete  an- 
swers to  the  arguments  based  upon  the  exceptional  cases.    The 
exceptions  are  the  sole  reliance  of  all  cases  which  uphold  the 
authority  of  the  court  to  order  such  an  examination,  for  a  pre- 
cedent showing  that  the  right  existed  and  was  exercised  by  com- 
mon-law courts.    They  do  not  establish  the  fact,  and  the  an- 
swers made  by  Judge  Gray  in  the  main  opinion  are  so  con- 
clusive as  to  leave  no  doubt  that,  in  truth  and  in  fact,  no  such 
practice  ever  prevailed  in  the  common-law  courts  of  England. 
Since  the  common  law  furnishes  no  precedent  for  such  pro- 
ceeding, we  must  look  to  our  constitution  and  siatutes  for  au- 
thority in  our  courts  to  order  the  examination.    The  provisions 
of  our  constitution  and  of  our  statutes  with  regard  to  the  prac- 
tice and  jurisdiction  of  courts  are  antagonistic  to  the  spirit  and 
purpose  of  such  proceedings.    To  make  sure  of  the  immunity 
of  the  person  of  citizens  from  improper  interference  by  any 
authority,  the  convention  which  framed  our  constitution  adopted 
^as  a  part  of  the  Bill  of  Sights  this  section  9  of  article  1 :  '^e 
ipeople  shall  be  secure  in  their  persons,  houses,  papers  and  pos- 
sessions from  all  unreasonable  seizures  or  searches,  and  no  var- 
xant  to  search  any  place  or  to  seize  any  person  or  thing  shall 
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describing  fhem  as  near  as  may  be,  nor  witbout 
supported  by  oath  or  affirmation.'*  Whether, 
guaranty  of  immunity  from  interference  *®*  with 
>x^y  tiie  legislature  might  authorize  the  physical  exam- 
at.  &  party  to  a  suit,  is  not  before  us  for  determination, 
a.xe  of  the  opinion  that  our  constitution  secures  every 
o£  tliis  state  against  any  seizure  or  search  of  his  person 
s  ixot  plainly  authorized  by  some  law  of  this  state. 
irgaxiizing  the  district  courts^  the  legislature  has,  with 
larticTilarity,  prescribed  what  its  powers  shall  be,  and  the 
ind  processes  which  may  be  issued.  Among  other  things 
may  be  done  to  secure  testimony  for  the  trial  is  the  pro« 
ling  of  interrogatories  by  one  party  to  the  other  for  the 
lee  of  getting  a  full  and  complete  statement  of  his  cause 
tion,  or  ground  of  defense.  By  this  method  a  person  or 
yration  sued  for  damages  for  personal  injury  may  secure 
cnplete  statement  of  all  the  symptoms  and  a  description  of 
ihe  external  injuries  for  which  compensation  is  sought.  It 
\)een.  held  by  this  court  that  the  right  to  examine  the  oppo- 
party  by  interrogatories  is  a  substitute  for  a  bill  of  dis- 
ery,  which  does  not  exist  in  our  practice:  Cronin  v.  Gay, 
Tex.  460;  Cargill  y.  Kountze  Bros.,  86  Tex.  386,  40  Am. 
.  "Rep.  853,  20  S.  W.  1016,  25  S.  W.  13,  24  L.  B.  A.  183. 
le  argument  that  the  examination  may  be  ordered  as  upon  a 
\i  of  discoyery  is  fully  met  by  the  fact  that  we  have  no  such 
roceeding. 

The  common-law  proceeding  most  analogous  to  physical  ex*- 

tmination  is  the  right  of  view,  by  which  a  party  sought  to  have 

m  witnesses  examine  the  premises  to  qualify  them  to  testify. 

^^ere  are  but  two  such  cases  reported  in  the  English  reports : 

'S^wman  v.  Tate,  1  Arnold,  244,  and  Turquand  v.   Strand 

Union,  8  Dowl.  201.'*    The  request  was  refused  in  both  cases : 

TInion  Pac.  By.  Co.  v.  Botsford,  141  U.  8.  250,  11  Sup.  Ct 

Bep.  1000,  35  L.  ed.  734    It  is  significant  that  the  legislature 

of  this  state  after  adopting  the  common  law  of  England,  within 

a  short  time  after  those  cases  were  decided,  repealed  the  right 

of  view  by  this  article,  1451  of  the  Bevised  Statutes:  ''AH 

vouchers,  views,  essoins,  and  also  trials  by  wager  of  battle  and 

wager  of  law,  shall  stand  repealed."    Thus  we  see  that  the  legis- 

latare  haa  not  only  failed  to  provide  for  a  physical  examination 

of  parties,  but  has  actually  repealed  from  the  common  law  '^ 

this  state  the  only  proceeding  that  bore  the  slightest  reeei 

blance  to  it 
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The  claim  that  the  duty  rests  upon  each  court  to  admiziiste 
exact  justice  between  parties  is  not  supported  by  any  authority 
nor  is  it  consistent  with  the  general  law  of  this  state,  nor   n^tl 
the  common  law  upon  these  questions.    It  is  the  province   of  t 
ooort  to  try  issues  formed  by  the  pleadings  of  parties  aeeorA 
ing  to  the  rules  of  procedure,  to  furnish  all  process  anthonjied 
by  law  to  secure  evidence,  and  to  administer  justice  according 
to  the  evidence  adduced  on  the  trial.    The  common  law    and 
our  statutes  provide  all  of  the  means  which  courts  are  auilior- 
ized  to  use  in  the  administration  of  justice  between  parties^ 
and  no  court  has  authorily  to  originate  and  introduce  a   new 
process  to  enable  parties  to  secure  evidence  in  support  of  th^r 
cases.    A  court  with  power  ''to  make  subservient  to  its  order 
all  persons  and  things  that  will  afford  the  most  reliable  eri- 
dence^'  would  be  an  anomaly  in  constitutional  ^^  republican 
government.    It  is  better  for  the  common  good  that   courts 
should  be  restrained  within  prescribed  limits,  than  that  judges 
be  invested  with  unlimited  and  irresponsible  power  over  the 
persons  and  property  of  the  citizen. 

In  this  state  by  our  constitution  and  the  common  law  the  per- 
son of  a  citizen  is  so  sacred  that  an  officer  may  not  disregard 
the  right  of  personal  freedom,  even  to  satisfy  an  execution  by 
levying  upon  property  which  is  on  the  person  of  the  defendant 
To  show  the  fallacy  of  the  claim  made  by  those  that  uphold 
the  right  of  physical  examination,  we  will  suppose  A  has  in- 
stituted a  proceeding  against  B  for  damages  on  account  of  per- 
sonal injuries  inflicted  by  B  upon  the  jdaintiff,  and  the  de- 
fendant askes  that  a  committee  be  appointed  to  examine  the 
plaintiff  as  to  his  injuries,  that  witnesses  may  be  furnished  to 
testify  of  his  condition.    The  court,  in  order  ''to  administer 
exact  justice,^'  orders  the  examination,  takes  forcible  control  of 
the  person  of  plaintiff,  and  makes  an  examination,  produces 
evidence,  and  at  the  trial  a  judgment  is  rendered  in  favor  of 
the  plaintiff  against  the  defendant  for  damages.    When  execu- 
tion issues  the  officer  calls  upon  the  defendant  for  satisfaction; 
but  with  a  valuable  diamond  in  his  shirt  front  and  ten  thou- 
sand dollars  in  his  pocket,  the  defendant  defies  the  officer  to 
make  a  levy.    The  court  would  have  made  the  person  of  the 
plaintiff  "subservient  to  its  order*'  to  enable  defendant  to  have 
an  examination  of  plaintiff's  person  and  to  use  the  private 
parts  of  it  as  evidence,  but  would,  if  called  upon,  enjoin  the 
invasion  of  the  person  of  defendant  to  satisfy  its  judgment— 
this  would  be  the  practical  working  of  the  doctrine  contended 
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fxUvLstrations  might  be  given  of  court  proceedings 
L  eliLO^w  the  fallacy  of  the  claim  that  courts  in  Texaa 
'Cx>  oxder  a  person  to  submit  his  or  her  person  to  ex- 
an.  csxiril  suits;  but  we  feel  it  is  unnecessary.  It  ia 
>  B&y^  for  the  courts  of  Texas^  that  the  authority  to 
fliaoL  examination  and  force  a  party  to  submit  to  it  is 
t^ecT  in  common  law  nor  in  tiie  statute  laws  of  this 
iilierref  ore,  does  not  exist  and  cannot  be  exercised  by 
I  ol  Texaa. 

dintifE  in  error  contends  that  new  conditions  have 
coxixiection  with  this  class  of  litigation,  which  make  it 
r  for  the  courts  to  adopt  this  method  so  as  to  enable 
sn&akOtB  to  secure  necessary  evidence.  In  support  of 
itention,  counsel  for  the  plaintiff  in  error  has  injected 
B  axgimi^it  matter  whidi  is  wholly  irrelevant  in  this 
md  might  be  more  appropriately  addressed  to  the  legis- 
^e  cannot  better  express  our  views  upon  this  matter 
o  quote  from  the  opinion  of  Chief  Justice  Holmes  of  the 
me  conrt  of  Massachusetts,  in  the  case  of  Stack  v.  New 
etc.  R.  B.  Co.,  177  Mass.  158,  83  Am.  St  Bep.  269,  58 
k  %%7,  52  L.  B.  A.  828,  *^e  appreciate  the  ease  with 
h,  if  we  were  careless  or  ignorant  of  precedent,  we  might 
ti  it  enlightened  to  assume  that  power.  We  do  not  forget 
continuous  process  of  developing  the  law  that  goes  on 
^"^gVi  the  courts,  in  the  form  of  deduction,  or  deny  that  in 
lear  case  it  ndght  be  possible  even  to  break  away  from  a  line 
^®*  decisions  in  favor  of  some  rule  generally  admitted  to  be 
led  upon  a  deeper  insight  into  the  present  wants  of  society, 
ait  the  improvements  made  by  the  courts  are  made,  almost  in- 
iriably,  by  very  slow  degrees  and  by  very  short  steps.  Their 
^eral  duty  is  not  to  change  but  to  work  out  the  principles 
lieady  sanctioned  by  the  practice  of  the  past.  No  one  sup- 
^QBes  that  a  judge  is  at  liberty  to  decide  with  sole  reference 
'^vea  to  his  strongest  convictions  of  policy  and  right.  His  duty 
in  general  is  to  develop  the  principles  which  he  finds,  with  such 
c<m8istency  as  he  may  be  able  to  attain.^' 

It  may  be  true  that  evil  practices  by  plaintiffs  in  these  cases 
Uve  grown  up;  but  it  is  equally  true,  that  to  establish  such  a 
Tsik  of  practice  would  place  in  the  power  of  defendants  in  dam- 
age cases  the  means  of  annoying  plaintiffs,  and  of  intimidating 
the  most  worthy  of  the  complainants  in  such  suits. 

At  the  trial  of  the  cause,  after  the  testimony  of  physiciar- 
who  had  treated  Cluck  for  his  injuries  had  been  introduced,  ai 
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'Clndr  hady  himself,  testified  as  to  his  injuries  and  the  circnn- 
stances  under  which  he  received  them,  the  attorney  for  the  raSr 
road  company  propounded  to  him  this  question:  ''Are  yoa 
"willing,  in  the  presence  of  some  reputable  person,  or  by  joui- 
•eelf ,  and  subsequently  to  be  supported  by  your  affidavit  that  it 
is  urine  voided  by  you  into  a  vessel  which  is  absolutely  fret 
'from  any  foreign  matter,  to  furnish  a  specimen  of  your  urine, 
Toided  under  the  circumstance  stated,  to  a  committee  of  com- 
petent physicians  to  be  appointed  by  the  court,  so  that  an  an* 
-alysis'of  that  urine  may  be  made?^'    To  which  counsel   for 
plaintiff  objected  on  the  groxmd  that  same  was  irrelevant  and 
immaterial  and  a  useless  consumption  of  time,  which  objection 
was  by  the  court  sustained.    The  same  objections  apply  to  tiiis 
procedure  as  to  that  which  sought  a  physical  examination  of 
the  plaintiff.    The  court  could  not  enforce  such  an  order  with- 
out taking  possession  of  the  person  of  plaintiff  and  exercising 
^»ercive  power  to  compel  him  to  perform  the  act.    For  the  rea- 
sons before  given,  we  hold  that  the  objection  was  properly  sus- 
tained. 

The  plaintiff,  Cluck,  'being  on  the  stand  as  a  witness  in  his 
own  behalf,  and  having  testified  of  his  injuries  and  iheir  effect^ 
the  railroad  company  propounded  to  him  the  following  ques^ 
tion:  '^I  will  ask  you  whether  or  not  a  proposition  has  been 
made  to  you  to  have  the  court,  wiihout  the  suggestion  of  counsel 
-for  defendants,  appoint  a  committee  or  board  of  skilled  physi- 
cians to  examine  you  physically  with  a  view  of  ascertaining  the 
nature  and  extent  of  the  aiilments  i>f  which  you  complain  and 
iheir  cause  T''    To  this  question  counsel  for  plaintiff  objected  on 
the  ground  ''that  the  same  was  incompetent,  irrelevant  and  im- 
material, and  that  the  purpose  of  it  was  to  prejudice  the  plain- 
tiff's case  before  the  jury;  that  the  matter  had  already  been 
ruled  upon  by  the  court,  and  could  not  again  be  inquired  into; 
and  that  the  right  to  decline  to  'Suhmit  himself  to  a  physical 
•examination  by  physicians  to  be  appointed  by  the  court  was  a 
legal  right."    The  objections  were  sustained  by  the  court    In 
this  ruling  the  court  erred.    The  reason  for  *®*  refusing  a 
physical  examination  of  the  plaintiff  is  not  that  the  defendant 
is  not  entitled  to  have  the  'benefit  of  the  evidence,  but  because 
the  court  has  no  power  to  force  the  plaintiff  to  submit  to  such 
«n  examination.    He  has  the  right  to  submit,  or  refuse,  but  in 
case  he  should  refuse  the  defendant  is  entitled  to  have  that  fact 
•go  to  the  jury  to  be  considered  by  them  in  determining  upon 
the  credibility  and  sufficiency  of  the  testimony  upon  which  be 
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^over  :  Union  Pac.  Ky.  Co.  t.  Botsford,  141  XJ.  S.  855, 
3t.  Rep.  1000,  35  L.  ed.  734.  If  the  jury  should  be- 
;  "the  Tefusal  showed  a  purpose  to  conceal  the  truth, 
nt  tal-te  the  fact  into  account  in  weighing  the  eyidenre. 
xsfac-tory  reason  should  be  given  for  the  refusal,  aiid 
idence  vere  sufficient,  the  refusal  would  not  defeat  a 
TVic  suggestion  that  the  court  might  enforce  its  ordL'r 
sing  to  submit  the  case  to  a  jury  is  not  sound,  for  in 
te  &  party  is  entitled  to  s  trial  by  jury  whenever  he  pro- 
vidence ^^hieh  shows  prima  facie  a  right  to  recover.  In 
:  unreasonable  refusal  to  allow  examination,  the  court 
Lnd  sliouli]  set  aside  the  verdict,  unless  the  evidence  satis- 
ily  esta^jlished  the  right. 

\8   claiiiKd  by  the  defendant  in  error  that  these  matterg 
red  in  tlic  presence  of  the  jury,  who  were  fully  informod 

the  pUuiuifFB  refiieal.  That  is  true,  but  the  action  of 
ourt  ^lEiil  the  effect  to  take  it  from  the  jury,  which  would 
ralize  any  (.fleet  that  the  occurrence,  in  the  presence  of  the 
,  mig\it  lia\e  had  upon  their  minds.  It  was  equivalent  to 
ng  tlio  jury  that  it  was  not  to  be  considered  by  them.  The 
mfian'i  in  error  would  get  no  benefit  from  the  fact  that  tlie 
ation  was  asked  and  objected  to  in  their  presence  by,  tlie 
mViR'5  counsel. 
For  the  error  indicated,  the  judgments  of  the  district  court 

i  oS  Wic  court  of  civil  appeals  are  reversed  and  the  cause  is' 
manded. 


Tif  PA(/sf»flf  EranlnaUim  of  Parliet  to  an  action  by  order  of  Court 
I  discusBpi^  in  the  monof^aphie  notea  to  Cleveland  etc.  Bj.  Co.  v. 
Inadltaton.  fiS  Am.  St.  Bep.  242-252;  Bidekom  v.  Wabaah  ete.  Ev. 
*,  3  Am.  St.  B^p.  654-5S7;  Sioux  City  etc.  B.  B.  Co,  v.  FiolvvBou, 
ffl  kn.  Rfp.  T:;i!  730.  The  power  of  the  court  to  require  the  plaintiff 
"i  a  i>er!>oiiHl  inJMry  mm  to  submit  to  au  BiamiDBtion  ia  reeogiiiKi<il 
in  Brown  v.  Chicaco  etc.  By.  Co.,  12  N.  Dak.  81,  102  Am.  Bt.  R^p. 
^',  nua-wn  V.  iJilliland,  63  Kan.  IBS,  88  Am.  St.  Bep.  23Z,  and  Hue 
Ut  cuea  cited  ia  tli»  eroM-referenea  Bot«  thereto. 
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WESTEBN  UNION  TELEGRAPH  COMPANT  ▼.  SWEAB- 

INGIN. 

[97  Tex.  293,  78  a  W.  491.) 

VBUBOEAPH  OOBPO&ATIONB— DamagM  for  FUlnn  to  Dl> 
Ihrtr  MMHige,  WiMa  not  too  Somote.— A  telegram  reading:  "Greaa 
Bwearingin:  Come;  Frank  ia  dead.  Mrs.  Swearing-in  "—-^id&eieiUy 
giToa  notice  of  a  death  and  the  desire  of  the  sender  that  the  a^ 
dresaee  shall  attend  the  burial  and  the  ezpeetatioB  that  he  wiE  js 
80,  and  the  telegraph  corporation  is  liable  if,  through  its  negligeM^ 
the  message  ia  not  delivered  in  time  for  him  to  attend  the  fanenL 

George  H.  FearoDS,  Stanley^  Spoonts  &  Thompsoii  and  K.  L 
Lindslev^  far  tiie  appellant 


0«  H.  Ooodson,  for  the  appellee. 

# 

*^  GAINES,  C.  J.  This  is  a  certified  question  ^rom  flie 
court  of  dTiL  appeals  for  the  second  district.  The  oertificaie  it 
as  follows: 

''In  the  above  cause  now  pending  before  tiiis  conrt  upon  a  mo- 
tion to  certify,  upon  the  following  facts,  we  held  that  appellert 
damages  were  not  too  remote  but  were  in  contemplation  of  tho 
parties  at  the  time  oi  the  sending  of  the  message  heieinsAff 
referred  to,  and  were  properly  recoverable  in  this  suit. 

''Appellee*s  son  was  killed  at  Fort  Worth,  Texas,  August  I, 
1899.  At  about  1  o'clock  P.  M.  of  that  day  one  J.  K.  Stoait, 
acting  for  the  wife  of  the  deceased,  delivered  to  appellant  tt 
its  Fort  Worth  o£Sce  the  following  message: 

« *Fort  Worth,  Texas,  Aug.  1st,  18^^. 
^  *To  Green  Swearingin,  Comanche,  Texas : 
** 'Come;  Frank  is  dead. 

'"Mrs.  SWEABINGIK.' 

''Stuart  paid  the  charges,  and  the  company  undertook  the  de- 
livery of  the  message,  but  upon  ascertaining  that  Green  Swear- 
ingin di(f  not  live  within  the  established  free  delivery  limits  of 
the  town  of  Comanche,  a  service  message  was  returned  to  the 
Fort  Worth  office  to  that  efifect,  and  Stuart  was  notified  that 
the  company  would  not  undertake  the  delivery  of  the  message 
to  Swearingin  at  his  home  in  the  country  without  payment  or 
guaranty  of  payment  of  the  sum  of  two  dollars  extra  charges. 
Stuart  guaranteed  this  sum,  but  the  message  was  not  deliverw? 
^til  after  the  buriaL    If  the  message  had  been  properly  trso^ 
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mitted  and  deliTered,  appellee  would  have  reoeiyed  it  in  time 
ko  bave  left  Comanche  at  9  o'clock  A.  M.  on  August  2d,  and 
would  lisve  notified  Stuart  of  his  departure,  and  would  hare 
readied  Fort  Worth  at  1 :30  o'clock  P.  M.  of  the  same  day,  and 
in  time  to  have  attended  the  burial  of  his  son.  By  reason  of 
mtie  failure  to  hear  from  Swearingin,  however,  Stuart  concluded 
'Hiat  lie  was  not  coming  and  buried  the  remains  at  11  o'clock 
A.  M.  on  August  2d.  If  Stuart  had  received  notice  that  Swear- 
ingin  was  on  his  way  to  Fort  Worth,  he  would  have  held  the 
iKvdy  Tiiitil  his  arrival. 

•••  **Upon  the  authority  of  Western  Union  Td.  Co.  v.  Norris, 

1.  Tex.  Ct.  Hep.  685,  60  S.  W.  983,  in  which  a  writ  of  error 

ivas  refused  by  your  honors,  we  held  as  above  indicated.    Ap- 

'pellant  insists  that  this  holding  is  in  conflict  with  the  holding 

of  the  honorable  court  of  civil  appeals  for  the  third  supreme 

"iudicial  district  in  the  case  of  Western  Union  Tel.  Co.  v.  Stone, 

reported  in  27  S.  W.  144,  and  we  therefore  deem  it  our  duty 

to  grant  the  motion  and  to  certify  to  your  honors  whether  or 

not  we  were  in  error  in  our  said  holding.'' 

We  are  of  opinion  that  the  court  of  civil  appeals  correctly 
lield  that  the  damages  in  this  case  were  not  too  remote.  The 
point  is  ruled  by  the  decision  in  the  case  of  Western  Union  Tel. 
Co.  V.  Norris,  25  Tex.  Civ.  App.  43,  60  S.  W.  982,  in  which 
an  application  for  a  writ  of  error  distinctly  presenting  the  ques- 
tion was  refused  by  this  court.  As  to  this  matter  the  two  cases 
are  not  distinguishable  in  principle. 

The  case  of  Western  Union  Tel.  Co.  v.  Stone   (Tex.  Civ. 

^PP*)>  ^"^  3*  ^*  ^^^>  ^^^  ^0^  come  to  this  court,  but  the  opin- 
ion in  that  case  is  based  upon  tho  decisions  of  this  court  in 
Western  Union  Tel.  Co.  v.  Linn,  87  Tex.  7,  47  Am.  St.  Rep. 
«8,  26  S.  W.  490,  and  Western  Union  Tel.  Co.  v.  Motley,  87 
Tex.  38,  27  S.  W.  62,  in  which  it  was  held  that  the  damages 
were  too  remote  to  authorize  a  recovery.  In  the  Linn  case, 
the  telegram  was:  "Grace  is  very  low.  Can  you  come  and 
bring  Maud  ?"  and  was  signed  "Kate."  In  that  case,  as  in  this, 
if  the  message  had  been  promptly  delivered,  the  plaintifE  could 
not  have  been  present  at  the  funeral  at  the  time  it  actually 
took  place;  but, it  was  averred  and  proved  that  if  the  delivery 
had  been  made  according  to  the  contract,  he  would  have  given 
notice  of  his  coming  and  that  the  burial  would  have  been  post- 
poned until  his  arrival.  It  was  there  held  that  the  message 
was  sufficient  to  notify  the  company  that  there  was  a  relation- 
ship between  the  plaintiff  and  the  person  mentioned  therein; 
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tiiat  the  latter  might  die;  and  that  he  might  hy  a  failure  ti> 
deliver  it  be  deprived  of  the  oppoitimity  to  attend  the  funenL 
(But  it  was  also  held  that  it  did  not  apprise  the  company  that 
''Oraoe,'*  the  person  mentioned,  had  a  husband;  that  if  the 
message  had  been  promptly  delivered  the  plaintiff  would  have 
advised  the  latter  of  his  coming,  and  that  the  funeral  would 
have  been  postponed  until  his  arrival.  The  Motley  case  in- 
ivolved  the  same  principle  as  the  linn  case,  but,  according  to 
the  testimony,  the  contingencies  upon  which  the  plaintiff  would 
have  succeeded  in  being  present  at  the  funeral  were  still  more- 
remote.  In  the  Stone  case,  the  message  was:  '^our  mother 
died  to-day.  Funeral  on  Wednesday.^'  There  also  the  plain* 
tiff  could  not  have  attended  the  funeral  on  the  appointed  day 
had  the  message  been  promptly  delivered;  but  he  sought  to  re- 
cover oa  the  groimd  that  if  it  had  been  so  delivered,  he  would 
have  sent  notice  of  his  coming  and  the  funeral  would  have  been 
delayed.  There  the  message  showed  upon  its  face  that  the  time 
of  the  funeral  was  already  fixed,  and  the  telegraph  company 
could  not  properly  have  been  held  to  have  foreseen  that  any 
postponement  was  contemplated. 

In  the  present  case  it  seems  to  us  the  effect  of  the  language 
of  the  *••  message  is  quite  different:  "Come;  Frank  is  dead.'* 
.These  words  give  notice  of  the  death  of  the  person  mentioned^ 
and  also  indicate  not  only  the  desire  of  the  sender  that  the  plain- 
tiff should  attend  the  burial,  but  also  a  confident  expectation 
that  he  would  do  so.  Under  such  circumstances,  we  are  of 
opinion  that  it  ought  to  have  been  foreseen  that  upon  the  de- 
livery of  the  message  there  might  be  a  necessary  delay  in  start- 
ing upon  the  trip,  and  that  the  plaintiff  would  have  notified 
the  sender  of  the  f  act^  and  of  his  coming,  and  the  probable  time 
of  his  arrival,  and  that  the  f imeral  would  have  been  accordingly 
postponed.  Such,  we  think,  would  have  been  the  natural  and 
probable  consequences  if  the  message  had  been  promptly  de- 
livered,  and  therefore  they  should  be  held  to  be  within  the  con- 
lemplation  of  the  parties  to  the  contract 

As  is  indicated  by  what  we  have  already  said,  we  answer  the 
question  in  the  negative. 

For  Authoriiiea  bearing  upon  the  decision  in  the  principal  eaa^ 

flee  Henderahot  ▼.  Western  Union  Tel.  Co.,  106  Iowa,  529,  68  Anu 

Bt.  Bep.  313;  note  to  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St. 

Itep.  709.     That  damages  for  mental  suffering  eaused  by  negligenee 

n  delivering  a  telegram  may  be  allowed,  notwithstanding  the  ab- 

ence   of  physical  pain  or  injury,  see   Oreen  v.  Telegraph   Co.,  13& 

r.  C.  489,  103  Am.  St.  Kep.  955;  Barnes  v.  Western  Union  TeL  Co-. 

7  Nev.  438,  103  Am.  St.  Bep.   776. 
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!OMM£BCIAL  NATIONAL  BANK  y.FIRST  NATIONAL 
BANK. 

[97  Tex.  B36,  SO  S.  W.  601.1 

COBPOK&TIONS.— B«preseut«tlona  Mftda  Dy  kn  Ac«at  oi  Offl- 
or  of  a  OorporftUon  do  not  bind  it,  nor  create  a  liability  against  it, 
nleaa  eoneeTning  the  bnsinesa  which  it  is  empowered  bj  its  charter 
o  do,  and  the  agent  mast  at  tbe  time  be  acting  within  the  scope  ot 
lis   authority,     (p.  382.) 

KANKINa.— "The  BnsliieaB  of  Banking  Is  D«fln»d  to  consisb 
n  diBcouDting  and  negotiating  promiHiory  notes,  drufts,  bills  of  ez- 
:liaiige,  aod  other  evidaocea  of  debt;  receiving  deposits,  buying  aniT 
ifllling  exchange,  coin  and  bullion,  lending  money  on  personal  secure 
ty,  and  obtaining,  issuing  and  circulating  notes;  and  to  these  speci- 
led  powers  and  those  necessary  to  tbe  exercise  of  the  powers  ez- 
>resaed  the  bank  must  confine  its  operations,  and  acts  of  officers  nob 
smbrBGcd  in  the  terms  of  tbe  law  are  not  binding  upon  the  corpora- 
ion."      (p.  883.) 

NATIONAIi  BAHKS— Ultra  Vires.— An  agreement  by  a  na- 
tional bank  to  sea  that  a  note  sent  to  it  for  execution  is  executed  by 
the  person  designated  and  is  not  a  forgery,  is  not  within  tbe  bnsi- 
neBB  of  banking,  and  is  nltrs  vires,     (p.  S83.) 

NATIONAL  BANES— Acts  of  Officers  of,  Wben  Personal.- Tbe 
act  ot  a  president  of  a  national  bank  in  making  a  statement  that  a 
note  sent  to  the  bank  to  be  executed  by  a  person  designated  haa 
been  so  executed  and  that  the  signature  appearing  on  such  note  is 
genuine  is  not  a  transaction  of  or  for  the  bank,  and  it  cannot  be 
held  answerable  to  the  payee  if  such  signature  proves  to  be  a  for- 
gery,    (p.  885.) 

J.  C.  Beasle;,  for  ihe  plaintiff  in  error. 

Davidson  &  Baile;  and  Lackey  &  Lewright,  for  the  defendant 


••»  BROWN,  A.  J.  We  copy  the  statement  of  the  case  and 
concIaBions  of  fact  of  tlie  court  of  civil  appeals,  as  follows: 

"ThiB  action  was  brought  in  the  district  court  of  De  Witt 
county  by  the  appellee  against  W.  H,  Smith  and  J.  F.  Ray  to- 
recover  upon  a  promissory  note  for  the  sum  of  two  thousand  and 
aixty-siz  dollars  and  sixty-six  cents,  dated  November  27,  1901, 
payable  at  Cuero,  Texas,  and  alleged  to  have  been  excuted  by 
them  to  the  appellee.  The  appellee  also  made  the  appellant  a 
party  to  the  ""  suit  and  sought  to  recover  it,  against  alleging  that 
the  appellant  had  undertaken,  as  the  agent  of  appellee,  to  hav& 
the  note  aued  on  signed  by  Smith  and  Ray  and  had  sent  the 
same  to  appellee  with  tbe  representation  that  it  had  been  so> 
signed;  and  that  appellee  had  acted  on  such  representation  and 
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had  advanced  the  sum  of  two  fhousand  dollars  on  the  note  to 
Smith,  against  whom  no  recovery  could  be  had  on  account  of 
his  insolvency;  that  Bay  was  solvent  but  claimed  that  the  note 
as  to  him  was  a  forgery;  and  that  in  the  event  the  note  was  a 
forgery  appellant  was  liable  to  appellee  for  the  amount  so  ad- 
Tanoed  by  it  to  Smith  on  account  of  its  deceitful  representations. 
Defendant  Smith  filed  no  answer.    Defendant  Bay  answered 
imder  oath  denying  the  execution  of  the  note  by  him.     The  ap- 
pellant pleaded  in  abatement  to  the  venue  of  the  suit,  assert- 
ing its  privilege  to  be  sued  in  Bee  county,  where  it  had  its  dom- 
idle.    It  also  pleaded  the  general  d^nurrer;  a  special  demur- 
rer to  the  venue;  a  special  demurrer  raising  the  question  of 
jnis joinder;  and  in  bar  the  general  deniaL 

^'The  pleas  to  the  venue  and  the  general    demurrers    were 
-overruled  by  the  court  and  afterward  the  cause  was  submitted 
for  trial  to  the  court  without  a  jury,  and  resulted  in  a  judgment 
in  favor  of  the  appellee  for  the  amoimt  of  the  note  and  costs 
against  Smith  and  the  appellant  and  in  favor  of  the  defendant 
Bay.    The  questions  presented  to  this  court  on  appeal  are:  1. 
The  sufficiency  of  the  petition  to  show  a  cause  of  action  for  de- 
ceit against  the  appellant;  2.  The    misjoinder  of  parties  de- 
fendant; 3.  Venue  of  the  suit  as  to  the  appellant;  4.  The  suffi- 
<dency  of  the  facts  to  show  that  the  appellant  is  liable.     The 
facts  upon  which  the  suit  is  founded  transpired  in  the  making 
of  a  loan  of  two  thousand  dollars  by  the  First  National  Bank 
-of  Cuero,  Texas,  to  W.  H.  Smith.     Smith,  who  resided  at  Min- 
eral City,  in  Bee  county,  wrote  to  the  bank  at  Cuero  requesting 
ihe  loan  and  offered  as  surety  James  F.  Bay,  who  was  a  wealthy 
-atockman  of  Bee  county  and  resided  at  Pettus  in  that  county. 
Bay  was  vice-president  and  director  of  the  appellant  bank  and 
an  uncle  by  marriage  of  Smith.     The  Cuero  bank  wrote  to  the 
First  National  Bank  of  Beeville,  in  Bee  county,  its  correspond- 
•enty  stating  that  Smith  had  applied  for  the  loan  and  had  offered 
Bay  as  surety;  that  it  was  unacquainted  with  them,  and  asked 
about  their  responsibility.    The  First  National  Bank  of  Bee- 
Tille  replied  in  due  course  of  mail,  saying  that  the  parties  were 
good  for  the  amount  of  money ;  that  Smith  was  a  merchant  in 
^ood  standing;  that  Bay  was  a  man  of  property  and  an  official 
f  the  Commercial  National  Bank;  that  Smith  was  a  former 
itron  of  that  bank,  and  that  it  was  acquainted  with  their  sig- 
ttures.     The  Cuero  bank  then  prepared  for  signature  the  note 
led  on  in  Cuero  and  mailed  it  with  a  letter  to  the  Commerdal 
ational  Bank,  saying:  'A  few  days  since  we  had  a  letter  from 
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William  H.  Smith  of  Mineral  City,  Texas,  making  application 
for  a  loan  of  two  thousand  dollars  and  offering  as  security  James 
P.  Kay,  Tice-president  of  your  bank.  Will  you  do  us  the  kind- 
xiesB  to  hand  the  inclosed  note  to  Mr.  Bay  for  signature  by  him- 
«elf  and  Mr.  Smith?  *^*  Thanking  you  in  advance,'  etc. 
Upon  receipt  of  this  letter  and  the  note  the  appellant,  by  its 
president,  John  W.  Floumoy,  mailed  the  note  in  a  letter  to 
William  H.  Smith,  at  Mineral  City,  requesting  him  to  get  Mr. 
Bay^s  signature  and  return  to  the  writer.  A  letter  was  received 
returning  the  note  as  follows : 

"Tettus,  Texas,  11-20-01. 
***  *The  Commercial  Naticmal  Bank  of  Beeville,  Beeville,  Texas . 
**  'Dear  Sir :  Inclosed   find  note  as  per  request    You   will 
please  forward  to  the  Cuero  bank  and  tell  them  to  place  to  my 
credit. 

Bespectfully, 

«^M.  H.  SMITH.' 

**The  letter  was  opened  by  Floumoy  in  presence  of  the  book- 
keeper of  the  appellant  bank  and  the  signatures  to  the  note 
*were  examined  and  pronounced  genuine  by  both  of  them. 
Floumoy  at  once  wrote  a  letter  from  Beeville  to  the  appellee  at 
Cnero,  in  which  he  inclosed  the  note  and  mailed  it  The  let- 
ter was  as  follows: 

"  'Commercial  National  Bank  of  Beeville. 

« 'Beeville,  Texas,  12-2-01. 
*'  Tirst  National  Bank  of  Cuero,  Cuero,  Texas : 

^  'Dear  Sirs:  Inclosed  you  will  find  note  of  Wm.  H.  Smith, 
properly  signed  up.  He  wants  the  proceeds  of  said  note  placed 
to  Ilia  credit 

Yours  truly, 
'"JOHN  W.  FLOURNOY,     ' 

« 'President' 

^^The  note  was  receired  and  the  money  was  advanced  by  the 
appellee  to  Smith.  The  signature  of  Bay  to  the  note  was  found 
to  be  a  forgery,  but  was  pronouneed  to  be  a  most  clever  one. 
Both  Floumoy  and  the  bookkeeper.  Miller,  testified  that  If 
the  signature  of  Bay  to  ttis  note  is  a  forgery  then  it  is  a  most 
expert  and  adroit  one  and  calculated  to  deceive  the  most  care^ 
ful,  and  greatly  did  deceive  this  vritness.* 

•^mith  belonged  to  a  family  of  people  who  stood  high  in  Bee 
county,  well  known  for  probity  and  honesty,  and  who  had  occu- 
pied positions  of  public  honor  and  trust    William  H«  Smifl] 

Am.  8t.  Sep.,  YoL  104—66 
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himself  had  been  a  young  man  of  excellent  habits,  and  at  the 
time  of  this  transaction  and  for  a  number  of  years  prior  there- 
to he  was  engaged  in  the  mercantile  business  in  Mineral  Citj, 
in  Bee  county,  a  small  Tillage  about  seventeen  miles  northwot 
of  Beeville.  His  standing  and  credit  among  business  men  were 
of  the  highest  order.  His  business  seemed  to  be  successful  and 
profitable  and  of  large  volume;  and  for  some  years  he  had  done 
business  with  appellant^  his  transactions  amounting  in  the  year 
1900  to  seventy  tiiousand  dollars.  He  had  the  confidence  of  the 
officers  of  the  bank  and  it  carried  him  without  security  some* 
times  for  as  much  as  ten  thousand  dollars.  Not  long  before 
this  transaction  the  bank  had  loaned  him  five  hundred  dollars 
with  Bay  as  surety,  and  the  note  for  the  money  was  prepared 
and  mailed  to  him  at  Mineral  City  with  the  request  to  sign 
and  get  Bajr's  signature  and  then  return  to  the  bank;  and  the 
money  was  paid  to  Smith  on  return  of  the  note  by  him.  Bay 
lived  at  the  litUe  village  of  Pettus,  about  sixteen  miles  north 
of  Beeville,  and  did  business  with  the  appellant  bank,  and  was 
personally  and  intimately  known  to  the  officers  of  the  bank. 
The  correspondence  of  Smith  and  Bay  with  the  bank  had  been 
voluminous,  and  Flournoy  and  Miller  had  seen  them  write 
and  both  testified  that  they  were  familiar  with  and  knew  their 
signatures,  and  that  they  had  no  reason  or  ground  to  suspect 
that  either  of  them  was  forged,  but  believed  they  were  genuine- 
The  Cuero  bank  was  not  •**  acquainted  with  Smith  or  Bay 
and  did  not  know  their  signatures.  It  trusted  the  appellant 
bank  to  get  the  note  signed,  and  believed  its  representation 
that  it  had  been  properly  signed  and  on  that  account  alone  let 
Smith  have  the  money.  Appellee  would  not  have  loaned  the 
money  on  Smith's  signature  alone.  No  charge  was  made  br 
the  appellant  for  the  service  it  rendered,  and  the  appellee  did 
not  offer  or  expect  to  pay  for  it,  but  would  have  done  so  if 
required.  The  appellant  is  a  national  bank  duly  incorporated 
under  the  national  banking  act  of  Congress,  with  its  domicile 
at  Beeville,  in  Bee  county,  Texas,  and  the  appellee  is  also  a 
national  bank  duly  incorporated  under  the  national  banking 
act,  with  its  domicile  at  Cuero,  in  De  Witt  coimty,  Texas." 

Bepresentations  made  by  an  officer  ^or  agent  of  a  corporatiott 
will  not  create  liability  upon  the  corporation  unless  the  repre- 
sentation be  made  by  the  agent  concerning  a  business  which 
the  corporation  is  empowered  by  its  charter  to  do,  and  the  agent 
must,  at  the  time,  be  acting  within  the  scope  of  his  authority i 
'3ooley  on  Torts,  136. 
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The  facts  alleged  in  the  petition  show  that  the  plaintiff  in 
error  is  a  corporation,  created  nnder  the  national  banking  laws 
enacted  by  the  Congress  of  the  United  States,  hence  to  that  law 
we  must  look  to  determine  the  kind  of  business  in  which  a  bank 
may  engage.  That  act  provides :  *TTpon  duly  making  and  filing 
articles  of  association  and  an  organization  certificate,  the  as- 
sociation shall  become,  as  from  the  date  of  the  execution  of  its 
organization  certificate,  a  body  corporate,  and  as  such  and  in  the 
name  designated  in  the  organization  certificate,  it  shall  have 
power:  .  •  .  • 

*'7.  To  exercise  by  its  board  of  directors,  or  duly  author- 
ized officers  or  agents,  subject  to  law,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking;  by 
discounting  and  negotiating  promissory  notes,  drafts^  bills  of 
exchange  and  other  evidences  of  debt;  receiving  deposits,  buy- 
ing and  selling  exchange,  coin,  and  bullion,  by  lending  money 
on  personal  security,  and  by  obtaining,  issuing  and  circulating 
notes  according  to  the  provisions  of  this  title/' 

**The  business  of  banking''  is  defined  to  consist  in  discount- 
ing and  negotiating  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt;  receiving  deposits,  buying  and 
selling  exchange,  coin  and  bullion,  lending  money  on  personal 
security,  and  obtaining,  issuing  and  circulating  notes;  and  to 
these  specified  powers  and  those  necessary  to  the  exercise  of  the 
powers  expressed  the  bank  must  confine  its  operations,  and  acts 
of  officers  not  embraced  in  the  terms  of  the  law  are  not  bind- 
ing upon  the  corporation :  Weckler  v.  First  Nat.  Bank,  42  Md. 
681,  20  Am.  Eep.  96;  Merchants'  Nat.  Bank  v.  Armstrong,  65 
Fed.  934;  Cooley  on  Torts,  136. 

The  facts  alleged  against  the  plaintiff  in  error  do  not  show  a 
transaction  embraced  in  the  provisions  of  the  law  above  quoted; 
on  the  contrary,  it  was  a  matter  in  which  the  Beeville  bank  was 
not  interested;  in  fact  it  was  a  mere  courtesy  between  the  offi- 
cers of  the  two  banks,  "•  performed  gratuitously  by  Floumoy 
for  the  accommodation  of  the  officers  of  the  Cuero  bank  to  aid 
fhem  in  making  a  loan  to  Smith. 

If  it  were  held  that  procuring  the  signature  to  a  note  in  order 
that  the  Cuero  bank  might  lend  money  to  a  third  party  was 
within  the  power  and  authority  of  the  bank  at  Beeville,  the 
president  of  the  Beeville  bank  was  not  authorized  to  transact 
such  business  for  his  bank  and  did  not  bind  it  by  the  statementf 
he  made.  Under  the  national  banking  law  the  corporatioi 
was  authorized  to  elect  a  board  of  directors,  to  which  was  con 
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mitted  the  manag^nent  and  control  of  tbe  bank,  and  the  boud 
'waa  empowered  to  select  one  of  its  members  as  president  of  ti» 
bank,  of  whom  it  ia  aaid :  "It  is  hie  duty  to  preside  at  the  meet- 
ing of  the  board  of  directors,  and  he  baa  charge  of  tbe  Utigitica 
of  the  bank,  and  other  than  theae  he  has  no  power  inheroit  over 
and  beyond  another  director" :  Bolles'  National  Bank  Act,  aee. 
fi3.  The  board  could  have  adopted  by-lawa  conferring  largei 
powers  npon  the  president,  but  the  petition  does  not  allege  the 
existence  of  Buch  by-lawa,  nor  any  fact  which  would  extend  tbe 
authority  of  the  president  bo  as  to  embrace  the  act  npon  wbid 
this  action  rests.  The  atatement  made  by  itr.  Flonmoy  that 
ihe  note  returned  was  signed  up  by  Mr.  Bay  was  without  author- 
ity of  the  Beeville  bank,  therefore  not  binding  upiHi  it:  United 
^States  V.  City  Bank  of  Columbus,  21  How.  366,  16  Ll  ed.  130; 
Weckler  r.  National  Bank,  42  Md.  681,  20  Am.  Bep.  95;  Jler- 
chants'  Bank  r.  Marine  Bank,  3  Gill  (Md.),  96,  48  Am.  Dec 
300;  Crawford  t.  American  Nat  Bank,  67  Mo.  App.  39;  Hous- 
ton etc.  Ey.  Co.  v.  McKinney,  55  Tex.  176. 

TTnited  States  t.  Bank  of  Columbua,  before  eited,  involved  a 
«tate  of  facts  much  like  this  case.  The  cashier  of  the  defeadant 
bank  gave  to  one  of  its  directors,  Mr.  Miner,  a  statement  tiiat 
he  was  authorized  on  behalf  of  t^e  bank  to  "contract  with  tbe 
Treasury  Department  of  the  United  States  for  the  transfer  of 
money,  from  tbe  east  to  the  south  and  vest,  for  the  govera- 
ment,"  and  upon  the  faith  of  the  statement  of  the  cashier,  tbe 
^Secretary  of  tiie  Treasury  contracted  with  the  par^  named  for 
-the  transfer  of  one  hundred  thousand  dolkra  from  New  Yatk 
<to  New  Orleans.  Miner  received  and  cashed  the  draft,  but  the 
_gov€mment  did  not  receive  the  mcmey  at  New  Orleana.  UpcHt 
£uit  by  the  United  St^ea  against  tlie  bank,  tbe  aufffeme  cmut 
of  the  United  States  held  that  the  cashier  had  no  aothoii^ 
to  make  such  representations  on  behalf  of  the  Colnmbna  bank 
«nd  that  it  was  not  liable  for  the  loss  auatained  in  conseqitaice 
■of  reliance  upon  the  false  statement 

Crawford  v.  Bank  ia  much  like  this  case.  A  fina  of  mer- 
cl^ntils  secured  from  tbe  cashier  of  a  bank  a  statonent  to  the 
cfft-'ct  that  tbe  firm  was  "solvoit  -and  wosld  pay  for  all  that 
hoy  waiild  buy."  Upon  this  statement  the  firm  obtaraed  cndi^ 
id  liaving  failed  in  buBioess,  it  was  Bought  to  hold  th»  bank 
spnnsible  for  the  losa  The  court  held  that  t^e  cashier  bid 
I  authority  to  give  such  statement,  tlier^ora  tbe  bank  was  aot 
Bpoosible  for  the  damages. 
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Hie  act  of  Flonmoy,  who  signed  the  Btatement  as  president 
of  the  Beeville  bank,  was  a  mere  personal  transaction  of  his  own^ 
and  if  any  •♦*  liabiKty  was  created  thereby  it  rested  upon  him: 
indiyidually  and  not  upon  the  bank.  We  do  not^  however,  wish 
to  be  understood  as  intimatiiig  that  the  facts  would  give  a  cause* 
of  action  against  Floumoy;  that  question  is  not  now  before  us.. 

The  allegations  in  the  plaintifPs  petition  presented  no  cause* 
of  action  against  the  Commercial  National  Bank  of  Beeville^. 
and  the  general  demurrer  should  have  been  sustained.  It  is- 
therefore  ordered  that  the  judgments  of  the  district  court  and 
of  the  court  of  civil  appeals  be  reversed  as  to  the  Commercial 
National  Bank  of  Beeville  only^  and  this  cause  be  remanded  for 
further  trial  as  to  said  bank,  but  the  judgments  as  to  Bay  and' 
Smith  remain  in  force. 


The  RkU  that  t\$  Acts  of  the  officers  of  a  corporation  are  binding^ 
vpon  it  only  when  within  the  scope  of  their  authority  (Bumbough 
T.  Southern  Imp.  Co.,  112  N.  C.  751,  34  Am.  St.  Bep.  528)  is  applica- 
ble to  banks:  Campbell  ▼.  Mannfactarers'  Nat.  Bank,  67  N.  J.  L. 
aoiy  91  Am.  St.  Bep.  438.  Thns,  selling  railroad  bonds  upon  commis- 
sion is  not  within  the  scope  of  the  corporate  powers  of  a  national 
banky  and  therefore  no  action  lies  against  the  corporation  for  fals^ 
representations  made  by  its  teller  to  induce  one  to  buy  the  bondst 
Weekler  y.  First  Nat.  Bank,  42  Md.  581,  20  Am.  Bep.  95. 
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BANXnro— Liability  of  Banks  for  Moneys  Deposited  by 
Factors.— If  a  bank  knows  that  a  factor  is  insolrent  and  has  de- 
posited in  his  own  name  moneys  belonging  to  his  principal,  it  cannot 
appropriate  such  money  to  the  payment  of  its  debts  due  from  th*? 
factor,  and  is  liable  to  the  true  owners  if  it  does  so.     (p.  888.) 

FBOfOIPAIf  AKD  AOENT.— The  Relation  of  Principal  and: 
Asent  is  not  Befrokad  by  the  Mere  InaolTsney  of  the  Latter  unless: 
he  voluntarily  or  involuntarily  surrenders  and  the  law  assumes  eon* 
trol  of  his  property,     (p.  889.) 

BAHKINO— Factors,  Bi^^t  of  to  Deposit  and  Withdraw  Mon- 
eiys^  Wben  not  Destroyed  by  Insolvancy.— Though  factors  are  known 
to  be  insolvent  and  to  have  committed  an  act  of  bankruptcy,  they 
retain  the  right  to  do  business,  and,  if  they  continue  actively  i< 
business,  and  not  subjected  to  legal  proceedings  in  bankruptcy  o 
insolvency,  may  deposit  in  bank  in  their  own  names  moneys  receive 
from  sales  of  property  and  withdraw  them   on  checks  payable   ' 
third  persons,  and  the  bank  is  not  liable  for  honoring  such  checl' 
(pp.  890,  891.) 


} 


886  Ahebican  State  Befobts,  Vol.  104.         [Texas, 

BANSINa— UonoTB  D«praited  In  i  Fiduciary  OApadty.— A 
depositor,  although  holding  money  in  a  fldueiary  capaeii;,  maj  drair 
it  out  of  the  bank  ad  libitum.  The  bank  ia  bound  to  honor  his  ehecka 
and  incurs  no  liabilitj'  in  so  doing  as  long  aa  it  doea  not  partieipst* 
in  any  inisappTopriation  of  funda  or  breach  of  tmat.     (p.  890.) 

BAITES— Dntiea  of  Besp«ctinK  Moneys  Deposited  iy  »  Fldod- 
aiT-— The  mere  fact  that  a  bank  knows  that  moneya  deposited  with 
it  have  bj  a  depositor  been  acqairod  in  a  fiduciary  capacity  do«a  aat 
impose  OD  it  the  duty,  or  give  it  the  right,  to  institute  an  inqnirj' 
into  the  conduct  of  its  customer  in  order  to  protect  those  for  whMn 
he  may  hold  the  fund,  but  between  whom  and  the  bank  there  is  no 
privity,     (p.  891.) 

Brovning,  Madden  &  Truelove,  for  the  plaintiff  in  error. 

Turner  &  Boyce,  for  the  defendant  in  error. 

•"*  WILLIAMS,  A.  J.  PlaintiflE  in  error  brought  this  enit 
to  recover  of  defendant  in  error  upon  his  note  executed  to 
Tamblin  &  Tamblin  and  assigned  by  them  to  plaintiff.  The 
defendant's  liability  upon  the  note  is  not  disputed,  but  he  claims 
that  plaintiff  is  liable  to  him  for  certain  moneys  of  his  whidi 
were  deposited  with  it  by  Tamblin  &  Tamblin  and  partly  ap- 
plied by  plaintiff  to  their  indebtedneas  to  it,  and  partly  dravn 
out  by  them  and  appropriated  to  their  own  purposes.  Thig  con- 
tention is  based  on  the  following  facts:  Tamblin  &  Tamblin 
were  livestock  commission  merchants  in  Kansas  City  and  plain- 
tiff was  engaged  in  the  banking  business  in  the  same  place. 
The  business  of  Tamblin  &  Tamblin  consisted  chiefly  in  selling 
livestock  consigned  to  them  ae  factors,  the  amount  done  by  them 
on  their  own  account  being  inconsiderable.  They  kept  an  ac- 
count with  plaintiff,  their  deposits  ""^  consisting  almost  wholly 
of  the  proceeds  of  property  thus  sold  for  others,  including  their 
charges,  which  were  deposited  and  checked  out  in  their  own 
name.  As  factors  they  were  so  employed  by  defendant,  whs 
resides  in  Texas,  in  selling  his  stock  shipped  them  from 
time  to  time,  the  proceeds  of  which,  as  of  sales  for  others,  were 
deposited  and  drawn  out  as  stated,  and  this  course  of  business 
had  lircii  followed  for  a  long  time  before  the  transaction  ont  of 
wliiob  tlie  present  controversy  arose.  Plaintiff  also  allowed 
^Qiiililin  &  Tamblin  to  overdraw  their  account,  taking  security 

■  tlicir  indebtedness,  and  large  balances  stood  against  them 
n  time  to  time.  On  the  28th  of  October,  1901,  plaintiff 
ocd  that  Tamblin  &  Tamblin  had  sold  and  not  accounted  to 
T  a  large  number  of  cattle  covered  by  one  of  its  mortgages, 
ipairing  its  security  that  it  demanded  and  received  a  note 
liirty  thousand  dollars  with  a  mortgage  on  other  propo^ 
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to  secure  it    The  eyidence  warrai^ts  the  conclusion  that  at  that 
time  Tamblin  &  Tamblin  were  to  plaintiff^s  knowledge  insol- 
▼eat^  all  of  their  property  being  encumbered  to  secure  amounts 
due  to  plaintiff^  and  the  giving  of  this  mortgage  was  an  act  of 
iMaikTiiptcy  on  account  of  which^  at  the  suit  of  the  creditors^ 
Tamblin  &  Tamblin^  were  on  the  29th  of  Noyember,  1901^  ad- 
judged bankrupts.     On  said  28th  of  October,  1901,  thej  had 
for  sale  some  cattle  belonging  to  defendant  and  other  people 
wliich  they  sold  for  four  thousand  five  hundred  and  twenty* 
nine    dollars   and    sixty-five    cents^   of    which    sixteen    hun- 
dred and   four  dollars  and  forty  cents  were  the  gross  pro* 
ceeds    of   defendant's   property.    Payment  was  made  by   the 
cheek  of  the  purchaser  for  the  whole  amount,  payable  to  Tamblin 
A  Tamblin,  which  check  had  on  its  face  the  notice  '^good  only 
in  payment  for  livestock  and  when  drawn  in  favor  of  a  Kansas 
City  livestock  commission  oflBce/'    This  check  and  others  were 
deposited  with  plaintiff  by  Tamblin  &  Tamblin  and  were  cred- 
ited to  them  upon  their  account  late  in  the  day  after  the  trans- 
action of  the  mortgage  before  stated  had  taken  place.    Defend- 
ant was  present  when  his  cattle  were  sold,  received  fifty  dollars 
from  his  factors,  and  instructed  them,  out  of  the  net  proceeds, 
to  pay  off  the  note  here  sued  on,  of  the  assignment  of  which 
to  the  bank  he  was  ignorant,  and  to  remit  the  balance  to  him. 
Instead  of  doing  this,  Tamblin  &  Tamblin  on  the  28th,  29th 
and  30th  of  October,  drew  checks,  as  they  had  been  accustomed 
to  do,  in  favor  of  third  parties  against  this  deposit,  by  which 
the  larger  part  of  it  was  exhausted.    The  bank,  on  the  30th, 
applied  one  hundred  and  sixty  dollars  and  ninety-four  cents  to 
the  payment  of  an  indebtedness  of  Tamblin  &  Tamblin's  to  it 
and  subsequently  paid  over  the  remainder  of  the  fund  to  the 
referee  in  bankruptcy.     On  the  thirtieth  day  of  October,  1901, 
the  plaintiff  refused  to  receive  and  credit  further  deposits  to 
Tamblin  &  Tamblin,  individually,  but  formed  what  is  termed 
a  "trust  fund'*  to  which  moneys  tendered  by  them  were  cred- 
ited, and  thereafter  a  number  of  deposits  were  made  by  them 
into  that  fimd  for  defendant,  which  were  paid  to  him  and  are 
not  in  question.    By  the  judgments  of  the  district  court  and 
the  court  of  civil  appeals  tiie  bank  was  held  liable  to  defendant 
not  only  for  the  amount  applied  to  the  indebtedness  of  Tamblir 
A  Tamblin  to  it,  but  also  on  account  of  the  payment  of  the^ 
•checks  in  favor  of  persons  other  than  defendant.    For  ^'^^  re 
sons  appearing  in  the  course  of  this  opinion  we  think  the  j^d 
jnent  is  correct  as  to  the  first  item,  but  not  as  to  the  secor 
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Tha  Maaoxu  urged  for  the  kBt-nsmed  liatHli^  may  be  stated 

ithu: 

Tamilin  A  Tamblis  were  insolT«nt  at  &e  time  of  &k  de~ 
poBit  ftnd  thii  was,  <»  ou^t  to  liave  been,  known  to  the  buA; 
tbej  had  committed  an  act  ef  bankruptc;  of  which  the  buA 
had  knowledge,  and  npcm  which  their  bankruptey  was  afterward 
adjudicated;  this  revoked  any  anthority  they  previonsly  had 
ae  factors  to  depoeit  in  their  own  names  money  of  th^  cus- 
tomers; the  bank  had  the  means  of  knowing  when  it  received 
the  deposit  tiiat  the  mon^  so  deposited  belonged  to  others  thaa 
the  depoBitore,  and  when  it  paid  their  checks  that  tbey  were 
misapplyiiig  the  fnnds,  and  could  have  learned  by  proper  care 
who  wesre  the  owoers  of  sach  fund.  From  these  facte  the  con- 
clusion was  deduced  that  the  bank  became  liable  (1)  by  pe^ 
mitting  Tamblin  &  Tamblin  to  deposit  in  their  own  names 
without  authority  of  its  owner  the  money  of  another,  and  (Z) 
in  paying  their  checks  in  favor  of  others  than  such  owner  when 
it  had  the  means  of  knowing  that  by  snch  checks  they  were  ap- 
plying the  funda  to  their  own  nee.  If  it  were  true  that  the  de- 
poeit was  made  by  the  factors  in  their  own  names  without 
authority  and  that  the  bank  knew  that  the  mwiey  belonged  to 
others  and  that  such  a  deposit  was  wrongful,  a  different  questioD 
would  arise  from  that  npon  which  we  think  the  decision  de- 
pends. 

The  opinion  of  Judge  Wheeler  in  the  caae  of  Bank  v.  Jones^ 
18  Tex.  811,  is  relied  on  to  support  the  posiiion  that  such  a 
transactioD  would  amount  to  a  convoeion  participated  in  by 
the  bank.  But  in  that  case  the  money  with  the  knowledge  of 
the  bank  was  placed  in  the  huids  of  an  agent  for  the  sole  poi^ 
pose  of  being  deposited  to  the  credit  of  tjte  principal.  TTpMt 
this  point  the  opinion  says:  "It  cannot  be  doubted  that  Dye  had 
authori^  to  deposit  this  money  in  bank  chi  acconnt  ot  the  pUi»- 
Mfts;  if  not  conferred  in  ezpress  terms,  at  least  impliedly  from, 
the  nB.tnre  of  the  transaction.  It  was  intended  tbat  it  should 
be  po  deposited.  That  was  the  purpose  for  which  it  waa  eon- 
'igned  to  Dye.     He  was  hut  the  instrument  of  the  plaintiSi- 

ed  }iv  them  for  the  purpose  of  employing  in  their  behalf  the 
acy  of  the  bank.  There  was  a  privity  between  the  bank  and 
plaintiffs,  and  the  bank  became  directly  and  immediately 
oiiRible  to  the  plaintiffs  and  not  merely  to  the  agent  em- 
id  by  the  plaintiffs  in  making  the  deposit.  Being  to  n- 
lible,  there  can  be  no  clearer  proposition  than  that  they 
10  right  to  pass  ^e  deposit  to  the  private  account  of  Dye. 
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Wheneyer  they  did  bo  they  were  guilty  of  a  fraudulent  conver- 
SLOo,^^  etc.  In  that  case  the  bank  applied  the  money  to  its- 
cUrm  against  Dye  and  it  was  upon  that  ground  that  the  liability 
was  at  last  rested,  for,  on  page  824,  the  opinion  further  says:. 
*1f  not  before,  there  clearly  was  such  a  conversion  when  the* 
defendant  permitted  him  to  appropriate  it  to  the  payment  of  his 
indebtedness^  and  the  balancing  of  his  account  with  the  bank/^ 
We  make  these  quotations  not  for  the  purpose  of  questioning 
the  soundness  of  anything  that  was  said  in  the  case  referred  to> 
but  only  to  ^"^  show  that  the  views  there  expressed  do  not 
conflict  with  other  authorities  upon  which  we  shall  base  our 
decision. 

The  present  case  is  not  one  in  which  the  deposit  was  made* 
to  the  credit  of  the  agents  without  authority.    Their  general 
authority  as  factors,  as  well  as  their  long  course  of  dealing  with. 
plaintiff  and  with  tiie  bank,  plainly  support  the  conclusion  that 
such  deposits  were  rightfully  made.    Upon  this  the  bank  had* 
the  right  to  rely  in  receiving  the  money.    That  such  authority 
had  existed  is  not  questioned,  but  it  is  claimed  that  it  was  re^ 
voked  by  operation  of  law  upon  the  facts  which  had  arisen  be- 
fore the  deposit  in  question  was  made.    Authorities  are  cited' 
to  the  effect  that  insolvency  of  a  principal  or  agent  operates  a: 
dissolution  of  the  relation  and,  in  case  of  the  agent,  revokes  his. 
authority :  Mechem  on  Agency,  sees.  263-267 ;  Ewell's  Evans  on 
Agency,  92,  401 ;  Audenried  v.  Betteley,  8  Allen,  302 ;  Hudsoa 
▼.  Granger,  5  Barn.  &  Aid.  27 ;  Ex  parte  Snowball,  L.  R.  7  Ch. 
548;  1  Am.  &  Eng.  Ency.  ol  Law,  1227;  Story  on  Agency,  sees. 
482,  486.     Of  this  Mechem  says :  ''Mere  insolvency  or  inability 
of  the  principal  to  pay  his  debts  when  due  would  not  have  thi» 
effect    It  only  results  from  the  operation  of  the  law  when^ 
either  voluntarily  or  involuntarily,  the  principal  surrenders  and 
^  law  aaawnes  control  of  his  affairs.''    The  cases  cited  in  these 
various  authorities  as  enforcing  the  doctrine  relied  on  have  been 
examined,  and  in  all  of  thesn  the  bankruptcy  or  insolvency  re- 
ferred to  was  of  the  character  stated  by  this  author.    In  none 
of  them  did  any  question  like  that  before  us  arise,  all  of  them 
involving  questions  as  to  rights  or  titles  arising  between  as^ 
«gnees  in  bankruptcy  or  insolvency  and  others.    The  proposi- 
tion that  the  agency  of  Tamblin  &  Tamblin  had  ceased,  or  th 
its  character  had  changed  when  this  deposit  was  made,  does  t 
^oe  to  the  facts  then  existing.    The  business  of  their  < 
toners  was   still   in  their  charge,  cattle  were  being  sold 
&U)ney  handled  uninterruptedly  as  always  before.    The  def 
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mat  himBelf  etill  employed  and  trusted  tbem,  and  the^  were  at- 
^ged  in  the  active  tranaactian  of  bis  bnsinees  committed  to  their 
charge.     There  is  no  law  that  we  know  of  which  would  forbid 
their  employers   from  bo   employing   them   because  they  wen 
-financially  embarrassed,  or  even  insolvent,  in  the  sense  that  the; 
had  not  assets  with  which  to  discharge  their  liabilities.    To  est 
"that  the  bank  could  not  treat  with  them  as  still  possesung  the 
■authority  upon  which  they  had  always  dealt  is  to  ignore  the  fact 
that  the  principal  himself  bo  recognized  and  dealt  with  them. 
The  bank  could  neither  terminate  the  agency  nor  limit  its  scope. 
The  law  might  do  bo  to  a  large  extent  by  seizing  the  estate  of 
the  agent,  but  it  had  not  moved  at  the  time  the  rights  of  then 
parties,  inter  sese,  became  fixed.    The  act  of  bankraptcy  pre- 
eented  itself  to  the  parties  as  a  fact  which  might  or  might  not 
be  taken  advantage  of.    Bankruptcy  declared  upon  it  might  tf- 
-fect  rights  of  the  bank  as  between  it  and  those  representing  the 
1)ankTupt  estate,  but  not  those  of  these  parties  fixed  aa  between 
•themselves  before  any  adjudication.     If  it  be  true,  as  urged, 
-that  if  this  m<mey  had  remained  in  the  bank  and  been  *"*  pud 
.to  the  assignee  in  bankruptcy  the  defendant  would  have  had  the 
right  to  reclaim  it,  that  does  not  affect  this  case.    It  might  be 
•conceded  that  if  there  had  been  no  bankruptcy  and  the  money 
«till  remained  in  the  bank,  defendant  could  recover  it,  but  that 
would  not  establish  hie  right  to  recover  it  after  it  has  been 
^aid  away  on  checks  regularly  drawn.     We  therefore  hold  that 
■the   deposit   made  by   Tamblin   &   Tamblin  was    within  their 
authority   and  that  they  thereby  became  depositors;  and  the 
further  questions  must  depend  upon  the  rules  of  the  law  regu- 
lating the  relation  existing  between  banks  and  such  customers. 

The  principles  governing  are  clearly  stated  in  the  opinion  of 
the  chief  justice  in  the  case  of  Coleman  v.  First  Nat  Bank,  94 
Tei.  607,  608,  86  Am.  St.  Eep.  871,  63  S.  W.  867,  with  copious 
citations  from  leading  authorities.  From  these  authorities  it 
ie  r^i  :ir  that  a  depositor,  although  holding  money  in  a  Sduciaiy 
capn<  ity.  may  draw  it  out  of  the  bank  ad  libitum.  The  bank 
'")  boiiTiil  to  hoDor  his  checks  and  incurs  no  liability  in  so  doing 

Ivuz  as  it  does  not  participate  in  any  misapplication  of  fundi 
iroiich  of  trust.  The  mere  payment  o£  the  money  to,  or  up- 
III.'  checks  of,  the  depositor  does  not  constitute  a  participt- 
in  no  actual  or  intended  misappropriation  by  the  fiduciaij, 
ugli  his  conduct  or  course  of  dealing  may  bring  to  the  oottcs 
e  bank  circumstances  which  would  enable  it  to  kno* 
«  Ib  violating  hie  trust     Such  drcumstances  do  not  iis- 
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poee  upon  the  bank  the  duty  or  give  it  the  right  to  institute  an 
inqairy   into  the  conduct  of  its  customer  in  order  to  protect 
those  for  whom  it  may  hold  the  fund,  but  between  whom  and 
tihe  bank  there  is  no  privity.    This  is  clearly  brought  out  in  the 
leading  case  of  Gray  v.  Johnson,  L.  R.  3  Eng.  &  Ir.  App.  Cas, 
1,  in  w^hich  an  executrix,  by  a  check  signed  by  her,  as  such,  in 
favor  of  a  mercantile  firm  of  which  she  was  a  member,  drew 
ont  of  a  bank  a  fund  belonging  to  the  estate.     In  the  opinion 
of  Lord    Chancellor  Cairns  the  law  is  thus  stated:  ^^On  the 
one  hand^  it  would  be  a  most  serious  matter  if  bankers  were  to 
be  allowed^  on  light  and  trifling  grounds — on  grounds  of  mere 
suspicion  or  curiosily — to  refuse  to  honor  a  check  drawn  by  their 
<ni8tonier,  even  although  that  customer  might  happen  to  be  an 
administrator  or  an  executor.     On  the  other  hand,  it  would  be 
equally  of    serious  moment  if  bankers  were  to  be  allowed  to 
-shelter  themselves  under  that  title,  and  to  say  that  they  were  at 
liberiy  to  become  parties  or  privies  to  a  breach  of  trust  com- 
mitted with  regard  to  trust  property,  and,  looking  to  their  posi- 
tion as  bankers  merely,  to  insist  that  they  were  entitled  to  pay 
away  money  which  constituted  a  part  of  trust  property  at  a  time 
when  they  knew  it  was  going  to  be  misapplied,  and  for  the  pur- 
pose of  its  being  so  misapplied.     I  think,  fortunately,  your  lord- 
ships will  find  that  the  law  on  that  point  is  clearly  laid  down, 
and  may  be  derived  without  any  hesitation  from  the  authorities 
which  have  been  cited  in  the  argument  at  your  lordships'  bar, 
and  I  apprehend  that  you  will  agree  with  me  when  I  say  that 
the  result  of  those  authorities  is  clearly  this :  in  order  to  hold 
a  banker  justified  in  refusing  to  pay  a  demand  of  his  customer, 
the  customer  being  an  executor  and  drawing  a  check  as  ^'^'^  an 
executor,  there  must,  in  the  first  place,  be  some  misapplication, 
-some  breach  of  trust,  intended  by  the  executor,  and  there  must 
in  the  second  place,  as  was  said  by  Sir  John  Leach  in  the  well- 
known  case  of  Keane  v.  Boberts,  (1)  be  proof  that  the  bankers 
are  privy  to  the  intent  to  make  this  misapplication  of  the  trust 
funds.    And  to  that  I   think  I  may  safely  add,  that  if  it  be 
shown  that  any  personal  benefit  to  the  bankers  themselves  is  de- 
-signed  or  stipulated  for,  that  circumstance,  above  all  others, 
will  most  readily   establish  the  fact  that  the   bankers  are  ^^ 
privity  with  the  breach  of  trust  which  is  about  to  be  committ 
In  the  only  other  opinion,  by  Lord  Westbury,  this  stateme 
•principle  occurs:  "The  relation  between  banker  and  cusi 
18  somewhat  peculiar,  and  it  is  most  important  that  the 
^hich  regulate  it  should  be  well  known  and  carefully  obsc 
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A  banker  is  bound  to  honor  an  order  of  his  cttstomer  with  n- 
apect  to  the  money  bel<mgiag  to  that  cnstomer  whudi  is  ia  &a 
hands  of  the  banker;  and  it  is  impoaaible  for  the  banker  to 
■et  up  a  jus  tertii  against  the  order  of  the  customer,  otian- 
fuse  to  honor  his  draft  on  any  other  ground  tiun  some  soffiwac 
one  resulting  from  an  act  of  tiie  customer  himself.  Sapposat 
therefore,  that  the  banker  becomes  incidoitally  aware  &it 
the  costAmer,  being  in  a  fiduciary  or  «  rqtreeentatiTe  caps- 
city,  meditates  a  breach  of  tmet  and  draws  a  dieck  for  bit 
purpose,  the  banker,  not  being  interested  in  the  tmnnartiw, 
baa  no  right  to  refuse  the  payment  of  the  check,  for  if  he 
did  so  he  would  be  making  himself  a  party  to  an  inquiry  * 
b^ween  his  customer  and  third  persona.  .  He  would  be  setting 
up  a  supposed  jus  tertii  as  a  reason  why  he  should  not  perfonn 
his  own  distinct  obligation  to  his  customer.  But  ihea  it  has 
been  very  well  settled  that  if  an  execntor  or  a  trustee  who  u 
indebted  to  a  banker,  or  to  another  perstMi  having  the  kgtl 
custody  of  the  assets  of  a  tmst  estate,  applies  a  portion  of  then 
in  the  payment  of  his  own  debt  to  the  indindoal  having  ti»t 
custody,  the  individual  receiving  the  debt  has  at  once  not  ool/ 
abundant  proof  of  the  breach  of  trust,  but  participates  init&r 
his  own  personal  benefit"  The  law  is  stated  to  tiie  same  effect 
in  Horse  on  Banks  and  Banking,  and  he  cites  many  cases  tiw 
opinions  in  which  sustain  him:  Sec.  317,  and  cases  cited. 

This  case  is  to  be  distinguished  from  those  in  which  a  basl: 
undertakes  to  acquire  title  to,  an  interest  in,  or  benefit  from  a 
fund  held  in  trust  by  a  depositor.  In  attempting  to  oequin 
such  a  right  or  h^iefit  the  bank  becomes  a  par^  1o  the  actioB 
of  the  trustee  and  stands  as  any  otiier  person  dealing  witJi  oo* 
holding  property  in  a  fiduciary  capacity.  The  question  of 
notice  of  the  title  of  the  person  holding  the  property  and  hit 
power  over  it  arises,  and  a  bank  cannot  any  more  than  any  otbtf 
person  acquire  that  which  belongs  in  equity  to  another,  if  it 
bav«  notice  of  his  ri^ts ;  and  if  it  tiins  aid  a  trustee  in  divot- 
iag  trust  property  from  the  beneficiary,  it  becomes  liable  as  a 
wrongdoer. 

Other  cases  to  be  distinguished  are  those  in  which  a  prindpil 
the  depositor  and  occupies  a  contractual  relation  to  tiie  ban!:, 
t  an  agent  "^*  is  given  authority  to  draw  his  checks  agaias 
I  depodt  for  the  benefit  of  the  principal  or  of  his  biudneBS. 
such  caaes  the  bank  is  not  authorized  to  pay  checks  draws 
he  a;L'ent  for  his  own  benefit  if  it  knows,  or,  it  is  Bometiines 
,  if  it  have  good  reason  to  know  the  fact.  It  is  mainly  from 
liKEioiis  in  opinions  discussing  these  two  classes  of  cases  thit 
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'  oo-uxis  below  reached  the  conclusioii  that  it  was  the  duty 
the  l>ank  to  avail  jteelf  of  the  meana  it  had  of  knowing  of  the 
BappropriatioD  of  defendant's  money  by  his  agents:  WolfFe 
State,  79  Ala.  206,  68  Am.  B^.  590;  Gerard  t.  McC«nnick, 
O  lir.  Y.  866,  29  N.  E.  115,  14  L.  H.  A.  234;  Duncan  ». 
.uaon,  16  Wall.  {83  U.  S.)  165,  21  L.  ed.  145;  National 
axk.  -v-.  Insurance  Co.,  104  U.  S.  54,  26  L.  ed.  693;  Union  etc. 
uik  -V.  Gillespie,  137  TI.  S.  411,  11  Sup.  Ct  Eep.  118,  34  L. 
.  724;  Duckett  t.  Mechanics'  Nat.  Bank,  86  Md.  400,  63  Am, 
-  Kep.  513,  38  AtL  983,  39  L.  K.  A.  84;  Union  etc.  Bank  v. 
:oore,  79  Fed.  705,  25  C.  C.  A.  150;  Mechanics'  etc.  Bank  w. 
lifton  Mfg.  Co.,  56  3.  C.  320,  33  S.  £.  755. 

XxL  other  cases  cited  money  was  deposited  to  the  credit  of 
ne  person  and  drawn  out  by  another  witiiout  authority,  and  ia 
till  others  the  original  deposits  were  held  to  have  been  wrontr- 
nlly  entered  in  the  name  of  one  who  was  not  the  owner  of  ami 
lot  authorized  to  bo  deposit  the  fund.  This  case  is  distinguish- 
ible  from  all  of  those  by  the  fact  that  the  deposit  was  rightfully 
altered  in  the  name  of  Tamblln  &  Tamblin,  from  which  arofi; 
Jie  power  in  them  which  the  bank  was  bound  to  recognize,  of 
drawing  it  out  by  their  personal  checks.  The  principles  laid 
down  clearly  make  the  bank  liable  for  the  sum  applied  to  the 
ae^t  of  Tamblin  A  Tamblin.  As  to  the  snma  paid  out  oci 
checks,  the  most  that  is  claimed  is  that  the  facts  brought  to  tho 
attentioa  of  the  bank  famished  it  with  the  means  of  knowing 
■that  the  money  in  question  belonged  to  defendant  and  that,  in 
checking  it  out,  his  agents  were  misappropriating  it.  That, 
«8  we  have  seen,  is  not  enough  to  make  Qie  bank  liable  furth^i- 
-tham  stated.  The  judgment  will  therefore  be  rcTersed  and  j'udg- 
inait  will  be  here  rendered  for  plaiutiS  for  the  amount  of  the 
■note  leas  a  credit  of  one  hundred  and  wxty  doUara  and  ninetv- 

four  ceitB  api^ied  as  «f  date  October  30,  1901,  and  for  all  costs 
■of  BuM. 

A  Bant  WltMi  Reetivet  from  an  Asent  tat  deposit  la  hie  own  namn 
"tbft  moaaj  »1  his  principal,  withamt  notiee  of  tha  agency,  ia  pra- 
tceted  in  ftpplying  it  to  a  put  debt  due  of  the  depositor  to  the  aanin 
extent  as  in  psjing  H  out  npon  hie  cheeks,  whenever  such  npplication 
ia  astkoriMd  b^  Uia  agent:  Kimmel  t.  Bean,  $S  Esn,  598,  ante,  p. 
41S. 

A  iant  luu  a  S^ht  to  Aittme  tbat  moDe;  depoiited  bj  a  trustee 
■will  bo  properly  applied  under  the  trust.  It  may,  therefore,  law 
fatly  pay  eheeka  ligned  by  hioi,  whether  signed  in  his  repreaentativ 
««pMity  or  not:  American  Trut  etc  Co.  t.  Boone,  102  Qa.  202,  d 
Am.  St.  Bep.  167,  Bee.  too,  Duckett  v.  Mechanics'  Nat.  Bank,  S 
Hi.  <00,  03  Am.  St.  Bep.  513;  Patterson  T.  Marine  Nat.  Bank,  1* 
Fa.  St.  Ua,  17  Am.  St.  Bep.  77S. 
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FOBT    WORTH  AND  BIO  GKANDE  EAILWAT  COM- 
PANY T.  GLENN. 

[97  Tex.  586,  80  8.  W.  992.] 
HUISAITCS,  yrho  mar  Halntiia  An  Action  for.—  On«  who.  m  m 
nerolwr  of  his  father's  fBinil;,  is  on  premisea  injuriooaly  sffwM 
by  k  nuisance,  without  having  any  property  right  there,  eaa  ^An- 
tain  an  action  for  damage!  on  aeeoont  of  siekneM  and  diwiwfart 
lemlUng  to  him  from  the  troisanee.     (p.  895.) 

West,  Chapman  ft  West  and  Theodore  Hack,  for  the  appd- 
laDt 

H.  D.  Payne,  for  the  appellee. 

•"  GAINES,  C.  J.  This  is  a  certified  qnestion  from  the 
court  of  ciiil  appeals  of  the  Becond  district.  The  statement  and 
qneBtion  are  as  follows: 

"This  suit  was  brought  by  John  Glenn,  an  infant  tvo  or 
three  years  old,  by  his  father  as  next  friend,  Felix  P.  Glenn,  to 
recover  from  appellant  one  tbouBand  dollars  as  damages  for 
personal  injuries  sustained  under  the  circumstances  stated  be- 
low, and  resulted  in  a  verdict  and  judgment  in  his  favor  tm 
four  hundred  and  fifty  dollars,  from  which  this  appeal  is  prose- 
cuted by  the  railway  company. 

"Various  errors  have  been  assigned  to  the  proceedings  in  the 
court  below,  but  we  have  been  nnable  to  sustain  any  of  the  as- 
eignmente.  It  is  earnestly  inusted,  however,  that  there  is  • 
fundamental  error  requiring  the  judgment  to  be  reversed,  and 
as  the  contention  is  sustained  by  a  decision  of  the  court  of  ap- 
peals of  New  York,  and  as  there  are  other  cases  pending  involv- 
ing the  same  question,  in  which,  as  in  this  case,  our  jurisdiction 
is  final]  we  have  been  urged  to  certify  the  question  to  your 
):oM<i:'^,  and  have  finally  condaded  that  it  is  our  duty  to  do 

Tlie  petition  alleged,  and  the  evidence  tended  to  prove,  that 

"pel! ant  allowed  an  old  well  on  its  right  of  way  near  the  resi- 

^>^c  of  said  Felix  F.  Glenn,  the  father  of  appellee,  to  become 

Clt}iy  as  to  create  a  nuisance  and  to  make  appellee  sick,  cand- 

~  him  discomfort  and  pain.     The  contents  of  the  well,  besides 

'>*,  consisting,  as  alleged,  and  as  "^  the  evidence  tended  in 

oteasure  to  prove,  in  burned  cotton,  cotton  bagging  and 

dogs,  rabbits,  cats,  chickens  and  snakes.    In  other  word^ 
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'we  interpret  the  record,  the  case  made  was  one  of  DuiBflnc& 
defined  in  article  423  of  our  Penal  Code. 
**The  question  which  we  deem  advisable  to  certify,  then,  i;* 
lether  appellee,  who  was  on  the  premises  injuriously  afCeetud 
the  nuisance  merely  as  a  member  of  his  father's  family,  with- 
t  having  any  property  right  there,  could  maintain  an  action 
r  damages  on  account  of  the  sickness  and  discomfort  result- 
g  to  him  from  the  nuisance.  In  other  words,  whether  sticli 
I  action  is  maintainable  by  any  person  other  than  the  owdct 
■  occupant  of  the  premises  injuriously  affected;  the  supreme 
jtirt  of  New  York,  in  the  case  of  Eavanaugh  t.  Barber,  5& 
[un,  60,  12  S.  Y.  Supp.  603,  having  decided  the  question  one 
aj,  and  the  court  of  appeals  in  the  same  case,  131  N.  Y.  Sll, 
0  N.  E.  235,  15  L.  B.  A.  689,  having  decided  it  the  otlier. 
olding,  as  we  understand  the  decision,  tiiat  where  the  claimaDt 
as  no  property  right  to  be  protected  from  infringement,  Lo 
annot  maintain  an  action  for  damages  caused  either  by  a  puli- 
ic  or  private  nuisance,  which  decision,  in  a  more  recent  cti.se 
xnning  before  that  court,  was  cited  with  approval.  In  this 
x>nnection  see,  also,  Sedgwick  on  Damages,  sec.  946 ;  Bishop  on 
NoEContract  Laws,  sees.  411,  424 ;  Lockett  v.  Ft.  Worth  etc.  Hy. 
Co.,  78  Tei.  211,  14  S.  W.  564.  We  are  not  aware  that  tlio 
precise  question  was  ever  passed  upon  by  the  supreme  court  uf 
this  state." 

We  are  of  the  opinion  tiiat  the  question  should  be  anawertd 
in  the  affirmative.  We  do  not  regard  the  decision  in  the  caso  of 
Lockett  V.  Ft.  Worth  etc.  Ey.  Co.,  78  Ter.  211,  14  S.  W.  5Cl, 
as  having  any  bearing  upon  the  question.  In  that  case  tlic 
plaintiff  brought  an  action  against  the  railroad  company,  in  hi:^ 
own  behalf  and  that  of  his  minor  children,  for  causing  wnt.T 
to  stand  and  become  stagnant  near  his  residcDce  so  as  to  bi'- 
come  "hurtful  to  the  health  of  himself  and  children  and  higbly 
offendve  both  to  sight  and  smell."  An  exception  on  account 
of  the  misjoinder  of  hie  children  was  sustained  and  it  was  agri'--'\ 
that  the  action  should  proceed  in  his  own  behalf  without  amci)'!- 
ing  the  petition.  He  was  tenant  of  the  premises  upon  wliicli 
he  resided,  and  it  was  held  that,  if  the  facts  alleged  by  him  were 
tme,  the  company  was  liable  to  him  "for  an  injury  resulting  to 
himself .  ,  ,  .  and  the  loss  of  the  services  of  his  minor  childroQ 
bioagbt  about  by  sickness  caused  by  the  nuisance  ....  and  io 
eipeneee  necessarily  incurred  on  account  of  the  sickness  e 
caneed."  The  right  of  the  children  to  recover  was  tlierefore  n< 
involved  in  that  decision. 
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The  case  of  Kimmii^  t.  Baiber,  59  Hon,  60,  12  K.  T.  Siff- 
■603,  131  N.  T.  211,  30  K.  E.  235,  15  L.  R.  A.  689,  is  vm 
neuir  in  point  In  that  «aae  the  pluntiS  resided  wiUi  hk 
fwnilr  in  «  honse  which  was  the  property  of  his  vife,  uA 
hronght  euit  against  the  defendant  for  a  naiMnoe  aliped  to 
"haYe  beok  created  by  the  latter.  He  claimed  damagea  for  Ae 
■discomfort  caused  to  himaelf  and  family,  for  ddcnees  of  U> 
wife  and  children  also  alleged  to  hare  been  caused  b;  the 
-nuisance,  and  for  ezpouea  incurred  by  reason  thereof,  b 
their  decision  the  court  of  appeals  of  New  York  state  ***  the 
-question  to  be  decided  by  them  in  the  following  language :  "Tbc 
question  presented  is  whether,  onder  the  circumstaBceE,  i 
prirate  actitm  can  be  maintained  by  the  hnsband  for  the  dis- 
comforts  caused  by  the  ofteBsiTe  vapors."  It  would  seem  fma 
this,  that,  notwithstanding  the  broad  allegations  in  the  state- 
ment of  the  plaintifPs  caoae-of  actim,  the  evidence  upon  tlie  trial 
narrowed  the  case  to  one  of  the  mere  discomfort  of  the  plais- 
"tiff  resulting  from  the  nnisanoe.  Hie  opinion  throagfaoBt  ia- 
dicates  that  the  court  did  not  have  in  mind  a  case  wbne  oat  not 
the  owner  of  premises  affected  by  a  nuisance  bad  been  made 
sick  by  noxious  gaees  and  the  lik&  Thaefore,  the  qoestiw 
there  decided  and  that  certified  to  as  are  quite  distinguishable- 
In  the  subsequent  case  of  Hu^tes  t.  Gi^  of  Anhnzn,  161 
N.  Y.  96,  55  N.  E.  389,  46  L.  B.  A.  636,  Kavanang^  t.  Baibtt 
is  cited  with  approvaL  In  that  case  the  plaintiff,  as  admkuj- 
tratrix  of  the  estate  of  her  dangfater,  brought  suit  under  the 
Kew  York  statute  against  tiw  city  for  injnzies  resalting  in  the 
death  of  the  intestate,  who  was  her  daughter.  The  mother  wtf 
the  owner  of  the  premises  where  she  and  her  dau^ter  resided; 
«nd  it  was  claimed  that  the  death  of  the  latter  was  caused  bj 
the  negligence  of  the  city  in  permittii^  the  escape  of  scwaga 
'from  its  sewer  pipes  into  the  cellar  •t  the  house  in  which  &ej 
made  their  home.  It  was  lield  4hat  the  plaintiff  conid  not  n- 
cover,  but,  as  we  understand  the  -opinim,  the  decision,  in  tha 
at  least,  rested  upon  .the  ground,  that,  since  the  main- 
^e  of  the  aewer  by  *&»  'Ctty  was  a  gOTCmmental  function, 
ty  could  not  be  held  jesponedble  for  an  injury  to  heaMii 
ing  from  negligence  on  its  pait  with  respect  thoretou  'Bat. 
m  was  bv  a  divided  conrt. 
(But  the  question  before  us  was  distinctly  decided,  adveraelr 
]Our  views,  in  the  case  of  EllU  w,  Kansas  City  R.  B.  Co.,  & 
131,  21  Am.  Bep.  436.  There  a  hnsband  and  his  wife  » 
in  s  house  which  was  the  proper^  of  the  husband.    Tbt 
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liiifiband  having  died,  the  wife  brought  Bxdt  againat  the  railroacl 
company,  claiming  that  in  the  operation  of  its  trains  the  com« 
pany  had  killed  a  horse  on  its  track  and  had  permitted  the  car- 
oass  to  remain  npon  its  right  of  way,  in  front  of  and  very  near 
to  the  honse  occupied  by  the  plaintiff,  until  by  reason  of  its 
decomposition  the  surrounding  atmosphere  became  so  noxious 
and  offensive  as  to  cause  her  to  become  seriously  sick.  It  was 
held  that  by  reason  of  the  fact  ihe^  the  wife  was  not  the  owner 
of  the  premises  occupied  by  her  and  her  husband,  she  had  no 
right  of  action.  The  opinion  in  the  case  concedes  that  if  she 
had  a  property  right  in  the  premises  she  might  hare  recorered, 

With  due  respect  to  the  learned  court  that  decided  that  case 
the  result  reached  seems  to  us  illogical.  If  a  suit  be  brought  for 
an  injury  to  real  estate  caused  by  a  nuisance  it  is  clear  that 
ihe  plaintiff  must  show  that  he  has  some  right  which  has  been 
injuriously  affected.  If  the  damage  be  to  the  right  of  those 
occupying  the  property  at  the  time,  he  must  prove  title,  or  at 
least  a  right  of  occupancy.  If  it  be  of  such  permanent  character 
as  to  cause  damage  to  an  estate  in  reversion  or  remainder,  the 
reversioner  or  remainderman,  if  he  sue,  must  prove  his  title  as 
such.'  But  why  should  the  owner  of  a  house  be  allowed  to  re- 
cover damages  ^^^  for  being  made  sick  by  a  nuisance  created 
in  the  vicinity  thereof,  .and  another  lawful  occupant  be  denied 
a  remedy  for  a  like  reason?  Let  us  recur  to  the  case  of  Ellis 
,v.  Kansas  City  R.  E.  Co.^  63  Mo.  131,  21  Am.  Bep.  436,  as  an 
example.  There  the  carcass  of  the  horse  was  a  nuisance  tem- 
porary in  its  character,  and  it  could  hardly  be  held  that  it 
diminished  the  value  of  the  property  which  belonged  to  the 
plaintiff's  husband  to  any  appreciable  extent.  If  he  had  been 
made  sick,  in  what  respect  would  his  damages  have  differed  in 
character  from  those  of  his  wife  in  the  actual  case? 

In  Hunt  V.  Lowell  Gas  Light  Co.,  8  Allen,  169,  85  Am.  Dec. 
697,  two  cases  for  injuries  to  the  health  of  plaintiffs  were  tried 
together.  The  plaintiffs  were  visitors  at  a  house,  where  they 
were  made  sick  by  gas  permitted  to  escape  by  the  defendant 
<;ompany;  and  a  judgment  in  their  favor  was  affirmed.  So  in 
the  case  of  Holly  v.  Boston  Gaslight  Co.,  8  Gray,  123,  69  Am. 
Dec  233,  the  suit  was  in  behalf  of  a  child  who  was  made  sick 
%j  the  escape  of  gas  in  the  house  of  her  father.  The  jury  de- 
•cided  against  her  either  upon  the  question  of  negligence  on  part 
•of  the  defendant  company,  or  on  account  of  contributory  negli- 
gence on  part  of  her  father  (whose  negligence  the  court  held 
shoxild  be  imputed  to  her) ,  and  the  verdict  was  sustained.    But 
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ber  Ti^t  to  sue  if  tlie  comptnj  had  been  negligent  and  ttae 
had  beoi  bo  oantribntoi;  Diligence  was  not  questioned 

It  aeems  to  us  that  8  eoaftiet  at  opinion  npon  this  qnelin 
haa  aiiam  horn  eoafiuuig  the  damage  wluch  KsnltB  to  pnfpaij 
from  a  nmsanoe,  with  tiiat  special  damage,  sadi  be  Eiclnt)% 
iriiidi  maj  reaolt  to  an  indiridnal  from  a  noisance  eitfaei  ^' 
lie  or  printB. 

■  tkia  ■via*  bouiac  apOB  tka  deeiaioa  ia  tba  pra- 

■  T.  Kuuu  Cit7  etc  S.  B.  Co^  63  Mo.  131.  £1  iM- 
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THOMPSON  T.  FAIRBANKS. 
[75   Tt.   361,   56    Atl.   11.] 

H*WirPTn»'WTT_*ftmj.Tim«rf.— Ttti..Hnii_T.4ji^ff  _7f     property 

of  ft  'bankrupt  subject  to  «  chattel  mortgage  is  attaebed  witliln  four 
uoDtha  of  the  filing  of  the  petitioii  in  bankmptey,  and  the  nttacb- 
ment  !■  vacated  bj  the  debtor's  discharge  without  an;-  order  of  rourt 
pr«e«rTing  the  attachment  lien  for  the  benefit  of  the  estate  of  the 
debtor  as  provided  for  bj  the  national  bankruptcy  act,  tbe  pruperty, 
tiBlasa  exempt,  did  not  pus  to  the  trustee  in  bankmptcv,  but  is 
properly  held  onder  the  prior  chattel  mortgage  lien.  (pp.  90S,  903.) 
CHATTEL  HOBTaAaES— Description  of  Piop«itr-— K  a  chat- 
tel tnortgage  describes  the  property  as  the  mortgagor's  livery  prop- 
erty, together  with  after-acquired  property,  consisting  of  all  horsea 
and  other  livery  property  that  the  mortgagor  may  purchase  in  his 
tnuineM  or  acquire  by  exchange,  the  mortgage  is  a  valid  convcyaneo 
of  meh  after-aeqvired  property,  after  the  mortgagee  hu  talii>n  pos- 
■e— ion  with  the  consent  of  the  mortgagor,  aa  to  the  latter's  crclitors. 
(p.  804.) 

XAMKRUfTUY— Olutttel  Hort|«SM— FraDdnlent  Transfers.— 
If  property  covered  by  a  chattel  mortgage  la  delivered  to  the  mort- 
gagee by  the  mortgagor  while  the  latter  is  insolvent,  the  transfer  is 
■at  invalid  nnder  the  national  bankruptcy  act,  providing  that  trans- 
fera  by  a  bankrupt  with  intent  to  hinder,  delay  and  defrnuil  bis 
creditors  shall  be  void,  except  a*  to  pnrchaaers  in  good  faith  for  a 
fair  coQsiili'ration,  unlesa  it  is  dearly  shown  that  such  insolvent,  in 
thus  transferring  the  mortgaged  property  to  the  mortgagee,  iulended 
to  biniler,  ilnlay  or  defraud  any  of  his  creditors,     (p.  SOS.) 

BAI4KBUFTCT— Chattel  Hortgagw— Prefnencea.— If  n  phat- 
lel  mortgagee  take*  possession  of  property  nnder  a  mortgagee  '  vi'i'uteil 
more  tba,ii  seven  years  prior  to  the  enactment  of  the  nation. i!  I>:iak- 
mptcy  act,  end  within  fonr  montha  prior  to  the  mortga;;<>r  luring 
adjudged  a  bankrupt,  aacb  transfer  does  not  constitute  a  j'r>  f' ritji'D 
to  a  cre(liti>r  within  the  meaning  of  such  bankruptcy  act,  hhU'.ib  it 
clearly  appear)  that  the  mortgagee  or  bis  agent  had  reosonaM"  ■-.uieo 
to  believe  that  the  transfer  was  intended  to  give  him  a  ptefereoce. 
(p.  905.) 
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PrcfcrvBce^— A    ekittti 

Jw  iaxt  at  ikc  ^tartgKgar'B  prt>- 
v^ije»  jf  tis  insolwfncT.  sad  al- 
u«  3rip<ertT  waa  sabjeet  to  n 
9*  :>«   fcaBkraptcj-    proe««dn^ 


aw   ka  la  aijB'icarf  a  baainpt,   a«d    tkat  Um 

JMjart  fm  SBCB  £ii:b  mad  ^aMFi  to   tbe  troMM 

im  knnimii  by  a  ehactFl  mirtga^  oa    proptrtf 

txrtvtri  Ban  tkaa  foar  Months  prior 

5  PMi^^da.  beic  oae  nMainrH    b^  coa- 

pT-M*«ilxapl,  ia  aat  Toi'ird.  tkoagh  saek  laoft- 

I  ^nr^za^cr  :ak>a^  [iwn  iiia  of  the   propM^j. 

ankia  iota  avatha  frier  te  tk«  fiHaf 

;?-  »-'*■} 

h  ■wfrtni  tr  raafBOiiie— At 

«r  f'irfmaj«  acqnirra  mm  abaa- 
IB  kis  tafcrag  paoaeaaian,  aavb  titla 
Atr  evijnais  •(  tka  BortgagDr.      (|^ 

tf  rufmj— Bgtfty  nf  ■•- 
:<iB  aX'i^  a  casnioB-law  mortga^  by  th» 
iz^rs  cosset,  o{«ral«9  as  a  formal  tor*- 
•  li  ;w  j»~;r  J  e-jx-sii^  njii  o£  rc>i«inpuaa.  (p.  907.) 
CSATTSL  acaJSABaS— II  mi  ipU  !■  aC  DM*.— In  a>  acticn 
'j::r  .J-!  '•'1^  ^'^  'if  a  eami*!  montage  if  tka  mortgages  el#«(B 
l:  .:  L!  a  ^:3l.IIvII-llv  K-:r^^a^«.  \.\e  sn&cieBCT  of  aa  aJEdarit 

CHATZEL  atoaTaAgES— BtMiptiiB  af  DM*.— If  a  chattel 

L^it  'i.-^'^Tj  :«  :rva:  iJs  Borifagc  as  a  cmaBoa-law  aiortgage, 
i  ■.fi-.-T  ..'^  -J*  j«9crip«i«a  *f  ik«  ^bt  aad  ohligatioB,  intended 
i>^:Lr^i   ij-^tct,   u  ^Tiira.^  bf  the  nil«s  appUeabla  to   real 

L^'f  f-Ni'i:::<>a^  la  »««ir«  the  ■engage*  far  tha  pajm^t  of  all 
rT  tae  Mortgagor  te  tha  mortgagee  or  arhiefa  he 
.  i«  Lib  br  •«■«.  book  aceenat,  or  in  any  other 
-:  te  iB<iB<ie  a  aobeegeenl  debt  anaiag  (or  laat  of 

CF„.T7E1    XOBiaAABS— rMva    I^aMadMB.— A    ehattet 

:  - 1  to  ■eenre  the  mortgagee  for  the  pajinent  of  all 

.    c.  y  the  Bortgasor  ta  the  Mortgagee,  or  whi«h  h» 

zrr^-.w!   >>vB   hiB    kj   BMe.   book  aecotDit,  or  in   aay  etbcr 

sc£ei«Bt  to  cover  the  Uabilitr  \xj  the  mortgagee  aa  ssretj 

the  iEortg«9>r'a  aoiea.     (pp.  90S,  909.) 


Thompson,  fcr  the  ^aintiff. 

J.  Ross,  for  tbe  defendant 
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*•*    WATSON,  J.    Some  time  before  June  22, 1886,  t])ebank- 
prt,    Herbert  Moore,  bought  a  livery  rtock  and  business  in  St. 
>lmBbuT7  viUage.     In  part  payment  tberefor  he  assumed  a 
OT^gage  tben  outstanding  on  the  property.     The  bTisiii(>si;  then 
as  and  continued  to  be  carried  on  in  buildings  leased  oi  the  de- 
^aant.       Shortly  before  March  1,  1888,  the  defeniUmt  as- 
ieted  Moore  to  pay  the  assumed  mortgage  by  signing  a  note 
'iUi    him  for  fourteen  hundred  and  twenty-five  dollars  pay- 
able    to    the    FasBumpsic    Savings    Bank   of    St    Johnsbury. 
!>efendant  also  signed  other  notes  with  Moore — one   for   thiee 
lundred  and  fifty  dollars,  dated  July  15,  1890,  payable  to  the 
■ame  bank,  and  two  notes  payable  to  the  First  National  Bank 
of  St.  Johnsbury,  one  for  seven  hundred  and  fifty  dollars  dated 
June  22,  1886,  and  one  dated  June  23,  1889.     The  sum  for 
which  this  last  note  was  given  does  not  appear.     On  April  15,. 
1891,  Moore  gave  the  defendant,  as  secarity,  a  chattel  mortgage 
on  the  livery  property,  and  it  was  tecorded  on  the  eighteenth 
day  of  the  same  month.     The  description  of  the  property  on  tlie 
TDortgage  is :  "All  my  livery  property  consisting  of  horses,  wagons, 
sleighs,     vehicles,     bamesBes,    robes,  **''  blankets,    etc.     Also 
fdl  horses  and  other  livery  property  that  I  may  purchase  in  my 
buBiness  or  acquire  by  exchange,"     The  mortgage  is  conditioned 
for  the  payment  of  all  that  the  mortgagor  then  owed  the  mort- 
gagee, or  might  thereafter  owe  bim,  "by  note,  book  account,  or 
in  any  other  manner,"  and  for  the  saving  of  the  mortgagee 
"harmless  and  indemnified  from  paying  any  commercial  paper 
<Hi  which  he  has  become  or  may  hereafter  become  holden  in 
any  manner  for  my  [the  mortgagor's]  benefit  as  surety,  indorser 
or  otherwise."    On  May  5,  1891,  defendant  signed  anotlur  note 
with  Moore,  payable  to  the  Passumpsic  Savings  Bank,  and  on 
March  1,  1900,  the  three  notes  given  to  that  bank  by  Moore 
with  the  defendant  as  signer,  as  before  stated,  were  myrL'L'd  in 
a  note  of  that  date  signed  by  Moore  and  by  the  defenlant  as 
Bnrety,  for  two    thousand    five    hundred  and   ten  dolliiiR  and 
Beveniy-five  cents,  payable  to  the  bank  on  demand.     Tliis  note 
has  not  been  paid,  and,  although  specified  in  the  condition  of 
the  mortgage  assigned  to  the  bank  as  one  of  the  debts  secured 
thereby,  it  has  been  proved  by  the  bank  as  an  unsecured  claim 
BguDst  the  bankrupt  estate.     The  defendant  signed  other  notes 
with  Moore  from  time  to  time,  in  renewal  and  otherwise,  pay- 
able to  the  First  National  Bank.     After  deducting  pavmenti 
nude  OD  the  not«6  to  the  last-named  bank,  the  aggregatr  sun 
due  tbeieon  was  put  into  a  new  note  dated  November  21,  189^ 
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Tr-~-r—  T-j  —.a  11  M  ?..  L  miL  "sa  ax^^  Je-Ji  by  ibe  cSeff 
.a^  ~  _.-    ;  ::.=  •p—z-.r^  ir  :iie  bk  viu  jccoji  rr:Te  »  be  ^i- 

"zia  t-..— z.--:i  L~  li  ■Toui.  Xj«c»  i«£  xx  loiizicuT  pecitioo 
31  -..ir.  .^17---  H;  TH  jdTuL^Mi  «  isikrut  thonnk.  and  the 
7,.t.T-._f  Tie  r:-:...:ir.i-i  =7[iia»  a  mbcts^cct  of  the  HitBtfj 

T^e  7*:c=LnL  =1   iiuxruuy   «ai  fiat  viihia  four  ^tfntfaa 
i^x  ize  ii~Ji^  if  ^Kf  Jtiicz^n^  frrini  to  tbe  ^Mnmpsie 
£a.~Ji^  ^d^Li .  ^•sn;^  tj::  stiirLzue  feeoae  ■oil  utd  void  under 
Sjzir-.TT^-*  Lats  :£  .ily  1,  lj.>3,  causes  511,  noiaB  67^ 
?  "        "5-  C:c:p.  5a&  I>:*I,  p.  H&).    For  the 
r  'L:e  eSict  of  defflksasra  taki^  poawasioa 
';'=~  x^LiT  :ze  =;r:|a^  oe  pUiniif  teoo^t  his 
ti:e   7;-::^  ^  TiirimpiCT.  cads  the  pnmsions  of 
.  "^  •:f  -.Ik  »;^si.  3<>  Stixcts  565  (tJ.  S.  Comp. 
L  ISa^l.  p  c-izy.  .izrtz  ;rder  that  Bns's  attadunent  might 
eeniai  iB  a  lita  00  tbt  propeiij  for  Uie  bawfit  of  Qie 
"  I  baEsnT-'T^;  -,-:,  cp.rc  bearing,  ibe  petition  was  dit- 
F.i  ~    :    7   j'.'ii-.rjr.'rai  was  made  vitiiiii  four  mooths 
:'  &.e  perinoa  in  bankruptcy,  ■•'  the  lioi 
i  t.«  pn^rred  only  t^  an  order  fnun  that 
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<20xirt  for  such  purpose.    Without  such  order  the  attachment,  like 
the  last-named  mortgage,  became  null  and  void :  Sec.  67f .    With 
Ihe  bank's  mortgage  and  the  attachment  thus  invalidated,  the 
defendant's  rights  under  his  mortgage  of  April  15,  1891,  stood 
tlie  same  as  though  there  had  been  no  subsequent  mortgage 
^ven  nor  attachment  made.    It  is  urged  that  with  the  annul- 
ment of  the  attachment  the  property    affected   by   it   passed 
to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt  under  the 
•express  provisions  of  section  67f.    There  would  be  more  force 
in  this  contention  were  it  not  for  the  provision  that,  by  order 
of  the  court,  an  attachment  lien  may  be  preserved  for  the  bene- 
fit of  the  estate.    If  there  is  no  other  lien  on  the  property,  there 
-can  be  no  occasion  for  such  order;  for,  on  the  dissolution  of  the 
^attachment,  the  property,  unless  exempt,  would  pass  to  the 
trustee  anyway.    It  is  only  when  the  property  for  some  reason 
may  not  otherwise  pass  to  the  trustee  as  a  part  of  the  estate 
tliat  such  an  order  is  necessary.    We  think  such  is  the  purpose 
of  that  provision,  and  that^  unless  the  lien  is  thus  preserved, 
the  property,  as  in  the  case  at  bar,  may  be  held  upon  some 
other  lien  and  not  pass  to  the  trustee :  In  re  Sentenne  ft  Oreen 
Co.  (D.  C),  120  Fed.  436. 

The  question  then  arises  whether  the  defendant,  by  virtue 
of  his  mortgage  and  the  taking  possession  of  the  property  there- 
under, had  a  lien  on  the  property  taken  and  sold,  paramount 
to  the  rights  of  the  plaintiff  as  trustee  under  the  bankrupt 
law.    The  plaintiff  contends  that  the  defendant  did  not  have 
a  lien  valid  against  creditors  imder  that  act,  and  he  seeks  to 
recover  the  amount  received  by  the  defendant  from  the  sale  of 
the  property.    The  parties  to  the  mortgage  are  described  there- 
in as  of  St.  Johnsbury,  etc.    Beyond  what  may  be  inferred  *•* 
from  this  fact,  there  is  nothing  in  the  mortgage  showing  where 
the  property  was  located.   The  referee  found  that  at  the  time  this 
mortgage  was  given  it  was  agreed  and  understood  by  the  parties 
thereto  that  the  mortgagor  should  sell  or  exchange  any  of  the 
livery  stock  covered  by  the  mortgage  as  he  desired,  and  should 
thereby,  and  by  purchase  or  otherwise,  keep  the  stock  good,  so 
that  the  defendant's  securiiy  should  not  be  impaired,  and  that 
all  after-acquired  livery  property  should  be  covered  by  the 
mortgage  as  security  for  the  debts  specified  therein;  that,  pur- 
suant to  such  understanding  and  agreement,  the  mortgagor 
made  sales,  purchases  and  exchanges  of  livery  stock  to  such  an 
•extent  that  on  May  16,  1900,  when  the  defendant  took  posses- 
sion of  the  properly  under  his  mortgage,  there  only  remained 
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tvo  certain  borsefl  of  tlie  property  on  luind  at  ilie  time  Ok 
mortgage  wae  given;  that  these  B«les,  exchanges  and  pnnham 
were  made  by  the  mortgagor,  sometimea  withont  communita- 
tion  with  or  adrice  from  the  defendant,  and  frequently  iftff 
consultation  with  him;  that  the  livery  stock  as  it  existed  vim 
the  defendant  to<&  possesBion  of  it  was  all  acquired  by  exebanga 
of  the  original  stock,  or  with  the  aTails  of  the  old  etodc  eoUr 
or  the  money  deri?ed  from  the  bnaineaB ;  and  t^iat  all  tiie  prop- 
erty of  which  the  defendant  took  possession  was  acquired  by 
lloore  with  the  full  Daderstaading  and  mtent  that  it  ahoold  be 
covered  by  the  defendant's  mortgage. 

The  plaintiff  contaids  that  the  mortgage  is  void  because  (1) 
the  description  of  the  property  is  insufficient;  (2)  in  neither 
the  condition  nor  the  affidavit  is  the  description  of  tiie  debt 
as  speciSc  as  the  law  i«qairee;  also  that  the  mortgage  was  in- 
valid as  to  the  after-acquired  property.  However  the  law  mi^ 
be  upon  these  qnestiona,  if  the  mortgagor  had  retained  poeses- 
sion  of  the  property  until  after  the  filing  of  the  petition  **"  in 
bankruptcy,  there  would  seem  to  be  but  little  doubt  regarding 
it  as  the  case  stands.  The  property  expressly  described  in  tiw 
mortgage  was  the  mortgagor's  livery  property,  and  the  after^ 
acquired  property  was,  by  the  deacriptioo,  all  horses  and  other 
livery  proper^  that  he  might  purctuuse  in  his  busineee  or  ac- 
quire by  exchange.  In  principle  there  is  no  difference  between 
a  mortgage  on  such  livery  property  vrith  acquisitions  by  purchase 
or  exchange  to  keep  the  property  in  quality  and  valae  equal 
to  what  it  was  when  the  mortgage  is  given,  and  a  mortgage  on 
a  stock  of  goods  with  acquisitions  by  poichase  to  keep  the 
stock  from  depletion  by  sales  in  the  common  course  of  busi- 
ness. That  the  mortgage  in  question  is  good  at  common  law 
between  the  parties  to  it,  and  that  when  the  mortgagee  took 
possession  of  the  proper^  under  it,  with  the  consent  of  tite 
mortgagor  it  became  a  good  and  valid  mortgage  on  the  prop- 
«rty.  iixliii  :)^  that  acquired  snbseqnent  to  the  giving  of  the 
tuort^agi*,  exot'pt  as  against  intervening  rights  of  creditors  or 
other  third  (lersons,  if  any,  and  that  euch  property  came  mtder 
the  cover  and  operation  of  the  mortgage  as  of  its  date,  are 
^(istions  too  well  settled  in  this  state  to  need  further  discus- 
ion  :  Peaho.Jy  v.  Landon,  61  Vt  818,  15  Am.  St  Rep.  903,  17 
Vtl.  781 ;  Rice  ▼.  Hulett,  63  Vt  321,  22  Atl.  75 ;  In  re  Allen'a 
^  £5  Vt.  392,  26  Ati.  591;  McLoud  t.  Wakefield,  70  Vt 
,  179. 
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It  ifl  found  that  when  the  def^idant  took  possession  of  the 
property  he  knew  that  the  mortgagor  was  insolvent^  and  was 
considering  going  into  bankruptcy;  that  he  did  not  intend  to- 
perpetrate  any  actual  fraud  on  tbe  other  creditors  or  any  of 
them,  but  that  he  did  intend  thereby  to  perfect  his  lien  on 
the  property  and  make  it  available  for  the  payment  of  his 
debt  before  other  complications  by  way  of  attachment  or  bank* 
ruptcy   arose.    He  then  understood  that  Byan^s   attachment 
would  ^"^^  probably  hold  good  against  his  mortgage.    There  is 
no  finding  that  the  thus  parting  with  the  possession  of  the  prop- 
erty by  the  mortgagor  was  with  the  purpose  on  his  part  to 
hinder^  delay  or  defraud  his  creditors^  or  any  of  them.    With* 
out  a  finding  to  this  effect,  it  cannot  be  said  that  there  was  any 
invalid  transfer  of  the  property  within  the  provisions  of  section 
67e  of  the  bankrupt  law:  Sabin  v.  Camp  (C.  C),  98  Fed.  974. 

The  plaintiff  further  contends  that  such  transfer  constituted 
a  preference  within  the  meaning  of  that  law.     Section  60, 
Bubdivision  a,  30  Statutes,  662  (XT.  S.  Gomp.  Stats.  1901,  p. 
3445),  declares  what  shall  constitute  a  preference,  and  sub- 
division *V^  provides  that  if  a  bankrupt  shall  have  given  a 
preference  within  four  months  before  the  filing  of  a  petition, 
or  after  it  is  filed  and  before  the  adjudication,  ''and  the  per- 
son receiving  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  it  shall  be  voidable  by 
the  trustee,  and  he  may  recover  the  property  or  its  value  from 
such  person.'^    It  is  unnecessary,  however,  to  determine  whether 
the    taking   possession    of    the    property    by    the    defendant 
under  this  mortgage  with  the  consent  of  the  mortgagor  was 
a  preference  under  subdivision  "a,*'  for  if  it  was,  it  is  not  void- 
able by  the  trustee,  under  subdivision  *%"  unless  the  defend- 
ant or  his  agent  had  reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference :  Pirie  v.  Chicago  Title  etc. 
Co.,  182  XJ.  S.  438,  21  Sup.  Ct.  Bep.  906,  45  L.  ed.  1171. 

The  mortgage  under  which  the  defendant  acted  was  given 
more  than  seven  years  before  the  enactment  of  the  bankrupt 
law.  The  case  shows  that  possession  was  not  taken  until  after 
the  condition  was  broken,  for  it  is  found  that  at  that  time  there 
was  due  the  defendant  on  open  account,  for  rent  overdue,  two 
hundred  and  sixty  nine  dollars  and  nineteen  cents.  As  a  mort- 
gage under  the  common  law^  when  the  condition  was  not  duly 
performed,  the  whole  title  to  the  ^^  property  vested  absolutely 
at  law  in  the  mortgagee,  subject  to  the  mortgagor's  right  in 
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•eqtatj  to  redeem,  the  aune  ss  in  the  case  of  a  mortgAg>: 

2  Story's  Equity  Jurisprudence,  sec  1030;  Wood  v.  l-wik 

¥t  430;  Blodgett  t.  Blodgett,  48  Vt  32.     And  the  Ma 

had  the  right  to  perfect  hia  title  against  creditors  of  the  a 

.gagor  by  taking  posseesios  of  the  property :  Coty  r,  BamoL,  i 

Vt78. 

There   is  no   finding   that  the   defendant  or  his    ag«Qt  1 
reasonable  cause  to  believe  that  by  the  change  of  pos^f^cn  1 
vae  intended  to  give  a  preference.     This  fact  must  ailirmatr 
-appear.     We   cannot   infer  it  from  the   other   facts    reported. 
Darby  v.  National  Bank,  67  Vt.  370.     l^e  fair  const ruciioa  «f 
the  findings  is  that  the  parties  were  but  carrying  out  the  p'<>* - 
visions  of  the  contract  of  mortgage  as  it  was  well  iiTuI'_nio3«HI 
between  them  before  the  bankrupt  act  was  passed,  ti  itS  a  vi?«9 
to  their  respective  rights  under  the  contract,  rather   Tian  asra 
■preference  was  intended  by  either.     Nor  does  the  property  «»»-■ 
•ered  by  defendant's  mortgage  pass  to  the  trustee  tmdtr  the  pr»rT 
visions  of  subdivision  "f,"  whereby  all  levies,  judt.';]ii^iits.  at*! 
tachments,     or  other  liens  obtained  through  legal  ]>ro:  e-.-hnr? 
against  a  person  who  is  insolvent,  at  any  time  wil!iin   f -  it 
mouths  prior  to  the  filing  of  a  petition  in  bankrupny  niri^nfi 
him,  are  deemed  null  and  void  in  case  he  be  adjudg-.l  a  iiark- 
rupt,  and  the  property  affected  'tiier^y  is  deemed  n^holly  dis- 
charged and  released  from  «uch  lien  «nd  passes  to  the  irui:-. -e 
■as  a  part  of  >the  estate. 

The  question  of  intent  does  not  «rise  onder  these  provisions, 
but  to  come  within  them  the  lien  in  question  must  h^ive   been 
obtained  through  legal  proceedings  within  the  prohibili'il  period.    , 
It  cannot  be  said  that  the  creation  of  a  lien  is  the  $  i  :^io  as  the   j 
enforcement  of  one  alieady  created.     Assuming  that  'he  taking    1 
and  sale  of  personal  property  b?  *  public  officer  *^*  upon  a  stat- 
-utory  chattel  mortgage  under  the  prvvisions  of  Vermont  Stat- 
utes,  2265-2268.  constitutes  s  legal  proceeding  within  the  mean- 
in;;  of  thi'  ■,!.  '  ^<   proiiiaions  of  the  bankrupt  law,  as  was  recently 
hold  b)   Wheeler,  J.,  in  In  re  Parker  P.  Ball,  Bankrupt  {D. 
1:.),  123  Ped.  1G4,  it  does  aiot  follow  that  the  mortgage  lien 
I  thereby  rendered  null  and  void;  far,  instead  of  being  i  lien 
'led  through  sueh  legal  iproceedinga,  it  is  an  existing  lien  bT 
let  enforced  by  them. 

f  Been,  the  defendant's  lien  ander  thb  mortgage  it 

1  taw  wns  one  that  gave  him  ■an  absolute  legal  title  after 

ce,  which  occurred  before  possession  was  taken  by  bim. 

esaary  that  a  .change  of  possession  be  had  to  render 
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title  operative  against  the  other  creditors  of  the  mortgagor : 
Tobias  v.  Francis,  3  Vt.  425,  23  Am.  Dec.  217;  Woodward  v. 
Oates,  9  Vt  358;  Bice  v.  Hulett,  63  Vt  321,  22  Atl.  76.  After 
forfeiture  the  defendant  had  the  right  to  sell  the  property  in 
satisfaction  of  liis  debts :  Wood  v.  Dudley,  8  Vt.  430 ;  Jones  on 
-Chattel  Mortgages,  sec,  707 ;  Freeman  v.  Freeman,  17  N.  J.  Eq. 
44.  And  the  sale  being  with  the  mortgagor's  consent,  operated 
■as  a  formal  foreclosure  of  his  equitable  right  of  redemption: 
JTones  on  Chattel  Mortgages,  sec.  709. 

The  construction  of  section  67f  has  recently  been  under  con- 
aideration  iik  the  case  of  Metcalf  v.  Barker,  187  XJ.  S.  165,  23 
Sup.  Ct  Bep.  67,  47  L.  ed.  122,  9  Am.  Bankr.  Bep.  36.  In  an 
opinion  delivered  by  Mr.  Chief  Justice  Fuller,  the  court  said : 
'''In  our  opinion  the  conclusion  to  be  drawn  from  this  language 
is  that  it  is  the  lien  created  by  a  levy,  or  a  judgment,  or  an  at- 
tachment, or  otherwise,  that  is  invalidated,  and  that  where  the 
lien  is  obtained  more  than  four  months  prior  to  the  filing  of 
the  petition  it  is  not  only  not  to  be  deemed  to  be  null  and  void 
on  adjudication,  but  its  validity  is  recognized.  When  it  is  ob- 
tained within  four  months,  the  property  is  discharged  thereupon, 
hut  not  otherwise.  A  judgment  ^'^  or  decree  in  enforcement 
of  an  otherwise  valid  pre-existing  lien  is  not  the  judgment  de- 
jiounced  by  the  statute  which  is  plainly  confined  to  judgments 
creating  liens.  If  this  were  not  so,  the  date  of  the  acquisition 
of  a  lien  by  attachment  or  creditors'  bill  would  be  entirely  im* 
materiaL'' 

Nor  is  the  case  of  Wilson  v.  Nelson,  183  TI.  S.  191,  22  Sup. 
<Ct.  Bep.  74,  46  L.  ed.  147,  upon  which  the  plaintiff  relies,  to 
the  contrary.  There,  Nelson  borrowed  the  sum  of  money  be- 
fore the  bankrupt  law  was  enacted,  and  gave  his  promissory 
note  therefor,  with  an  irrevocable  power  of  attorney  executed 
by  him  attadied  thereto,  authorizing  any  attorney  of  a  court 
of  record  in  his  name  to  confess  judgment  thereon  after  its 
maturity.  After  the  passage  of  the  bankrupt  act,  the  owner 
of  the  note  caused  judgment  to  be  entered  upon  the  note  and 
the  warrant  of  attorney.  Upon  this  judgment  an  execution 
was  issued,  and  ^the  same  was  levied  on  Nelson's  goods,  which 
were  subse^ently  sold,  and  the  proceeds  were  applied  in  part 
|)ayment  df  the  judgment.  These  proceedings  were  wholly 
withoirt  Nelson's  knowledge  or  consent.  More  than  five  days 
after  the  levy,  but  before  the  sale  of  the  goods,  a  petition  in 
bankruptcy  was  filed  against  Nelson,'  and  the  sole  question  be* 
iore  the  oourt  was  whether  he  had  committed  an  act  oE  bank* 
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raptcy  within  the  meaning  of  section  3^  clause  3  (30  Stats,  h^ 
V.  8.  Comp.  Stats.  1901,  p.  3422),  of  the  bankrupt  law.  la 
considering  the  case,  the  court  discussed  to  some  extent  the  pro- 
yisions  of  section  67,  subdivision  **V^  In  that  case,  unlike  the 
one  at  bar,  no  lien  existed  upon  the  bankrupt's  property  until 
one  was  created  by  tiie  levy  of  the  execution,  which  brought 
it  expressly  within  the  terms  of  subdivision  **f/'  It  is  there 
said  that  the  bankrupt  act  makes  i^e  result  obtained  by  Hbt 
creditor,  and  not  the  specific  intent  of  the  debtor^  Ihe  essential 
fact;  and  that  the  levy,  which  was  in  a  proceeding  began  within 
the  four  •''*  months,  would  be  dissolved  by  the  adjudication  in 
bankruptcy,  because  its  existence  and  enforcement  would  woik 
a  preference;  and  it  was  held  that  the  debtor,  by  failing  to  va- 
cate or  discharge  the  preference  within  five  days  before  the  sale 
of  the  property  on  the  execution,  committed  an  act  of  bank* 
ruptcy. 

Some  or  all  of  the  amount  due  from  the  mortgagor  to  &e 
defendant  for  rent  of  buildings  accrued  after  the  giving  of  fiie 
mortgage,  and  the  plaintiff  contends  that  so  much  thereof  u 
did  thus  accrue  is  not  covered  by  the  mortage,  because  rent  b 
not  a  '^contemplated  loan  and  liability^'  within  the  meaning 
of  that  expression  in  the  affidavit  attached  to  the  mortgage. 
But  when  tiie  defendant  is  considered  as  standing  upon  a  mort- 
gage, at  common  law,  no  affidavit  is  necessary;  and  regarding 
the  sufficiency  of  the  description  of  the  debts,  obligations  and 
imdertakings  intended  to  be  secured  thereby,  the  rules  govern- 
ing similar  questions  arising  in  conection  with  real  estate  mort- 
gages are  applicable.  Under  the  holdings  of  this  court  in  cases 
involving  such  mortgages,  it  is  clear  that  the  description  is  suiB- 
cient  in  this  regard :  McDaniels  v.  Colvin,  16  Vt.  300,  42  Am. 
Dec.  512 ;  Seymour  v.  Darrow,  31  Vt  122 ;  Soule  v.  Albee,  31 
Vt.  142. 

Nor  can  we  agree  with  the  plaintiff's  contention  that  the 
defendant  cannot  avail  himself  of  Ihis  security  to  «aTe  him 
harmless  and  indemnified  from  paying  the  note  for  two  thou- 
sand five  hundred  and  ten  dollars  and  seventy-five  cents  at  the 
Passumpsic  Savings  Bank,  signed  by  him  as  surety,  because 
the  defendant's  liability  thereon  is  not  more  specially  described 
in  the  mortgage.  In  this  respect  the  condition  of  the  mort* 
gage  is  more  specific  than  the  one  before  the  court  in  Soule  v. 
Albee.  There  the  condition  was,  ''should  also  pay  all  soms  that 
the  petitioners  or  A.  0.  Soule  should  become  liable  to  pay  for 
Curtis  B.  Albee  in  consequence  of  signing  or  otherwise/'    TUi 
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condition  was  held  sufficient  to  cover  an  agreement  •^  whereby; 
lie  mortgagee,  at  the  mortgagor's  request,  verbally  agreed  with 
lie  mortgagor's  debtor,  who  had  been  summoned  as  a  trustee 
u  a  suit  against  the  mortgagor,  that  if  said  debtor  would  pay 
:his  debt  to  the  mortgagor,  he,  the  mortgagee^  would  pay  him 
priiatever  judgment  should  be  rendered  against  him  as  trustee 
in  that  suit.  Whether  the  description  meets  the  requirements 
yf  the  law  regarding  statutory  chattel  mortgages,  we  need  not 
inquire.  The  defendant  cannot  be  deprived  of  his  securil^  in 
that  behalf  until  the  note  at  the  bank  has  been  paid,,  or  he  has 
in  some  other  manner  been  fully  discharged  or  released  as  surety 
thereon. 

In  considering  the  questions  before  us,  we  have  treated  all 
evidence  introduced  by  the  plaintiff,  to  which  defendant  ex- 
cepted^ as  properly  in  the  case,  without  regard  to  its  legal  ad- 
jQciisaibility. 

The  pro  forma  judgment  for  the  defendant  to  recover  his 
«o6t8  is  affirmed. 


^Eh»  Principal  Case  was  carried  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  where  the  judgment  of  the  state  court 
wae  affirmed:  Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  Bep. 
306.    Hr.  Justice  Peekham  delivered  the  opinion  as  follows:  '^Thia 
18  a  contest  between  a  trustee  in  bankruptcy,  representing  the  cred- 
itors of  the  bankrupt,  and  the  defendant,  the  mortgagee  in  a  chattel 
mortgage,  dated  and  executed  April  15,  1891,  and  duly  recorded  April 
18th  of  that  year.    The  defendant  has  paid  some  five  hundred  dol- 
lars of  the  indebtedness  of  the  bankrupt  for  which  defendant  was 
liable  as  indorser  on  a  note,  and  he  remains  liable  to  pay  the  note 
•of  two  thousand  five  hundred  and  ten  dollars  and  seventy-five  cents, 
lield  by  the  Passumpsic  Savings  Bank,  which  was  signed  by  him  as 
surety. 

"The  property  taken  possession  of  by  the  defendant  under  the 
•chattel  mortgage  was  eold  by  a  deputy  sheriff  on  the  11th  of  June, 
1900,  and  the  net  avails  of  the  sale,  amounting  to  nine  hundred  and 
twenty-two  dollars  and  eight  cents,  have  been  paid  over  by  the 
officer  who  made  the  sale,  to  the  defendant. 

"This  suit  is  brought  by  the  trustee  to  recover  from  the  defend- 
jint  those  net  avails  on  the  theory  that  the  action  of  the  defendant 
in  taking  possession  and  making  the  sale  of  the  property  was  un- 
lawful under  the  provisions  of  the  bankrupt  act. 

"The  defendant  had  assisted  the  bankrupt  in  the  purchase  of  the 
property  and  had  indorsed  notes  for  him  in  order  to  enable  him  to 
•carry  on  the  business  of  conducting  a  livery-stable.  This  mortgage, 
to  Mcore  him  for  these  payments  and  liabilities,  was  given  some 
«eve]i  years  before  the  passage  of  the  bankrupt  act,  and  at  tHe  timo 
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It  Tnm  giveii  it  ms  agned  hj  the  parties  to  it  that  the  twnkivpt 
might  leU  oi  exehange  tnj  of  tb«  liveiy  itoek  covered  b^  it,  u  he 
might  deeire,  and  ebottld,  b^  pnrefaaie  or  ezehaoge,  keep  the  iteek 
good,  BO  that  the  defendant'!  eeenrit;  efaonld  not  be  impaired,  aad  It 
waa  alao  agreed  that  all  after-acquired  liveiy  property  ahoald  be  ee>r> 
ered  hf  the  mortgage  m  ■eeuTitj  for  the  debta  epeeified  therein. 

"Under  this  agreement  the  bankrapt  made  ealea,  pnrrbaifw,  a>4 
exchangee  of  liverj  stock  to  inch  an  extent  that  on  May-  18,  IMO, 
there  remained  bnt  two  horeei  of  the  property  otiginallj'  on  kaad. 
The  itock  aa  it  existed  on  the  above  date  was  all  aeqnired  by  ex- 
ehaoge  of  the  original  stock,  or  with  the  avails  of  the  old  etoA 
■old,  or  the  money  derived  from  the  boeineeB. 

* '  There  is  no  pretense  of  any  actual  fiand  being  eominitted  or  c«b- 
templated  by  either  party  to  the  mortgage.  Instead  of  taking  pa^ 
seesion  at  the  time  of  the  execution  of  the  mortgage^  the  defeadaat 
had  it  recorded  in  the  proper  derk'i  offiee,  and  the  reeord  stood  as 
notice  to  all  the  world  of  the  existence  of  the  lien  as  it  stood  whea 
the  mortgage  waa  eiecnted,  and  that  the  defendant  would  hnve  the 
right  to  take  posseieion  of  property  subsequently  acquired,  aa  pro- 
vided for  in  the  mortgage.  The  bankmpt  was,  therefore,  not  holding 
himself  out  as  anconditional  owner  of  the  property,  and  tbere  waa 
no  secnriug  of  credit  by  reason  of  his  apparent  nneonditionsLl  owner-  ' 
■hip.  The  record  gave  notice  that  he  waa  not  mch  meonditioaa)  ' 
owner.  There  was  no  secret  lien,  and  if  defendant  cannot  pecm* 
the  benefit  of  this  mortgage,  which  he  obtained  in  1891,  as  &  lies 
npon  the  after-aeqoired  property,  yet  prior  to  the  title  of  the  tnstae 
for  the  benefit  of  crediton,  it  must  be  because  of  some  provision  s( 
the  bankruptcy  law,  which  we  think  the  court  enght  not  to  eonstrs* 
or  endeavor  to  enforce  beyond  its  fair  meaning. 

"In  TermoDt  it  is  held  that  a  mortgage  sneb  as  the  one  ia  qnestig* 
is  good.  The  supreme  court  of  that  state  has  so  held  in  tliis  eas^ 
and  the  authorities  to  that  effect  are  also  cited  in  the  opioion  ef 
that  court.  And  it  is  also  there  held  that  when  the  mortgagee  takes 
possession  of  after-acquired  property,  as  provided  for  in  this  mort- 
gage, the  lien  is  good  and  valid  as  against  everyone  but  »tts«kiag 
or  judgment  creditor!  prior  to  the  taking  of  sneb  poaseesion. 

"At  the  time  when  the  defendant  took  possession  ef  this  sftsr- 
acquired  property,  covered  by  the  mortgage,  there  had  been  s  breech 
of  tlic  condition  specified  therein,  and  the  title  to  the  property  was 
tbprebj  vested  in  the  mortgagee,  subject  to  the  mortgagor 'a  ri^t  ia 
equity  to  redeem.  This  hae  been  held  to  be  the  law  in  Vermont 
(aside  from  any  question  as  to  the  effect  of  the  bankrupt  law),  both 
in  tbiB  ciiBe  and  in  the  caaea  also  cited  in  the  opinion  of  the  snpremi 
'ourt    of   Vermont.     The   taking   of   possession  of   the   after-acquired 

'opert}-,  under  a  mortgage  such  as  this,  is  held  good,  and  to  relate 

efc  lo  the  date  of  the  mortgage,   even  afl  against   an  assignee  is 

Oivency:  Peabody  v.  Landon,  81  Vt.  318,  15  Am.  St.  Bep.  903,  11 

TSl,  and  other  cases  cited  in  the  opinion  of  the  supreme  court. 
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"  Whether  and  to  what  extent  a  mortgage  of  this  kind  if  valid  ie^ 
a  loeal  question,  and  the  decisions  of  the  state  eourt  will  be  fol- 
kfwed  hy  this  eonrt  in  such  ease:  Dooley  v.  Pease,  180  U.  8.  126,  45* 
L.  ed.  457,  21  8np.  Gt.  Bep.  308. 

''The  question  that  remains  is  whether  the  taking  of  possession,. 
after  condition  broken,  of  these  mortgaged  chattels  before,  although 
within  four  months  of,  filing  the  petition  in  bankruptcy,  was  a  yiola- 
tion  of  any  of  the  provisions  of  the  bankrupt  act. 

"The  trustee  insists  that  such  taking  possession  of  the  after-ac- 
quired property,  under  the  mortgage  of  1891,  constituted  a  preference 
under  that  act.  He  contends  that  the  defendant  did  not  have  a  vaUd< 
lien  against  creditors,  under  that  act;  that  his  lien  might,  under  other 
circumstances,  have  been  consummated  by  the  taking  of  possession,, 
but,  as  that  was  done  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy,  the  lien  was  not  valid. 

''Did  this  taking  of  possession  constitute  a  preference  within  the. 
meaning  of  the  actf 

"It  was  found  by  the  referee  that  when  the  defendant  took  pos- 
session of  the  property  he  knew  that  the  mortgagor  was  insolvent, 
and  was  considering  going  into  bankruptcy,  but  that  he  did  not  in- 
tend to  perpetrate  any  actual  fraud  on  the  other  creditors,  or  any 
of  them,  but  did  intend  thereby  to  perfect  his  lien  on  the  property, 
and  make  it  available  for  the  payment  of  his  debts  before  other  com- 
plications, by  way  of  attachment  or  bankruptcy,  arose.  He  then  un- 
derstood that  Byan's  attachment  would  probably  hold  good  against 
his  mortgage.  The  question  whether  any  conveyance,  etc.,  was  in- 
fect made  with  intent  to  defraud  creditors,  when  passed  upon  in  the 
state  eonrt,  is  not  one  of  a  federal  nature:  McKenna  v.  Simpson,  129 
U.  8.  506,  9  8up.  Ct.  Bep.  365,  32  L.  ed.  771;  Cramer  v.  Wilson,  195u 
U.  8.  408,  25  8ttp.  Gt.  Bep.  95.  It  can  scarcely  be  said  that  the  en- 
forcement of  a  lien  by  the  taking  possession,  with  the  consent  of  the: 
mortgagor,  of  after-acquired  property  covered  by  a  valid  mortgage^ 
is  a  conveyance  or  transfer  within  the  bankrupt  act.  There  is 
no  finding  that,  in  parting  with  the  possession  of  the  property,  the^ 
mortgagor  had  any  purpose  of  hindering,  delaying,  or  defrauding  his. 
creditors,  or  any  of  them.  Without  a  finding  to  the  effect  that. 
tkere  was  an  intent  te  defraud,  there  was  no  invalid  transfer  of  the- 
property  within  the  provisions  of  section  67e  of  the  bankruptcy  lawL 
8abin  v.  Camp,  98  Fed«  974. 

"In  the  case  last  cited  the  court,  upon  the  subject  of  a  preference^ 
held  that  though  the  transaction  was  consummated  within  the  four 
months,  yet  it  originated  in  October,  1897,  and  there  was  no  prefer- 
ence under  the  facts  of  that  case.  '  What  was  done  was  in  pursuanee- 
of  the  pre-existing  contract,  to  which  no  objection  is  made.  Camp- 
furnished  the  money  out  of  which  the  property,  which  is  the  subject, 
of  the  sale  to  him,  was  created.  He  had  good  right,  in  equity  and  in^ 
law,  to  make  provisions  for  the  security  of  the  money  so  advance* 
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SDd  the  property  purchated  hj  his  mooe^  U  m  legitimat*  •eeorit;, 
ftud  one  freqoeiitlr  emplojed.  There  is  alwajrB  a  etrong  equity  U 
favor  of  a  Hon  by  one  whe  adTBnees  money  npon  the  property  whiik 
is  the  product  of  the  money  so  ndvaneed.  This  was  what  tbe  par- 
ties intended  at  the  time,  and  to  this,  as  already  stated,  there  is,  and 
'Can  be,  no  objection  in  law  or  in  morals.  And  so  when,  at  a  later 
date,  but  itill  prior  to  the  filing  of  the  petition  in  bankraptey,  Caiap 
exercised  liis  rights,  nnder  this  TaHd  and  equitable  arrangement,  te 
poseeia  himself  of  the  property,  and  make  sale  of  it  in  pmananee 
■of  his  contract,  he  was  not  guilty  of  oeenring  a  preferonee  under  ths 
l)ankruptcy  law.* 

"The  principle  that  the  taking  pomeuion  may  sometimes  b«  beld 
to  relate  back  to  the  time  when  the  right  so  to  do  was  created  is 
recogniaed  in  the  above  ease.  Bo  in  this  ease,  althoogh  there  wis 
no  actual  existing  lien  opon  this  after-acquired  property  until  tb* 
taking  of  possession,  yet  there  was  a  positive  agreement,  as  eontained 
is  the  mortgage  and  existing  of  record,  under  which  the  inehoato  Uea 
might  be  asserted  and  enforced,  and  when  enforced  by  the  taking  of 
possession,  that  possession  under  the  facta  of  this  eaae,  related  back 
to  the  time  of  the  ezeention  of  the  mortgage  of  April,  1S91,  as  it  w«a 
-only  by  virtue  of  that  mortgage  that  possession  eould  be  taken. 
'The  supreme  court  of  Vermont  has  held  that  such  a  mortgage  givea 
an  existing  lien  by  contract,  which  may  be  enforced  by  the  aetaal 
taking  of  posaeeaion,  and  such  lien  can  only  be  avoided  by  an  ezeen- 
tion or  attachment  creditor  whose  lien  actually  attaches  before  the 
taking  of  poaseaaion  by  the  mortgagee.  Although  this  after -aeqnired 
property  was  subject  to  the  lien  of  an  attaching  or  an  ezeention 
creditor,  it  perfected  before  the  mortgagee  took  possession  nnder  his 
mortgage,  yet  if  there  were  ao  such  creditor,  the  enforcement  of  the 
lien  by  taking  posseasioD  would  be  legal,  even  if  within  the  foar 
months  provided  in  the  act.  There  is  a  distinction  between  tbe  bald 
creation  of  a  lien  within  the  four  montbe  and  the  enforcement  of  use 
provided  for  in  a  mortgage  ezecuted  years  before  the  paasag*  of 
the  act  by  virtue  of  whieb  mortgage,  and  because  of  the  eonditiaa 
broken,  the  title  to  the  property  becomes  vested  in  the  mortgage^ 
and  the  subsequent  taking  peesession  becomes  valid,  except  as  above 
stated.  A  trustee  in  bankmptey  doea  not,  in  fuch  eireumataneea,  oe- 
•vy  t.lM'  snriu'  position  as  a  creditor  levying  ondei  an  execution,  or 
Mta<^hTiioiU,  and  his  rights,  in  this  exceptional  ease,  and  for  tha 
IS  just  iTidicated,  are  somewhat  different  from  what  they  sire 
1ly  stHiod:  Mueller  v.  Nugent,  184  U.  &  1,  2S  Sup.  CL  Sep. 
L,  e^.  403. 

>  admitted  on  the  part  of  the  counsel  for  tbe  plaintiff  ia  errar 
*  rule  in  Vermont,  in  cases  of  chattel  mortgages  of  after- 
broporty  (where  possession  by  the  mortgagee  ia  neceasary  W 
B  title  aa  against  attaching  or  execution  ereditora),  is  that, 
^jBh  posseesion  be  not  taken  nntil  long  after  the  exeeotiea 
BpBge,  yet  the  possession,  when  taken  (if  it  be  before  the 
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Ue^i.  of  the  attaebing  or  execution  creditor),  brings  the  property 
d«r  the  eoTer  and  operation  of  the  mortgage  as  of  its  date — ^the 
when  the  right  of  possession  was  first  acquired.  It  was  also 
SLdznitted  that  the  supreme  court  of  Vermont  has  held  that  when  a 
•^lisLttel  mortgage  requiring  possession  of  the  mortgaged  property  to 
perfect  it  as  to  third  persons  was  executed  more  than  four  months 
'ft>eirore  the  commencement  of  insolvency  proceedings,  the  taking  of 
•^Le^ual  possession  of  the  mortgaged  property  within  the  four  months' 
p^x-iod  brought  that  property  under  the  mortgage  as  of  its  date,  and 
^M)  did  not  constitnte  a  preference  voidable  by  the  trustee,  although 
-tlk^  other  elements  constituting  a  preference  were  present.  Many 
^ocifdons  of  the  supreme  court  of  Vermont  are  cited  to  this  effect, 
'wiil  be  observed,  also,  that  the  provisions  of  the  state  insolvency 
i^r  in  regard  to  void  and  voidable  preferences  and  transfers  were 
identical  with  similar  provisions  of  the  bankruptcy  act  of  1867:  Gil- 
l>ert  V.  Vail,  60  Vt.  261,  14  Atl.  642. 

' '  Under  that  law  it  was  held  that  the  assignee  in  bankruptcy  stood 
the  shoes  of  the  bankrupt,  and  that  'except  where,  within  a  pre- 
bribed  period  before  the  commencement  of  proceedings  in  bank- 
tptey,  an  attachment  has  been  sned  out  against  the  property  of  the 
iMinkrupt,  or  where  his  disposition  of  his  property  was,  under  the 
statute,  fraudulent  and  void,  his  assignees  take  his  real  and  personal 
estate,  subject  to  all  equities,  liens,  and  encumbrances  thereon, 
vrhether  created  by  act  or  by  operation  of  law':  Teatman  v.  New 
Orleans  Sav.  Inst.,  95  U.  8.  764,  24  L.  ed.  589.  See,  also,  Stewart  v. 
Piatt,  101  U.  8.  731,  25  L.  ed.  816;  Hau^elt  v.  Harrison,  105  U.  8. 
401,  26  L.  ed.  1075.  Under  the  present  bankrupt  act,  the  trustee 
takes  the  property  of  the  bankrupt,  in  cases  unaffected  by  fraud,  in 
the  same  plight  and  condition  that  the  bankrupt  himself  held  it,  and 
enbjeet  to  all  the  equities  impressed  upon  it  in  the  hands  of  the 
t>ankmpt,  except  in  cases  where  there  has  been  a  conveyance  or  en- 
cumbrance of  the  property  which  is  void^as  against  the  trustee  by 
«ome  positive  provision  of  the  act:  In  re  Garcewich,  53  C.  C.  A.  510, 
115  Fed.  87,  89,  and  cases  cited. 

"It  is  true  that  in  the  case  in  95  U.  a  764,  24  L.  ed.  589,  the 
•avings  institution  had  a  special  property  in  the  certificates  which 
were  the  subject  of  dispute,  and  had  possession  of  them  at  the  time 
of  the  bankruptcy  proceedings,  and  it  was  held  that  the  institution 
was  not  bound  to  return  them,  either  to  the  bankrupt,  the  receiver, 
or  the  assignee  in  bankruptcy,  prior  to  the  time  of  the  payment  of 
the  debt  for  which  the  certificate  was  held.    So  the  state  court  held 
in  this  ease,  where  the  defendant  took  possession  under  the  circum- 
stances detailed,  by  virtue  of  his  mortgage,  and  where  he  had  the 
legal  title  to  the  property  mortgaged,  after  condition  broken,  that 
the  possession  thus  taken  related  back  to  the  date  of  the  giving  oi 
the  mortgage,  and  in  thus  enforcing  his  Hen  there  was  not  a  viola 
tion  of  any  of  the  provisions  of  the  bankruptcy  act. 

AiB.  St.  Bep.,  VoL  104-68 
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"In  WilBon  Broa.  v.  Nel^n,  183  U.  S.  191,  22  Sup.  Ct_  Sep.  J*, 
M  L.  ed.  147,  it  was  held  that  tba  bankrupt  had  eonunitted  an  met  rf 
banknipter,  wSthin  tba  neaniDg  of  th«  bankrapt  law,  hy  failii:^ 
for  at  least  five  days  before  a  aale  on  the  ezecatioii  iMued  upon  t^ 
judgment  leeovered,  to  vacate  or  diaeharge  the  jadgment,  or  to  Mia 
K  volnntary  petition  in  bankruptcy.  The  judgment  and  coKeentiaM 
were  held  to  have  been  ineh  a  preference,  'suftered  oi  permitted*  bf 
the  bankrupt,  as  to  amount  to  a  violation  of  the  bankrupt  &et.  Al- 
though the  judgment  was  entered  upon  the  power  of  attomeT-  gi-rem 
yeara  before  the  pasaage  of  the  bankrnpt  act,  it  was  nevertliel^M 
regarded  as  'suffering  or  permitting'  a  preference,  within  tliAt  act. 
This  is  not  Bucb  a  ease.  As  we  have  said,  there  is  no  finding  tbAt  lk« 
defendant  bad  reasonable  cause  to  believe  that  by  the  chADge  of 
poBseasion  it  was  intended  to  give  a  preference.  As  the  state  eonit 
has  said,  it  was  rather  a  recognition  of  what  waa  regarded  as  &  rigkt 
nnder  the  previous  agreement  contained  in  the  mortgage. 

"Not  does  the  existence  of  the  Byan  attachment,  or  the  ebattel 
mortgage  of  March  5,  ISOO,  executed  by  the  bankrupt,  and  delivered 
to  the  defendant,  and  by  him  assigned,  on  the  23d  of  March,  1900, 
to  the  bank,  create  any  greatat  right  or  title  in  the  trustee  th&n  ke 
otherwise  would  have.  The  trustee  moved  under  section  67f  [30 
SUts.  at  Large,  66S,  c.  541;  U.  8.  Comp.  SUta.  1901,  p.  3450],  cm 
notice  to  the  defendant,  for  an  order  that  the  right  or  lien  nniler 
the  Byan  attachment  shonld  be  preserved,  so  that  the  same  migkt 
pass  to  the  trustee  for  the  benefit  of  the  estate,  as  provided  for  ia 
that  section.  This  was  deqjed.  And  unless  such  permission  bad  b«e> 
granted,  the  lien  of  the  attachment  waa  not  preserved  by  the  act, 
but,  on  the  contrary,  it  was  dissolved  under  section  6Te. 

"The  mortgage  assigned  to  the  bank,  and  the  attachment  obtained 
by  Byan,  having  been  dissolved  by  the  bankrupt  proceedings,  th* 
defendant's  rights  under  his  mortgage  of  April  15,  1S91,  stood  the 
same  as  though  there  had  been  no  subsequent  mortgage  given  or  at- 
tachment levied.  This  is  the  view  taken  by  the  state  court  of  th» 
efFeet  of  the  dissolution  of  the  mortgage  and  attachment  liens  under 
the  bankrupt  act,  and  we  think  it  is  the  correct  one.  It  is  stated  in 
the  opinion  of  the  state  court  aa  fallows: 

"  'It  is  iirj^'Cd  t^at  with  the  annulment  of  the  attachment,  the  prop- 
Tty  Qil'cctc*!  Ly-  it  passed  to  the  tnietee  as  a  part  of  the  estate  of 

'    bauk[U[it    under   the   express   proviaions   of   section   67f.     There 

M  be  more  force  in  tbls  contention  were  it  not  for  the  provision 

by  order  oF  the  court,  an  attachment  lien  may  be  preserved  for 

lueflt  of  the  estate.     If  there  is  no  other  lien  on  the  property, 

tan  be  no  occasion  for  such  order;   for,  on  the  dissolution  of 

^achment,    the   property,    unless    exempt,    would    pass    to    the- 

Uyway.     It  is  only  when  the  property,  for  some  reason,  may 

r^ise  pass  to  the  trustee  sa  a  part  of  the  estate  that  meh 

teeesBary.     We  think  such  is  the  purpose  of  that  provision 
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d    that  unlesfl  the  lien  is  preserved,  the  property,  as  in  the  ease  at 
',  may  be  held  upon  some  other  lien,  and  not  pass  to  the  trustee: 
Sentenne  etc.  Co.,  120  Fed.  436.' 
We  think  the  judgment  of  the  supreme  court  of  Vermont  wa« 
Ti^l&ty  and  it  is  affirmed. '^ 


«  « 


EQUITABLE  MANUPACTUEING  COMPANY  r.  ALLEN. 

[76  Vt.  22,  56  Atl.  87.J 

SALES— Duplicate  Memoranda— Statute  of  Prands.— If  a  pur- 
eb&ser,  at  the  time  of  sale,  with  the  knowledge  of  the  seller,  adds 
&  provision  to  the  duplicate  memorandum  of  sale  furnished  him,  such 
provision  becomes  a  part  of  the  completed  contract,  and  the  whole 
is  sufficient  to  satisfy  the  statute  of  frauds,  although  the  seller  fails 
to  change  hia  copy  to  correspond  with  that  of  the  purchaser,  (p. 
916.) 

AIiTEBATION  of  a  Written  Instnnnent  by  an  Agent,  who  holds 
it  temporarily  for  transmission  to  his  principal,  does  not  render  it 
invalid,     (p.  916.) 

SALES— Terms    of    Payment— Konacceptance.— Although    the 

terms  of  payment  are  not  specified  in  the  invoice  sent  with  the  goods 

sold,  this  is  not  sufficient  ground  for  their  nonacceptance  by  the 

buyer,  especially  when  he  holds  a  duly  executed  written  contract 

as  evidence  of  the  terms  of  the  sale.     (p.  917.) 

M.  M.  Wilson^  for  the  plaintifF. 

J.  D.  Denison^  for  the  defendant. 

*•  MXJNSON,  J.    At  a  personal  interview  between  the  plain- 
tiff's salesman  and  the  defendant^  negotiations  were  had  for 
the  sale  by  plaintiff  to  defendant  of  an  assortment  of  jewelry 
for  one  hundred  dollars.    The  contract  was  prepared  in  dupli- 
cate upon  order  blanks  fnmished  by  the  salesman^  and  the  two 
papers  were  signed  by  both  the  salesman  and  the  defendant^  and 
one  was  retained  by  each.    When  defendant  signed  the  copy 
kept  by  him,  he  wrote  upon  it,  "Date  May  1,  1901.    Ship  April 
1,  1901.''    This  was  done  in  the  presence  of  the  salesman  and 
with  his  knowledge.    The  words,  "Date  May  1,  1901/'  were 
never  written  npon  the  plaintifiPs  duplicate,  but  the  words, 
*'Ship  April  1,  1901,"  were  written  on  it  at  the  time  it  was 
signed.    The  salesman  afterward  changed  this,  without  the 
knowledge  of  either  plaintiff  or  defendant,  making  it  read, 
"Ship  Feb.  15,  1901."    The  plaintiff,  supposing  the  duplicat 
as  received  by  it  was  the  contract  as  executed,  shipped  t^ 
**  goods  at  the  earlier  date  fixed  by  the  alteration.    The  ' 
fendant  had  no  knowledge  of  the  alteration  until  after  the  gc 
were  received  and  reshipped,  and  his  action  was  not  taken 
cause  of  the  premature  shipment. 
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Tbe  defendant  claims  that  the  niisds  of  the  partiee 
met,  and  that  if  the;  did,  no  contract  in  vriting  wms  otn- 
pleted.  We  cannot  take  this  view  of  the  case.  The  leanog 
the  defendant's  duplicate  with  him,  after  he  had  made  the  id- 
ditional  entry  with  the  Balesman's  knowledge,  was  an  asBsit 
to  the  change  made,  and  completed  the  agreement.  It  ■m 
then  the  duty  of  the  salesman  to  alter  hia  dnplieate  to  oor- 
i-espond,  but  his  failure  to  do  so  did  not  do  away  with  tht 
^agreement.  So  there  was  a  completed  contract  in  the  mindi 
•of  the  parties,  identical  in  terms  wiUi  the  defendant's  dnph- 
•cate ;  and  it  was  not  necrasary  that  both  duplicates  sbonld  be 
T)erfected  to  satisfy  the  statate  of  frauds.  A  written  statement 
'of  the  bargain  agreed  upon,  signed  by  tbe  party  to  be  charged 
thereby,  was  taken  by  the  vmdee. 

The  alteration  of  the  plaintiff's  duplicate  was  made  by  tbe 
fialesman  after  tbe  contract  was  completed,  and  before  the 
duplicate  was  forwarded.  It  is  now  well  settled  that  tbe  alter- 
ation of  a  written  instrument  by  a  stranger  will  not  render  it 
invalid.  One  who  procures  a  writing  as  an  agent,  and  boldf 
it  temporarily  for  transmission  to  his  principal,  is  held  to  1* 
a  stranger,  within  the  meaning  of  the  rule:  Bigelow  t.  StiJ- 
phen,  35  Yt.  521.  The  salesman  was  the  plaintiffs  agent  ^ 
negotiate  a  contract  of  sale  and  procure  and  transmit  the  eri- 
■dence  of  it,  and  there  his  authority  ceased.  The  alteration 
was  a  wrongful  act,  for  which  his  employer  was  in  no  wa^ 
responsible.  Nor  has  anything  been  done  to  ratify  the  act 
The  suit  was  not  brought  until  after  tbe  expiration  of  tiie  time 
"  oX  credit  as  determined  by  the  defendant's  entry,  and  notbinf 
is  claimed  at  variance  with  the  duplicate  held  by  the  defendant 

la  shipping  the  goods,  the  plaintiff  placed  upon  the  box  u> 
invoice,  at  the  top  of  which  waa  a  statement  that  all  claims 
must  be  made  upon  receipt  thereof,  and  on  which  waa  tiie  wwd 
'^Terms,"  followed  by  a  blank  not  filled.  The  referee  finds  that 
the  only  reason  why  the  defendant  refused  to  accept  tiie  goodi 
was  becau^  tbe  terms  of  the  sale  were  not  upon  the  invoitt. 
This  waa  not  a  sufficient  ground  for  nonacceptance.  The  defend- 
>iit  held  a  duly  executed  writt«i  contract  as  eridence  of  the 

nue  of  the  gale. 

Tudgment  reversed,  and  judgment  for  plaintiff. 

I  Altrratinn  of  an  Imtmment  by  a  rtranger  do«t  not  Titiat*  il: 
be  tnonntrmpbic  nr^te  to  BurgesB  t.  lUake,  SB  Am.  St.  Bep.  Id!- 

4«  to  whptbET  nil  agent  is  a  itranger  within  this  rule,  s««  pajM 

%  Of  thia  note. 
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JANGRAW  V.  PEEKINS. 

,[76  Vt.  127,  56  Atl.  532.] 

MAKBXAGE  BBOKERAQE  OONTBAOT8.-A  contract,  1>7- 
fhieb  a  person,  by  procuring  the  immediate  marriage  of  a  man  and- 
roman,  and  the  faithful  performance  of  the  marriage  contract  on  the* 
iart  of  the  intended  husband,  for  a  certain  term  of  years,  is  to  be  re- 
leved  of  a  mortgage  debt,  is  a  marriage  brokerage  contract  and  yoid». 
[p.  918.) 

MATtRTAQE  BBOKBBAOB  OONTBAOT  —Hastening  Intended! 


>8^. —  A  contract  to  hasten  an  intended  marriage  for  a  eon- 
dderation  is  a  marriage  brokerage  contract,  and  as  obnoxious  to- 
giublie  policj'  and  law  as  such  a  contract  to  bring  about  a  marriage 
between  strangers,     (p.  918.) 

MA  RUT  AGE    BBOEEBAOE    OONTBAOTS.- Nothing  wlU  b» 
in  Aid  of  a  marriage  brokerage  contract,     (p.  918.) 


K.  M.  and  E.  M.  Harvey,  for  the  plaintiff. 

Heaton  &  Thomas  and  T.  S.  Williams,  for  the  defendant 


STAFFORD,  J.    A  bill  in  chancery,  which  is  demurred 
to.     The  allegations  are  these:  The  defendant  being  indebted 
to  the  complainant  in  the  snm  of  five  hundred  dollars,  in  con- 
sideration thereof  and  to  secure  the  payment  of  the  same,  gave 
him  a  mortgage  on  his  land  with  a  condition  that  it  should  be 
▼Old  if   Revett,  who  was  about  to  marry  the  complainant's 
dau^ter  should  do  so  immediately  **•  and  should  for  six  years 
support  her  to  the  best  of  his  ability  and  other  wise  perform 
the  marriage  contract.    In  the  evait  of  Revett's  failure  in  any 
respect,  and  three  months'  notice  thereof  to  the  defendant,  tiie 
latter  was  to  pay  five  hundred  dollars  to  the  complainant  in 
trust  for  the  daughter  and  any  children  of  her  body  then  liv- 
ing.   Bevett  married  the  daughter,  but  in  all  other  respects  the 
condition  has  been  broken.    Prayer  that  the  defendant  pay  the 
five  hundred  dollars  or  be  foreclosed.    In  the  court  of  chancery 
there  was  a  pro  forma  decree  adjudging  the  bill  sufficient.    The 
defendant  appealed,  and  insists  that  there  is  no  equity  in  the 
bill  because  the  mortgage  is  against  public  policy  and  void, 
^  that  it  placed  the  defendant  under  the  obligation,  or  at 
least  the  financial  inducement,  to  bring  about  or  hasten  a  mar- 
"^ge  between  Revett  and  the  complainant's  daughter.    Neith 
the  mortgage  nor  the  bill  discloses  any  reason  why  Ber' 
Aould  have  married  the  person  proposed,  nor  any  reason  '' 
the  defendant  should  have  concerned  himself  in  the  marital 
lations  of  either. 
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By  the  contract,  what  the  complainant  said  to  the 
was  in  effect  this:  "You  owe  me  five  hundred  doiUis; 
a  deed  of  your  land  to  secure  the  debt  and  if  Ker'ett  AAt 
my  daughter  at  once,  and  be  for  six  years  her  faithM  V 
the  debt  Bhall  be  satisfied,  otherwise  you  shall  paj  i"^ 
hundred  dollars  to  be  held  in  trust  for  her." 

On  the  other  part,  what  the  defendant  said  to  the  ctrrjii 
ant  was  this:  "I  owe  you  five  hundred  dollars,  and  1  ile--? 
this  land  to  secure  the  debt;  but  if  Revett  shall  maxn  fl 
daughter  at  once  and  be  for  six  years  her  faithfal  hu^e^ : 
debt  shall  be  eatisfiecl,  otherwise  I  must  pay  **•  J<w  ^  ' 
hundred  dollars  to  be  held  by  you  in  trust  for  her." 

This  was  a  marriage  brokerage  contract,  under  which  iJ^f 
fendant  by  procuring  the  immediate  marriage  of  BereCi 
the  complainant's  daughter  and  the  faithful  perform*^' 
the  marriage  contract  on  Eevett's  part  for  aii  yeara,  ««- 
relieved  of  a  mortgage  debt  of  five  hundred  dollars.  Aaai^ 
it  is  void:  Hall  &  Keen  v.  Potter,  3  Lev.  412;  Stribtyi 
v.  Brett,  2  Vem.  Ch.  446 ;  Duval  v.  Wellman,  184  Jf-  Y- » 
26  N.  E.  343 ;  Johnson  v.  Hunt,  81  Ky.  321 ;  White  v.  Efpat^ 
Nuptial  Ben.  Union,  76  Ala.  251,  52  Am.  Bep.  3£o;  U  i»J 
■   &  Eng.  Ency.  of  Law,  954. 

That  Eevett  was  about  to  marry  the   daughter   m*k.&  *■ 
difference  for  a  contract  to  hasten  an  intended  marriage  li  * 
obnoxious  to  the  objection  as  a  contract  to  bring  about  a  ffii" 
riage  between  strangers:  Morrison  v.  Rogers,  115  Cal.  25S,**J: 
Am.  St  Rep,  95,  46  Pac.  1072. 

If  the  contract  does  not  mean  that  the  debt  itself  is  to  l« 
extinguished  in  case  Revett  marries  and  "fulfills  Ms  marra^ 
contract,  but  only  that  the  mortgage  shall  be  extinguidiw 
leaving  the  debt  in  force,  then  there  was  no  consideration  A''' 
the  mortgage.  The  privilege  of  getting  the  mortgage  aloM 
released  would  be  no  inducement  to  the  giving  of  the  mcrf' 
gage.  There  is  no  allegation  that  the  daughter  married  Bevett 
relying  upon  the  defendant's  contract. 

The  coTTiplninant's  argument  is  that  if  the  contract  could  bt 
Biili|.  .'  .  m  any  aupposable  state  of  facts  we  should  assume 

siicli   !,!■  I-   !  '  exist;  and  suggests  that  probably  the  danghtff 
■'as  with  cliil>l  by  Revett.     But  we  cannot  assume  that,  nor  sDJ 

bor  fact  nipt  appearing.     The  contract  being  on  its  face  mo 
the  facts  ;illoged  open  to  the  objection  urged,  it  wa«  the  datr 

the  compliiioant  to  bring  upon  the  record,  ***  in  travereaUe 
a,  any  claimed  facts  which  might  relieve  it  of  the  objection' 
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THOMPSON  V.  FAIBBANKS. 

[75   Vt.   361,   56   Atl.   11.] 

BANEBUPTOT— Attachment— Vacation— Iii«ii8.--If  property 
of  a  bankrupt  sabject  to  a  chattel  mortgage  ie  attached  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy,  and  the  attach- 
ment ia  vacated  by  the  debtor's  discharge  without  any  order  of  court 
preserying  the  attachment  lien  for  the  benefit  of  the  estate  of  the 
debtor  as  provided  for  by  the  national  bankruptcy  act,  the  property, 
unless  exempt,  did  not  pass  to  the  trustee  in  bankruptcy,  but  is 
properly  held  under  the  prior  chattel  mortgage  lien.     (pp.  902,  903.) 

CHATTEL  MOBTaAaES— Description  of  Property.— If  a  chat- 
tel mortgage  describes  the  property  as  the'  mortgagor's  livery  prop* 
•rty,  together  with  after-acquired  property,  consisting  of  all  horses 
and  other  livery  property  that  the  mortgagor  may  purchase  in  his 
business  or  acquire  by  exchange,  the  mortgage  is  a  valid  conveyance 
of  such  after-acquired  property,  after  the  mortgagee  has  taken  pes- 
aeesion  with  the  consent  of  the  mortgagor,  as  to  the  latter 's  creditors. 
(p.  904.) 

BAH  KBUPTCJY- Chattel  MortgagM— Frandnlent  Tranafeit.— 
If  property  covered  by  a  chattel  mortgage  is  delivered  to  the  mort- 
gagee by  the  mortgagor  while  the  latter  is  insolvent,  the  transfer  is 
not  invalid  under  the  national  bankruptcy  act.  providing  that  trans- 
fers by  a  bankrupt  with  intent  to  hinder,  delay  and  defraud  his 
creditors  shall  be  void,  except  as  to  purchasers  in  good  faith  for  a 
fair  consideration,  unless  it  is  clearly  shown  that  such  insolvent,  in 
thus  transferring  the  mortgaged  property  to  the  mortgagee,  intended 
to  hinder,  delay  or  defraud  any  of  his  creditors,     (p.  905.) 

BANKBUPTCY— Chattel  Mortgagea— Preferences.- If  a  chat- 
tel mortgagee  takes  possession  of  property  under  a  mortgage  executed 
more  than  seven  years  prior  to  the  enactment  of  the  national  bank- 
ruptcy act,  and  within  four  months  prior  to  the  mortgagor  being 
adjudged  a  bankrupt,  such  transfer  does  not  constitute  a  preference 
to  a  creditor  within  the  meaning  of  such  bankruptcy  act,  unless  it 
clearly  appears  that  the  mortgagee  or  his  agent  had  reasonable  cause 
to  believe  that  the  transfer  was  intended  to  give  him  a  preference, 
(p.  905.) 

(899) 
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by  being  tha  oeeaaion  ol  mtjijr  nnhappj  sturuKes,  the  loo*  vt  bmiI 
infliienee  of  parenta  over  the  happinMi,  dn«  nurture,  and  edDCkUoa  at 
ehijdroii,  the  temptation  to  the  exercise  of  ftn  undue  inilaeiiee  by 
false  •edoetiTa  hope*  held  out  to  parties  induced  by  the  nelf-intereet 
of  the  brokerage  agenta.  All  neh  contraete  are  void,  not  beeanw 
they  are  fraDduleat  upon  either  party,  but  because  they  are  a  fnud 
npon  third  peraooa,  and  because  they  are  a  public  miochiet  i*  their 
tendency  to  eaoae  matrimony  to  be  contracted  on  mistaken  priaci- 
ples:  Crawford  t.  BusbcU,  62  Barb.  92.  "Although  there  may  aot 
be  a  fraud  on  either  party,  auch  contraeta  are  held  to  be  void  and 
a  public  misciiief,  foraimueh  as  they  are  calculated  to  bring  to  paM 
mistaken  and  unhappy  marriages  to  eoDutervail  parental  inSnene* 
1b  the  training  and  education  of  children,  and  to  tempt  the  OBdue 
and  pemieioQS  influence  for  selfish  gain  in  respect  to  the  mo«t  aaered 
of  human  relations.  An  MMnti&l  element  in  auch  eontrkct  is  the 
pfocnremant  of  a  marriage,  oftentimes  withont  regard  to  the  wishM 
of  friends  or  parents,  or  to  the  happinaas  of  the  parties  most  deeply 
interested":  WhiU  v.  EijuiUble  Nuptial  Benefit  Union,  76  Ala.  251, 
S2  Am.  Bep.  325,  326. 

"A  man  might  entertain  a  very  aineere  opinion  that  s  marriage 
between  a  certain  gentleman  of  hia  acquaintance  and  a  lady  of  eoa- 
■iderable  fortune  would  be  highly  benefleial,  and  eontribnte  to  the 
fanppinesa  of  both  parties,  and  he  might  lawfully  propoae  this  to  oae 
or  both.  But  any  promise  of  reward  made  to  him  to  induce  him  to 
do  this,  or  any  promise  made  afterward,  in  consideration  of  auch  aer- 
vlee,  would  be  void":  Ur.  Chief  Justice  Shaw  in  Fnller  v.  Dame,  IS 
Pick.  481^ 

The  interference  by  one,  upon  agreement  that  he  is  to  receive  a 
reward  or  other  consideration  or  eompensation  if  he  bring  abont 
a  marri^e,  is  simply  void.  Thus,  a  contract  made  by  an  aged  ma> 
with  his  grandson  that  If  the  latter  will  aid  the  former  in  indncing 
a  young  lady  to  marry  him  he  will  deliver  to  the  grandson  a  not* 
which  he  holds  against  him  for  a  certain  sum,  ia  against  the  policy 
of  the  law  and  void:  Johnson  v.  Hnnt,  81  Ky.  SSI.  And  a  contract 
to  pay  a  certain  sum  of  money  to  a  person  on  his  marriage  with  • 
certain  woman  on  condition  that  he  shall  give  the  promisor  thS' 
exclusive  right  to  carry  marriage  benefit  Insurance  on  such  man  and 
woman,  is  void:  James  v.  Jellisou,  M  Ind,  292,  U  Am.  Bep.  15L 
A  contract  betwpfn  a  man  and  a  woman  by  which  he  is  to  give  ber 
a  certaiu  Eum  in  consideration  that  she  will  marry  him  and  they  are 
'.o  be  married  as  aoan  as  a  divorce  shall  be  procured  by  his  then  wifi^ 

'.  proceedings    then   pending,   is  also   void;    Leopert   v.    Shields,  H 
lo.  App.  4O410e,  60  Pae.  193. 

in  an  uction  of  debt  upon  a  bond  it  may  be  pleaded  that  such 
'4  was  given  upon  consideration  of  plaintiff's  using  his  influenee 
n  marriage  for  the  defendant,  and  if  the  issue  upon 
md  tor  the  latter,  it  will  avoid  the  bond:  Overmaa 
"■   ^  *  B.  185. 


Bee.  1903.]  Janoraw  v.  PekkiwSw  93J: 

Ab  undertaking  to  procure  a  person  to  keep  a  promiiBe  of  marriage- 
ftlreadj'  made,  if  made  for  a  eonsideration,  is  as  much  within  the^ 
rule  prohibiting  marriage  brokerage  contracts  as  a  contract  of  mar- 
riage brokerage  entered  into  in  advance  of  such  promise  to  marrj^ 
Morrison  v.  Bogers,  115  Cal.  252,  56  Am.  St.  Bep.  95,  46  Pac.  1072. 

The  only  case  found  anywhere,  which  seems  to  conflict  with  th» 
above  doctrine  is  that  of  Wall  v.  Scales,  1  Dev.  £q.  472,  in  which  it 
was  held  that  an  agreement  made  \>y  a  father,  in  consideration  of 
the  marriage  of  his  illegitimate  daughter,  to  settle  all  of  his  estate 
upon  her  hosbandy  herself,  and  the  issue  of  the  marriage  is  valid  and 
binding. 

TTT.    Enforcement  of  Contract. 

''The  rule  that  a  marriage  brokerage  contract  is  invalid  as  beinp 
contrary  to  public  policy,  and  that  the  services  rendered  under  such 
contract  are  without  legal  consideration,  and  are  incapable  of  form> 
ing  the  foundation  of  an  action  for  their  recovery,  is  so  elementary 
that   but   very  few  cases  involving  the  question   have  found  their 
way  into  the  reported  decisions,  but  whenever  the  question  has  been« 
presented,    courts   have   invariably   declared   that   the    action    could 
not  be  maintained":  Morrison  v.  Bogers,  115  Cal.  252,  56  Am.  St.  Bep» 
95,  46  Pac.  1072.    The  pernicious  tendency  of  contracts  for  procuring 
a  marriage  is  so  great  that  enforcement  of  them  by  the  courts,  either 
at  law  or  in  equity,  will  be  refused  regardless  of  the  propriety  or  expe> 
diency  of  the  particular  marriage:  Hellen  v.  Anderson,  83  Xll.  App.  506.. 
A  contract  to  pay  for  services  in  the  nature  of  brokerage  in  negotiat- 
ing a  marriage  is  void  and  will  not  be  enforced,  either  for  the  influence* 
or  services  directly  involved,  or  for  expenditures  or  services  incidental 
or  collateral  to  the  main  purpose:  Crawford  v.  Bussell,  62  Barb.  92. 
A  promise,  by  one  desirous  of  marrying  a  certain  woman,  to  pay  a 
person  if  he  would  give  the  woman  such  information    concerning  the 
promisor  as  would  tend  to  induce  her  to  marry  him,  is  void  and  can- 
not be  enforced:  In  re  Grebe's  Estate  (Iowa),  102  N.  W.  804.    '<It 
is  well  settled  that  no  recovery  can  be  had  under  a  contract  for  ser- 
vices to  be  rendered  in  promoting  or  bringing  about  a  marriage. 
Advice  and  solicitation  on  the  part  of  a  third  person  with  reference 
to  entering  into  the  important  relation  of  marriage  are  presumed  to 
be  given  from  considerations  affecting  the  interests  of  the  parties 
themselves,  and  not  for  pecuniary  reward.    It  is  contrary  to  public 
policy  to  make  such  advice  or  solicitation  the  basis  of  an  agreement 
to  pay  money,  and  the  rule  is  equally  applicable  to  advice  or  solicita- 
tiom  with  reference  to  carrying  out  a  marriage  contract,  as  it   is 
with  reference  to  the  formation  of  such  a  contract":  In  re  Grebe's 
Estate  (Iowa),  102  N.  W.  804,  805. 

TV.    Becovery  of  Consideration  Paid. 

Although  the  authorities  are  in  direct  conflict,  the  better  rule  would 
seem  to  be  that  contracts  by  one  party  to  procure,  for  a  consideration, 
a  husband  or  wife  for  another,  must  be  considered   fraudulent   in. 
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tkair  ehanet«r,  and  tfaa  putf  pk^iag  the  eonmdentian  miut  be  »  ^ 
gmrded  U  DBder  a  specie*  of  impoaitioB  or  usdae  inflaeace,  ai.1  tW  1 
as  the  bntinees  of  promoting  mmrriagea  is  againat  ths  poller  ^  ^  I 
law  and  pnblie  intereat,  the  conrta  win  aid  a  person  -who  Iiaa  patna- 
lead  aoeh  a  bnainefls  by  relieving  him  or  her  from  all  eontraeta  nidi 
«nd  win  grant  restitution  of  any  money  paid  or  property  tranafared: 
Dnral  t.  WeUraaa,  124  N.  Y.  156,  SS  N.  E.  M3.  Hence  where  > 
-woman,  in  poranaDce  of  a  previous  agreemeot  made  witb  a  maniap 
broker  amployod  by  her,  after  her  marriage  procnrea  money  and  laal 
"froBi  her  hnaband,  who  ia  ignorant  of  the  agreement,  ajad  pays  tkt 
broker  his  stipulated  fee  by  tnming  over  the  money  and  giviac  * 
mortgage  on  the  land  to  him,  the  hnsband  may  T"*'"*y'ii  n  snit  t* 
-recover  back  such  money  from  the  broker  and  to  eaneel  and  anaal 
th«  mortgage:  Place  v.  Conklin,  23  Hise.  Bap.  40,  SI  N.  T.  Snpp.  407; 
alErmed,  Place  v.  ConUin,  U  N.  Y.  App.  Div.  191,  54  U.  Y.  SappL 
•532.  Thia  last  eaae  goea  farther  than  its  predeeenori  DdtbI  t.  WeD- 
aian,  124  N.  Y.  150,  26  N.  E.  3i3,  in  which  it  was  simply  held  that 
«  contract  by  which  a  woman  employed  a  man  as  a  marriage  broker 
to  procure  a  hnsband  for  her  was  void,  and  that  the  woman  wai 
■entitled  to  recover  from  the  marriage  broker  the  anm  whieb  she  had 
paid  him  for  his  efforts  in  her  behalf. 

Daciaiona  to  the  eoutrary,  however,  exIaL  Thoa  it  bas  be«n  hdd 
"that  a  marriage  brokerage  contract  is  void  aa  against  pnblie  policy, 
and  that  both  parties  beiug  in  pari  delicto,  the  person  employing  the 
broker  cannot  recover  the  money  paid  under  saeh  a  contract:  Clial- 
fant  V,  PaytOB,  91  Ind.  202,  46  Am.  Eep.  586.  And  aneh  was  the  de- 
-eiaion  of  the  court  of  common  pleaa  of  New  York  as  appears  by  Dova) 
T.  Wellman,  14  Daly,  515,  but,  as  we  have  before  seen,  the  eaae  was 
«eretsed  on  appeal:  Ihival  v.  Wellman,  124  N.  Y.  156,  £6  N.  E.  343. 


KING  T.  COCHBAN. 

[76  Tt.  1*1,  56  Aa  667.] 

COKPOSATIONS,  FOBSiaN— Enlordng  Stockholdet's  Uatdl- 

—Sofficiency  of  Declaration.— In  a  anit  by  a  receiver  for  a  foreign 

noratiou  against  a  resident  Rtoekholder  to  recover  on  his  statntory 

'lity,   an   allegation   in  the   declaration   that  plaintiff,   nnder  tbe 

'i  tbe  etslp  of   bis  appointment,  as  sack  receiver,  acquired  tha 

■.itle  tn  all  at  tha  asaetB  of  the  corporation  and  a  right  to  ea- 

thu  stoi^kboldcr'^  liability,  ia  a  anffieient  allegation  of  title  in 

llnliff.     (p.  Sia.l 

^BEIQN  OOBPOBAnoNS-ForeigB  Bwatrer— Title  to  Ai- 

" '-'—  allf^ing  the  liability  of  a  resident  stockholder  ii 

■■a  under  a  foreign  atatnte,  setting  forth  the  sta^ 
lat  nnder  it  as  interpreted  by  the  eonrts  of  that 
~  >(  the  defendant  aa  a  stockholder  is  a  contnkOtnl 
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^Jiability  and  arises  apon  the  contract  of  subscription  to  the  capital 
-tftoeky  made  hj  defendant  in  becoming  a  stockholder,  and  that  in 
^subscribing  to  said  stock  and  becoming  a  stockholder,  he  thereby 
^aaranteed  payment  to  the  creditors  of  an  amount  equal  to  the  par 
"valoe  of  the  stock  held  and  owned  by  him,  which  should  be  payable 
^x>  the  receiver  of  the  corporation,  and  that  such  receiver  is  the  only 
person  who  can  enforce  said  liability,"  sufficiently  shows  that  the 
stockholder's  liability  is  a  secondary  asset  of  the  corporation  avail- 
^able  for  the  payment  of  its  debts,     (p.  925.) 

OOBPOSATION8,  FOBEIOK- Foreign  Proceedings— Effect  on 
3teBident  Stockholder.— A  resident  stockholder  in  a  foreign  corpora- 
'tion,  without  notice,  is  bound  by  proceedings  in  the  state  of  its 
domicile,  assessing  the  stockholder's  liability,  and  such  liability  may 
be  enforced  against  him  in  the  state  of  the  stockholder's  residence. 
<p.  926.) 

fr.  J.  Deavit  and  E.  H.  Deavit,  for  the  plaintiflf. 
Dunnett  &  Slacks  for  the  defendant. 

'^^^  MTTNSON,  J.  The  original  declaration  in  this  ease  was 
examined  in  King  v.  Cochran,  72  Vt.  107,  47  Atl.  394,  and 
was  adjudged  insuflScient  upon  the  authority  df  Murtey  v.  Allen, 
71  Vt.  377,  76  Am.  St.  Eep.  779,  46  Atl.  752.  It  was  held  in 
the  case  cited  that  in  this  state  a  receiver  has  no  remedy  at  law 
other  than  *^®  those  given  him  by  the  common  law;  that  he 
cannot  sue  at  law  in  his  own  name  without  having  the  legal  title 
to  the  thing  in  controversy;  that  he  does  not  acquire  by  virtue 
of  his  appointment  the  title  to  the  property  received ;  and  that 
the  declaration  in  question  did  not  show  that  the  plaintiff  had 
fiuch  a  title  as  would  enable  him  to  maintain  an  action  at  law 
in  his  own  name. 

The  case  is  now  before  us  upon  an  amended  declaration  de- 
murred to  generally.  No  question  is  made  as  to  the  form  of 
:action.  The  suflBciency  of  the  count,  as  against  any  objections 
that  are  urged  against  it,  depends  upon  whether  it  alleges  a 
legal  title  to  the  cause  of  action  declared  upon,  and  whether 
that  cause  of  action  is  one  enforceable  at  law. 

The  count  alleges  that  under  the  statute  of  Washington,  as 
interpreted  by  the  supreme  court  of  that  state,  the  receiver, 
hy  virtue  of  his  appointment,  '^acquired  the  legal  title  to  all  of 
the  assets  of  said  corporation  including  choses  in  action  and 
more  particularly  the  right  to  enforce  the  liability  of  stock- 
holders of  said  corporation  and  especially  the  liability  of  the 
clefendant  as  a  stockholder  to  the  creditors  of  said  corporation 
Arising  from  his  contract  of  subscription  to  the  capital  stock 
made  by  the  defendant  in  becoming  a  stockholder."  The  de- 
fendant contends  that  this  is  merely  an  allegation  of  a  right 
to  enforce  the  liability,  and  not  of  a  title  to  the  liability. 
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Bai  ire  tluiili  ihe  sentence  qnoted,  properly  constmed,  ia  a 
■ligation  of  title.  Its  fair  meaning  is  that  the  receiver  tt- 
quired  the  legal  title  to  all  the  aseete  of  the  corporatiau  indsd- 
ing  chosea  in  action,  and  of  these  choeea  in  action  moic  pn- 
ticnlarl;  the  right  to  enforce  the  liability  of  stockholden,  ad 
of  these  liabilities  more  particulatly  that  of  the  defenduiL 

^^''  It  ia  said,  however,  that  this  is  not  an  asset  of  the  am- 
poratioB,  bat  a  liability  to  the  creditors  of  Uie  corporatioiir 
and  therefore  not  within  the  allegation.  But  the  coont  eeis 
np  the  statute  of  Washington,  and  allegea  that  under  that  stat- 
nte,  as  interpreted  by  the  supreme  court  of  the  state,  "Hie  lia- 
bility of  the  defendant  as  a  stocliholder  is  a  contractaal  liabil- 
ity, and  arises  upon  the  contract  of  subscription  to  the  c^tal 
stock  made  by  the  defendant  in  becoming  a  stockholder,  and 
that  in  subscribing  to  said  stock  and  becoming  a  stockholds'  I 
he  thereby  guaranteed  payment  to  the  creditors  of  an  amoost 
equal  to  the  par  value  of  the  stock  held  and  owned  by  him, 
which  should  be  payable  to  the  receiver  of  said  corporation,* 
and  further  alleges  that  under  that  etatnte  as  bo  inierpreteit 
"each  receiver  ia  tlie  only  person  who  can  enforce  said  liabilitf.' 
It  sufBciently  appears  from  this  that  the  Uabili^  of  the  stock- 
holders is  a  secondary  asset  of  the  corporation  available  for  tha 
payment  of  its  debts. 

The  nature  of  this  liability  was  considered  in  Barton  National 
Bank  r.  Atkins,  72  Vt  33,  47  Atl.  176,  where  it  was  nid: 
"Such  a  provifiirai  is  entirely  for  the  benefit  of  creditors,  and  ii 
in  effect  a  requirement  that  the  etockholders,  by  availing  them' 
selves  of  the  advantages  to  be  derived  from  such  an  organiaation. 
eball  impliedly  agree  to  be  responsible  for  the  debts  of  the  eta- 
poration  to  the  extent  by  law  provided.  ....  This  provision, 
with  the  capital  of  the  corporation,  was  the  basis  of  ita  credit 
,The  creditors  contracted  with  reference  to  it.  It  became  a  part 
of  the  law  of  their  contracts,  and  constituted  security  for  so/ 
delit  iintiiiiicd  b_v  the  company.  ....  The  creditoia  hid  a 
^right  to  uadcrstand  that,  although  the  debts  contracted  were  tbr 
^»  \  T|ebt«  of  the  corporation  and  that,  in  their  oiforcement,  the 
M^L  \  viedy  against  it  aod  its  primary  assets  must  first  be  exhausted 
^^^^^  \  if  Buch  assets  proved  insufGcient,  they  had,  as  security  for 
^^^k  L^ficiency,  this  liability  of  the  etot^oldera.  The  8tod[- 
.  ^^^^^  Wp  knew  the  law  and  voluntarily  assumed  that  respoiiEM* 
i  w^^^^  Htd  while  it  vim  not  enforceable  by  the  corporation,  it  i^  ^ 
I  ^^HF  ^p7  asset  for  that  purpose,  and  constitutes  a  trust  hoi 
ft  ^^^K^      ^■Mirte^A^^  tlie  receiver  in  the  marshaling  of  asseta,  if 
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ceasary  for  the  full  satisfaction  of  the  indebtedness  lor  which 
is  holden." 

nThe  maimer  of  enforcing  tiiis  obligation  was  considered  in 
owarth  T.  Lombard,  175  Mass.  670,  66  N.  E.  888,  49  L.  E.  A. 
>1,  and  the  conrt  saw  nothing  in  the  nature  of  the  haljility  to 
revent  a  holding  that  the  legal  title  waa  in  the  receiver.  The 
pinion  aaya :  "The  receiver  is  called  by  the  Waahington  court 
quasi  assignee  for  creditors.  He  is  charged  with  the  admin- 
stration  of  a  truBt  fund  which  does  not  take  form  or  cnme  into 
ictual  existence  until  after  his  appointment,  and  he  is  tlie  only 
>eraoa  who  can  collect  it.  By  virtue  of  hia  official  lelilion  to 
Jie  corporation  and  its  creditora  he  is  the  owner  of  tlie  legal 
title  to  this  fund  as  a  trustee  for  the  creditors.  A  suit  could 
not  have  been  brought  in  the  name  of  the  corporation,  and  he 
IB  the  only  person  who  can  now,  or  who  ever  conld,  Ic;;nlly  de- 
ntand  and  collect  the  money.  We  are  of  the  opinion  tlmt  the 
action  is  rightly  brought  in  his  name." 

It  is  clear  that  the  liability  is  not  to  the  creditors  in  any 
sense  which  prevents  its  being  an  asset  of  the  corpomlion  and 
therefore  a  chose  in  action  of  which  the  receiver  has  tlie  legal 
title.  The  statement  that  the  stockholder  guaranteed  [myment 
to  the  creditors  and  the  recital  of  this  guaranty  as  a  linbility 
ia  the  creditors  must  be  construed  in  connection  with  the  various 
«llegationB  which  disclose  the  nature  of  the  liabilitv',  and  es- 
pecially in  connection  with  the  allegations  that  the  amount  was 
to  be  payable  to  the  receiver,  that  the  title  **•  ia  in  Mm,  and 
that  a  recovery  can  be  had  by  no  one  else.  When  the  alliiraHons 
are  read  together  there  is  no  room  for  doubt  as  to  the  nioaning 
of  the  words  in  question. 

But  it  is  said  thai  if  the  recdver  has  the  legal  title,  he  has 
no  case  upon  which  a  suit  at  law  can  be  maintained.  It  ia 
ai^ed  that  the  defendant  is  not  bound  by  the  proceedings  in 
■whidi  the  individual  lialnlity  of  the  stockholders  was  deter- 
mined in  the  state  of  Washington  because  not  a  party  to  those 
proceedings,  and  that  he  can  be  made  liable  here  only  in  a 
■covrt  where  an  accoanting  of  the  assets  and  indebto<lness  of 
Hm  liank  can  be  had.  This  calls  for  an  inquiry  as  to  tlic  effect 
to  be  given  to  the  account  taken  and  assessment  made  by  the 
Wuhingfton  court  having  jurisdiction  of  that  matter.  I  f  these 
proceedings  are  an  adjudication  conclnsive  upon  the  defrndan' 
the  amount  of  his  liability  is  ascertained,  and  a  suit  ut  Law 
Aie  impropriate  lemedy. 
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In  Hawkins  t.  Gknn,  131  U.  S.  319,  9  Sup.  Ct  Eep.  739, 
33  L.  ed.  184,  an  assesement  ordered  by  &  court  which  bad  jur- 
isdiction of  the  corporation  was  held  binding  npcm  atockholdeis 
residing  in  another  state,  although  not  made  parties  as  indind- 
nals.  It  is  said  in  the  opinion  that  a  stockholder  is  so  far  as 
int^ral  part  of  the  corporation  that  in  the  view  of  the  law  be  is 
privy  to  the  proceedings  toucliing  the  body  of  which  he  is  i 
member;  that  a  decree  against  the  corporation  in  respect  to  coi^ 
porate  matters,  such  as  the  making  of  an  assessment  in  the  dis- 
charge of  a  duty  resting  on  the  corporation,  necessarily  binds  its 
members  in  the  absence  of  fraud,  and  that  this  is  involved  in  the 
contract  created  in  becoming  a  stockholder.  It  is  true  that 
the  assessment  sued  npcm  in  the  case  cited  was  on  a  sobecrip- 
tion  for  stock,  but  we  see  no  ground  upon  which  the  two  lia- 
bilities can  be  distinguished  as  regards  the  question  tinder  con- 
sideration; and  other  courts  have  held  the  same:  *'**'  Howarth 
V.  Lombard,  175  Mass.  570,  56  K  E.  888,  49  K  R.  A.  301; 
Howarth  v.  Angle,  162  N.  Y.  179,  56  N.  E.  489,  47  li.  H.  A. 
725. 

The  ground  upon  which  foreign  stockholders  are  held  con- 
cluded by  the  proceedings  taken  to  ascertain  the  deficiency  for 
n^ich  they  are  holden  upon  their  secondary  liability  is  full; 
and  clearly  slated  in  Howarth  v.  Lombard.  The  liability  is 
contractual  as  well  as  statutory.  The  law  provides  that  eadi 
stockholder  shall  be  liable  equally  and  ratably  for  the  obligt' 
tions  of  the  corporation  to  an  amount  equal  to  the  amount  of 
his  stock  in  addition  to  the  stock  itself,  and  that  if  the  air- 
poration  becomes  insolvent  and  a  receiver  is  appointed  he  shall 
pay  to  the  receiver  the  amount  of  such  liabili^  when  the  same 
shall  be  ascertained  and  decreed  by  the  court  having  jurisdic- 
tion of  the  case.  The  stockholder  contracts  with  reference  to 
these  requirements  when  he  takes  his  stock,  and  is  as  much 
bound  by  them  as  if  they  were  incorporated  in  a  written  agree- 
III  J  I  ,;  -  :;  lure.  His  agreement  covers  not  only  the 
al)iiiLy,  but  the  ttianrier  in  which  the  extent  of  the  liability 
L  shall  be  defermined :  and  when  required  to  contribute  in  accotd- 
rith  his  undertiiking  he  cannot  be  permitted  to  qneetitai 

Bie  conclusiveness  of  the  proceeding. 

I  The  defendant,  as  n  stockholder  of  the  Washington  Savings 
' ,  is  bound  bv  all  valid  proceedings  had  in  pursuance  of 
statute  which  I'OTitroIs  the  settlement  of  ita  affairs.     In  be- 

oming  a  inenjbcr  of  the  corporation  he  submitted  himself  ti> 

^  l^^^^^^hicgtun  in  matters  touching  his  relations  to 


iie  l^^^AfashiDgtun  i 
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the  bank  and  its  creditors.  As  represented  by  the  corporation,, 
he  had  notice  of  and  was  present  at  the  hearing  when  the  ad- 
connt  was  taken  and  the  assessment  made.  If  the  suit  were* 
in  equity,  he  could  not  cast  that  proceeding  aside  and  demand 
a  fresh  accounting.  He  could  impeach  the  record  only  for 
frand,  and  that  he  can  do  in  a  court  of  law. 

^^^  Judgment  reversed,  demurrer  overruled,  declaration  ad- 
judged sufficient,  and  cause  remanded. 


A  8tochhot4er'8  LiaUlity  to  the  ereditorB  of  the  corporation  is 
eontractual,  though  it  is  separate  and  collateral  to  the  liability  of 
the  corporation:  Pacific  Elevator  Co.  v.  Whitbeck,  63  Kan.  102,  88 
Am.  St.  Hep.  229,  and  see  the  cases  cited  in  the  cross-reference  note 
thereto.  On  the  enforcement  of  this  liability  in  a  foreign  state,  see 
Kulp  V.  Fleming,  65  Ohio  St.  321,  87  Am.  St.  Bep.  611,  and  casea 
cited  in  the  cross-reference  note  thereto;  monographic  note  to  Fowler 
T.  Lamson,  37  Am.  St.  Rep.  168-175. 

Ab  to  Whether  a  Receiver  may  bring  an  action  to  enforce  the  statu- 
tory liability  of  a  stockholder,  see  McLaughlin  v.  Kimball,  20  Utah^ 
254,  77  Am.  St.  Bep.  908,  and  eases  cited  in  the  cross-reference  note 
thereto;  Poster  v.  Bow,  120  Mich.  1,  77  Am.  St.  Bep.  565.    Accord- 
ing to  Gushing  v.  Perot,  175  Pa.  St.  66,  52  Am.  St.  Bep.  835,  after  a 
corporation  has  become  insolvent  and  a  receiver  has  been  appointed, 
the  liability  of  the  stockholders,  contractual  and  not  as  yet  sued  upon, 
eonstitntes  an  asset  for  the  corporate  debts,  and  he  alone  can  sue 
on  such  liability.    This  doctrine  is  applied  in  that  case  to  a  corpora- 
tion created  in  a  sister  state:  See,  too,  Murty  y.  Allen,  71  Yt.  377, 
7e  Am.  St.  Bep.  779. 
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[76  Vt.  240,  56  Atl.  1106.] 

PBE80BIPTIOK.— Presumption  of  a  Grant  from  long-continued 
enjoyment  arises  only  where  the  person  against  whom  the  right  is 
claimed  conld  have  lawfully  interrupted  or  prevented  the  exercise 
of  the  subject  of  the  supposed  grant,     (p.  928.) 

WATEB8— Prescriptive  Bights— Riparian  Owners.— A  person 
who,  for  more  than  forty  years,  under  a  claim  of  right,  has  taken 
water  by  means  of  a  pipe  from  a  brook  on  a  riparian  lot  to  his  non- 
riparian  farm,  has  not  thereby  acquired  any  right  as  against  an 
npper  riparian  owner,  who  could  not  lawfully  have  interrupted  such 
taking  of  the  water,     (pp.  928,  929.) 

WATEBS— Prescriptive    Bights— Biparlan   Owners.— A  person 
who,  for  more  than  forty  years,  has,  under  a  claim  of  right,  take 
water  by  means  of  a  pipe  from  a  brook  on  a  riparian  lot  to  his  no 
riparian  farm,  thereby  acquires  a  prescriptive  right  to   thus  ti 
the  water  as  against  the  riparian  owner,  although  the  water  ' 
thus  taken  in  the  first  instance    under  a  license    from  such  oti 
nnlimited  in  point  of  time.     (p.  930.) 
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WATBaS— JoOBtton    mywim  Sights. — ^A   nonripariam  gna- 

'tee  of  a  riparian  proprietox,  ^ef  «  right  to  take  water  from  a  atnm 

for  BoaripariaB  purposes,  maj  maintain  an  action  in  his  own  iiaiM 

against  an  npper  riparian  proprietor  for  polluting  the  water  of  th» 

:«troam  to  his  damage,     (p.  S324 

WATKB8  Rtght  to  Taks  Water  from  a  spring  or  a  stnw 
Is  an  interest  in  the  land  itself,  which  is  grantable  as  a  right  it 
.gross  or  appurtenant,  and  is  4Lssignable,  descendable  and  deyisabls. 

(p,  wa.) 

WATEBS—Bipariaa  BigMi— BsMonabto  Use.— Eaeh  ripaiiii 
•owner  has  a  right  to  the  reasonable  nse  of  the  water  of  the  streaa 
for  his  own  natural  wants,  and  for  the  like  wants  of  his  f amilj  and 
his  beasta.     (p.  933.) 

WATfSRW    RIparfaBi  Bi|^ts— RaasonaUa  U8e.~It  is  a  ^es- 

^ion  of  fact  whether  the  nse  of  the  water  of  the  stream  made  hj  t 

riparian  owner  for  his  own  nse,  or  for  sale  to  others  for  nonripariu 

porpooes^  is,  under  all  of  the  eirenmstancei^  a  reasonable  use.    (p. 

•S33,) 

Smith  &  Smithy  for  the  pIainti£EB. 

Donnett  &  Slack  and  S.  K.  Harvey,  ^or  flie  defendants. 


BO  WELL,  C.  J.  The  orators  who  take  water  by  a  pipe 
from  a  brook  on  what  is  called  the  Lawrie  lot,  and  conduct 
it  to  their  several  nonriparian  farms  and  buildings  for  do- 
mestic and  farm  nses,  have  not  thereby  acquired  a  prescrip- 
tive right  to  do  so  as  against  the  defendants,  who  own  the 
riparian  land  next  above  the  Lawrie  lot^  called  the  Hale  lot, 
though  the  water  has  been  taken  long  enongh  in  point  of  time, 
for  the  law  of  this  stale  is,  as  wM  as  of  many  if  not  most 
of  the  other  states,  and  of  England,  that  the  presumption  of  a 
.grant  from  long-continued  enjoyment  arises  only  where  tbe 
person  against  whom  the  right  is  claimed  could  hare  lawfully 
interrupted  or  prevented  the  exercise  of  the  subject  of  the  snp- 
poeed  grant:  Shumway  t.  Simons,  1  Vt  53;  Norton  r.  Volen- 
tine,  14  Yt  239,  39  Am.  Dec  220;  Hoy  v.  Strarrett,  2  Watts, 
3^7,  27  Am.  Dec  313.;  Holsman  y.  Boiling  Springs  Bleaching 
Cc  U  N.  J.  Eq.  335;  TUet  t.  Sherwood,  35  Wis.  229;  Xelflon 
T.  Butterfield,  21  Mc  220;  26  Am.  Jk  Eng.  Ency.  of  Law,  Isted, 
1005 ;  Stockport  Waterworks  Co.  t.  Pott^,  3  HurL  &  C.  300, 
325;  Chagemoie  v.  Bichar^  .7  H.  L.  Cas.  349,  370;  Webb  v. 
Bird,  13  Com.  B.,  X.  S.,  841;  Btuiges  ▼.  Bridgman,  11  Oh.  Dif. 
«55, 

*^  Here,  neither  the  defendants  nor  their  piedeoesson  in 

title  could  lawfully  have  interrupted  nor  prevaited  the  takiqg 

if  the  water,  as  it  does  not  appear  fhact  it  infringed  their  rights 

Murchie  v.  Gates,  78  IJe.  300,  4  AtL  698,  and  H<dker  v- 

orritt,  L.  R.  8  Ex.  107,  and  L.  B.  10  Ex.  59,  <m  which  tbs 
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oratoiB  rely  to  support  their  claim  of  a  prescriptiye  rigU^  are 
not  in  point,  for  tiiere  natural  streamB  had  been  divided  bo  that 
jMrt  of  the  water  flowed  in  artificial  channels^  and  the  law  of 
natural  watercourses  was  applied  to  the  artificial  channels^  and 
ihe  plaintifib  were  regarded  as  riparian  proprietors  the  same 
as  ihongh  they  abutted  on  the  natural  branch  of  the  stream; 
though  in  the  exchequer  chamber  the  judgment  in  Holker  y. 
Porritt  was  affirmed  on  different  ground. 

The  orators,  therefore^  having  no  prescriptive  right  against 
the  def  endants^  must  stand  on  whatever  other  rights  they  have 
•against  them.    The  orator,  James  B.  Lawrie,  owns  the  Lawrie 
lot,  and  has  ever  since  1870^  and  must  stand  on  his  right  as 
«ach  owner.    The  defendants  do  not  question  the  right  of  the 
other  orators  as  against  Lawrie  to  take  the  water  as  they  do, 
but  they  say  nothing  as  to  the  legal  quality  of  the  right,  and 
the  orators  claim  that  in  the  circumstances  it  will  be  presumed 
to  rest  in  grants  and  we  are  inclined  to  tibink  that  this  is  the 
true  view  of  the  matter.    It  appears  from  the  report  that  prior 
to  the  year  1854,  the  then  owners  of  the  orators'  farms  and 
buildings,  one  of  whom  was  H.  N.  Chamberlin,  the  then  owner 
of  the  Lawrie  lot  and  of  the  said  Lawrie's  farm,  joined  to« 
^ether  in  laying  the  aqueduct  in  question,  and  thereby  took 
water  from  the  brook  to  their  respective  farms  and  buildings 
tfor  domestic  and  farm  uses,  and  shared  in  the  expense  and 
-ownership  of  said  aqueduct;  that  said  farms  and  buildings 
were  thus  supplied  with  water  until  the  year  1854,  when  the 
•owners   of   said   aqueduct,    wishing   to  **''^  have   their   rights 
therein  better  defined  and  understood,  and  better  enforceable 
among  themselves,  their  heirs  and  assigns,   adopted  written 
articles,  purporting  to  be  under  chapter  85  of  the  Compiled 
Statutes,  whereby  they  undertook  to  form  themselves  into  a 
'Corporation  under  the  name  of  the  Ox  Bow  Aqueduct  Company, 
for  the  purpose  of  bringing  water  by  aqueduct  from  the  hill 
westerly  of  the  "Ox  Bow''  where  most  convenient,  each  agree- 
ing to  pay  his  proportion  of  the  expense,  and  the  cost  of  keep- 
ing in  repair  to  the  point  where  each  took  the  water  from  the 
main  branch,  each  putting  in  and  maintaining  his  own  branch, 
and  whereby  the  number  of  shares  that  each,  or  his  assigns, 
should  be  entitled  to,  was  fixed,  and  subjected  to  assessment 
from  time  to  time  for  building  and  repairing  the  aqueduct. 
And  water  has  ever  since  been,  and  still  is,  taken  from  sp" 
brook  by  means  of  said  aqueduct,  to  the  farms  and  buildiu 
of  the  orators  for  the  purposes  and  uses  aforesaid. 
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Althon^  it  appears  clearly  enough  that  water  was  thus  tain 
in  the  first  instance  hy  license  of  Chamberlin,  the  then  owner 
of  the  Lawrie  lot,  yet  it  appears  with  equal  dcamess  that 
that  license  was  unlimited  in  point  of  time,  and  bo  unda- 
stood  by  all  the  parties  thereto,  and  that  the  water  has  bea 
taken  and  nsed  for  all  these  forty  years  and  more  under  a 
claim  of  right  This  being  so,  the  fact  that  the  use  began  by 
permission  did  not  prevent  the  acquisition  of  a  prescriptiie 
right  to  take  as  against  the  owners  of  the  Lawrie  lot:  Ar- 
buckle  V.  Ward,  29  Vt  43;  Blaine  v.  Ray,  61  Vt  566, 18  AtL 
189. 

But  is  this  prescriptive  right  sufficient  to  enable  the  oratoiSt 

other  than  Lawrie,  to  maintain  this  bill  in  their  own  names? 

It  is  not,  unless  a  grant  to  them  from  an  owner  of  the  Lawn^ 

lot  would  be  sufficient,  for  they  can  prescribe  -for  **®  no  more 

than  he  could  grant,  as  prescription  is  based  upon  a  Buppoeel 

grant.    This  raises  the  question  whether  a  nonriparian  grantee 

of  a  riparian  proprietor,  of  a  right  to  take  water  from  the 

stream  for  nonriparian  use,  can  maintain  an  action  in  his  owb 

name  against  an  upper  riparian  proprietor  for  polluting  ile 

water  of  the  stream  to  his  damage.    It  has  been  expressly  held 

in  England  that  he  cannot;  that  though  the  grant  is  good 

against  the  grantor,  it  does  not  enable  the  grantee  to  sue  io 

his  own  name  a  riparian  proprietor  other  than  his  grantor  for 

interfering  with  his  right.    This  is  put  upon  the  ground  that 

the  rights  of  a  riparian  prioprietor  in  respect  to  the  water  ir^ 

derived  entirely  from  his  possession  of  land  abutting  on  the 

stream,  and  are  so  annexed  to  the  soil  that  they  cannot  be 

granted  away  apart  from  the  land  as  far  as  other  ripani^ 

proprietors  are  concerned :  Stockport  Waterworks  Co.  v.  Potterr 

3  Hurl.  &  C.  300 ;  Ormerod  v.  Todmorton  MUl  Co.,  L  B.  1^ 

Q.  B.  156 ;  Kensit  v.  Great  Eastern  By.  Co.,  27  Ch  D.  122- 

In  Nuttall  V.  Bracewell,  L.  B.  2  Ex.  1,  it  was  held  that  the 

plaintiff  was  a  riparian  proprietor  in  respect  of  a  goit;  bntPoI* 

lock,  C.  B.,  and  Channell,  B.,  adhered  to  the  ground  of  their 

judgment  in  the  Stockport  Waterworks  case,  and  said  that  if  • 

riparian  proprietor  is  bound  to  abstain  from  interfering  with 

nonriparian  grantees  of  riparian  proprietors,  as  well  as  from 

"terfering  with  riparian  proprietors  themselves,  it  would  veil* 

h   destroy  his  rights  altogether,   for  that  can  hardly  t^ 

^d  a  right  that  is  subject  to  an  indefinite  restriction,  unas- 

"ned  and  practically  unascertainable.    They  considered  tii^^ 

ghts  of  a  riparian  proprietor  with  respect  to  the  stieaift 
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are  limited  only  by  the  rights  of  persons  in  a  similar  or  an  an^ 
alogoris  position  with  themselves.  The  master  of  the  rolls  said 
in  Ormerod  t.  Todmorden  Mill  Co.,  that  though  the  law  of 
flowing  •*•  water  is  a  part  of  the  common  law  of  England^  it 
exists  only  as  among  riparian  proprietors,  and  does  not  extend 
to  thoBe  'whose  lands  do  not  abut  on  streams  and  rivers. 

But  in  this  country  it  is  held  in  some  jurisdictions  that  an 
incorporeal  right  to  water  may  be  granted  in  gross  or  made  ap- 
purtenant to  other  land,  and  that  the  grantee  may  sue  in  his 
own  name  for  a  disturbance  of  his  right.    Thus,  in  St.  Anthony 
Falls  Water  Power  Co.  v.  City  of  Minneapolis,  41  Minn.  270, 
43  N".   W.  66,  a  riparian  owner  of  part  of  an  island  in  the 
Mississippi  river  just  above  the  falls,  sold  other  land  of  his 
not  bordering  on  the  river,  and  with  it  granted  a  right  to  take 
water  from  the  river  for  use  thereon,  which  the  grantees  did  by 
means  of  a  canal,  and  the  defendant  succeeded  to  their  rights. 
It  was  objected  that  as  the  city  had  no  land  abutting  on  the 
river,  it  was  not  a  riparian  owner,  and  had  no  riparian  rights. 
But  the  court  said  it  was  entirely  immaterial  whether  the  de- 
fendant's rights  were  riparian  or  conventional;  that  it  had 
lights,  for  the  disturbance  of  which  it  had  a  right  of  action; 
that  it  was  unimportant  whether  it  was  held  that  the  provision 
in  the  grantor's  deed  in  regard  to  a  canal  amounted  to  a  divi- 
sion of  the  river  into  two  courses,  or  whether,  what  seemed  to 
be  more  in  accordance  with  principle  and  common  sense,  it  was 
held  that  a  riparian  owner  may  grant  a  part  of  his  estate  not 
abutting  on  the  stream,  and,  as  appurtenant  thereto,  a  right  to 
draw  water  from  the  stream  for  use  on  such  land. 

In  Goodrich  v.  Burbank,  12  Allen,  459,  90  Am.  Dec.  161,  it 
waa  held  that  an  assignable  right  in  gross  to  take  water  from  a 
spring  on  land  conveyed  could  be  reserved  to  the  grantor,  his 
heirs  and  assigns.  The  court  said  that  water  itself  may  not  be 
the  subject  of  property,  but  that  the  right  to  take  it,  and  to  have 
pipes  laid  in  the  soil  of  another  for  that  purpose,  and  to 
■*®  enter  upon  the  land  of  another  to  lay,  repair  and  renew 
such  pipes,  is  an  interest  in  the  realty,  assignable,  discemable 
and  devisable;  that  there  are  many  cases  in  Massachusetts  recog- 
nizing the  right  to  take  water  from  a  millpond  as  a  distinct 
and  substantive  right,  without  restriction  as  to  its  use  at  any 
particular  place;  and  that  it  was  unable  to  distinguish  between 
a  right  to  take  water  from  a  pond  by  means  of  a  canal  for  the 
purposes  of  power,  and  a  right  to  take  water  from  a  spri^" 
for  domestic  purposes.    Judge  Curtis  said  in  Lonsdale  Co. 
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3loi€8,  21  MoithlT  Lav  Bep.  6od;  Bmiuier'g  CoL  Ca&  6^ 
Fed.  Ca&  NoL  8496,  a  ciae  in  the  United  States  circuit  eomt 
conctfning  vater  rights  in  the  Blackstone  riv^*,  that  ineor* 
poreal  rights  roij  he  inseparablj  annexed  to  a  particiilar  no- 
sna^  or  tract  of  land  hj  the  grant  that  creates  them,  or  maj 
be  granted  in  groeB,  and  afterward,  for  the  purpose  of  enjoy- 
ment, be  annexed  to  a  messuage  or  land,  and  thai  severed  there- 
from  bv  a  conTejance  of  the  messoage  or  land  irithont  tiie 
right,  or  a  conTejance  of  the  right  withoat  the  land.  This  court 
-said  substantially  the  same  thing  in  Bood  t.  Johnson,  26  Yt 
64,  71«  when  construing  a  grant  of  a  water  right  in  a  riTer, 
thus:  ^*The  land  is  conveyed,  and  the  grantor  might,  had  he 
•chosen,  have  reeerred  the  use  of  all  the  water  to  himself,  or  he 
might  hare  conTejed  the  use  of  all  or  a  part  of  it  as  a  mere  iii- 
corporeal  hereditament,  and  retained  the  fee  of  the  land  in  him- 
^Lf«  notwithstanding  the  maxim  that  one  cannot  convej  the 
water  separate  fn»n  the  land." 

In  Poull  T.  Mocklej,  33  Wis.  482,  a  grant  to  one  and  his 
heirs  and  assigns  forever  of  a  right  to  take  water  from  a  wdl 
on  the  grantors  land,  was  held  to  create  an  easement  in  groa» 
and  to  be  assignable  by  the  grantee.  The  court  followed  t2tf 
Massachusetts  casea^  and  said  it  saw  no  substantial  reason  why 
such  an  esfem^it  is  not  assignable. 

^^  In  Hill  T.  Shorey,  42  Vt  614,  it  was  held  that  a  reserra- 
tion  in  a  deed,  ''of  the  right  of  taking  aU  the  waste  water  af 
it  now  runs  into  the  tub  on  said  premises  by  aqueducf '  from 
a  spring  thereon,  was  a  reserratifm  of  an  interest  and  a  right 
in  tlie  spring  itself  to  the  extent  named.  It  is  said  in  Wash- 
bum  on  Easoments,  fourth  edition,  14  and  15,  that  where  water 
is,  as  it  may  be,  the  subject  of  sale  in  gross  as  a  thing  of  yalue, 
it  does  not  seem  to  be  violating  any  rule  of  law  to  regard  it  as 
a  species  of  profit  a  prendre,  and  therefore  a  subject  of  separate 
,grant ;  and  that  although  it  mi^t  be  di£5cult  to  raise  a  prescrip- 
tive right  of  inheritance  in  the  privilege  df  an  equeduct  by  per* 
Bonal  enjoyment  independent  of  its  use  in  c<mnection  with  some 
estate,  and  although  a  ri^t  to  the  enjoyment  of  water  from  a 
well  or  a  spring  or  a  river  may  be  gained  by  custom,  since  no 

^  of  the  soil  or  freehold  proper  is  thus  carried  away  any 

than  it  is  ordinarily  supplied  from  natural  sources,  yet, 

^U>  it  is  an  interest  in  land ;  and  that,  as  said  in  Goodrich 

^Qk,  12  Allen,  459,  90  Am.  Dec.  161,  above  cited,  there 

istinction  between  a  right  to  take  water  by  a  canil 

ond  for  the  purposes  of  power,  and  the  right  to  take 

spring  in  a  pipe  ior  domestic  purposes. 
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It  ^woxild  seem  to  follow  that  if  the  right  to  take  water 
Irom  a  spring  or  a  stream  is  an  interest  in  the  land  itself,  that 
tucii  Tigbt  is  grantable  as  a  right  in  gross  or  appurtenant,  and 
l8  assignable,  descendable,  and  devisable;  and  such,  we  think, 
has  al^ways  been  the  view  entertained  and  practiced  upon  m 
this  state*  Situated  as  we  are,  with  so  many  springs  and 
Btrc^ams  of  pure  water  on  which  our  people  are  largely  depend- 
ent "for  their  domestic  needs,  we  think  this  doctrine  best  adapted 
to  our  local  situation  and  circumstances.  We  hold,  therefore,. 
that  the  other  orators,  as  well  as  Lawrie,  can  maintain  the  bill^ 
in  their  own  names  if  the  defendants  have  *•*  infringed  their- 
rights.      But  what  are  their  rights  aa  against  the  defendants  ? 

£ach  riparian  proprietor  has  a  right  to  use  the  water  of  ^ 
the  stream  for  his  own  natural  wants^  and  for  the  like  want^ 
of   bis    family  and  his  beasts.     Many  of  the  authorities  say 
that  for  these  purposes  he  may  use  all  of  it  if  necessary.    But 
the  logical  result  from  the  correlative  rights  of  riparian  pro* 
prietors  would  seem  to  be  that  each  must  use  his  own  righir 
80  ss  not  to  deprive  the  others  of  an  equal  enjoyment  of  their 
same  rights.    And  this  is  the  view  taken  in  Chatfield  v.  Wilson, 
31  Vt.  358,  and  Barre  Water  Co.  v.  Games,  66  Vt.  626,  SS 
Am.  St  Eep.  891,  27  Ati.  609,  21  L.  B.  A.  769.    The  same 
view  is  taken  in  Elliott  v.  Pitchburg  R.  R.  Co.,  10  Cush.  191,. 
57  Am.  Dec.  85.    It  would  seem  to  follow  that  reasonable  use? 
is  the  only  limit  that  can  be  set  to  the  exercise  of  these  rights^ 
This  is  the  rule  in  New  Hampshire,  where  they  repudiate  the 
English  doctrine,  and  hold  it  to  be  a  question  of  fact  whether 
the  use  of  the  water  made  by  a  riparian  owner  for  his  own  pur- 
poses or  for  sale  to  others  for  nonriparian  purposes  is,  in  all  the 
circumstances,  a  reasonable  use:  Oillis  v.  Chase,  67  N.  H.  161,. 
68  Am.  St  Bep.  645,  31  Atl.  18.    Sometimes  the  law  will  say 
what  is  a  reasonable  use.    Thus,  they  hold  in  New  Jersey  that 
the  sale  of  a  right  to  take  water  for  use  on  nonriparian  lands 
is  unreasonable  as  matter  of  law,  if  thereby  another  riparian^ 
proprietor  sustains  palpable  damage:  Higgins  v.  Flemingtoih 
Water  Co.,  36  N.  J.  Eq.  538.    But  if  the  use  is  lawful  and 
beneficial^  it  must  be  deemed  to  be  reasonable,  and  not  an  in* 
fringement  oi  the  rights  of  other  riparian  owners  to  whom  it 
occasions  no  actual  and  perceptible  damage:  Elliot  v.  Fitchburg^ 
R  B.  Co.,  10  Cush.  191,  197,  57  Am.  Dec.  85.    There  a  ripar- 
ian owner  granted  to  the  defendant  a  perpetual  right  to  divert^ 
all  the  water  of  the  stream  to  its  nonriparian  premises,  wl 
it  supplied  its  locomotive  engines  with  water.    *"*  The  c< 
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BAILEY  ▼.  BAILEY. 

[76  Vt.  264,  56  Atl.  1014.] 

DIVOBOE— Alimony— Pension  Money.— The  court,  upon  grant* 
lug  a  divorce  for  the  fault  of  the  husband,  may,  in  fixing  the  amous^t 
<»f  permanent  alimony  he  shall  be  required  to  pay^  consider  Ms  pen- 
sion money  as  part  of  his  financial  resources,     (p.  936.) 

H.  B.  Howe  and  M.  Montgomery,  for  the  defendant. 
May  ft  Simonds,  for  the  plaintiff. 

*^  WATSON,  J.  On  dissolution  of  the  marriage  for  the 
<jaii8e  of  intolerable  severity,  the  court  decreed  to  the  peti- 
tioner as  permanent  alimony  the  sum  of  four  hundred  dollars 
payable,  one  hundred  dollars  on  the  twentieth  days  of  October, 
1903,  January,  April,  and  July,  1904,  respectively,  with  in- 
terest after  maturity,  if  not  paid,  and  made  the  same  a  charge 
upon  the  petitionee's  interest  in  certain  real  estate.  The  peti- 
tioner was  also  decreed  all  the  articles  of  personal  property  and 
the  household  furniture  then  in  her  possession.  It  was  further 
decreed  that  the  petitionee  should  pay  to  the  clerk  of  the  court, 
for  the  benefit  of  the  petitioner,  the  sum  of  thirty-six  dollars 
on  the  fifteenth  day  of  October,  fifteenth  day  of  January,  fif- 
teenth day  of  April,  and  the  fifteen  day  of  July  annually  there- 
after, until  further  order  of  court,  as  a  continuing  alimony.  lu 
the  making  of  this  last  order  the  court  took  into  consideration 
the  pension  of  twenty-four  dollars  per  month  which  the  peti- 
tionee receives  from  the  United  States  government  for  dis- 
abilities resulting  from  his  service  as  a  soldier  in  the  Civil  War, 
holding  as  a  matter  of  law  that  the  court  might  properly  consider 
that  as  a  part  of  his  financial  resources.  To  this  holding  the 
petitionee  excepted.  Beyond  this  no  exception  was  taken^  and 
our  consideration  of  the  case  is  confined  accordingly. 

The  Eevised  Statutes  of  the  United  States,  section  4747,  pro- 
vides that  **no  sum  of  money  due,  or  to  become  due,  to  any 
pensioner,  shall  be  liable  to  attachment,  levy  or  seizure,  by  or 
tinder  any  legal  or  equitable  process  whatever,  whether  the  same 
remains  with  the  pension  oflBce,  or  any  agent  or  officer  thereof, 
or  is  in  the  course  of  transmission  to  the  pensioner  *®*  entitled 
thereto,  but  shall  inure  wholly  to  the  benefit  of  such  pensioner.*' 

It  is  contended  that  by  force  of  this  section  the  court  has 
no  power  to  award  pension  money  not  received  by  the  husband 
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and  remanded  with  mandate. 

W    Tiif*   (o   l^^lfr  will   be   found  diseeaaed   in 
'■>  Oregon  Const ru>:tioD  Co.  t.  AiloD  Dttch  i. 
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,  diToiu  Im  the  fiill  ol  itt  fcubul  uj.  j  tLi£  -i-  iz-M 
ttmiaoit  tlifflony  hi  liill  it  n^ireJ  u  w  ■•L-.i;:  u  io- 
wmtj  u  put  of  ik  fulfill  RMUHL  <^  i}i ) 

L  B.  Hove  ud  M.  Mon^nj,  lor  ibe  drl-Jiiut 

-  iCij  ft  Simooda,  for  the  pluitii 

"•  WATSOS,  J.  On  diwlntion  of  fe  Binjs  for  tji 
lee  of  intolerabie  seytritj,  the  aunt  dftr*i  lo  ii(  jrj- 
jpvr  u  permanoit  ilimoDj  the  Sim  of  (oui  Ki.c^  c.  xi 
.jable,  one  bimdied  doUin  an  the  tiaiieu  im  ^  i>'  ■*• 
m,  JsBUMj,  April,  md  Jilj,  13(4,  te^-i;.>  ,..^"^ 
HMt  if  ter  matarilT,  if  not  paid,  lad  lai;  -i^  ij^. ,  ~  _, 
^lon  the  petitioMs'i  intoKt  in  cKUii  a  1.-4V  -  ~' 
ionersaa  also  decwd  ill  the  irt;tl»(i;s:r.-  -.-i_'."" 
fce  lionadiold  fninitaie  then  in  her  ptiSKz"-  %\,  -_*"" 
decreed  thit  the  petitionee  Bboali  ay  3-^  __"..-'.  "'"^ 
loT  the  benefit  of  the  petiQffier.  ibi  t:^ -;-'_■  ~'  '-" 
on  the  fifteenth  day  of  Ociiitr.  if:;^  "-T  ~~  "  *'* 
teenth  day  of  April,  and  the  I'm  ^t  -■  ■■  /  '*"  ~~  "' 
after,  BntafBrtber  order  of  (tc;»i----.^~'  --^ 
thenakingofthiilistorc-a'^/.Tl'-^--"  - 
til*  petmrai  rf  tientj-fo^  i  j,,  y,  "I.  ~  '■'  '-"  : 
lionffi  toatej  Ima  fe  f^j^  i"  *~  '-  -  --  -c 
alalitieareeoltingftmihiiera,^ '"-'  '  j- 
holdin|asamattoof!a»~£^„',^-^*  "  '- 
Ihat  aj  a  part  of  his  f^c^  .^' ~  ~7  ""'  ■.  - 
P*tioD«  ocqiei  3p,j^  ^"  J^  -  ^  _   ^.  ^ 

The  Beriaed  Stacs '.'  ^  -.  ."^"  * ' "  -- 
Tides  fhit  "^  (03  5*  l^^  '^'■-  ''^.  •■-     ■ . 

P^^SM",  Aid  k  ji/~~  cT  '  ■  " '■    ■      ~" 
mdsmleplwK:^^'^^-'  ^  .  ....     - 

™^  with  tl»  >-^r,  S     "*  '-'■"■'    -    ■  ,. 

^BintheRHDa'sTs^/  ^^'^  '  --     "* 


"IwsUinH. 


-■'■tl 


a  nota  nwy  be  r«- 
unt  for  which  th« 
1II7  omitted  in  tha 

-In  trover  for  tha 
it  ia  not  material  ' 
ote  »  ebattel  mort- 
l  that  he  h»a  pnr- 
a  mortgage  ia  given 
nd  in  conBideratioa 
ind  foreclose  on  tha 


tiie  coDTersion  of 
nvereion,  provided 

conditional  sale  of 
a  lien  reserved  b* 

dant'n  exception,  fc 
of  the  town  clerk' 

t.,  June  9,  1902. 

pay  F.  E,  Kimball 

dollars,  $50  payable^ 
thereafter  until  note 
he  National  Bank  of 

mare  and  one  chest 
i  known  as  the  Lowd 
1  pole,  thia  day  eondi- 
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at  the  date  of  the  decree,  as  alimony  to  a  divorced  wife.  Bni 
this  is  not  the  question.  The  question  is,  Had  the  oonrt  a  right, 
as  a  matter  of  law,  to  consider  such  a  pension  as  a  part  of  the 
petitionee's  financial  resources? 

The  exemption  under  the  law  covers  pension  money  only  dur- 
ing  its  transmission  to  the  pensioner.     When  it  has  been  re- 
ceived by  him,  it  has  inured  wholly  to  his  benefit,  within  the 
meaning  of  this  statute.    Then,  to  the  same  extent  as  money 
from  other  sources,  it  is  subject  to  attachment,  levy  and  seizure 
as  opportunity  presents  itself:  Mcintosh  v.  Aubrey,  185  TJ.  S. 
122,  22  Sup.  Ct  Eep.  561,  46  L.  ed.  834.     And  so,  in  effect,, 
was  the  holding  of  this  court  in  Martin  v.  Hurlburt,  60  Vt.  364, 
14  Atl.  649.    Nor  did  the  fact  that  it  was  neither  property  in 
hand  nor  the  income  of  such  property  render  its  consideration 
improper.    A  husband's  faculties  are  his  capabilities  of  main- 
taining a  family,  ordinarily  consisting  of  his  income  from  what- 
ever source  derived,  and  they,  with  all  the  other  circumstances 
surroxmding  the  parties,  should  be  taken  into  consideration  when 
alimony  or  other  annual  allowance  is  decreed  to  be  paid  by  the 
husband  to  the  wife:  2  Bishop  on  Marriage  and  Divorce,  sees. 
1005,  1006,  1017.     See,  also,  Hedrick  v.  Hedrick,  128  Ind.  522^ 
26  N.  B.  768;  TuUy  v.  TuUy,  159  Mass.  91,  34  N.  E.  79;  Eiden- 
muUer  v.  Eidwimuller^  37  Cal.  364;  Holmes  y.  Holmes^  29  N» 
J.  Eq.  9. 

Judgment  affirmed* 

Tyler,  J.,  dissents. 


That  the  Amount  of  Alimony  allowed  a  wife  should  be  governed 
in  a  measure  hy  the  husband's  circumstances  and  capabilities,  see 
Ex  parte  Spencer,  83  Cal.  460,  17  Am.  8t.  Bep.  266;  Cole  ▼.  Cole,  142 
HI.  19,  34  Am.  St.  Bep.  56.  Consult,  also,  Webb  v.  Webb,  140  Ala. 
262,  103  Am.  St.  Bep.  80;  Cairnes  v.  Cairnes,  29  Colo.  260,  93  Am. 
St.  Bep.  55. 

The  BxempiUm  of  PeneUm  Monep  from  legal  process  is  discussed  in 
the  monographic  notes  to  BozeUe  v.  Bhodes^  2  Am.  St.  Bep.  596-598; 
Cullen  V.  Harris,  66  Am.  St.  Bep.  386,  387;  and  the  subsequent  case: 
of  Falkenburg  ▼.  Johnson,  102  Ey.  643,  SO  Am.  St  Bep.  369. 


Feb.  1904.]  Kimball  v.  Costa,  *3T 


KIMBALL  V.  COSTA. 

[70  Yt.  289,  56  AtL  1009.] 

BTTJJI  AHD  NOTEfL— Marginal  rigorea  in  a  note  may  be  re- 
to  for  the  purpose  of  supplying  the  amount  for  which  the 
note  ivas  given,  when  such  amount  has  been  wholly  omitted  in  the 
body  of  the  note.     (p.  940.) 

iJATiTtfi^  Ctoadltlonal—Addltloiial  Secvrlty.—In  trover  for  the 
eonveraion  of  property  described  in  a  lien  note,  it  is  not  material 
tbAt  a  third  person  has  given  the  holder  of  the  note  a  chattel  mort- 
gage upon  other  property,  in  which  it  is  stated  that  he  has  pur- 
ebaaed  the  property  described  in  the  note,  that  the  mortgage  is  given 
as  additional  security  for  the  payment  thereof  and  in  consideration 
of  the  holder's  forbearance  to  take  possession  of  and  foreclose  on  the 
property  described  in  such  note.     (p.  940.) 

Smith  &  Smithy  for  the  plaintiff. 

S.  A.  Famham  and  May  &  Simonds^  for  the  defendant. 

**■  TYLEB,  J.  This  action  is  trover  for  the  conversion  of 
two  horses.  The  defendant  admitted  the  conversion,  provided 
the  plaintiff  had  a  legal  title  to  the  property. 

It  appeared  that  the  plaintiff  had  made  a  conditional  sale  of 
the  horses  to  one  Lawrence,  and  in  proof  of  a  lien  reserved  he 
intiodnced  in  evidence,  subject  to  the  defendant's  exception,  a^ 
memorandum  of  the  sale  with  a  certificate  of  the  town  clerk 
that  it  had  been  dnly  recorded.    It  reads : 

•'$385.  Newbury,  Vt.,  June  9,  1902. 

''Lien  Note. 

*Tor  value  received,  I  hereby  promise  to  pay  F.  E.  Kimball 

or  order  the  sum  of  F.  E.  Kimball dollars,  $50  payable, 

August  9,  1902,  and  $50  every  two  months  thereafter  until  note 
18  paid,  with  interest  annually,  payable  at  the  National  Bank  of 
Newbury,  Wells  Eiver,  Vt. 

*••  '*Thi6  note  is  given  for  one  chest  mare  and  one  chest 
horse,  one  Byan  wagon,  and  four  harnesses  known  as  the  Lewd 
harnesses,  and  one  pole  known  as  the  Byan  pole,  this  day  condi- 
tionally sold  and  delivered  by  F.  E.  Kimball  to  me,  and  said 
property  is  to  be  and  remain  the  property  of  the  said  F.  E.  Kim- 
ball until  said  note  is  fully  paid. 

"V.  V.  LAWEENCE.'' 

The  defendant  afterward  bought  the  horses  of  Lawrence  ar 
|Nud  their  full  value,  with  no  other  notice  of  the  lien  than  wb 
appeared  by  the  record. 
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YerEoat  ScxtsUL  2390,  pn>ndes  tfaat  Do  lien  nsencd 
pssoul  pr^ctntT  axi  coBtiinaittllj  and  passing  into  tix ' 
^  cv  c<:{bii:L-aai  pavhaaa  ehall  be  ralid  against  al' 
e«<fi:-^rs  or  laJewjugm  poicfaaaexB,  unleu  the  Teodor  of 
frno&xj  takes  •  vrineB  Bemfwandom,  signed  b;  the  partJoM 
wT — iJMg^^  icyri  I'-JWj  ami  the  sma  dne  thereon,  and  caiaes itt 

Tire  oalj  ipe^-n  in  the  case  n  wbetiier  the  writing 
"bT  LavT^:c_>  vai  a  raSaeit  manacandiiia  to  meet  the  reqniH 
sees  of  ibe  sura:e. 

The  wiizics  of  tbe  name.  "F.  E.  Kimball,"  after  the 
"*±e  sen  of."  was  deariT  •  clerical  wror,  and  the  name  in  W 
f  uiee  s:->:ilJ  be  r^ad  oat  of  the  note.  The  question  tbea  i> 
wi-i'i^r  the  fiznres,  ''♦S-f-i,"  in  the  margin  can  be  emplcwedti 
giie  an  icterpr^ucioD  to  tbe  note,  which,  npon  its  face,  docs  b^ 
coooin  a  promise  to  pay  any  definite  som,  except  fifty  dMlus 
wiiici  erii^ntlr  vas  ibe  first  installment  of  the  principaJ-  Cb 
the  marginal  &pii»  be  Rsorted  in  for  the  poipose  of  asceitiffi- 
12?  lie  principal? 

Tz.'i  a:i±'.T.d€s  are  not  faQj  in  accord  in  respect  to  the  tf 
'of  mamnal  fiimres  in  interpeting  tbe  body  of  the  note.  W^^ 
the  note  is  written  in  plun,  nnambignoua  terms  these  ***  G|' 
-cres  have  no  nse  other  than  oanTOiieBoe  of  reference,  »Ji«* 
was  tee  primary  ptupoae  in  placing  them  npon  the  note,  b 
fLicce  jurisdicnoos  it  ia  held  that  the  figures  form  no  part  ^ 
tLe  noce:  Bank  t.  Hyde,  13 -Conn.  279;  Smith  r.  Smith,  iB- 
L  3?S;  53  Am.  Dec."c52;  4  Ency.  of  I^w,  130,  and  notefi.  1' 
was  h^Id  in  Prim  &  Kimball  t.  Hammel,  134  Ala.  65!,  ^ 
Am.  Sl  Bcp.  52,  32  South.  1006,  that  the  alteration  of  tbe 
marginal  figures  was  not  a  material  alteration  of  the  note  forti* 
leasoa  that  they  were  not  a  part  of  the  instrument 

It  is  well  settled  that  when  there  is  a  variance  betweoi  tbe 
■amount  expre?s«d  in  words  and  the  marginal  figures,  the  «ot^ 
must  controL 

In  Sweetser  t,  French,  13  Met  262,  the  promise  was  "to  I*! 
■three  hundred"  and  there  being  in  the  margin  "$300,"  tbe  w** 

=  '.  ■;  ■  JT-   ;  :  ■:  i!..u  sum.     In  Witty  t.  Michigan  Mut  IJ^ 

Co.,  123  lad.  ill.  IS  Am.  St.  Rep.  327,  24  N.  E.  1*1.* 

A.  365,  the  number  of  dollars  waa  left  blank  in  the  ^1 

■ote,  but  "$147.70"  appearing  in  figures  in  the  nwrg* 

«M  that  tlipr  Rhould  be  taken  as  the  amoBnt  inteodedte 

In  the  same  direction  are  Petty  v.  Fleishel  ft  Smith,31 

bCorgan  t.  Frew.  39  111.  SI,  8S 
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Other  cases  hold  that  everything  appearing  upon  a  promis- 
^ory  note  at  the  time  of  its  delivery  is  to  be  regarded  as  a  part 
of  the  note :  Bank  ▼.  Freency,  12  S.  Dak.  156,  76  Am.  St  Rep. 
^94,  and  notes,  80  N.  W.  186,  46  L.  K.  A.  732. 

It  cannot  be  maintained  that,  inasmuch  as  one  sum  of  fifty 
^dollars,  and  perhaps  two  sums  of  that  amoimt,  are  described  in 
the  body  of  the  note  as  definite  sums  to  be  paid,  they  are  to 
<K>iitroI  and  cannot  be  changed  by  the  figures  in  the  margin. 
The  fifty  dollar  payments  are  clearly  installments  of  a  princi- 
X>al  sum  that  is  not  described  in  the  body  of  the  note,  and  the 
fiame  rule  ^^^  should  apply  as  in  cases  where  the  sum  to  be 
paid  is  left  entirely  blank. 

While  the  authorities  differ  about  filling  the  blank  with  the 
amount  indicated  by  the  marginal  figures,  the  weight  of  au- 
thority favors  it.  It  is  concisely  stated  in  the  note  to  Witty 
n.  Michigan  Mut.  Life  Ins.  Co.,  123  Ins.  411,  18  Am.  St.  Bep. 
327,  24  N.  E.  141,  8  L.  R.  A.  365,  as  follows :  *'Xotes  should 
express  the  sum  for  which  they  are  given  in  the  body  of  the  in- 
strument; but  an  omission  of  the  sum  will  not  be  fatal  or  ren- 
der the  note  invalid  if  the  true  amount  can  be  gathered  from 

other   parts  of  the  writing A    defect   existing   in   the 

amount  stated  in  the  body  of  the  note,  the  figures  upon  the 
margin  may  be  referred  to  for  the  purpose  of  removing  any  am- 
biguity, or  even  to  supply  the  amount,  which  has  been  wholly 
omitted  in  the  body  of  the  instrument.*'  Mr.  Freeman,  how- 
ever, admits  that  there  are  authorities  that  refuse  to  adopt  this 
rule. 

Daniel  on  Negotiable  Instruments^  fifth  edition,  section  86,  as 
to  the  sums  payable  in  promissory  notes,  says  in  substance  that 
it  is  usually  specified  in  figures  in  the  upper,  or  lower,  left-hand 
comer  of  the  instrument,  as  well  as  in  writing  in  the  body  of  it ; 
that  these  marginal  figures  are  really  not  a  part  of  the  instru- 
ment, but  merely  a  memorandum  of  the  amount ;  that  the  mar- 
ginal figures  were  probably  added  at  a  very  early  date  in  order 
that  the  amount  of  the  bill  might  strike  the  eye  immediately, 
and  was  in  fact  a  note,  index  or  summary  of  the  contents  of  the 
bill   which    followed.      Quoting    directly    from    this    section: 
"**Where  a  difference  appears  between  the  words  and  figures,  evi- 
•dence  cannot  be  received  to  explain  it;  but  the  words  in  the 
body  of  the  paper  must  control ;  and  if  there  is  a  difference  be- 
tween printed  and  written  words,  the  written  must  control.     If 
ihe  words  are  so  obscurely  written  or  printed  as  to  be  indistinct, 
the  figures  in  the  margin  may  be  referred  *®®  to  to  explain 
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them.    If  by  inadvertence  tiie  amoant  is 
only,  it  will  suffice." 

The  words  "three  hundred  and  eighty-five  doUais" 
read  into  the  body  of  the  note.  The  defendant  bad  va 
nnderetand  thkt  fifty  dollars  or  one  hundred  dollars  wu  iB' 
was  to  be  paid.  The  figures  in  the  margin  were  notice  to 
the  amount  for  which  the  note  was  given.  The  jndgntai 
for  three  hundred  dollsTs,  the  value  of  the  horses  at  flic 
of  the  conversion,  was  correct 

On  November  6,  1902,  Orvill  v.  Lawrence,  a  eon  of  0» 
of  the  lien  note,  gave  the  plaintiff  a  chattel  mortgage  uptm 
property,  and  stated  in  the  mortgage  that  he  had  parcbasedl 
property  described  in  the  lien  note;  that  the  mortgage 
given  as  additional  secnri^  for  the  payment  of  that  note 
in  consideratioQ  of  the  pItdntiff'B  forb^iring  to  take  pooM 
of  and  foreclose  on  the  property  described  in  the  note  for 
space  of  one  week  thereafter.  The  plaintiff's  taking  this  »■ 
gage  did  not  affect  his  prior  lien  and  was  an  immaterial  i 
in  the  case. 

Judgment  affirmed. 

That  Marginal  Figure*  in  ft  note  ja&j  b«  referred  to  for  th*  T< 
pone  of  determining  the  amoont  for  wMeh  the  instmmeDt  waa  pH 
whan  the  amount  has  been  omitted  from  the  body  of  the  pap") ' 
Witty  T.  Michigan  Mnt.  Life  Ins.  Co.,  123  Ind.  411,  18  Am.  St  B* 
S27,  and  eonsolt  the  casee  cited  in  the  eroea -reference  note  tb«M 
Bnt  if  the  marginal  flgnrei  do  not  correspond  with  the  amoant  "^ 
ten  in  the  body,  the  latter  will,  according  to  Prim  ~ 
Ala.  652,  9i  Am.  Bt.  Bep.  fi2,  eontrol. 
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WASHINGTON. 


KOHN  V.  FISHBACH. 

[36  Wash.  69,  78  Pac.  199.] 

SA  TiTW—rrsnd— Stock  of  CK>od8  In  Balk.— One  who  buys  a 
vtoek  of  goods  in  bulk  without  complying  with  the  statute  requiring 
him  to  demand  a  list  of  the  seller's  ereditors,  and  to  see  that  the 
'purchase  price  is  applied  to  their  payment,  holds  the  goods  as  a  trus- 
tee for  such  creditors,  and  is  liable  to  them  in  garnishment,  although 
he  is  not  indebted  to  the  seller  and  has  disposed  of  the  goods,     (p. 


The  statute  involved  in  the  principal  case  in  so  far  as  its 
provisions  are  necessary  to  a  correct  understanding  of  the 
•opinion  therein,  is  commonly  known  as  the  "Sale  in  bulk  acf ' 
i(Wash.  Laws,  1901,  p.  222),  section  1  of  which  is  as  follows: 

**It  shall  be  the  duty  of  every  person  who  shall  bargain  for 
OT  purchase  any  stock  of  goods,  wares  or  merchandise  in  bulk, 
for  cash,  or  on  credit,  before  paying  to  the  vendor,  or  his  ageut, 
or  representative,  or  delivering  to  the  vendor,  or  his  agent,  any 
part  of  the  purchase  price  thereof,  or  any  promissory  note,  or 
other  evidence  therefor,  to  demand  of  and  receive  from  such 
vendor,  or  agent,  or  if  the  vendor  or  agent  be  a  corporation, 
then  from  the  president,  vice-president,  secretary  or  managing 
agent  of  such  corporation,  a  written  statement,  sworn  to  sub- 
stantially as  hereinafter  provided,  of  the  names  and  addresses 
of  all  the  creditors  of  said  vendor,  to  whom  said  vendor  may 
he  indebted,  together  with  the  amount  of  the  indebtedness,  due 
or  owing,  and  to  become  due  or  owing,  by  said  vendor  to  each 
of  such  creditors;  and  it  shall  be  the  duty  of  such  vendor  or 
^igent  to  furnish    such    statement/'     Section    2:    '^Whenever 

(941) 
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■n;  pereon  aliall  bargain  for  or  purchase  any  stock  of 
nreB,  or  merchandise,  in  bulk,  for  cash  or  on  credit,  and 
pay  any  part  of  the  porchaee  price,  or  execute  or  ddirv  li 
the  vendor  thereof,  or  to  bis  order,  or  to  any  person  for ' 
nae,  any  promissory  note,  or  other  evidence  of  inddttedM 
for  said  pnrchase  price,  or  any  part  thereof,  without  first  Imp 
ing  demanded  and  received  from  said  vendor  or  hia  agrat,  te 
statement  provided  for  in  section  1  of  this  act,  and  vitbc^ 
paying  or  seeing  to  it  that  the  purchase  money  of  said  [Otf- 
er^  is  applied  to  the  payment  of  the  bona  fide  claim  of  tba 
creditors  of  the  vendor,  as  shown  upon  each  statement,  sbxtt 
and  share  alike,  each  sale  or  transfer  shall  be  fraudulent  tsi 
void."  Section  4  of  the  same  act  (page  2S4)  defines  what  a 
a  sale  in  balk  as  follows :  "Any  sale  or  transfer  of  a  stock  ii 
goods,  wares  or  merchandise  out  of  the  nsnal  or  ordiui? 
coarse  of  business  or  trade  of  the  vendor,  or  whenever  sabetan- 
tially  the  entire  business  or  trade  therefor  conducted  by  1^ 
vendor,  shall  be  sold  or  conveyed  or  whenever  an  interest  ia 
or  to  the  business  or  trade  of  the  vendor  is  sold  or  conve^ 
or  attempted  to  be  sold  or  conveyed,  shall  be  deemed  a  Bale  iitd 
transfer  in  bulk  in  contemplation  of  this  act" 

Sharpstein  &  Sharpstein,  for  the  appellant. 

P,  J.  CavaDaugh,  for  the  respondent 

"*  DUNBAR,  J.     This  action  was  commenced  by  plaintif 
against  defendant  on  February  24,  1903,  by  the  filing  of  u 
affidavit  for  a  writ  of  gamislunent  directed  to  said  defend- 
ant,  said   affidavit   alleging  that   defendant   was   indebted  to 
one  Sol  Hardman,  and  had  in  his  posseseion  and  under  Etis 
control  personal  property  belonging  to  said  Hardman.    Tbt 
answer  was  a  denial  of  these  allegations.     The  reply  set  up 
the  fact  that  Hardman  had  engaged  in  a  retail  hnsincBS  in 
Walla  Walla  county,  and,  while  so  engaged,  had  become  if 
debted  to  plaintiff  for  goods,  purchased  from  plaintiff,  isi 
used  in  said  retail  business  as  a  part  of  the  stock  in  trade; 
while   so   indelited,   respondent   purchased  ™  said  stock 
from  Hardman,  paying  to  HarLlman  the  purchase  pn« 
^tock,   without  complying  with  the   provisions  of  u» 
d,  "An  act  to  regulate  the  purchase,  sale,  transfer, 
brance  of  stocks   of  goods,  wares,  or  merchandise 
pr<?5L' rilling  penaltifs  for  the  violation  thereor: 
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The  court  found  upon  the  trials  in  substance-,  tlie  following 
facts^  viz.:  That  between  the  twenty-fifth  day  of  March,  1897x 
and  the  eleventh  day  of  April,  1901,  said  garnisher,  plaintiff 
in  the  principal  case,  sold  and  deliyered  to  one  Sol  Hardman>. 
defendant  in  the  principal  case,  who  was  then  carrying  on  the 
business  of  a  retail  liquor  and  cigar  dealer  at  Waitsburg,  in 
Walla  Walla  county,  divers  and  sundry  goods,  wares,  and  mer- 
chandise^ to  be  used  by  the  said  Hardman  in  his  said  business, 
and  which  became  a  part  of  his  stock  of  merchandise  used 
therein;  that,  after  making    divers    and    sundry    payments^ 
Hardman  was  indebted  to  said  gamisher  on  the  thirteenth  day 
of  December,  1901,  on  said  sale  of  goods,  in  the  sum  of  two 
hundred  and  eighty-one  dollars  and  nineteen  cents;  that  on 
the  tenth  day  of  March,  1902,  Hardman,  in  consideration  of 
the  sum  of  fourteen  hundred  and  thirty-five  dollars,  sold  and 
delivered  to  said  garnishee  his  said  stock  of  goods,  wares,  and 
merchandise,  in  bulk;  and  that  the  said  garnishee,  upon  the 
purchase  of  said  stock,  settled  with  Hardman  and  paid  him. 
therefor,  without  having  obtained  from  him  his  verified  state* 
ment  of  his  indebtedness  on  account  of  the  purchase  of  said 
stock,  or  of  the  names  of  his  creditors,  and  without  seeing 
that  the  purchase  price  of  the  goods  was  applied  to  the  pay- 
ment of  the  bona  fide  claims  of  his  said  creditors,  and  without 
paying  said  claims  of  said  gamisher,  who  was  then  one  of 
his  creditors  to  the  extent  and  amount  above  stated;  that  the 
stock  of  goods,  wares,  and  merchandise,  was,  at  the  time  of 
said  sale  of  said  Hardman  to  ^^  said  garnishee,  worth  more 
than  the  amount  of  said  indebtedness  of  Hardman  to  the 
gamisher;  that  afterward,  on  the  twelfth  day  of  March,  1902, 
said  garnishee  sold  and  delivered  to  one  Grossmiller,  for  a  con- 
sideration which  the  evidence  did  not  disclose,  said  business 
and  said  stock  of  goods,  and  wholly  parted  with  the  possession 
and  control  thereof;  found  that  the  action  had  been  commenced 
by  the  gamisher  against  Hardman    for  the   recovery  of   the 
aforesaid  indebtedness  and  judgment  recovered,  and  that  the 
writ  of  garnishment  had  issued;  but  found  that,  at  the  time 
of  the  service  of  said  writ  of  garnishment,  said  garnishee  waa 
not  mdebted  to  Hardman  in  any  sum  whatever,  and  had  not 
in  his  possession  or  under  his  control  any  personal  property 
or  effects  of  Hardman ;  and,  as  a  conclusion  of  law,  found  that 
said  garnishee  was  entitled  to  the  judgment  and  order  of  the 
court  discharging  him,  and  was  entitled  to  recover,  by  said 
order  and  judgment,  his  costs  and  disbursements.    Judgment, 
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was  entered  in  accordance  with  the  findings^  and  from  sodi 
judgment  thia  appeal  is  taken. 

It  seems  to  us  that  the  court  placed  too  literal  a  oonstrudicB 
upon  the  statute,  which  provides  that  ihe  garnishee  is  amen- 
able to  the  writ,  first,  where,  at  the  time  of  its  serTice  upon  ium, 
•or  at  the  time  of  answering  it,  he  was  indebted  to  defendant 
in  the  action  to  which  the  garnishment  proceeding  is  auziliaiy; 
or,  second,  where  at  one  of  those  times,  he  had  in  his  posses- 
sion  or  under  his  control  personal  properly  or  effects  belonging 
-to  such  defendant  It  is  true,  the  garnishee  answered,  and 
probably  in  accordance  with  the  facts,  that  he  did  not  at  that 
time  have  any  of  the  property  of  the  defendant  in  his  posses- 
sion, and  that  he  was  not  indebted  to  him.  But,  in  contempla- 
tion of  law,  he  had  the  property  of  the  defendant  in  ^^  lus 
liands,  because,  having  purchased  the  property  in  fraud  of  law, 
without  complying  with  the  provisions  of  the  law  in  relation 
to  sales  of  property  in  bulk,  he  stood  in  the  position  of  a  trustee 
•of  the  properly,  responsible  to  the  cestui  que  trust  or  the  cred- 
itors for  the  disposition  of  such  property.  It  is  unnecessary 
io  cite  authorities  on  the  general  proposition,  for  it  has  been 
lield  by  this  court,  in  Pitz  Henry  v.  Munter,  33  Wash.  629,  74 
Pac.  1003,  that  such  was  the  position  of  the  purchaser  who 
purchased  without  complying  with  the  law,  the  court  saying: 
^'We  are  all  of  the  opinion  that  the  sale  of  these  goods  was  a 
sale  in  bulk,  within  the  contemplation  of  the  act,  which  also 
provides  that  such  sale  shall  be  void.  We  also  think  that  the 
object  of  this  law  was  to  hold  the  goods  of  debtors  under  such 
•circumstances  as  a  trust  fund  for  the  benefit  of  all  the  credi- 
tors, and  to  hold  the  purchaser  in  possession  as  a  trustee  for 
such  creditors.*'  See,  also,  Millar  v.  Plass,  11  Wash.  237,  39 
Pac.  966. 

As  to  the  proposition  that  the  evidence  does  not  show  the 
Talue  of  the  property,  at  the  time  the  same  was  disposed  of  by 
the  fraudulent  vendee,  the  findings  of  fact  show  that  tiie  gar- 
nishee purchased  this  property,  paying  therefor  fourteen  hun- 
•dred  and  thirty-five  dollars,  and  that  the  same  was  of  more 
value  than  the  amount  appellant  claimed. 

The  judgment  will  be  reversed,  and  the  cause  remanded  with 
instructions  to  proceed  in  accordance  with  this  opinion. 

Fullerton,  C.  J.,  and  Hadley  and  Mount,  JJ.,  concur. 


In  the  Subsequent  Case  of  Holf ord  v.  Trewella,  36  Wash.  654^  79 
Pac.  308,  it  appeared  that  one  Kennedy  sold  his  saloon  and  restaiiraBl 
business,  including  all  his  stock  and  ilztures,  to  one  TreweUa.    Tha 
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piurehaaer  did  not  ia  aay  maniier  eomply  with  the  provisions  of  what 
m  eommonlj  known  as  the  ''sale  in  bulk  statute":  Wash.  Laws  1901, 
;».  222.    The  Qrinsfelder  Company,  a  creditor  of  Kennedy,  was  in 
BO  wise  paid  out  of  the  purehase  money  of  such  sale.    Said  company 
issigned  its  claim  to  the  plaintiff  Holford,  who  brought  an  action 
thereon  in  the  lower  court  and  caused  a  writ  of  ''garnishment  to  be 
lerved  on  the  garnishee  defendant,  Trewella.    Immediately  after  the 
lale  of  his  business,  Kennedy  left  the  state,  and  the  summons  in  the 
nain  action  was  served  by  publication.    The  plaintiff  recovered  judg- 
ment against  the  defendant  Kennedy  for  the  sum  of  one  hundred  and 
thirty-five  dollars,  and  the  court  rendered  a  judgment  against  the 
jramishee  defendant  for  a  like  amount."    The  garnishee  defendant 
ippealed.    The  appellate  court,  in  deciding  the  questions  involved, 
laid:  "There  is  no  merit  in  the  objection  that  the  judgment  against 
Kennedy  was  rendered  npon  servioa  of  summons  by  publication,  un- 
ier  the  eiraumstances  herein  stated.    The  case  of  Kohn  v.  Fishbach, 
{6  Wash.  69,  ante,  p.  941,  78  Pae.  199,  is  decisive  of  the  other  ques- 
dons  presented  on  this  appeid." 

The  OtmeHtutUmalitv  of  8tatute9  regulating  the  sale  of  goods  in 
)ulk  ia  discussed  in  Squii^  v.  TeUiei;,  185  Mass.  18,  102  Am.  St.  Bep. 
)22;  Black  v.  Schwartz,  27  Utah,  387,  101  Amu  St.  Bep.  971,  and  note. 

When  a  Sale  of  Goods  in  Bulk  is  made  without  demanding  a  list 
>f  the  seller's  creditors  as  required  by  a  statute  declaring  such  a 
lale  void^  the  buyer  is  not  liable  to  the  seller's  creditors  in  a  direct 
letion  at  law.  Thieir  only  remedy  is  an  action  of  attachment  or 
garnishment:  Bothchild  Brothers  v.  Trewella,  36  Wash,  679,  post, 
p.  97a. 


STATE  T.  NELSON. 

[86  Wash.  126,  78  Pac.  790.] 

BUBGXiABT— Intent  to  Ck>mniit  Larceny—Oeneral  Owner  of 
PiopertF  DaprMng  Kaepor  of  Spatial  Pvopevty  Tharein.— The  owner 
3f  a  horsa  who  unlawfully  breaks  and  enters  a  boarding-stable  wherein 
the  horse  is  being  kept  by  another,  with  intent  to  fraudulently  and 
feloniously  take  the  horse  from  and  deprive  such  other  of  his  lien 
ind  the  amount  due  him  for  feeding  and  earing  for  the  horse,  is 
piilty  of  a  bnrj^arioua  entry  with  int^t  to  oonunit  larceny,     (p.  947.) 

IiABCEinr--Oeiieral  Owner  D.epri7lng  Keeper  of  Special  Pxop- 
arty. — If  personal  property  is  in  the  possession  of  another  than  the 
l^eneral  owner  by  virtue  of  some  special  right  or  title,  as  bailee  or 
>therwi8e,  the  taking  of  the  propo^y  by  the  general  owner  from  sueh 
person  in  possession  is  larceny,  if  done  with  the  felonious  intent  of 
lepriving  such  person  of  his  rights,     (p.  948.) 

E.  K.  PesMlergast,  for  the  app«ilani 

*^  HADLEY,  J.  This  action  was  commenced  by  the  filing 
yt  an  information  containing  the  following  avermento  and 
zhargeS;  viz. : 
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i=a^  ~--i_i.   "•  _ia  -lUE  i.«  jn.;: 
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^».    L     ■-    'Tiii'  =:-:^  "•!»  i:£  T-=--Tt  iz  ^e  r_- 
.»___^^jjjB._  Tm  -^  r=-T.  -nir  ■win  iie  j.'t,  ^ie  ;■■    -- 
-T-  =«  _1  e:  x«  r--:i;  a  ^:ac  ■±i!  BJf  :f  iase  ; 
m^  =    "^li  wtrrj  -;:*  — nr^i:  jcj^  if  iru  »r.   -. 
■2r-^.  r*  ii-T  =1.1;  aL.e  eaI  w  "".■i-i.     "i"*  iLsi  t!_  _ 
"■.   -r  ■-  ■!:_=  ^»  ■»;»  -J  -I'-i  I  -iia  ^xtls  rf  £•?::::=  r        r 
-- — rr-^--  -^  K  t  "zr^  fi3't  f.x  -Jie  i^&fdi  »f  ■_    -    - 

»^:i  "T-iTzs.'    S^  a-jtt.  ?r'"iij-  ^  rO^^  11  Wl- 

«va>  if  — e  Tnire— .  x:  ^ini  =3«  :=*  ^kk  ni  disposed  of  bf 
"ir*  ±T.:  rt-ttc:::  -^niftf^  ^a*  "^-'^^^  :f  f«rt  k:-3w  tiai  tfae  gw 
D-:-^  Tiir^::jE»£  ^tth  jl'.wi'.".  SBjisr  fenr*f-3r  foartwn  hffli- 


J,  «^  Hi&7  and  Xamnty  JJ^  coumr. 
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ppyghaaer  did  not  in.  asy  maimer  eomply  with  the  provisiona  of  what 
ifl  eommonly  known  as  the  "sale  in  bulk  statute":  Wash.  Laws  1901, 
p.  222.  The  Grinsfelder  Company,  a  creditor  of  Kennedy,  was  in 
no  wisa  paid  oat  of  the  pnrehase  money  of  such  sale.  Said  company 
asBigned  its  claim  to  the  plaintiff  Holford,  who  brought  an  action 
thereon  in  the  lower  court  and  caused  a  writ  of  "garnishment  to  be 
served  on  the  garnishee  defendant,  Trewella.  Immediately  after  the 
-sale  of  his  bnainees,  Kenjiedy  left  the  state,  and  the  summons  in  the 
main  action  was  served  by  publication.  The  plaintiff  recovered  judg- 
ment against  the  defendant  Kennedy  for  the  sum  of  one  hundred  and 
-thirty-five  dollars,  and  the  court  rendered  a  judgment  against  the 
{garnishee  defendant  for  a  like  amount."  The  garnishee  defendant 
appealed.  The  appellate  court,  in  deciding  the  questions  involved, 
said:  "There  is  no  merit  in  the  objection  that  the  judgment  against 
Kennedy  was  rendered  npon  servioe  of  summons  by  publication,  un- 
•der  the  ciroumstances  herein  stated.  The  case  of  Kohn  ▼.  Fishbach, 
36  Wash.  69,  ante,  p.  941,  78  Pac.  199,  ia  decisive  of  the  other  ques- 
tions presented  on  this  appeal." 

The  CansiitutUmaUtp  of  Statutes  regulating  the  sale  of  goods  in 
bulk  is  discussed  in  Squice  v.  TeUieac,  185  Mass.  18,  102  Am.  St.  Bep. 
322;  Black  v.  Schwartz,  27  Utah,  387,  101  Am.  St  K«p.  971,  and  note. 

When  a  Sale  of  Ooods  in  Bulk  is  made  without  demanding  a  list 
of  the  seller's  creditors  as  required  by  a  statute  declaring  such  a 
aale  void^  the  buyer  ia  not  liable  to  tiia  seller's  creditors  in  a  direct 
aeiion  at  law.  Thmi  only  remedy  is  an  action  of  attachment  or 
garnishment:  Bothchild  Brothers  v.  Trewella,  36  Wash,  679,  post, 
p.  973. 


STATE  T.  NELSON. 

[36  Wash.  126,  78  Pac.  790.] 

BUBOLABT— Intent  to  Commit  Larceny— aaneral  Owner  of 
PVQperfcy  DvfiKMng  Saapor  of  l^^aaial  Property  Tharein.— The  owner 
of  a  horsa  who  unlawfully  breaks  and  enters  a  boarding'«table  wherein 
the  horsa  is  being  kept  by  another,  with  intent  to  fraudulently  aAd 
f elonioudy  take  the  horse  from  and  deprive  such  other  of  his  lien 
and  the  amount  due  him  for  feeding  and  earing  for  the  horse,  is 
jpiilty  of  a  bnrgla^aa  entry  with  intent  to  commit  larceny,    (p.  947.) 

IiABOEirr— General  Owner  SteprlYlng  Keeper  of  Qpieeial  Prop- 
-erty. — If  personal  property  is  in  the  possession  of  another  than  the 
^enenl  owner  by  virtue  of  some  special  right  or  title,  as  bailee  or 
•otherwiaa,  the  taking  of  the  property  by  the  general  owner  from  suek 
person  in  possession  is  larceny,  if  done  with  the  felonious  intent  of 
•depriving  such  person  of  his  rights,     (p.  948.) 

E.  K.  VeaBA^gaat,  for  the  appeilant. 

^^^  HADLBY,  J.  This  action  was  commenced  by  the  filing 
of  an  information  containing  the  following  averments  and 
charges;  viz. : 

Am.  St.  Bep.,  ToL  104-60 


A  a^aftcr  o!  Fty'-'A  ami  *i»^i.  ib  r^ll^^;B;nl^  |- 
Nippon  of  litf  BMvc  uxi.  aad  we  ^»d  not  fnitisa 
^tm.  V«  tiuBk  t^  €xm^  and  ia  nKt^Jwng  tic  d^ 
tW  infaririnn  Tac  jaifwm  b  thenfoR  im^ 
c«He  r^Daaded,  wiia  inaB^.^cioa»  u  ibe  loser  eotak 
rule  the  dcBuzm. 


Om  «!•  rafai  «i»  am  rr^pCT«  «Ak  n  Bt^  ta  i_.. 
Bap.  5M,  o>  Ua  ernM>  of  lui»j. 


WHITE  T.  SEATTIiE,  KVEBBIT  AND  TACOJiA  SAfl- 
OATION  COMPANY. 
[M  WMk,  281,  78  Pm.  Ma.j. 

witk  a  rooad-trip  ticket  fur  panaga  apon  a  Bteamtan:,  sLo  a  i» 
jvred  while  upon  the  Bt««mer  eompanj'a  dock,  waitii^  frr  lis  «■ 
riTsl  ol  the  ■taamboat  t«  cobboiim  the  retBn  trip,  u  *  r-int-tt^. 
•ad  the  law  goTeminf  eoBmon  curien  appljea  t«  the  ease.     ;?.  » 


■teamboat  moet  keep  in  reaaonablj  safe  condition  ita  Kbar-'ei  '? 
docks,  npon  which  psaaengerB  are  iBTited  for  the  paipoM  a!  t<<>ir^iu 
ita  boat^  and  ■"'-**'"'"f  a  dock  witk  a  hole  ia  it  large  eai>^h  rj 
adnit  a  kaman  leg  ii  nagligaaee.     (p.  B5a) 

GABBIEBS— Fuungen— KegUganc*.— A  panrager,  n^hji^iri:! 
ing  OQ  a  Btesmahip  company's  dock  for  the  purpose  of  bru'Iing  u 
incoming  steamboat,  ii  not  gaiUj  of  Gontribatory  negUgCDir  ib  A*n- 
afeing  from  a  atraight  or  direct  Une  betweea  th«  eatraBce  t.<  the  decl 
or  waitiDg-room,  and  the  entraaes  slip  to  the  boat,  and  ancb  pssMuft 
haa  a  right  to  rest  on  the  preanrnption  that  the  whole  dock  ii  aui- 
tained  ia  aneh  manaer  that  it  eaa  ba  travened  withmtt  impcdiV 
Ufa  or  limb.    (p.  S61.)\ 

WcClure  &,  SlcClure,  for  the  ai^Hant 

■^Um.  Carr  &  GilnuLB,  J.  U.  Oqthaii  uid  L  BrsDfOo,  to 
ipoadenta. 

llUJJBAR.  J-    '^JB  is  .u  action  for  personal  in/nn^ 
en  Buatained.     Appellanl^  who  was  raidii4 
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tie,  bad  gone  to  Edmoads  on  one  of  the  morning  trips 
steamer  "CJity  of  Everett,"  and,  having  paid  for  a  round 
ad  a.  return  ticket  to  Seattle  from  Edmonds.  About  8 
oil  tlie  evening  of  January  3,  1903,  she  went  to  the  dock 
he  intention  of  returning  on  aald  eteamer,  eipecting  to 
lassage  when  the  steamer  arrived  at  Edmtmds  at  8:15. 
liglit  was  dark,  and  efae  was  accompanied  by  Guy  Kings- 
■who  carried  a  lantern.  They  reached  the  dock  before  the 
ler  arrived.  After  walking  about  the  dock  for  a  while, 
went  to  the  southwestern  corner  of  the  dock,  and  llicre  ap- 
at  Bat  down  upon  the  stringer  running  around  the  outer 
of  the  dock,  while  Mr,  Kingsbury  stood  near,  holding  the 
;m.  While  sitting  there,  the  boat  whistled,  and  appellant, 
ping  forward,  stepped  into  a  hole  in  the  floor  of  the  dock, 
a  two  feet  long  and  four  or  four  and  a  half  inches  wide, 
h  such  force  as  to  jam  her  right  foot  and  leg  into  the  hole, 
L  np  to  her  knee.  The  floor  of  the  dock  had  to  be  pried  up 
release  her,  and  the  damages  she  suffered  were  the  result  of 
tB  accident.  Suit  was  brought  for  the  sum  of  three  thousand 
ft  hundred  and  twenty-five  dollars. 

•**  The  dock  was  about  eighty  by  one  hundred  feet  in  size. 
.  diagram  in  the  briefs  of  both  appellant  and  respondents,  and 
be  totimony,  show  that  the  dock  was  about  one  hundred  feet 
TOm  north  to  south.     About  the  center  of  the  west  side  of  the 
lock,  ttie  steamers  land,     A  water  tank  about  ten  feet  wide  is 
in  the  center  of  the  dock,  the  steamerB  landing,  when  going 
north,  on  the  north  side  of  the  water   tank,  and   when   going 
south,  on  the  south  side  of  the  tank,  leaving  a  space  of  nbout 
ten  feet  between  the  water  tank  and  the  end  of  a  rack  of  wood, 
boOi  on  the  north  and  south  of  the  water  tank.     On  the  south 
dde  of  the  water  tank,  this  rack  of  wood  is  about  thirty  feet 
long  and  eight  feet  wide,  extending  within  twelve  or  fifteen 
feet  of  the  wuth  side  of  the  dock.    Another  rack  of  wood  of 
ttie  same  description  was  located  on  the  south  margin  of  the 
dock,  aboat  dgbteen  inches  from  the  extreme  southern  portion 
of  the  dock,  commencing  some  twelve  or  fifteen  feet  from  the 
eouthwest  comer  of  the  dock,  leaving  a  space  between  the  near- 
est edges  of  the  two  different  racks  of  wood  of  about  eight  feet, 
and  a  space  inside  of  the  dock  and  between  the  two  rf"''""" 
wood  of  from  twelve  to  fifteen  feet.     It  was  in  this  sp 
tweeo  the  south  end  of  the  rack  of  wood  on  the  west  si 
dock  and  the  west  end  of  the  rack  on  the  north  side  of 
fiiat  the  accident  occurred. 
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r  —  -^j:'  ^--■.■-  i=  r'—z  f?  :ha:  porioa  of  the  dock  to  which 
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'.  commiMi  obsemtion  and  knowHgt 

c  tj  ri.  1 .  ^    Be  waiting  for  boats,  move  around 

i^JHtoBt  portions  of  the  docks  and  platform) 

1^^^^^    00  paaengers,  and  do  not  confine 
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themselveB  to  any  particular  space  directly  in  front  of  the  en- 
trance Blip,  or  to  the  regulation  little,  stuffy,  untidy  waiting- 
rooms  which  generally  occupy  some  portion  of  the  wharf.  It 
would  be  impracticable  and  wrong,  in  the  face  of  custom  and 
of  human  nature,  to  hold  that  anyone  who  deviated  from  a 
direct  line  from  the  entrance  to  a  dock  to  the  entrance  of  a 
boat  was  guilty  of  contributory  negligence  in  case  of  an  in- 
jury; and,  if  the  theory  of  the  respondents  here  is  correct,  any 
deviation  at  all  which  was  unnecessary  would  constitute  suqh 
negligence.  The  boundaries  of  this  dock  were  well  defined  by 
the  stringers  or  wall  upon  which  the  appellant  sat,  and  which 
she  testified  was  about  two  feet  high.  Her  deviation  from  the 
straight  line  between  the  waiting-room  and  the  entrance  slip 
to  the  boat  was  only  about  thirty  feet.  We  think  she  had  a 
right  to  rest  on  the  presumption  that  the  dock  was  maintained 
in  such  a  way  that  it  could  be  traversed  without  imperiling 
life  or  limb.  It  seems  to  us  that  the  honorable  trial  court  com- 
mitted error  in  dismissing  the  action,  and  the  judgment  will, 
therefore,  be  reversed,  with  instructions  to  grant  a  new  trial. 

Pullerton,  C.  J.,  and  Anders,  Mount  and  Hadley,  JJ.,  con-^ 
cur. 


One  Who  Em  Purchased  a  Ticket  and  is  waiting  at  the  depot  to 
-take  the  train  is  a  passenger.  So  is  a  person  upon  the  gangplang  of 
-a  steamboat,  going  thereon  for  the  purpose  of  taking  passage:  See 
-the  monographic  note  to  Illinois  Cent.  B.  B.  Go.  ▼.  O'Keefe,  61  Anu 
St.  Bep.  80,  81. 

Every  Carrier  of  Passengers  owes  them  the  duty  to  keep  its  station 
platforms  in  a  reasonably  safe  condition^  and  passengers  have  a  right 
^o  assume  that  they  may  safely  pass  across  such  platforms:  Fullerton* 
^.  Fordyce,  121  Mo.  1,  42  Am.  St.  Bep.  516,  and  eases  cited  in  tho» 
cross-reference  note  thereto.  See,  too,  Klugherz  v.  Chicago  etc.  By. 
-Oo.y  90  Minn.  17,  101  Am.  St.  Bep.  384,  and  cases  cited  in  the  cross- 
reference  note  thereto;  and  compare  Dobbins  v.  Missouri  etc.  By. 
•Co..  91  Tex.  60,  66  Am.  St.  Bep.  856.  Bailroads  must  keep  their  depots* 
4Uia  approaches  thereto  in  a  safe  condition  for  passengers:  Barker 
^.  Ohio  Biver  B.  B.  Co.,  51  W.  Ya.  423,  90  Am.  St.  Bep.  808;  Johns 
w.  Charlotte  etc.  B.  B.  Co.,  39  S.  C.  162,  39  Anu  St.  Bep.  709. 
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1901 ;  in  this  tiiat  ihe  said  Bonald  Aubrey,  then  and  there  he^ 
iagy  did  unlawfully  and  knowingly  practice  bwrseishoeing  as  ^ 
Baaster  horseshoer  for  hire,  in  the  city  of  Taooma,  said  county^ 
and  etate,  said  city  being  a  city  of  the  first  dass,  and  witiievt 
n^listering  as  such  in  accordance  with  ibe  provisions  of  said 
stct,  contrary  to  form  of  the  statute  in  such  cases  made  and  pro-- 
▼ided,  and  against  the  peace  and  dignity  of  the  state  of  Wash* 
ington.  Wherefore,  said  complainant  prays  that  the  said  de- 
fendant may  be  arrested  sod  dealt  with  according  to  law/' 

The  main  contention  of  relator's  counsel  is  that  the  above- 
enactment,  under  which  petitioner  wss  arrested  and  held  in 
custody  by  respondent,  is  unconstitutional  and  void,  under  the- 
provisions  of  both  the  state  and  federal  constitutions,  in  ihat  it 
deprives  relator  of  his  liberty  and  property  without  due  process- 
of  law,  and  denies  to  him  the  equal  protection  of  the  laws.  The 
enactment  in  question  is  found  in  the  session  laws  of  Washings- 
ton,  1901,  page  116,  chapter  67,  and  is  entitled,  ^'An  act  re- 
quiring horseshoers  in  cities  of  the  first,  second  and  third  dassea 
in  tiiis  state  to  pass  an  examination,  and  providing  for  a  board 
of  examiners  in  said  cities,  and  providing  a  penalty  for  the 
violation  of  the  provisions  of  this  act,  and  repealing  an  act  en- 
titled ^An  act  requiring  horseshoers  to  pass  an  examination, 
and  providing  for  a  board  of  examiners,'  approved  March  13^ 
1899.** 

Sections  1  and  2  of  this  act  provide  for  the  registration  of 
master  and  journeyman  horseshoers  in  cities  of  the  classes 
above  named.  Section  3  provides  for  the  issuance  of  certificates- 
to  such  horseshoers.  Section  4  provides  that:  •^^  "In  every^ 
eity  affected  by  this  act^  there  shall  be  app<Hnted  a  board  of  ex- 
aminers consisting  of  one  veterinary  and  two  master  horseshoerS' 
atid  two  journeyman  horseshoers,  which  shall  be  called  horse- 
shoers' board  of  examiners,'  who  shall  be  residents  of  such 
city,  and  whose  duty  it  shall  be  to  carry  out  the  provisions  of 
tiiis  act,  and  shall  have  a  power  to  fix  a  standard  of  examinations 
to  test  the  qualifications  of  applicants.  The  members  of  said 
board  shall  be  appointed  by  the  mayor  of  such  city,  and  the  tenn 
of  oflSoe  shall  be  five  (5)  years,  except  that  the  members  of 
said  board  first  appointed  shall  hold  office  for  the  term  of  one^. 
two,  three,  four  and  five  years,  as  designated  by  the  mayor  and 
tmtil  their  successors  shall  be  duly  appointed.  The  board  of 
examiners  shall  have  a  regular  place  of  meeting  and  shall  hold 
eessions  for  the  purpose  of  examining  applicants  desiring  to- 
practice  horseshoeing  as  master  or  journeyman  horseshoers  in 
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«care  the  most  important  interests^  and  it  is  an  almost  imperious 
necessity  that  only  persons  possessing  skill  and  knowledge  should 
he  i)ermitted  to  practice  medicine  and  surgery/' 

In    the    case    of    State    v.    Board    of    Dental    Examiners^ 
"31    Wash.  492,  72  Pac.  110,  we  held   that    the  »^*  laws    of 
i;Iiis  state  relating  to  the  practice  of  dentistry  (Sess.  Laws  1901^ 
p.  315,  amending  the  dentistry  act  of  1893)  fell  within  the  ez<- 
^Tcise  of  the  police  power  of  this  state,  and  hence  were  not  un- 
tsonstitutional  on  the  ground    of   infringement   of   individual 
Tights.    At  page  497  in  this  volume  it  is  observed  in  the  opin- 
ion of  the  court  that:  "The  wisdom  of  such  regulations,  per- 
taining not  only  to  dentistry,  but  also  to  the  practice  of  medi« 
cine  and  surgery,  is  apparent.    It  is  of  the  highest  importance 
to  the  state  that  suffering  and  afSicted  humanity  shall  not  be 
subjected  to  the  care  and  treatment  of  unlearned  and  imskilled 
persons.    In  its  effort  to  prevent  such  a  misfortune  to  its  peo- 
ple, the  state  may  adopt  a  standard  for  the  test  of  fitness  to  en- 
-gage  in  the  work  of  what  should  be  a  learned  profession.'^ 

No  argument  is  needed  to  show  that  the  practice  of  the  above 
professions  is  closely  related  to  the  health  and  comfort  and  wel- 
fare of  the  people.  In  fact,  it  is  a  matter  of  common  knowl- 
edge that  the  practice  of  medicine  and  surgery  by  unskilled  par- 
ties may  seriously  affect  or  endanger  the  very  life  of  individ- 
uals treated  or  operated  upon.  The  exercise  of  the  police  power 
by  the  state,  within  its  proper  sphere,  is  well  calculated  to  pro- 
mote and  safeguard  the  public  welfare  and  subserve  the  best 
interests  of  society.  But  this  power,  however  comprehensive 
it  may  be  under  our  fundamental  law,  has  its  limitations.  In 
Ee  Jacobs,  98  N".  Y.  108,  110,  50  Am.  Rep.  636,  Earl,  J.,  says: 
'''The  limit  of  the  power  cannot  be  accurately  defined,  and  the 
<50urts  have  not  been  able  or  willing  definitely  to  circumscribe 
it.    But  the  power,  however  broad  and  extensive,  is  not  above 

the  constitution Generally,  it  is  for  the  legislature  to 

determine  what  laws  and  regulations  are  needed  to  protect  the 
public  health  •**  and  secure  the  public  comfort  and  safety,  and 
while  its  measures  are  calculated,  intended,  convenient  and  ap« 
propriate  to  accomplish  these  ends,  the  exercise  of  its  discretion 
18  not  subject  to  review  by  the  courts.  But  they  must  have  some 
relation  to  these  ends.  Under  the  mere  guise  of  police  regula* 
tions,  personal  rights  and  private  property  cannot  be  arbitrarily; 
invaded.'* 

Again,  in  Slaughter-house  Cases,  16  Wall.  36,  87,  Mr.  Jus- 
tice Field  observes:  ^AU  sorts  of  restrictions  and  burdens  are 
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expected  of  him,  and  this  act,  when  practically  enforced,  may 
or  may  not  exact  it  of  him/' 

Assuming,  for  the  purpose  of  the  present  controversy,  that 
the  propositions  announced  by  the  majority  of  the  court  in  the 
New  York  case  last  cited  are  good  law,  still,  we  think  that  there 
is  a  marked  distinction  between  the  business  of  plumbers  and 
that  of  horseshoers,  in  the  matter  of  the  pursuit  of  their  re- 
spective avocations  in  cities.  The  plumber^s  business  may  con- 
cern and  directly  affect  the  health,  welfare,  and  comfort  of  the 
inhabitants  who  have  occasion  to  call  such  services  into  action 
in  the  commxmity  in  which  he  plies  his  vocation,  while  the  pur- 
**''  suit  of  the  trade  of  a  horseshoer,  under  ordinary  circum- 
«tanoes  and  normal  conditions,  would  have  no  such  effect. 

The  supreme  court  of  the  United  States  in  AUgeyer  v.  Louis- 
iana, 165  TJ.  S.  589,  17  Sup.  Ct.  Bep,  427,  41  L.  ed.  832,  in  de^ 
fining  tiie  w<»d  ^liberty''  as  the  same  appears  in  the  fourteenth 
amendment  of  the  federal  constitution,  uses  this  language :"  Tho 
liberty  mentioned  in  that  axnendmait  means  not  only  the  right 
of  the  citizen  to  be  free  from  mere  physical  restraint  of  his  per- 
«on  by  incarceration,  but  the  term  is  deemed  to  embrace  the 
right  of  the  citizen  to  be  free  in  the  enjoyment  o{  all  his  facul* 
ties ;  to  be  free  to  use  them  in  all  lawful  ways ;  to  live  and  work 
^here  he  will;  to  earn  his  livelihood  by  any  lawful  calling;  to 
pursue  any  livelihood  or  avocation,  and  for  that  purpose  to 
ente?  into  all  contracts  which  may  be  proper,  necessary  and  es- 
sential to  his  carrying  out  to  a  successful  conclusion  the  pur- 
pQsea  above  mentioned.'' 

The  opinion  of  the  court  in  that  case  vr,gs  delivered  by  Mr. 
Justice  Peckham,  who  wrote  the  dissenting  opinion  in  People 
V.  Ward^  of  City  Prison,  144  K  Y.  529,  39  N.  E.  686,  27 
Xb  B.  A.  718,  as  above  noted.  The  only  cases  directly  upon  the 
point  are  from  Illinoifl  and  New  York,  in  each  of  which  an 
enactment  similar  to  the  one  here  in  question  is  held  uncon- 
stitutional, as  being  an  arbitrary  interference  with  personal 
liberty  and  private  property  of  the  eitisen  without  d\^e  process 
of  law:  Besseti^  v.  People,  193  IlL  334,  62  N.  E.  215,  56  L. 
E.  A.  658;  People  v.  Beattie,  Q&  N.  Y.  Supp.  193,  96  App.  Div. 
383. 

It  seems  to  us  that  these  cases  state  the  correct  rule.  We 
•coneludey  therefore,  that  the  act  complained  of  cannot  be  sus* 
iained  as  a  legitimate  exercise  of  the  police  power,  under  the 
fundamental  law  of  this  state,  and  that  the  prayer  of  petitioner 
must  be  granted.    The  petitioner  is  discharged. 


Ameucas  Stati  Betoh?,  Toi~  104. 


"L-,i»| 

raak.  Ul,  H  I 


i 


Tht  I^yuf«lnv  it  Ct^ftrmt  te  mrnirv  •  t*ri>er  to  obtai*  a 

M  *  ««adilia«  t»  kis  n^ht  to  f'>::ow  kia  c^llim^:    St»t«  ^     " 
KimB.  60.  r»  Am.  St.  Bfp.  t^i  £•.»:*  t.  Sharpies^  31   Wa  . 

Am.  m.  Sep.  M3;  m  %  plaabn:  Siatc  t.  Gardver,   58  Okia  SL  31, 

tS  Am.  St   Eep.  TS5:   ar  u  m^iMcr:   St.  Loo»    »-    Merrw-  ' 

Mfc.  Cou,   13»  Vol  34'.\  61  Ab.  St.  B«t<^  474;  «    &  (vidc: 
Sw^u.  M  Me.  9»,  60  Ab.  St.  BcpL  Z^J. 


LTSCH  T.  KISETH. 
t3c  WMfe.  sts,  ra  Pac  923.] 

r  Kksm.— Thtt  Mm«r  •<  *  t«Km  «C  tUm 
■■d  "ivsavrnj"  hof—  is  limUe  f^  iaJBT  ixflietad  by  tkcM,  will 
•vt  (Tooi  of  M^Jc^M*  •>  bah  IB  «>deaT«ria(  t*  ftmwvmt  wi^  ■ 
JWT-     (p.  »«.) 

*»»— AT-  M— ij  nwMi  WMtwtiiiP  rf  tke  'vicMM  a 
ruaw**  ekaiaet^  of  a  h«ae  by  oaa  ^plojcd  to  driTo  it  ia  ui^tiA 
t«  U*  •«>«.     (p.  960.} 

krTMMJI    MMaaij  niawi    riMlinwIiaj  Kol 
tti«  far  Jkt.— If  s  penoB  ■•  iajored  whil«  oa  tk«  pablie   hi^Mmj 
t>j  t«iBs  ma  iat«  bv  tka  rmBan*  tcaa  af  aaotbor,  allagrd  t-  ^ 
Tuioca  aail  ia  tbo  habit  of  rvuisg  aws,j,  and  diii-^  bj  u  ia 
p«t««t  acrraat,  Ib«  4]a«stioaa  whctb^  the  teas  waa  rmmUj  «  '' 
awa*''  tca^  asd  wkctber  p"'-***  waa  gaillj  of  eoatiibatacy  ■ 
feme*  m  for  the  j^zj  to  dM^aiae  if  tlta  eTtd^Mo    ' 

J.  Andenon  ud  Colemuk  A  Ballinger,  for  Qtt  ai^iellait 

L.  SuII,  H.  W.  CnTcn  and  T.  T.  UtxeO,  for  tbe  le^aadmts. 

•"  DrSBAB,  J.     Tnis  wdoo  wag  bnnigfat  by  •Riellant  U 

leiXTCT  toi  ihousaiid  eptoi  himdred  and  fifteen  dollus,  ss  dan- 

a^«3  for  pei^onal  injaries  wtich  ••■  he  claimB  to  hare  a* 

taiceJ    bv  re^fOD    of    certain    eo-called    Diligent    acta    of  re- 

fpoDJene.     It  is  alle^  that  on  ra-  about  Jaly  25,  IWK,  the  re- 

fiwnJeni*  were  the  owners  of  a  team  of  hoises  vbidi  vere  »fl4 

'-:.:.  -   i.-; ;  iji;:;-:  :.■  naming  avtr, 

''-*  ,-  5jid  horses  to  be  jf  socfa  dispos- 

^_="  ■   Iat  to  be  driven  upon  tbe  pablk 

^ ■  - r.  tbe  driTCT  of  aaii  bones  od  said 

«  th.'Q  iT.i  iLrre  careless  and  tacomp^ent  to  nun- 

^  Hid  team,  all  of  vbicb  w  veil  known  to  tbe  n- 

W  on  »aid  date;  vliile  lud  team  vsf  bong  driTa 

f  In  ibe  Krrice  at^mmAmtt  tm  tbe  pnUk  bi^ 

''**VBtj,  tbe  ^nAHlBfii  Mccnimee  with  its  wild 

^^  '"'^fl^^^Btffr  *^  '^'^  ***?  *^'^ 
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te  ^vrsi^on  to  which  it  was  attached ;  that  the  driver  did  not  con- 
x>l  ttiein,  but  leaped  from  the  wagon,  allowing  the  team,  with 
lid     li^sgon,  nnattended,  to  continue  running  away  on  said 
\f^y^CLy,  at  a  tremendous  and  reckless  speed;  that  appellant 
r&Sy   CLt  the  time,  riding  on  a  load  of  lumber  on  said  highway^ 
;piiiS  in  an  opposite  direction,  exercising  due  care  and  caution^ 
rlieo.  suddenly  said  team,  still  attached  to  their  wagon,  dashed, 
it  ^T^at  speed  and  with  no  one  to  guide  or  control  them,  around 
a  bend  in  the  road,  and  struck  the  wagon  on  which  the  appellant 
WBJB    riding,  with  great  force,  overturning  the  same,  throwing 
the  appellant  violently  to  the  ground,  and  throwing  the  lumber 
TiX^o^i^  ^™>  inflicting  the  injuries  complained  of.    The  answer 
denied  any  negligence  on  the  part  of  the  respondents,  and  al- 
leged   contributory   negligence  on   the  part   of  the  appellant* 
T7l>on  the  conclusion  of  the  introduction  of  appellant's  evidence, 
the  respondents  moved  for  a  nonsuit,  which  motion  was  sus- 
tained by  the  court.    The  cause  was  dismissed,  and  judgment 
for  costs  '^^  entered  against  the  appellant    From  tiiiis  judg- 
ment this  appeal  was  taken. 

It  is  the  contention  of  the  respondents,  in  brief,  as  gathered 
Irom  a  citation  from  the  case  of  Cadwell  v.  Amheim,  152  N.  Y. 
•182,  46  N.  B.  310,  that  there  is  no  rule  of  law  which  compels 
a  person  driving  horses  upon  a  highway  to  keep  them  absolutely 
under  control;  that  he  is  bound  to  exercise  only  that  degree 
of  diligence  and  care  which  a  man  of  ordinary  prudence  might 
be  expected  to  exercise  under  the  same  circumstances ;  that,  in 
the  course  of  the  affairs  of  life,  accidents  must  happen  and,  if 
they  are  not  attributable  to  the  breach  of  some  legal  duty  owing 
to  the  sufferer,  he  is  without  legal  right  to  complain.    This,  no 
doubt,  is  a  correct  statement  of  the  law,  but  its  application  to 
the  circumstances  of  this  case  is  not  discernible.    The  testimony 
is  comparatively  brief,  and  shows,  in  effect,  that  the  team  which 
was  the  cause  of  the  injury  was  the  team  of  respondents ;  that 
this  team  was  in  the  habit  of  running  away — that  is  to  say, 
that  it  had  run  away  several  times — often  enough,  we  think, 
to  warrant  the  submission  to  a  jury  of  the  question  whether  it 
was  a  vicious  team,  addicted  to  the  runaway  habit    The  high- 
way iB  intended  for  the  use  of  anyone  who  desires  to  use  it>  and 
no  one  has  a  right  to  use  it  to  the  exclusion  of  others,  or  i^ 
a  manner  as  to  imperil  the  rights  of  others ;  and  the  de^ 
care  which  would  be  required  of  one  driving  a  horse  tl 
a  reptitation  for  running  away  would  be  a  greater  d€ 
care  than  that  required  of  the  driver  of  a  horse  which  wa" 
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io  be  gentle,  reliable,  and  biddable.  The  general  rale  is  tbaa 
stated  in  %  Cyclopedia  368 : 

'^The  owner  or  keeper  of  a  domestic  animal  not  naturally  in- 
•dined  to  commit  mischie!^  vhile  bound  to  exerciae  ord^iaij 
*care  to  prevent  injury  being  done  by  it  to  '^^  another,  is  not 
liable  for  such  injury  if  the  animal  be  ri^tfully  in  the  place 
when  the  miediief  is  done,  unless  it  ia  afBraiatiTely  shown,  sot 
•only  that  the  animal  was  Tieious,  but  that  the  owner  or  keepo 
had  knowledge  of  the  fact  When  such  scienter  exists,  the 
•owner  or  keeper  is  accountable  for  all  the  injury  such  animal 
may  do,  without  proof  oi  any  negligence  or  &ult  in  the  keep- 
ing, and  regardless  of  his  ^wdeavoia  to  so  keep  the  animal  as 
to  prevent  the  mischief 

And  in  relation  to  notice,  it  is  stated,  at  page  378 :  ''Kmowl- 
edge  of  a  servant  or  agent  of  an  animal's  vicious  propenaties 
*will  be  imputed  to  the  master  when  audi  servant  or  agent  has 
•charge  or  control  over  the  animaL^' 

Knowledge  of  the  vvicioua  diaracter  of  a  horse,  by  one  em- 
ployed to  drive  it  in  delivering  goods,  is  imputed  to  the  owner: 
Brown  v.  Green,  1  Peone.  (Dd.)  935,  42  AtL  991.  It  was 
shown  by  the  testimony  in  this  -case  that  the  several  different 
•drivers  employed  by  the  respondents  knew  the  tendency  of  fliis 
team  to  run  away,  as  shown  by  the  testimony  of  ike  drivers 
ihat  the  horses  had,  at  difiEerent  times,  run  away,  or  attempted 
io  run  away. 

The  respondents  furnish  in  their  brief  an  extended  and  eun- 
•est  argument  to  show  .that  the  infitances  proven  were  in- 
stances of  mild  runaways,  aoiot  exhibiting  any  particularly 
vicious  tendencies  on  the  part  ef  Ihe  horses^  but  that  they 
•either  ran  under  provocation,  or  did  not  ran  with  any  degree  of 
velocity ;  while  it  is  contended  by  the  appdlant  that  the  testi- 
mony shows  that  the  horses  were  what  mi^  be  teemed, -in  com- 
mon parlance,  ^'runaway  horses.^'  The  necessity  for  the  argu- 
ment, outside  of  the  testimosy  atsdf,  diows  that  this  is  a  case 
peculiarly  adapted  to  the  investigation  of  a  jujry  to  determine^ 
irom  all  ihe  circumstances  shown,  the  character  of  the  horses 
in  this  regard.  As  eatly  as  the  ffepart  ^f  the  case  of  '^  He- 
•Quillan  v.  Seattle,  10  Wash.  464^  45  Am.  Si  Bep.  799,  38  Vm 
1119,  it  was  decided  by  this  court  that  the  question  of  con- 
tributory negligence  is  for  the  jury  io  determine^  from  aU  th^ 
facts  and  circumstances  of  the  particular  case,  and  that  it  19 
in  rare  cases  that  the  court  is  justified  in  withdrawing  it 
the  jury.     The  -same  'doctrine  provafls  throoghont  1^ 
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refeience  to  the  allied  neigligence  of  defeadants,  and  that  has 
been  the  unif onn  holdixig  oi  this  court  from  that  time  UBtil 
the  preseat  In  Grand  Trunk  B.  Go.  ▼.  Iveg^  144  IT.  S.  408, 
12  Snp.  Ct  Bep.  679,  36  L.  ed.  485,  the  trial  court,  in  this  con- 
neciion,  gave  the  foUowing  infitruction  to  the  jury:  ^^You  fix 
the  standard  for  reasonable,  prudent^  and  cautious  men  under 
the  circumstances  of  the  case  as  you  find  them,  according  to 
jour  judgment  and  experience  of  what  that  class  of  men  do 
under  these  circumstances,  and  ttien  test  the  conduct  involved, 
^nd  try  it  by  that  standard;  and  neither  the  judge  who  tries  the 
'Caae^  nor  any  other  peison,  can  supply  you  with  the  criterion  of 
judgment  by  any  opinion  he  m«^  have  on  that  subject^' 

The  supreme  court  of  the  United  States,  in  passing  upon  this 
instruction,  indorsed  it  hx  the  following  language:  '^But  it  seems 
to  us  that  the  instruction  was  correct,  as  an  abstract  principle 
of  law,  and  was  also  applicable  to  the  facts  brought  out  at  the 
trial  of  the  case.    There  is  no  fixed  standard  in  the  law  by 
'which  a  court  is  enabled  to  arbitrarily  say  in  every  case  what 
•conduct  shall  be  considered  reasonable  and  prudent,  and  what 
shall  constitute  ordinary  care,  under  any  and  all  circumstances. 
The  terms  'ordinary  care,'  'reasonable  prudence,*  and  such  like 
terms,  as  ^plied  to  the  conduct  and  affairs  of  men,  have  a  rel- 
ative significance,  and  cannot  be  arbitrarily  defined.    What  may 
be  deemed  ordinary  care  in  one  case  may,  under  different  sur- 
Toundings  and  circumstances,  be  gross  negligence.    The  policy 
of  the  law  has  relegated  Hxe  determination  of  such  questions 
to  the  jury,  under  proper  instructions  from  the  court.    It  is 
their  province  to  note  ^'^^  the  special  circumstances  and  sur- 
roundings of  each  particular  case,  and  then  say  whether  the 
<*onduct  of  the  parties  in  that  ease  was  such  as  would  be  expected 
of  reasonable,  prudent  men,  under  the  same  state  of  affairs. 
When  a  given  state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to  whether  there  was  neglir 
gence  or  not,  the  detennination  ol  the  matter  is  for  the  jury. 
It  is  only  where  the  facts  are  such  that  all  reasonable  men  draw 
the  same  conclusion  from  them  that  the  question  of  negligence 
is  ever  considered  as  one  of  law  for  the  courf 

This  case  was  approved  by  this  court  in  Steele  v.  Northern 
Pac.  By.  Co.,  21  Wash.  287,  57  Pac.  820,  and  the  announce- 
ment of  tiie  law  in  that  case  has  been  uniformly  adopted  as  the 
rule  governing  damage  cases.  The  court,  in  the  case  just  above 
cited,  lays  down  the  same  rule  in  regard  to  contributory  neg- 
ligence, and  says  there  is  no  more  of  an  absolute  standard  of 

Am.  St.  R«p.,  YoL  104-61 
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oidinaij  care  and  diligence  in  one  instance  than  in  the  others 
It  cannot  be  determined  from  tfae  testimony  in  this  case  that 
there  cotdd  be  no  donbt  as  to  whether  ttiis  team  was  in  the 
habit  of  ninning  away.  It  cannot  be  determined,  aa  a  matter 
of  law,  that  snch  was  not  the  halnt  of  the  team,  a  determinaticai 
which  would  have  to  be  made  before  tfae  comt  wonld  be  an- 
tiiorized  in  aaanming  to  take  the  case  from  the  jnij  and  dedde 
that  question  of  fact  itsell  The  same  may  be  said  of  the  caor- 
toition  of  the  respondents  that  the  appellant  was  gnilty  of  con- 
tiibntoty  negligence. 

The  judgment  will  be  rererBed  and  the  cause  remanded,  with 
instracUons  to  gnut  a  new  triaL 

Fullerton,  C.  J.,  and  Anden^  Hadle^  and  Monnt^  J  J.,  con- 


n«  Ovner  of  a  Domettie  Animal  is  not  In  general  limble  for  an  b- 
jnry  eonunittod  b;  it  whDe  in  a  place  wbera  it  rightful];  ma;  be, 
onlen  it  is  ihown  that  the  aainal  wa«  Tieicmi  in  th«  partiealar 
«anplained  of,  nnd  that  tbo  owner  bad  uotie«  of  vneb  propenntj. 
If,  however,  the  owner  knew  of  the  vieiaiia  propensitjr,  he  niiwt 
reatraia  it  at  bis  peril,  and  ia  answerable  for  injnriea  inflietod  by  it: 
Morgan  t.  Hodnell,  52  Ohio  St.  552,  49  Am.  St  B«p.  741;  Clowdis  t. 
f^^ono  Flame  etc.  Co.,  118  CaU  315,  62  Am.  St.  Bep.  238;  Crowloj  t. 
Oroonell,  73  Yt.  45,  87  Am.  8L  Bap.  6M;  note  to  Faraona  t.  Xanaer, 
•7  Ak  St.  Bep.  287,  S88. 


ANBEBSONv.SEATTMJ-TACOMAINTEETJBBAN  BAIIr 
WAT  COMPANY. 
[M  Waab.  S87,  78  Fnc  1013.] 
aAlLBOAHa— HagHgtB    Dam«r  from  Tfafrd  BaO.— A.  pas- 

■engor  wrongfnll;  ejected  from  a  railroad  trxin  a  diatanea  fron  bs 
starting  point  is  not  a  treepaaaer  while  walking  back  to  aQch  point 
upon  the  railroad  right  of  way,  nor  does  be  in  so  doing  aHoine  tb» 
nnnanal  risk  of  danger  from  contact  with  an  nneovered  and  n^m- 
teeted  eleetrieall;  charged  third  rail,  of  which  be  ia  not  warned,  and 
of  which  h«  baa  n*  notice  or  knowledge,     (pp.  968,  969.) 

R  AHiBOAPa— Wo^lganca— QawtlBU    for  Jarr— Dangar  trom 

^itd  BadL— If  »  railroad  paMcngw,  while  walking  back  along  the 

IttLi'.    right   of   way  to   his   starting  point,   sustains   injor;,   after 

\g  V  roagfnllj  ejected  from  a  train,  hj  reason  of  coming  in  contact 

,  a--  iinproteeted  and  eleetrieaUy  charged  third  rail,  of  the  dnagM' 

1     i.li  ha  has  no  warning,  or  knowledge,  or  notice,  the  qne«ti<m» 

I  I-  !  negligence  of  the  railway  company,  and  of  the  contribntory 

■y  rce   of   BQch    injored    passenger,   are   for   the   jury   to    decide 

tr  )  roper  instructions,  and  it  ia  error  t«  withdraw  them,  and  t» 

I  a.  Honsnit.     (p.  970.) 
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X  M.  Epler^  for  the  appellant. 

Piles,  Donworth  &  Howe^  for  the  respondent. 


HADLET,  J.    This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  the  appellant  and  alleged  to  have 
been  caused  by  the  negligence  of  the  respondent.    The  respond- 
ent is  the  owner  and  operator  of  an  electric  railroad  between 
the  cities  of  Seattle  and  Tacoma.     The  appellant^s  complaint 
alleges  that,  on  the  fifth  day  of  October,  1902,  he  was  a  passen- 
ger on  a  car  of  the  respondent  going  from  Tacoma  to  Seattle, 
and  was  riding  on  a  ticket  purchased  by  him  at  Seattle  from 
an  agent  of  the  respondent,  which  ticket  entitled  him  to  ride 
on  respondent's  cars  from  Seattle  to  Tacoma  and  return;  that 
he  was  on  a  car  of  respondent,  riding  on  said  ticket,  when  the 
car  reached  a  point  about  four  miles  from  Tacoma  in  the  direc- 
tion of  Seattle;  that  the  cars  were  stopped  at  said  point,  and 
one  of  the  men  in  charge— either  the  motorman  or  conductor — 
twice  requested  appellant,  in  a  manner  amounting  to  a  com- 
mand, to  get  off  the  car;  that  he  did  get  off,  and  the  car  at  once 
started,  leaving  appellant  standing  beside  the  track  at  a  station, 
the  name  of  which  is  unknown  to  him ;  that,  upon  being  forced 
to  get  off  the  car,  he  at  once  started  back  toward  Tacoma,  and 
walked  on  the  ties  of  the  railroad  bed;  that  he  had  proceeded 
about  a  mile,  to  a  point  where  the  roadbed  is  upon  an  embank- 
ment, elevated  some  five  or  six  feet,  the  embankment  being  quite 
steep,  at  which  place  he  saw  a  bridge  a  short  distance  ahead; 
that,  for  fear  of  some  accident,  he  tried  to  get  off  the  roadbed 
and  down  the  embankment,  and,  in  his  efforts  to  descend,  he 
reached  out  his  hand  and  took  hold  of  one  of  the  rails  placed 
and  used  by  respondent  on  its  track,  when  he  received  a  '"^  ter- 
rible electric  shock;  that  the  shock  was  so  severe  that  it  ren- 
dered him  unconscious,  threw  him  prostrate  upon  the  ground, 
where  he  lay  in  an  insensible  condition  three-quarters  of  an 
hour,  and,  on  recovering  consciousness,  he  found  he  could  not 
use  his  left  hand,  arm,  or  leg,  they  seeming  to  be  paralyzed; 
that  he  was  injured  about  6 :30  P.  M.,  and,  after  recovering  con- 
sciousness, he  dragged  himself  along  by  the  aid  of  his  unin- 
jured leg  until  he  reached  a  hotel  in  Tacoma,  about  1  o'clock 
A.  M. ;  that  respondent  company  had  left  said  rail  so  charged 
with  electricity  in  an  exposed  position,  with  no  covering  over  it, 
and  with  nothing  to  protect  anyone  who  should  touch  it,  from 
receiving  the  full  force  of  the  electric  charge  borne  by  the  rail ; 
that  in  so  doing  respondent  was  guilty  of  negligence,  and  that 
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by  reason  of  such  negligence  appdlant  was  injnied  wiihonfc 
fault  on  his  part  The  nature  and  continuing  effect  of  the  in- 
juries are  also  set  forth  in  detaiL  The  answer  is  a  general  de- 
nial of  the  material  ayerments  of  the  complaint^  and  it  also 
affirmatively  alleges  omtributoiy  negligence.  A  trial  waa  had 
before  the  court  and  a  jury.  At  the  conclusicHi  of  the  plaintiff** 
OTidence,  the  respondent  challenged  the  sufficiency  of  the  evi- 
dence to  sustain  a  verdict  in  behalf  of  plaintiff,  and  moved  the 
court  to  take  the  case  from  the  jury,  and  enter  judgment  in 
f aTor  of  the  defendant,  as  provided  by  statute.  The  moticm  was 
granted  by  the  court,  and  judgment  waa  entered  dismissing 
the  action,  at  plaintiff's  costs.    The  plaintiff  has  appealed. 

The  evidence  shows  that  appellant  had  bought  a  round-trip 
ticket  for  passage  over  respondent's  road  from  Seattle  to  Ta- 
coma  and  return.  He  had  made  the  trip  from  Seattle  to  Ta- 
coma  in  the  afternoon  of  the  day  the  accident  happened.  After 
spending  some  time  in  Tacoma»  and  ^^^  at  about  6  o'dock  in 
the  evening,  he  attempted  to  get  upon  one  of  respondent's  cazs 
for  the  return  trip  to  Seattle,  llie  car  was  then  on  Pacific 
avenue  in  Tacoma.  He  approached  it  from  the  left  side,  and 
just  as  it  was  starting  he  stepped  upon  the  front  step.  The  front 
door  upon  that  side  was  closed,  and  appellant  says  he  thought 
they  were  going  to  open  it  and  let  him  in,  but  they  did  not  do 
so.  There  is  evidence  to  the  effect  that,  when  these  cars  were 
afterward  flasrged  across  the  Northern  Pacific  railroad  tracks 
in  Tacoma,  the  appellant  had  sufficient  time  to  go  around  the 
car  and  get  into  it  from  the  other  side.  But  it  ako  appears 
from  the  evidence  that  he  did  step  off  at  said  place,  and  that 
the  car  started  again  almost  immediately,  when  he  stepped  bac^ 
where  he  had  been  standing.  Whether  there  was  sufficient  time 
for  appellant  to  have  gone  around  the  car  and  entered  it  from 
the  right  side  or  not,  he  in  any  event  did  not  do  so,  and  re- 
mained upon  the  left  fnmt  step  until  the  car  reached  the  fir^ 
station  out  of  Tacoma.  Upon  reaching  this  station  the  motor- 
man  opened  the  door  and  told  appellant  he  must  get  off  the  car. 
Appellant  stepped  with  one  foot  onto  the  station  platform,  and 
the  car  started  immediately.  He  then  jumped  back  upon  the  car 
step,  and  the  car  was  again  stopped,  when  he  was  forced  to  get 
off.  When  he  was  told  he  must  get  off  he  said:  '^I  have  got  a 
ticket  to  go  to  Seattle.  Give  me  time  to  get  around  on  the 
other  side  and  get  on  the  car."  But  no  time  was  given,  and 
the  car  immediately  moyed  away.  Being  thus  left,  and  believ- 
ing that  his  business  required  his  return  home  that  nighty  ap- 
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pellant  immediately  started  back  toward  Tacoma  for  the  pur- 
pose of  trying  to  get  a  boat  for  Seattle.  By  this  time  dark- 
ness had  come  on^  and  appellant,  being  a  stranger  to  the  sur- 
iDimdingB,  and  unacquainted  with  the  topography  and  high- 
ways of  the  *^  locality,  started  to  walk  upon  the  railroad  track, 
with  the  result  stated  in  his  complaint. 

The  trial  court,  when  ruling  upon  the  motion  for  nonsuit^ 
stated,  as  shown  by  the  record:  "I  do  not  think  there  is  any 
doubt  but  what  the  evidence  shows  that  the  defendant  neglected 
its  duty  to  the  plaintiff  in  not  either  permitting  him  to  go  in 
the  car  fnmi  the  front  door  where  he  was  hanging  on  the  out- 
side, or  giving  him  sufficient  time  to  get  around  to  the  other 
ude  of  the  train,  where  he  could  get  in  where  it  was  open.*' 
The  court  further  stated  that  he  believed  appellant  would  have 
a  cause  of  action  against  respondent  for  wrongfully  leaving  him 
at  the  station,  but  that  he  was  guilty  of  negligence  when  he 
started  to. walk  on  the  railroad  track,  and  is  not  entitled  to  re- 
cover for  his  injuries.    The  appellant,  however,  bases  his  right 
to  recover  upon  the  theory  that  respondent  negligently  put  him 
(A  the  car  on  the  right  of  way,  when  that  right  of  way  was  in 
an  unsafe   condition,  and  without  giving  him  any  notice    or 
warning  of  the  danger.    He  testified  that  he  did  not  know  of 
the  existence  of  the  electrically  charged  rail,  and  there  is  nO' 
evidence  to  the  contrary.    This  accident  occurred  on  the  first 
Sunday  after  the  road  was  opened  for  travel.    There  is  evi- 
dence that  the  newspapers  had  mentioned  the  matter  of  this 
third  rail,  but  it  does  not  appear  that  appellant  knew  about  it. 
^e  evidence  shows  that  neither  the  motorman  nor  the  con- 
ductor, nor  anyone  else,  notified  him,  or  warned  him,  of  the  dan- 
ger, when  he  was  put  off  the  car.    It  must,  therefore,  be  as- 
Bomed,  for  the  purposes  of  this  discussion,  that  he  was  in  abso- 
lute ignorance  of  the  presence  of  danger  from  such  a  source. 
It  appears  that  a  notice  was  posted  at  the  station  calling  atten- 
tion to  this  dangerous  rail,  but  in  the  darkness  appellant  did 
xtot  see  it,  and  knew  nothing  of  it.    There  were  some  electric 
*^  lights  at  the  station,  but  he  did  not  see  the  notice,  and 
started  to  walk  upon  the  track  in  entire  ignorance  of  the-  pres- 
ence of  any  danger  not  ordinarily  to  be  expected  when  walking 
'ipon  a  railway  track    The  respondent   claims   that,    having 
fenced  its  right  of  way,  and  posted  the  notices  as  to  danger,  it 
thereby  discharged  its  duty  in  the  way  of  securing  the  public, 
and  was  entitled  to  use  upon  its  own  premises  such  devices  as 
it  chose  to  operate.    It  is,  therefore,  claimed  that  appellant  was 
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a  trespasser  upon  respondent's  premises  at  the  time  he  was  in- 
jured^ and  for  that  reason  cannot  recover. 

It  cannot  be  said  that  appellant's  presence  upon  respondent's 
premises  was  initiated  by  trespass.    He  had,  by  contract  and 
for  a  consideration,  first  entered  upon  the  premises,  and  had 
been  carried  as  a  passenger  from  Seattle  to  Tacoma.     The  same 
contract  called  for  his  transportation  from  Tacoma  to  Seattle; 
and  he  therefore  not  only  had  a  right  to  be  upon  the  premises, 
but  was  there  by  the  invitation  and  consent  of  respondent     The 
conduct  of  respondent's  agents  and  employes,  in  forcing  him  to 
leave  the  car,  is  imexplainable  in  the  light  of  the  evidence  in 
the  record.     Certainly  the  demand  for  speed  in  modem  travel 
does  not  call  for  such  zeal  on  the  part  of  the  employes  of  a 
railway  company  that  time  shall  not  be  given  a  passenger  to 
get  aboard  when  he  has  already  paid  his  money^  in  the  usual 
manner,  for  his  transportation.    The  fact  remains  in  this  in- 
stance, however,  as  appears  from  the  record,  that  just  that  thing 
occurred,  and  appellant  was  forced  to  step  from  the  car  upon 
respondent's  right  of  way.    He  was,  therefore,  not  a  trespasser 
ab  initio,  and  certainly  not  onoi  up  to  the  time  he  was  left,  in 
the  night-time,  at  a  strange  place  upon  respondent's  premises. 
Being  thus  left  upon  the  premises  ^^^  where  he  had  a  right  to 
be,  did  he  thereafter  become  a  trespasser? 

It  is  true,  he  was  left  at  a  station  surrounded  by  farm-houses, 
but  that  was  only  part  of  the  premises  to  which  he  had  been 
invited  by  respondent,  when  it  accepted  his  money  and  agreed 
to  carry  him  as  a  passenger.    He  had  the  right  to  pass  over  the 
entire  right  of  way  in  respondent's  cars,  but  that  right  had 
been  denied  him.    When  he  was  left  by  respondent,  he  was 
not  directed  to  leave  its  premises^  but  was  merely  forced  from 
its  cars,  and  deposited  upon  its  right  of  way.    He  was  not  in- 
formed how,  in  the  night-time,  he  could  find  his  way  over  the 
ordinary  highways.    Being  thus  left  upon  the  premises,  under 
all  these  circumstances,  did  he  have  no  rights  greater  than  those 
of  an  ordinary  trespasser,  when  he  moved  along  respondent's 
track?    It  is  true  he  was  not  invited  upon  the  premises  as  a 
pedestrian,  but  he  was  invited  to  come  for  business  purposes, 
ind  we  believe,  under  all  the  conditions,  that  he  did  not  become 
trespasser  in  the  really   tortious  sense  of  that   term,  even 
ough  some  elements  of  technical  trespass  may  have  been  prei* 
t.    He  was,  in  any  event,  entitled  to  the  reasonable  protec- 
n  from  Injury  which  one  human  being  owes  to  another  when 
ced  in  like  situation.    Sespondent's  agents  must  have  known 
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that,  from  common  experience^  the  thing  appellant  was  most 
Apt  to  do  was  to  take  the  track  back  to  Tacoma.  They  should, 
therefore,  have  seen  that  he  was  advised  of  the  danger  of  snch 
a  course  because  of  the  nnnsual  and  imperceivable  danger  to  an 
uninformed  traveler.  Doubtless  he  was  required  to  take  the 
risk  of  all  ordinary  dangers  attending  a  pedestrian  upon  a  rail- 
way track,  such  as  contact  with  moving  trains,  falling  through 
bridges,  and  other  usual  dangers.  But  since  he  came  upon  re- 
spondent's ^^  premises  rightfully,  and  did  not  come  as  a  will- 
ful trespasser,  we  think  he  was  not  required  to  take  the  risk 
of  such  an  unusual  and  hidden  danger  as  this  third  rail.  Its 
character  was  unknown  to  him^  and  its  powerful  death-dealing 
lorce  was  entirely  concealed. 

*'The  great  force  that  was  being  carried  over  the  wires  gave 
no  evidence  of  its  existence.  There  was  no  means  for  a  man 
of  ordinary  education  to  distinguish  whether  the  wire  was  dead 
or  alive.  It  had  all  the  appearance  of  having  been  properly 
insulated.  From  this  fact  there  was  an  invitation  or  induce- 
ment held  out  to  Clements  to  risk  the  consequences  of  contact^ ^ : 
Clements  v.  Louisiana  Electric  Light  Co.,  44  La.  Ann.  692,  32 
Am.  St.  Bep.  348,  11  South.  51,  16  L.  B.  A.  43,  4  Am.  Elec. 
Oases,  381,  386. 

In  the  case  at  bar,  however,  the  dangerous  agency  was  not  a 
wire,  which,  when  strung  upon  insulators,  may  ordinarily  be 
supposed  to  be  charged  with  electricity,  but  it  was  a  common 
rail,  bearing  only  the  appearance  of  an  ordinary  rail  of  a  rail- 
way track,  and  disclosing  no  connective  relations  which  would 
render  it  more  dangerous  than  an  ordinary  piece  of  iron.  If 
modem  transportation  methods  involve  the  use  of  such  con- 
cealed, unprotected,  dangerous,  and  deadly  devices  where  per- 
sons of  common  experience  may  be  expected  to  come  in  contact 
with  them,  we  believe  those  who  use  them  should  not  escape 
liability  unless  they  exercise  such  a  degree  of  care  to  warn  and 
protect  those  who  are  injured  as  the  circimistances  and  sur- 
TOTmdings  reasonably  require.  Whether  such  care  is  exercised 
in  a  given  case,  becomes  a  question  of  fact  for  the  jury.  In 
a  case  of  this  kind,  the  conditions  are  out  of  the  ordinary  and 
call  for  care  commensurate  therewith.  To  the  uninformed, 
the  danger  in  this  rail  was  as  completely  hidden  as  is  the  dan- 
ger in  the  case  of  a  spring  gun.  It  is  true,  spring  guns  are 
usually  set  for  the  express  purpose  of  ®^  inflicting  injury  or 
taking  life,  while  this  rail  was  placed  without  such  intention, 
but  to  be  applied  to  the  useful  purposes  of  commerce  and  trar 
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portation.    To  one  ignorant  of  the  presence  of  the  danger,  haw- 
ever,  injury  foUowB  alike  as  the  result  of  coming  in  contact 
with  either  device.    This  court  has  held  that  death  to  an  abso- 
lute trespasser  frcHn  the  discharge  of  a  spring  gun  not  set  to 
kill  any  particular  person,  makes  the  one  who  sets  it  guilty  of 
murder  in  the  second  degree :  State  v.  Barr,  11  Wash.  481,  4S 
Am.  St.  Bep.  890,  39  Pac  1080,  29  L.  B.  A.  154.     While  the 
absence  of  criminal  intent  may  remove  this  case  from  Uie  do- 
main of  crime,  yet  resultant  damage  from  n^lect  to  sufficiently 
guard  and  warn  against  what  is,  in  itself,  an  entirely  concealed 
death  trap  is,  in  effect^  the  same  as  that  visited  by  the  spring 
gun,  and  is  certainly  ground  for  recovery  of  damages.     Whether, 
such  neglect  exists  in  this  case  is  for  tiie  jury  to  say,  and  the 
same  is  also  true  as  to  whether  appellant  was  guilty  of  contiib- 
ntory  negligence. 

The  general  principle  applying  to  those  who  go  upon  premises 
of  another  by  invitation  or  inducement  for  business  purposes 
is  well  expressed  in  Carleton  v.  Franconia  Iron  ft  Steel  Co.,  99 
Maes.  216,  as  follows :  ^'The  owner  or  occupant  of  land  is  liable 
in  damages  to  those  coming  to  it,  using  due  care,  at  his  invita- 
tion or  inducement,  express  or  implied,  on  any  business  to  be 
transacted  with  or  permitted  by  him,  for  an  injury  occasioned 
by  the  unsafe  condition  of  the  land  or  of  the  access  to  it,  which 
is  known  to  him  and  not  to  them  and  which  he  has  negligenilj 
suffered  to  exist  and  has  given  them  no  notice  of.'' 

The  above  statement  of  principle  exactly  covers  the  rdations 
of  respondent  and  appellant  at  the  time  and  place  the  latter 
was  put  off  the  car.    If  he  had,  at  that  place,  come  in  contact 
with  this  hidden  danger,  the  stated  principle  ^^  would  have 
completely  covered  this  case  without  leaving  room  for  argn* 
ment    The  concealed  danger  was  not,  however,  at  that  imme- 
diate point,  but  first  appeared  just  outside  the  station  grounds, 
a  few  feet  away.    Unless  a  radical  change  of  relationship  oc- 
curred the  moment  appellant  crossed  the  line  between  the  sta- 
tion grounds  and  the  unprotected  third  rail,  then  it  did  not  occur 
at  all.   For  reasons  already  stated,  we  think,  as  he  was  not  a 
trespasser  in  the  beginning,  he  did  not  become  a  real  trespasser 
'"  but  was  on  respondent's  premises  by  inducement  for  busi- 
'rposes,  and  being  left  as  he  was  under  the  peculiar  cir- 
ces,  he  was  not  required  to  measure  with  exactness  any 
mber  of  square  feet  of  respondent's  right  of  way  which 
occupy  and  at  the  same  time  feel  secure  from  hidden 
ual  dangers,  unless  he  had  been  warned  of  the  danger. 
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We  {before  think  the  authority  quoted  is  applicable  to  appel- 
anfs  Bitnation  at  the  time  he  was  injured.  The  same  principle  m 
raatained  in  the  following  cases :  Burnett  v.  Bailroad  Co.,  102  U. 
8.  677, 26  li.  ecL  235 ;  Nickeraon  v.  Tirrell,  127  Mass.  236 ;  Davifr 
f .  Central  Gong.  Soc.,  129  Mass.  367,  37  Am.  Bep.  368 ;  Beck  v. 
Carter,  68  N.  Y.  283,  23  Am.  Bep.  175;  Camp  v.  Wood,  76  N, 
Y.  92,  32  Am.  Bep.  282;  Hayward  v.  Merrill,  94  111.  349,  34 
Am.  Bqp.  229 ;  Hartwig  t.  Chicago  etc.  B.  Co.,  49  Wis.  358,  r> 
N,  W.  865, 

Bespondent  cites  a  number  of  cases  where  the  relationship 
in  the  beginning  was  that  of  trespasser,  and  so  coatiniied  until 
the  time  of  the  injury.    Sueh,  as  we  have  seen,  was  not  true 
here.    In  Ham  v.  Delaware  etc.  Canal  Co.,  155  Pa.  St  548,  26 
Atl.  757,  20  L.  B.  A.  682,  cited  by  respondent,  a  passenger  was 
wrongfully  ejected  from  a  train,  and  was  afterward  killed  while 
walking  upon  the  track.    The  standard  set  in  that  case  was  that 
the  ***  deceased  should   have   left  the  track  "at  the  earliest 
practicable  opportunity  that  a  reasonably  prudent  man  would 
have  discovered  and  seized,  and  that  the  plaintiff  had  the  bur- 
den of  proof  that  he  did  so.'*    The  question  was  left  to  the 
3^.    Tl»  same  case  is  also  cited  by  respondent  as  reported 
in  142  Pa.  St  617,  21  Atl.  1012,  in  which  the  court  uses  the 
^guage  that  nothing  short  of  ^'imperious   necessity^*    would 
have  excused  the  deceased  in  continuing  on  the  track,  but  the 
opinion  on  the  second  appeal  clearly  established  the  rule  abgv^i 
stated  as  to  prudence  and  care,  and  left  it  for  the  jury  to  decide 
the  fact  in  that  regard.    Benson  v.  Central  Pac.  R  E.  Co.,  98 
CaL  45,  32  Pac.  809,  also  dted  by  respondent,  was  a  case  where 
*  six  year  old  child  was  carried  with  her  father  beyond  her  sta- 
tion.   She  and  the  father  walked  back  upon  the  railroad  track 
•ad  the  child  was  struck  by  a  train.    Becovery   was   denied. 
The  accident  happened  in  broad  daylight,  and,  as  we  have  al- 
ready intimated,  one  walking  upon  a  railway  track  under  such 
^^uxnunstances,  although  not  a  trespasser  from  the  beginning, 
^^t,  in  the  absence  of  wanton  negligence  on  the  part  of  the 
railway  company,  take  the  risk  of  such  ordinary  dangers  as  the 
^'"^iiig  of  trains,  but  that  a  different  rule  should  apply  where 
a  concealed    deadly    agency  is  strung  continuously  along  the 
*^«wk,  and  of  which  the  pedestrian  has  received  no  notice.    Web- 
ster V.  Fitchburg  By.  Co.,  161  Mass.  298,  37  N.  E.  165,  24  L. 
^  A.  621,  was  a  case  where  a  person  in  possession  of  a  ticket, 
^Me  running  across  the  company^s  tracks  outside  the  passen- 
^  station,  apparently  to  catch  a  train  about  to  start,  was  stru^^^ 
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iind  killed  by  another  train.  Recovery  was  denied  on  the  iheoiy 
ihat  he  had  not  yet  become  a  passenger.  In  any  events  whether 
he  was  snch  or  not,  .he  was  required  to  look  out  for  sndi 
Jcnown  dangers  as  running  trains  when  ^^^^  he  was  upon  tiie 
tracks.  The  facts  of  other  cases  cited  by  respondent,  we  be- 
Jieve^  do  not  bear  sufficient  analogy  to  the  facts  of  this  case  to 
jnake  a  discussion  of  them  profitable  here. 

For  these  reasons,  we  think  the  questions  of  negligence  and 
-contributory  negligence,  under  the  evidence  as  introduced,  were 
•lor  the  jury,  under  proper  instructions.  We  therefore  think 
i;he  court  erred  in  withdrawing  the  case  from  the  jury.  The 
judgment  is  reversed,  and  the  .cause  remanded  with  instractions 
'to  proceed  with  a  new  triaL 

PuUerton,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 

The  Duty  and  Liability  of  EUctrio  Corporations  are  diseussed  in  tbe 
'monographic  note  to  Hebert  ▼.  X<ake  Charlea  lee  etc  Co.,  100  Am. 
m.  Bep.  515-539. 

Persons  Walking  Along  a  Railroad  Track,  using  it  for  a  highway, 
are  usually  held  to  assume  the  risk  of  so  doing:  Sehexnadrye  v.  Texas 
ete.  By.  Co.,  46  La.  Ann.  248,  49  Am.  St.  Bep.  321;  State  v.  Baltimore 
•etc  B.  B.  Co.,  69  Md.  494,  9  Am.  St.  Bep.  436;  Kelly  t.  Michigaa 
vCent.  B.  B.  Co.,  65  Mioh.  186,  8  Am.  St  Bep.  876. 


STATE  ^v.  O'HABB. 

[36  Wash.  516,  79  Pac  39.] 

8EDIX0TION— Ctonditioiial  Promisa  to  Marry.— A  direct  prom- 
ise to  marry  is  not  essential  to  the  erime  of  seduction,  under  a  sitat- 
iute  making  it  criminal  to  ''seduce  and  debauch  any  unmarried 
woman  of  previous  chaste  character."  Under  such  statute  any  se- 
ductive acts  or  promises  are  sufficient,  and  if  a  woman^  engaged  te 
marry,  submits  to  her  intended  husband  upon  his  conditional  prom- 
ise to  marry  her  immediately  in  ease  he  gets  her  ''into  trouble,"  the 
•crime  is  complete,     (p.  972.) 

Zent,  Lovell  &  Linn,  for  the  appellant 

C.  L.  Holcomb  and  0.  B.  Holcomb,  for  fhe  respondent. 

**•  MOUNT,  J.    Appellant  was  convicted  of  the  crime  of 
Unction.    A  number  of  errors  are  assigned,  which  are  with- 
it  merit,  and  which  do  not  require  discussion.    The  principal 
int  relied  upon  is  that  the  evidence  was  not  sufficient  to  go 
the  jury.    The  prosecuting  witness  testified,  in  substanoe. 
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tiiat  she  first  met  the  appellant  in  July,  1901;  that  she  was 
then  twenty  years  of  age;  that  she  and  appellant  began  keeping 
company  with  each  other  at  that  time^  and  continued  to  do  so 
until  the  fall  of  1902;  that  the  appellant  came  to  her  father's 
house  to  see  her  about  twice  a  week,  usually  on  Wednesday  and 
Saturday  evenings;  that  about  the  1st  of  March,  1902,  appel- 
lant proposed  marriage  to  the  witness,  and  she  accepted  ^^'^  the 
proposal;  that  the  time  for  the  marriage  was  set  for  the  spring 
of  1904 ;  that,  soon  after  the  engagement,  appellant  began  mak- 
ing proposals  for  sexual  intercourse;  that  she  refused  for  a 
week  or  two,  but  finally,  on  March  18,  1902,  after  appellant 
had  taken  her  on  his  lap  and  fondled  her,  and  assured  her  that 
no  harm  could  come  of  it,  and  that  if  he  got  her  into  trouble 
he  would  marry  her  right  away,  she  yielded  to  his  solicitations ; 
tliat  after  this  time  she  submitted  to  his  desires  quite  often, 
until  she  discovered  that  she  was  in  a  family  way,  when,  on  the 
eighteenth  day  of  July,  1902,  she  told  appellant  of  her  condi- 
tion and  requested  him  to  marry  her,  which  he  refused  to  do. 
On  the  fifteenth  day  of  January,  1903,  a  child  was  bom  to  the 
witness.     She  also  testified  that  she  never  had  sexual  inter- 
course with  anyone  else.     On  cross-examination  she  testified  in 
part  as  follows: 

''Q.  And  you  never  did  give  up,  did  you?  A.  Yes,  sir,  I 
did.  Q.  So  you  consented,  did  you?  A.  Under  promise  of 
marriage,  I  did,  yes,  sir.  Q.  You  consented  conditionally  then, 
that  he  would  marry  you  if  he  got  you  into  trouble  ?  A.  Only 
■o.  Q.  If  he  had  not  promised  to  marry  you  right  away  if  he 
got  you  into  trouble,  you  would  not  have  consented  at  the  time 
jBcni  didf  A.  No,  sir.  Q.  If  he  had  not  promised  to  marry  you 
right  away  if  he  got  you  into  trouble,  you  would  not  have  sub- 
mitted^ you  relied  on  this  conditional  promise?  A.  If  he  had 
not  promised  to  marry  me  I  would  not  have  submitted.  Q.  An- 
swer the  question.  A.  Of  course,  if  he  had  not  promised  to 
marry  me  right  away  if  he  got  me  into  trouble,  I  would  not  have 
submitted  to  him.'' 

Appellant's  contention  is  that,  because  the  prosecutrix  said 
she  submitted  to  the  appellant  only  upon  the  promise  that  he 
would  marry  her  right  away  if  he  got  her  into  trouble,  that  she 
would  not  have  submitted  but  for  ^^^  that  promise,  there  was 
no  seduction.  Several  cases  are  cited  sustaining  this  position, 
among  them  People  v.  Ryan,  63  N.  Y.  App.  Div.  429,  71  N.  Y. 
Supp.  627 ;  State  v.  Adams,  25  Or.  172,  42  Am.  St.  Rep.  790c 
35  Pae.  36,  22  L.  R.  A.  840;  Am.  &  Eng.  Ency.  of  Law,  ' 
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ed.,  p,  331.  But  in  the  Btatee  so  holding,  eepeciall;  tbe  oiie» 
cited,  there  can  be  no  criminal  seduction  under  the  etatates  ex- 
cept under  promise  of  marriage  Our  etatnte  contains  no  sacb 
pTovision.  It  ib  as  follows :  "If  any  person  seduce  and  debauch 
any  unmarried  woman  of  previously  chaste  character,  he  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  more  tttan 
five  years,  or  by  &ne  not  eiceeding  one  thousand  doUan  and 
impnwmment  in  the  county  jail  not  exceeding  one  year.  It 
before  judgment  upon  an  indictment  the  defendant  marry  the 
woman  thus  seduced,  it  is  a  bar  to  any  further  prosecution  for 
the  offense":  Ballinger's  Code,  sec.  7066. 

This  statute  does  not  limit  the  seduction  to  those  cases  only 
where  there  is  a  promiee  of  marriage,  as  in  tiie  cases  abore 
cited,  but  plainly  says,  "It  any  person  seduce  and  debauch  any 
unmarried  woman  of  a  previoiuly  chaste  character,  he  shall  be 
punished."    The  word  "seduce"  in  this  statute  is  used  in  its 
ordinary  legal  meaning,  and  implies  the  use  of  arts,  perHoasitm, 
or  wiles  to  OTercome  the  resistance  of  the  female  who  is  not  dis- 
posed, of  her  Tolition,  to  step  aside  from  the  path  of  Tirtoe. 
No  doubt  the  meet  common  metiiod  of  enticing  an  unmarried, 
virtuous  woman  from  rectitude  Is  by  promiBes  of  marriage,  but 
there  are  otiier  arts,  wiles,  and  promisee  which  may  be  made, 
and  which  may  be  acted  upon  by  a  lirtaous  woman.     If  our 
statute  had  intended  to  limit  Beduction  only  to  those  cases  where 
there  was  a  promise  of  marriage,  it  would  have  said  so,  as  has 
been  done  in  other  states.    Not  baring  said  eo,  we  most  cm- 
clude  ^'^  that  any  Bcductive  arts  or  promises,  wbere  the  fe- 
male involuntarily  and  reluctantly  yields  thereto,  are  sofiBcdenL 
It  is  true  that,  in  State  v.  Cochran,  10  Wash.  562,  39  Pac  155, 
this  court,  at  page  569,  said:  "As  to  bare  promises,  although 
the  statute  says  nothing  upon  the  subject,  none  other  than  a 
promise  of  marriage  should  be  held  sufficient"    This    state- 
ment, we  think,  was  not  necessary  to  a  decision  of  that  case 
and  was  therefore  dictum.     If,  however,  it  was  not  dictum,  w« 
'''  not  desire  to  follow  it,  because  the  statute  is  plain.     It  doa 
confine  seduction  to  a  promise  of  marriage  alone,  but,  on 
other  hand,  clearly  int^ds  that  any  other  seductive  prom- 
iccomplishing  the  same  result^  is  equally  sufBcisnt.     In  this 
there  was  an  unconditional  promise  of  marriage.     The  ^>- 
nt  had  wooed  and  won  th«  affections  of  the  prosecutrix. 
had  promised  to  become  his  wife.     She  relied  upon  him 
J  believed  in  him.     He  then  sought  her  to  have  sexual  in- 
*luae  with  him.    She  at  first  repulsed  his  advances,  bat 
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:fiiULa7^  after  several  attempts,  and  under  promise  that  he  would 

:inarry  her  at  once  if  he  got  her  into  trouble,  yielded  her  virtu* 

to  liim.    Even  though  she  submitted  to  him,  relying  solely  upon 

ihe  conditional  promise  of  marriage  and  upon  no  other,  we 

fhink  the  evidence  makes  a  plain  case  of  seduction  under  our 

statute :  State  v.  Hughes,  106  Iowa,  125,  68  Am.  St  Eep.  288, 

76  N.  W.  520,  44  L.  R.  A.  397.    Under  the  facts  in  this  case 

-we  think  there  was  a  clear  case  to  go  to  the  jury:  Cherry  v. 

State,  112  Ga.  871,  38  S.  E.  341 ;  People  v.  Wallace,  109  Cal. 

-611,  42  Pac.  159. 

There  is  no  error  in  the  record,  and  the  judgment  is  therefore 

;affimied, 

FaBertoa,  C.  J.,  and  Hadky  and  Dunbar,  JJ.,  concur. 

Whether  a  Promi$e  of  Marriage  conditioned  on  pregnancy  will  mip- 
port  a  conviction  for  seduction  ia  considered  in  the  monographic  note 
to  Bradshaw  v.  Jones,  76  Am.  St.  Bep.  675,  676. 


BOTHCHILD  BKOTHEES  v.  TREWELLA. 

[36  Wash.  679,  79  Pac.  480.] 

FBAUDUIiENT  TSAK8FEB8— Sale  of  Ooods  in  Bulk— Bern- 

«d7  of  Creditors.— If  a  sale  of  a  stock  of  goods  in  bulk  is  made 
without  demanding  a  list  of  the  seller's  creditors  as  required  by 
ctatnte  declaring  such  sale  void,  the  purchaser  is  not  liable  to  the 
•eUer's  creditors  in  a  direct  action  at  law,  and  their  only  remedy  ie 
MJk  action  of  attachment  or  i^amishment.     (p.  975.) 

H.  K.  Snell  and  B.  M.  Snell^  for  the  appellants. 
EUiB  ft  Fletcher,  for  the  respondent. 


RTIDKIN,  J.  Between  the  eighth  day  of  February, 
1902,  and  the  thirteenth  day  of  September,  1902,  one  Kennedy 
iras  engaged  in  the  retail  liquor  business,  at  the  town  of  Ho- 
-quiam,  in  this  state.  During  that  period  he  became  indebted  to 
tiie  plaintiff  in  this  action  in  the  sum  of  four  hundred  and  seven 
dollars  and  five  cents,  on  account  of  the  purchase  price  of  mer- 
ehandise,  to  be  used  in  the  conduct  of  his  business.  On  said 
thirteenth  day  of  September,  1902,  and  while  said  Kennedy  was 
«o  indebted  to  this  plaintiff  for  such  merchandise,  he  sold  sub- 
stantially hifl  entire  business  and  stock  in  trade,  in  bulk,  to  *^^ 
defendant  in  this  action.    The  defendant  did  not  demand 


974  Amebioan  State  Beports,  Vol.  104.  [Wash. 

or  receive  from,  Kennedy  any  statement  containing  the  namei 
and  addresses  of  his  creditors^  or  in  any  manner  comply  with 
the  provisions  of  the  act  of  March  16, 1901  (Laws  1901,  p.  222)^ 
commonly  known  as  '^the  sale  in  bnlk  acf  The  defendant 
paid  Kennedy  the  entire  purchase  price  of  three  thousand  two 
hundred  dollars,  and  continued  the  business  in  which  Kennedy 
had  previously  been  engaged  until  the  twenty-sixth  day  of 
January,  1903,  when  he  sold  out  to  one  Heffron.  No  acti<a 
was  ever  instituted  against  Kennedy  to  recover  the  amount  of 
this  indebtedness,  and  this  defendant  never  assumed  or  prom- 
ised to  pay  the  same.  A  demurrer  was  interposed  to  the  com- 
plaint in  the  court  below,  for  want  of  sufScient  facts,  but  the 
same  was  overruled.  At  the  trial,  the  plaintiff  recovered  a 
judgment,  according  to  the  prayer  of  the  complaint,  and  the  de- 
fendant appeals  therefrom. 

The  sole  question  presented  on  this  appeal  is  this:  Can  a 
creditor  of  a  vendor  who  sells  property  in  bulk,  without  a  com- 
pliance with  the  above-mentioned  act,  maintain  a  direct  action 
at  law  against  the  purchaser,  to  recover  the  amount  of  his 
debt?  We  think  that  he  cannot  The  only  «»*  effect  of  a  fafl- 
ure  to  comply  with  the  requirements  of  the  act,  so  far  as  the 
purchaser  is  concerned,  is  to  render  the  sale  fraudulent  and 
void.  It  does  not  differ  from  any  other  transfer  made  in  fraud 
of  creditors,  except  in  the  matter  of  the  proof  of  the  fraud*  It 
gives  the  creditor  no  direct  remedy  against  the  purchaser,  either 
in  terms  or  by  implication.  It  is  true  that  the  statute  was 
passed  for  the  protection  of  creditors;  but  so  was  the  statute  of 
Elizabeth,  which  declares  the  common  law  on  the  subject  of 
fraudulent  conveyances;  so  was  section  4575  of  Ballinger's  Code, 
declaring  conveyances,  in  trust  for  the  use  of  the  person  making 
the  same,  void;  so  was  section  4578,  of  Ballinger's  Code,  de- 
claring bills  of  sale,  not  recorded,  void,  where  the  property  i» 
left  in  the  possession  of  the  vendor;  and  so  with  other  acta  that 
might  be  enumerated.  But  in  none  of  these  cases,  so  far  as  we 
are  advised,  has  it  been  held  that  a  simple  conlract  creditor,, 
without  judgment  or  lien,  could  maintain  a  direct  action  at 
^aw  against  the  fraudulent  grantee  to  recover  his  debt. 

''If  a  fraudulent  disposition  has  actually  been  made  by  the 
"ibtor  of  his  property,  a  creditor  cannot,  in  the  absence  of 
Bcial  legislation,  bring  an  action  in  assumpsit  against  those 
10  combined  and  colluded  with  him.  Assumpsit  will  not  lie 
'  there  is  neither  an  express  promise  nor  a  privity  from  which 
e  law  will  imply  a  promise  to  pay  the  debt  of  the  creditor*': 
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Sxunp  on  Fraudulent  Conveyances,  sec.  527.  The  same  author 
eays^  in  section  528,  that  an  action  on  the  case  will  not  lie.  To 
the  same  effect  see  Wait  on  Fraudulent  Conveyances  and  Cred- 
itors' Bills,  sec.  62. 

**A  creditor  of  one  who  has  made  fraudulent  conveyances  of 
hiB  property  cannot  recover  the  amount  of  his  debt  by  an  action 
of  assumpsit  against  the  fraudulent  creditor^':  14  Am.  &  Engr 
Ency.  of  Law,  2d  ed.,  p.  351.  •^^  Nor  will  trespass  on  the  case 
lie:  14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  351.  In  Adler  v^ 
Fenton,  24  How.  407,  16  L.  ed.  696,  after  a  review  of  the 
authorities,  the  supreme  coxirt  of  the  United  States  says:  "In. 
the  absence  of  special  legislation,  we  may  safely  affirm  that  a. 
general  creditor  cannot  bring  an  action  on  the  case  against  his 
debtor,  or  against  those  combining  and  colluding  with  him  to. 
make  dispositions  of  his  property,  although  the  object  of  these: 
dispositions  be  to  hinder,  delay  and  defraud  creditors/' 

It  seems  to  be  firmly  established  that  the  only  remedy  which 
the  law  affords  a  creditor  against  a  fraudulent  transfer  of  prop* 
erty  by  his  debtor  is  to  sue  his  debtor,  and  reach  the  property 
fraudulently  transferred  by  attachment  or  garnishment.  These 
remedies  would  seem  to  foe  adequate  in  all  cases  where  the  sub- 
ject of  the  transfer  is  tangible  personal  property.  The  remedy 
in  equity  is  equally  well  defined. 

*'A  fraudulent  transfer  is  valid  against  all  persons  except 
those  who  proceed  to  appropriate  the  property  by  due  courec 
of  law  to  the  satisfaction  of  the  grantor's  debts.  As  it  is  valid 
against  a  simple  contract  creditor,  such  creditor  cannot  ask  the- 
aid  of  a  court  of  equity  to  set  aside  the  transfer,  for  it  does^ 
not  interfere  with  his  rights.  Equity  has  jurisdiction  of  fraud,. 
but  it  does  not  collect  debts.  A  creditor  must  establish  his  de- 
mand at  law,  and  obtain  a  lien  upon  the  property  before  the* 
transfer  interferes  with  his  rights  or  he  has  any  title  to  claim: 
relief  in  equity.  No  creditor  can  be  said  to  be  delayed,  hindered 
or  defrauded  by  any  conveyance  tmtil  some  property  out  of 
which  he  has  a  specific  right  to  be  satisfied  is  withdrawn  from 
hifi  reach  by  a  fraudulent  conveyance":  Bump  on  Fraudulent 
Conveyances,  sec.  535. 

Again:  "The  second  prerequisite  of  equitable  relief  is  that 
the  creditor  shall  obtain  a  lien  by  judicial  process  upon  the 
properly  conveyed,  for  it  is  well  settled  that  in  the  absence 
•**  of  statute  a  creditor  who  has  not  in  some  way  acquired 
a  right  to  have  satisfaction  out  of  his  debtor's  property  spe-^ 
dficsJly,  cannot  come  into  a  court  of  equity  to  impeach  ai 
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iTVTKDce  made  bj  his  debtor  on  tbe  ground  of  fraud'':  14  An. 
A  Kng,  EncT.  of  Lav,  pi  324. 

Hie  oolr  eonJBkt  of  anUhoritf  on  any  of  the  propoeitiGiB 
aboTe  announced  is,  vhettier  one  can  proceed  in  equity  upon  i 
more  lien  bj  attadunent  or  otherwise,  or  whetiier  he  must  first 
obtain  a  judgment  at  law  against  tiie  frandnlent  grantor.  Ub- 
lesBy  therefore,  a  transfer,  dedared  fiandnknt  and  Toid  by  fhe 
act  in  qisestion,  differs  frtm  other  transfers  declared  void  by 
other  acts,  or  by  the  principks  of  the  common  law,  this  action 
«annot  be  maintained.  We  can  disooTer  no  logical  distinction 
betaccn  the  different  daases  of  cooTejanoes  whidi  the  comnKA 
and  stttutory  law  dedare  frandnlent.  The  remedy  afforded  an 
injured  creditor  mnst,  upon  prindide,  be  the  same  in  all  cases 
unless  die  kgislatare  hM  prorided  a  different  remedj.  Tbisi 
in  our  opinion^  the  l^isLatnre  has  not  aooom[didied  by  the  act 
in  question.    The  demurrer  to  the  complaint  Aould  haTe  bea 


For  this  error,  the  judgment  of  the  court  bdow  is  rerersed, 
instnotiQDB  to  diamJas  the  action. 

Mount,  C  J^  and  FuBeitaB,  Hadky  and  Dunbax^  J J>  coa- 


Ome  mm  Bmm  m  Siatk  mf  GmtiB  im  balk  witkovt  complyiag  whk 
ih»  scaiTi?«  reqciric^  kui  to  d^Baad  a  list  of  the  seUer's  cr^tozi^ 

aad  to  9ie«  tkat  tke  porrkaae  mtaacT  is  applied  to  tkeir  paynoit,  koidi 
tke  r^ods  as  a  trvatoo  for  thoB^  aad  is  liablo  to  thewt  ia  garaishBest, 
aitho;i^  ko  is  Boc  iBdobtcd  to  tk«  seller  mad  kaa  diwpooed  of  tk« 

foods:  Koka  ▼.  Fiskback,  SS  Wa^  &,  aat^  p.  941,  aad  see  tke  boU 
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TIBBS  y.  ZIBELE. 

[55  W.  Ya.  4»,  46  a  £.  701.]] 

OPTIOK.~A  Bowav  of  AttooMgr  to  aeU  Land  does  noi  aa* 
thorize  the  execution  of  an  option,     (p.  980.) 

OPTION.— If,  Tender  a  Power  of  Attorney  to  8^  an  agent 
ezeentes  an  option,  his  principal  and  his  coagent  are  not  bound  there- 
in; and  if  the  latter  patchaees  the  land,  he  does  not  hold  it  as 
tmstee  for  the  elaimant  nndev  the  option*     (pp.  980,  981.') 

AK  OPTIOH  Oiyen  Xnider  a  Power  of  Attorney  which  does 
not  Authorize  the  option  binds  the  agent  whose  land  is  included 
therein,     (p.  932.) 

OPTIOIT— B«ToeattoiL*-AB  Optton  to  Boy  Land,  given  for  a 
money  consideration,  eaanot  be  revok.ed  during  the  time  limited,  (p. 
^82.) 

OPnOK— Bona  Fide  Pnrchaeer.— One  who  takes  an  option 
«n  land,  but  does  not  pay  the  purchase  money,  is  not  a  holder  for 
valua  without  notioe.     (pw  982.) 

Ice  &  lee  and  W.  S.  Meredith,  for  the  appellant 

W.  T.  George  and  £.  D.  Talbott>  for  the  appellees. 

••  DENT,  J.  This  is  a  suit  for  specific  performance  in- 
stituted in  the  circuit  court  of  Barbour  county  by  R.  B.  Tibbs, 
plaintiff^  against  A.  D.  Zirkle  et  al.,  in  which  the  circuit  court 
decreed  qiecific  performance  against  A.  D.  Zirkle  individually, 
but  refused  it  against  N.  0.  Keim  and  the  other  defendant. 
The  plaintiff  appeals. 

The  suit  is  founded  on  the  following  optional  contract: 
^his  agreement  witnesseth:  That  A.  D.  Zirkle,  attorney,  in 
fact  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  one  dollar,  the  receipt  of  which  is  hereby  acknowledged,  do 
hereby  sell  and  convey  to  B.  C.  Dunnington  &  Co.,  party  of  the 
second  part,  heirs  and  assigns,  the  right  to  purchase  all  the 
coal  except  from  one  to  three  acres  of  each  of  the  sixteen  farm^ 
hereby  represented  in  and  under  that  certain  tract  of  lan^ 

St.  Bep.,  YoL  104-62     (977) 
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Valley  District,  Barbour  County,  W.  Va.,  bounded  by  lands  of 
N.  T.  Arnold^  on  East,  Iforth  by  P.  Monahon  and  (yBrien 
tract,  on  West  by  Middle  Fork  Biver,  on  tiie  Sonth  by  Middle 
Fork  Biver  and  N.  T.  Arnold  and  containing  eighteen  hundred 
•*  acres,  more  or  less,  together  with  the  right  to  mine  and  re- 
move every  part  of  the  same  without  being  required  to  provide 
for  the  support  of  overlying  strata  or  surface,  and  without  being 
liable  for  any  injury  to  the  same  or  to  anything  theran  or 
thereon  by  reason  thereof  and  with  all  reasonable  privil^es  for 
ventilating,  pumping  and  draining  the  mines,  together  with  the 
free  and  uninterrupted  right  of  way  into  and  through  said  lands 
and  to  build,  keep  and  maintain  roads  and  ways  in  and  throu^ 
said  mines  forever,  for  the  transportation  of  said  coal,  etc,  asd 
of  coal  and  other  things  necessary  for  mining  purposes  from  and 
to  other  lands. 

'Tor  which  the  parties  of  the  second  part,  their  heirs  or 
assigns,  shall  pay  eighteen  dollars  per  acre  for  each  and  every 
acre  of  coal,  no  allowance  being  made  for  out  crop  as  follovs: 
Eighteen  himdred  dollars  within  sixty  days  after  this  date,  the 
balance  on  or  before  the  3d  day  of  May,  1903,  and  it  is  agreed 
that  said  second  party  shall  pay  expenses  of  survey,  abstracting 
of  titles,  etc,  and  further,  the  party  of  the  first  part  reservK 
the  right  to  bore  through  said  coal  for  oil  and  gas  and  to  mar- 
ket same  with  being  liable  for  damage. 

^'A  good  deed,  clear  of  all  encumbrances,  with  a  general  wai^ 
ranty  to  be  made  to  said  second  parties,  heirs  or  assigns  when 
so  notified  by  said  second  party. 

''It  is  expressly  understood  and  agreed  that  if  the  said  coal  is 
not  accepted  and  paid  for  by  the  party  of  the  second  part, 
heirs  or  assigns,  on  or  before  the  3d  day  of  May,  1903,  this 
agreement  may  be  considered  rescinded  and  neither  party  shaS 
be  bound  thereby.  And  it  is  agreed  that  if  the  said  1800  dol- 
lars is  not  paid  on  or  before  the  3d  day  of  March,  1903,  this 
contract  is  null  and  void,  further,  if  said  payment  is  made  and 
the  balance  $17.00  dollars  per  acre  not  paid  on  or  before  the  3d 
day  of  May,  1903,  this  contract  is  null  and  void  and  said  pay- 
ment is  a  forfeiture. 

"In  witness  whereof,  the  said  parties  have  hereto  set  their 
liands  and  seals  this  3d  day  of  January,  A.  D.  1903. 

''Signed,  sealed  and  delivered  in  the  presence  of 

"A.  D.  ZIBEXE, 
"Attoruey  in  Fact     [L.  S-l 
C.  MOBBIS.'^ 
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This  option  was  assigned  to  the  plaintiff^  who  claims  he  fully 
oonforraed  to  all  the  stipulations  thereof.  The  option  is 
•*  claimed  to  have  been  executed  by  virtue  of  the  following 
power  of  attorney: 

**Be  it  remembered  that  we,  the  undersigned,  hereby  appoint 
A.  D.  Zirkle  to  sell  our  coal,  except  enough  for  domestic  use,  and 
hereby  give  him  power  of  attorney  to  mdke  said  sale,  not  to  sell 
for  less  than  $15.00  per  acre  and  give  him  full  control  of  said 
sale,  and  we  agree  to  abide  by  the  said  sale  that  he  may  make> 
and  we  further  agree  to  let  him  manage  the  sale  and  have  the 
power  to  make  said  sale  as  long  as  he  thinks  there  is  a  chance 
to  seU,  and  we  further  agree  to  pay  the  said  A.  D.  Zirkle  reason- 
able compensation  for  his  time  and  his  expense  for  making  sale. 
as  aforesaid  if  he  make  said  sale,  but  if  he  fail  to  make  the  saidl 
sale  no  compensation  is  to  be  paid  the  said  A.  D.  Zirkle  for* 
his  time  and  expenses  except  agreed  upon  by  the  majority  of  the 
TtnderBigned,  and  we  further  agree  to  give  him  all  the  time 
necessary  to  make  tests  or  opening  and  also  not  to  interfere  witb 
any  sale  that  may  be  pending  if  he  thinks  there  is  a  chance  to- 
BelL 

'^Witness  our  hand  this  14th  day  of  September,  1900.    Jacob  • 
Zirkle,  400  A    Patrick  McGinnis,  156  A.    Bridget  Caughlin, 
102  A.    H.  W.  Goss,  110  A.    D.  T.  Goss,  46  A.    Lewis  Zirkle,. 
200  A.    N.  Rohrbaugh,  70  A    B.  F.  Wiseman,  180  A.    G.  C:. 
Wiseman,  20  A.    Valeria  Wilson,  50  A.    A.  B.  Wilson,  150  A. 
M.  E.  Gower,  60  A    A.  D.  Zirkle,  100  A.    J.  D.  Zirkle,  110  A.'* 

The  defendant  Keim  between  the  22d  of  January,  1903,  and 
the  10th  of  February,  1903,  took  options  on  the  coal  of  A.  D. 
Zirkle,  Lewis  Zirkle,  Nathan  Bohrbaugh,  Henry  W.  Goss,  A.  B. 
Wilson,  B.  F.  Wiseman,  Anna  Goss,  Jacob  Zirkle,  Margaret  E. 
Gowen,  J.  D.  Zirkle,  G.  C.  Wiseman  and  Valeria  Wilson,  and 
paid  a  down  payment  on  the  purchase  money  to  each,  which  waa 
forfeitable.  None  of  Keim's  optioners  had  actual  notice  of  the 
plaintiff's  option  prior  to  the  date  of  Keim's  options.  While 
Zirkle,  whose  deposition  alone  is  taken  in  behalf  of  defendant 
Eeim,  testifies  that  Keim  did  not  have  notice  of  such  option,  he 
admits  that  there  was  a  contract  beween  himself  and  Eeim  at 
the  time  the  option  was  taken  by  which  Keim  was  interested  in 
such  option,  and  if  the  same  matured  into  a  sale  he,  Keim,  was- 
entitled  to  share  equally  with  Zirkle  in  the  profits  of  the  sale,  and 
about  the  time  and  just  previous  to  the  taking  of  the  options  l:" 
Keim^  with  Zirkle^s  assistance,  Zirkle  endeavored  to  get  the  o; 
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^  tioners  to  abandon  their  options,  thixs  plainly  showing  fiat 
Zirkle  was  working  in  Keim's  interest  and  no  doubt  with  the 
full  knowledge  and  approval  of  Keim. 

So  the  important  questions  in  this  case  are  narrowed  down  to 
two:  1.  Did  Zirkle's  power  of  attorney  authorize  him  to  exe- 
cute the  plaintiff's  options  ?  2.  Did  Keim  occupy  such  rdmtion 
toward  the  plaintiff  as  prevented  him  from  taking  advantage 
of  Zirkle^s  lack  of  authority  to  execute  such  option? 

If  it  had  been  shown  that  Keim  had  done  anything  to  ratify 
or  approve  of  the  Zirkle  option,  or  that  Zirkle  was  interested  in 
Keim's  options  a  different  case  would  have  been  presented.     But 
there  is  no  evidence  other  than  suspicious  circumstances  directly 
opposed  by  Zirkle's  evidence  tending  to  prove  Zirkle's  interest  in 
Keim's  options,  while  the  fact  that  Keim  took  these  options 
shows  that  he  did  not  approve  or  ratify  Zirkle's  option.     If 
Zirkle  had  authority  under  his  power  of  attorney  to  execute  the 
option,  Keim  under  his  contract  with  Zirkle  by  which  he  was 
to  have  an  equal  interest  in  sudi  power  of  attorney,  would  have 
been  equally  bound  with  Zirkle  by  such  option  as  they  would 
have  been  mutually  interested  therein.    But  if  Zirkle  exceeded 
his  authority  in  the  execution  of  such  option  then  Keim  would 
be  no  more  bound  thereby  than  the  land  owners,  and  this  could 
only  be  by  ratification  thereof.    The  land  owners  stand  indiffer* 
ent  in  this  suit,  and  their  failure  to  answer  the  bill  and  deny 
its  allegations  might  be  deemed  a  willingness  on  their  part  to 
ratify  the  plaintiff's  option,  but  this  they  could  not  do  without 
Keim's  consent  after  the  execution  of  his  options.    We  cannot 
hold  otherwise  than  that  Ziride  exceeded  his  authority  under  his 
power  of  attorney  in  executing  plointifl's  option,  for  he  was  only 
authorized  to  make  sale^  while  an  option  is  not  a  sale>  althou^ 
it  may  eventuate  in  a  sale.    For  the  tixne  being  it  prevents  a 
eale,  it  matters  not  what  the  event  thereof  may  be,  and  if  Zirkle 
had  authority  to  give  an  option  for  ttnree  months,  he  had  the 
right  to  extend  such  option  for  three  yeara^  and  in  this  maiuier  he 
might  indefinitely  tie  up  the  prop^iy  a^d  prevent  instead  of 
aecuring  a  sale  theieol    This  oertaioly  was  not  had  in  view  by 
the  land  owners  whai  they  autboriaod  Zirkle  to  naiake  sale  for 
tbem.    Those  dealing  with  Zirkle  muflt  take  notice  of  the  extent 
^  of  his  power:  1  Am.  &  £ng.  Ency.  of  Law»  2d  ed.,  1010; 
^ield  V.  Small,  17  Colo.  386,  30  Pac  1034;  Dyer  v.  Dirffy,  39  W. 

a.  148,  19  S.  EL  540,  24  L.  B.  A.  339. 

Zirkle's  option  being  without  authoril^,  neither  Keim  no(r  the 

nd  owners  were  bound  by  it  and  without  waiting  to  see  whetber 
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it  wonld  reatilt  in  a  sale,  fliey  had  the  right  to  repudiate  it  and 
enter  into  any  oilier  arrangement  either  between  themselves  or 
ethers  for  the  option  or  sale  of  their  coal.  Keim  held  no  con* 
fidentifll  relations  whatever  toward  the  plaintiff  in  so  far  as  ihe 
nnanthorized  option  was  concerned.  It  would  have  been  other* 
wise  had  Zirkle  made  a  sale  instead  of  giving  an  option,  as 
Kehn  wonld  have  been  bound  thereby  by  reason  of  his  contract 
with  Zirkle.  Keim  was  in  no  sense  the  agent  of  the  plaintiff 
and  was  under  no  obligation  of  duty  toward  him.  Keim  was 
not  bound  to  ratify  Zirkle's  option  nor  await  its  consummation* 
The  option  gave  plaintiff  no  vested  interest  in  the  land,  but  wa& 
a  mere  right  to  purchase  within  a  limited  time,  binding  only 
upon  Zirkle.  Keim  was  not  in  duty  bound  to  make  it  good: 
1  Perry  on  Trust,  sec.  206,  p.  301 ;  Farley  v.  Kitson,  27  Minn* 
102,  105,  6  N.  W.  460,  7  N.  W.  267. 

The  plaintiff  not  being  entitled  to  be  substituted  to  Zirkle'» 
rights  under  his  power  of  attorney  since  his  ^'option'*  was  in 
violation  thereof,  he  is  not  entitled  to  be  substituted  to  any  of 
ttie  rights  that  Zirkle  might  have  by  virtue  of  his  contract  with 
Keim.  The  option  is  not  binding  on  Keim  and  could  not  be 
made  eo  by  sub^tution  so  as  to  make  Keim  plaintiff^s  agent  or 
trustee  in  taking  his  options.  The  power  of  attorney  was  bind- 
ing on  Keim,  and  he  had  no  right  to  take  options  for  his  own. 
benefit  without  Zirkle's  assent,  but  as  plaintiff  is  not  entitled  to 
enforce  such  power  of  attorney  against  the  land  owners  he  can- 
not enforce  it  against  Keim. 

Keim's  agmcy  grew  out  of  and  is  controlled  by  the  power  of 
attorney.  Plaintiff's  rights  grow  out  of  and  are  controlled  by 
his  option,  and  he  acquired  no  Tested  rights  under  the  power  of 
attorney  fiiat  can  be  affected  by  Keim's  purchasing  in  disregard 
thereof.  Zirkle  wafi  under  obligation  to  and  no  doubt  could 
have  prevented  the  revocation  of  his  power  of  attorney  for  th^ 
time  limited  in  his  option,  but  he  had  no  legal  right  to  compel 
such  extension,  and  bis  acquiescence  in  the  revocation  thereof 
imposes  no  binding  legal  du^  on  either  Keim  or  the  land  owners 
to  the  plaintiff.  Zirkle's  breach  of  duty  to  the  plaintiff,  though 
•*  fraudulent,  imposes  no  legal  duty  on  those  who  are  not  part- 
icipants in  such  fraud.  Plaintiff's  rights  are  wholly  limited  to 
his  option  which  imposes  neither  express  nor  implied  legal 
obligation  upon  KeinL  Hence  Keim  has  committed  no  breach 
of  legal  duty  he  owes  to  the  plaintiff  except  in  taking  an  option 
on  A.  D.  Zirkle's  one  hundred  acres  of  coal.  The  circuit  court 
so  decreed,  but  instead  of  canceling  Keim's  option  as  a  cloud  on 
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plaintiffs  title  or  reserving  the  right  to  do  so,  it  finally  and  com- 
pletely dismissed  the  bill  as  to  Keim,  thus  refusing  complete 
lelief  between  the  parties :  Hotchkiss  v.  Fitzgerald  Plaster  Ca, 
41  W.  Va.  357,  23  S.  E.  576.  While  the  land  owners  and 
lEeim  were  not  bound  by  the  option,  Zirkle  is,  for  he  received  a 
monev  consideration  therefor,  and  he  could  not  revoke  it  during 
the  time  limited.  The  law  is  otherwise  if  he  had  received  no 
consideration:  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  929; 
Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  E.  743,  3  L.  B.  A.  94; 
Eclipse  Oil  Co.  v.  South  Penn.  Oil  Co.,  47  W.  Va,  84,  34  S.  E. 
^23. 

The  plaintiff  complied  with  the  terms  of  the  option  and  ten- 
dered Zirkle  the  sum  of  eighteen  hundred  dollars,  the 
full  cash  value  of  his  one  hundred  acres  of  coal.  As  to  him 
the  court  did  not  err  in  decreeing  specific  performance.  The 
court  did,  however,  err  in  dismissing  the  bill  as  to  defendant 
Keim,  as  he  held  a  recorded  option  on  A.  D.  Zirkle's  coal,  and 
as  he  has  not  paid  the  purchase  money;  he  could  in  no  event  be 
treated  as  an  innocent  holder  for  value  without  notice :  Webb  v. 
Bailey,  41  W.  Va.  463,  23  S.  E.  644.  His  option  should  there- 
fore be  canceled  as  a  doud  on  plaintiff's  title  if  the  plaintiff 
elects  to  take  the  Zirkle  coaL 

The  decree  will  therefore  be  reversed  in  so  far  as  it  dismisses 
the  bill  as  to  defendant  Eeim  and  in  all  other  respects  affirmed, 
and  the  cause  is  remanded  to  the  circuit  court  for  further  pro- 
ceedings according  to  the  rules  and  principles  governing  courts 
of  equity.  The  reversal  is  at  the  costs  of  the  defendants  A.  D. 
Zirkle  and  N.  G.  Keim. 


A  Pou:tr  of  Attorney  to  sell  land  does  not  authorize  an  exchaa^ 
<Ree8e  v.  Medlock,  27  Tex.  120,  84  Am.  Dee.  611),  nor  a  mortgage: 
Minnesota  Stoneware  Go.  ▼.  McCrofnen,  110  Wis.  316,  84  Am.  St. 
^ep.  927.  Powers  of  attorney  are  generally  construed  strictly:  Gamp- 
bell  T.  Foster  Home  Assn.,  163  Pa.  St.  609,  43  Am.  St.  Bep.  818;  Pen- 
told  V.  Warner,  96  Mielu  179,  35  Am.  St.  Bep.  591;  Frost  v.  £ratk 
Cattle  Co.,  81  Tex.  505,  26  Am.  St.  Bep.  831.  But  see  Mnth  ▼.  Ck>d- 
dard,  28  Mont.  237,  98  Am.  St.  Bep.  553,  and  authorities  cited  in 
the  cross-reference  note  thereto. 

A  Naked  Option  to  Buy  Lands  is  not  an  interest  therein  which  a 
purchaser  for  value  is  bound  to  notice,  or  which  equity  will  regard - 
OraybUl  V.  Brugh,  89  Va.  895,  37  Am.  St.  Bep.  894.     See,  too    Ckiati^ 
^-  Union  School  Dist.,  94  Mich.  502,  34  Am.  St.  Bep.  361;  Peonle's 
c  By.  Co.  V.  Spencer,  156  Pa.  St.  85,  36  Am.  St.  Bep.  22. 
f *  Option  to  Buy  Land,  given  for  a  good  consideration,  cannot  be 
thdrawn  before  the  time  specified  for  its  continuance:   Mueller  ▼ 
Ttmann,  116  Wis.  468,  96  Am.  St.  Bep.  997;  Boss  ▼.  Parke    93  Ala! 
h  30  Am.  St.  Bep.  47.  * 
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TTREB  V.  VIEGINIA  INSUBANCE  COMPANY. 

[55  W.  Va.  63,  46  S.  B.  706.] 

FIBE  IN8UBANCE— Insurable  IntereBt.— A  husband  has  na 
ittnrable  interest  in  a  house  which  he  builds  at  his  own  expense 
lad  lives  in  with  his  wife  on  land  which  is  her  separate  estate,     (p. 

FIBE  IKSUBAKCE— Ownerdilp  of  Property.— An  insurance 
Mmpany  has  a  right  to  insert  a  condition  in  a  policy  that  it  shall 
lot  be  liable  ''if  the  title  or  interest  of  the  assured  is  less  than  the 
mtire,  absolute,  unconditional,  unencumbered  fee-simple  ownership"; 
ind  if  the  insured  has  not  such  a  title  or  interest,  he  cannot  recover 
>B  the  policy,     (p.  987.) 

♦Williams  &  Dice,  for  the  plaintiff  in  error. 

Oilmer  &  Oilmer  and  Preston  ft  Wallace,  for  the  defendants 
in  error. 

•*  BRANNON,  J.  Virginia  Fire  Insurance  Company  issned 
a  policy  to  W.  F.  Tyree  insuring  a  house  and  some  furniture. 
The  policy  is  in  Tyree's  name.  The  policy  contains  a  clause 
that  the  company  should  not  be  liable  under  it  ^'if  the  title  or 
interest  of  assured  is  less  than  the  entire,  absolute,  unconditional 
onencumbered  fee  simple  ownership"  in  Tyree.  The  land  was  the 
separate  estate  of  his  wife.  He  built  the  hoitse  upon  it  at  his  own 
Bxpense,  and  lived  in  it  with  his  wife.  When  Tyree  applied  to  the 
igent  for  insurance,  Tyree  says  he  said  to  the  agent,  ^^I  want  my 
lonse  insured,"  but  the  agent  did  not  interrogate  him  as  to  his 
title.  There  is  controversy  only  as  to  the  loss  from  destruction 
)f  the  dwelling-house.  The  company  tendered  return  of  the 
}remium.  Tyree  brought  suit  on  the  policy,  recovered  verdict 
ind  judgment  for  eighteen  hundred  and  seventy-five  dollars,  of 
be  two  thousand  dollars  insurance  on  the  house,  and  the  com- 
)any  brought  the  case  to  this  court. 

A  vital  question  is:  Had  Tyree  an  insurable  interest  in  the 
Iwelling-house,  it  being  his  wife^s  separate  estate?  I  am  per- 
)lezed  upon  the  question.  ^^It  has  become  a  fixed  rule  of  insur- 
ince  law  that  the  assured  must  have  an  interest  of  some  kind  in 
he  subject  matter  of  insurance,  whether  property  or  life.  Two 
"easons  may  be  assigned  for  this  nde.  In  the  first  place,  it  is 
nexpedient  that  a  contract  so  necessary  for  the  protection  of 
egitimate  business  should  be  prostituted  to  illegal  uses  as  a 
node  of  speculation;  and  in  the  second  place,  it  is  opposed  to 
mblic  policy,  because  demoralizing  to  the  insured,  that  he 
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•f  s«ch  insnraiice^  howerer  willing  the  parties  may  be  to  eater 
into  it.     The  doctrine  of  waiyer  has  obTiouely  Mthing  to  do- 
with  aiich  a  case.    The  agent  cannot  do  for  the  company  by 
waiter  what  it  is  poweriees  by  exprese  contract  to  do  for  itself;. 
he  cannot  by  waiver  invest  the  insured  with  an  interest  he  does^ 
not  own.    There  was  occasion  to  consider  this  question  in  Peoria 
▼.  Hall^  12  MidL  202^  and  it  waa  held  that  an  insurance  of 
partnership  property  by  one  partner  in  his  own  name  could! 
not  be  made  to  embrace  the  interest  of  the  other  partner,  though' 
it  was  written  by  the  agent  with  full  knowledge  of  the  fact*. 
^  The  reason  is  the  one  above  assigned.    It  is  not  competent  to* 
write  an  insurance  where  an  insurable  interest  is  wanting.    The 
difficulty  is  inherent  in  the  case,  and  is  beyond  the  reach  of 
waiver.    It  is  proper  to  say  that  under  our  statute  the  husband 
has  no  control  whatever  over  his  wife's  property;  so  that  the* 
quesiicMi  arises  here  precisely  as  it  would  had  ihe  silver  been 
owned  by  a  stranger.^'    So  was  the  decision :  Agricultural  Ins. 
Co.  T.  Mcmtague,  38  Mieh.  548,  31  Am.  Rep.  326.    This  holding 
is  sustained  by  Trott  v.  Wodwich  Co,  83  Me.  362,  22  Ad.  245,. 
holding  that  a  policy  issued  on  a  dwelling  in  the  name  of  the 
husband  when  title  was  in  his  vnfe,  the  company  not  being  in- 
formed that  he  was  not  the  owner,  is  void.    The  reasons  are 
fully  stated  in  Clark  v.  Dwelling-house  Ins.  Co.,  81  Me.  373,  17 
Atl.  303 :  ''The  married  women's  acts  take  away  from  the  hus» 
band  all  ri^t  to  the  possession  or  control  of  the  wife's  separate 
estate.    He  has  no  present  right  of  enjoyment,  no  interest  in  the 
rents.    A  policy  of  insurance  secured  thereon  by  the  husband 
who  has  no  insurable  interest  therein,  is  unenforceable.    Trad* 
els'  Ins.  Co.  t.  Newman,  120  Ind.  554,  22  N.  E.  428 ,  Traders'* 
Ins.  Co.  V.  Baradiff,  45  N.  J.  L.  543,  46  Am.  Bep.  702,  is  to  the 
reverse.    American  Cent.  Co.  ▼.  McLanahan,  11  Kan.  533,  cited 
to  the  contrary,  n  not  so,  as  the  policy  was  got  by  the  hus- 
band as  Ms  wife^s  agent  for  the  benefit  of  both,  tiiou^  in  his- 
name,  and  the  insurer  was  aware  of  ihe  facts.    Merritt  v.. 
Hughes,  42  Iowa,  11,  is  cited  on  this  side,  but  the  court  said  the 
husband  was  by  tiie  Iowa  code  entitled  to  hold  possession  against 
his  wife's  will.    In  this  state  he  is  on  her  property  not  by  bind- 
ing law,  but  by  love  and  sufferance — ^has  no  l^al   tenure. 
Horsch  V.  Dwelling-house  Ins.  Co.,  77  Wis.  4,  45  N.  W.  946, 
8  L.  B.  A.  806,  is  a  case  where  the  husband  had  the  entire  benefi- 
cial use  and  possession,  had  paid  for  the  land,  managed  it  ez- 
dusively,  took  exclusive  control  of  rents  and  profits,  and  had  an 
agreement   with    his   wife   that   she   would   convey   the   lane 
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pie  ownership."    An  insurer  has  right  to  know  the  truth  about 
ownership.     It  would  be  willing  to  insure  the  fee  owner,  be- 
cause he  would  have  a  motive  not  to  bum  the  property,  but 
not  willing  to  insure  one  not  owning,  for  he  might  have  a 
motive  to  bum  and  get  the  money.    "If  the  insured  states  the 
liature  or  extent  of  his  interest,  he  must  state  it  truly.    If  the 
nature  of  the  insured's  interest  is  such  that  it  would  influence 
^®  the  underwriter  to  charge  a  higher  premium  or  not  insure 
at  all,  it  must  be  disclosed,  for  it  is  material  to  the  risk.''    '*In 
<»&e8  where  the  misrepresentation  is  positive,  and  of  a  fact 
actually  material,  it  is  not  necessary  to  prove  that  the  representa- 
tion was  fraudulently  made;  the  materiality  of  the  misrepre- 
sentation and  its  falsity  does  away  with  the  necessity  of  show- 
ing actual  fraud":  Joyce  on  Insurance,  sees.  1858,  1897,  1894. 
^A  false  representation  as  to  the  interest  of  the  assured  in  the 
property  is  regarded  as  material,  and  such  as,  if  substantially 
false,  avoids  the  policy":  Wood  on  Insurance,  sec.  179.    Chief 
Justice  Marshall  said :  "Insurances  against  fire  are  made  in  con- 
fidence that  the  assured  will  use  all  precautions  to  avoid  the 
calamity  insured  against  which  would  be  suggested  by  his  inter- 
est   The  extent  of  his  interest  must  always  influence  the  un- 
derwriter in  taking  or  rejecting  the  risk  and  estimating  the 
premium.     So  far  as  it  may  influence  him  in  this  respect,  it 
ought  to  be  communicated  to  him" :  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  48,  7  L.  ed.  335.    If  the  policy  requires  a  state- 
ment of  interest  it  is  thus  made  material,  and  must  be  true : 
1  May  on  Insurance,  sees.  285,  287.    ''When  the  condition  re- 
quires  the  applicant  to  have  the  entire,  unconditional  and  sole 
ownership,  a  policy  issued  to  one  who  described  the  property 
as  his  frame  dwelling-house,  when  his  title  was  only  a  quit- 
claim deed  from  a  second  mortgage,  avoids  the  policy  under  the 
sole  ownership  clause":  1  May  on  Insurance,  287B.    "A  rep- 
resentation may  be  made  by  express  stipulation  material,  in 
the  sense  that  inquiry  into  its  materiality  is  thereby  precluded, 
and  the  insured  will  be  bound  in  such  case,  even  though  the 
fact  be  actually  immaterial.    The  truth  of  the  statements  be- 
ing generally  made  in  such  case  the  basis  of  the  contract,  it  is 
sufficient  to  show  they  are  actually  untrue" :  Joyce  on  Insur- 
-ance,  sec.  1812.    In  the  same  section  we  find  it  said :  "If  a  fire 
insurance  policy  is  conditioned  to  be  void  'in  case  of  any  mis- 
Tepiesentation  whatever,'  any  misrepresentation,  whether  mate- 
rial or  not,  will  avoid  it."    If  a  person  does  not  like  the  con- 
ations, he  need  not  accept  the  policy.    Tyree  in  words  repr- 
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"ihm  wife's  m^panie  estate.  He  has  no  present  right  of  enjo3rment» 
iatereet  in  the  rente  and  profit*  of  hie  wife '»  real  eetate.  He 
oaere  right  of  ezpectancy,  the  same  as  the  heir  haa  in  hie 
'8  property.  If  a  ti9  deetroye  the  improyementa,  he  meele 
iritk  BO  pecuniary  lose  any  more  than  if  the  marriage  relation  did 
«ot  ezisfc  between  himaelf  and  the  owner." 

The  enpreme  eonrt  of  Maine,  in  holding  that  a  husband  hat  no  in- 

eorftble   interest  in  property  which  he  has  conveyed  in  fee  simple 

4o  hie  wife^  said  in  Clark  v.  Dwelling>house  Ins.  Co.,  81  Me.  878,  17 

AtL  303:  ''Our  statutes  seem  to  have  removed  the  last  vestige  of 

^he  eonunon-law  marital  rights  of  a  husband  in  the  real  estate  of 

hie  ivif  e,  however  she  may  have  aoquired  it.    His  only  rights  now 

in  real  eetate  which  he  conveys  to  his  wife  are  a  naked  veto  of  a 

<eonvexanee  by  her  in  fee,  and  a  possibility  of  taking  by  descent,  at 

her   decease,  depending  on  his  survivorship  and  her  solvency.    She 

may  manage  the  property  without  the  joinder  or  assent  of  her  bus- 

4>and«     She  may  make  him  her  agent,  or  not,  as  she  chooses.    The 

Jaw  glvea  the  wife  the  entire  control  of  such  property  in  every  re- 

«pect,  except  the  power  of  conveyance  in  fee;  and  even  if  it  be  a 

homeetead,  he  can  occupy  it  only  by  her  consent.    It  is  subject  to 

be  taken  by  her  creditors.    A  married  woman  is  not  limited  in  the 

management  of  her  property,  however  obtained.    She  may  control 

its  income.    She  may  lease  it  without  her  husband's  assent,  and  her 

leeaee  may  expel  him  from  the  possession.    During  her  lifetime  he 

haa  no  interest,  not  even  a  right  of  occupancy.    If  he  survives  her, 

4uid  her  estate  is  solvent,  he  acquires  by  these  events  a  new  interest 

and  by  way  of  descent  only.    He  would  be  no  more  affected  by  the 

burning  of  her  house  than  he  would  by  the  burning  of  any  house 

-which  he  was  merely  occupying  rent  free,  or  which  he  might  powibly 

inherit.'' 

IZ.    Whare  ma  ICftrital  Bights  ave  not  is  Ablegate^. 

But  in  those  jurisdictions  where  the  law  governing  the  rights  of 
'  haband  and  wife  in  her  property  has  been  less  modified  by  statute, 
and  he  has  the  use,  possession,  and  enjoyment  of  her  property  during 
their  joint  lives,  and  will  be  a  tenant  by  the  curtesy  after  her  death, 
he  is  generally  regarded  as  having  an  insurable  interest  in  her  prop- 
erty: Franklin  Marine  and  Fire  Ins.  Co.  v.  Drake,  41  Ky.  (2  B.  Mon.) 
47;  Mutual  Fire  Ins.  Co.  v.  Deale,  18  Md.  26,  79  Am.  Dec.  678;  Trade 
Ins.  Ce.  ▼.  BarracHffe,  45  N.  J.  L,  543,  46  Am.  Bep.  792;  Harris  v, 
New  York  Mut.  Ins.  Co.,  50  Pa.  St.  341.  See,  also,  Curry  v,  Com- 
iwealth  Ins.  Co.,  27  Mass.  (10  Pick.)  535,  20  Am.  Dee.  547. 


m.    liniera  tiie  Property  is  a  Homestead. 

Although  there  are  authorities  which  probably  lend  themselves  to  a 
•contrary   interpretation    (Clark   v.   Dwelling-house   Ins.   Co.,   81   Me. 
373   17  Atl.  303;  Trott  v.  Mutual  Fire  Ins.  Co.,  83  Me.  862,  22  AtU 
245'   Glaze  ir.  Three  Bivexs  etc  Ina.  Co.,  87  Mich.  349,  49  N.  V 
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Ivte  o-vraership,  he  has  an  insurable  interest  in  the  premises:  Danverfr 
Mutual  Fire  Ins.  Go.  t.  Bchertz,  95  III.  App.  656.    So,  where  a  man 
pnrehases   a  farm  and  bnildings  with  his  own  money,  but  by  hia 
direetion  the  deed  la  made  to  his  wife,  there  being  an  understanding^ 
bet-vreen    tbem  that  on  request  she  would   convey  to  him,  and  he 
takes  the  possession  and  beneficial  use  of  the  entire  property,  mak- 
ing improvements,  cultivating  the  land  at  his  own  expense,  using  the 
proeeeds  in  the  support  of  the  family,  and  owning  the  personal  prop- 
erty  on    the  farm,  he  has  an  insurable  interest  in  the  buildings: 
Horseh  v.  Dwelling-house  Ins.  Co.,  77  Wis.  4,  45  N.  W.  945,  8  L.  B. 
A.  806.     In  Trott  v.  Mutual  Fire  Ins.  Co.,  83  Me.  362,  22  Atl.  245, 
however,  it  is  held  that  where  a  man  purchases  property  with  hia 
own  fnndSy  and  the  title  is  taken  in  his  wife's  name  with  no  agree- 
ment between  them  as  to  the  manner  in  which  she  should  hold  and 
nse  the  property,  but  he  insures  it  in  his  name  as  his  own  while  the 
family  occupies  it  aa  a  homestead,  and  they  afterward  move  out 
of  the  state,  and  he  dies  before  the  property  is  destroyed,  the  policy 
is  not  enforceable. 

Ik.    Or  She  Agreed  to  Give  Him  a  life  Estate.— Where  a  husband 

eonveys  property  to  his  wife  upon  the  consideration  and  under  a 

verbal  agreement  that  she  shall  reconvey  to  him  a  life  estate,  and 

he  remains  in  possession  receiving  the  proceeds  of  the  property,  he 

has  an  insurable  interest  therein,  although  she  executes  no  'ease  or 

conveyance  to  him:  Bedfield  v.  Holland  Purchase  Ins.  Co.,  5^  N.  Y. 

354,  15  Am.  Bep.  424.    In  Jacobs  v.  Mutual  Ins.  Co,  ^2  d.  C.  110, 

29  8.  £•  533,  a  man  conveyed  land  to  his  wife  upon  the  agreement 

that  during  coverture  he  should  be  allowed  the  use  and  possession 

of  the  property  free  of  charge,  and  that  he  should  pay  all  taxes  and 

insurance  and  make  all  necessary  repairs  and  improvements.    It  was 

held  that  under  this  transfer  and  agreement  the  husband  had  a  life 

estate   and  an   insurable  interest   in  the  premises.     There  was   an 

agreement  in  this  case  for  a  reconveyance  to  the  husband  on  hia 

request,  but  it  was  held  void. 

V.    Where  He  has  a  Uen  on  the  Property. 

In  Bohrbach  v.  Oermania  Fire  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Bep. 
451,  a  married  woman,  being  indebted  to  her  husband,  gave  him  a 
written  acknowledgment  of  the  debt,  "which  shall  be  a  lien  on  my 
property,"  mni  subsequently  died  leaving  insufficient  personal  assets 
^  P^  her  debts  and  but  one  'parcel  of  land,  valuable  chiefly  for 
the  buildings  on  it.  The  court  held  that  the  husband  had  an  in- 
'iinible  interest  in  the  buildings. 

VI.    Where  the  Property  is  Personalty. 

According  to  some  authorities,  a  husband  does  not  have  an  in- 
■Qiable  interest  in  his  wife's  personal  property.     This  is  the  view 
taken  in  Agricultural  Ins.  Co.  v.  Montague,  38  Mich.  548,  31  Am-  ^ 
^p.  326,  where  the  property  in  question  was  silverware.    It  do 
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not  appear,  however,  wheiker  lie  had  aa j  puui— iia  or  ve  tf  & 
property.  In  Mereaatile  laa.  Co.  ▼.  Orpban  Boj,  3  Cia.  Uv  Bd. 
-69^,  Fed.  Caa.  No.  9431,  it  eeema  to  be  r^arded  tbat  a  aaa  kv  m 
iaaurahle  interest  in  a  veaeel  owned  in  part  bj  his  wife.  M  ■ 
<k>hn  T.  YirginU  Fire  etc.  Ins.  Co.,  Z  Ho^bee,  272,  Fed.  Gu.  K» 
2970,  H  ia  said  that  a  hoaband'a  right  of  aain^  hie  wife's  gM^siitt 
iasnrable  interest.  And  in  Clarke  t.  Firemen's  Ins.  Ce^  9  U  0 
(18  La.,  O.  &,  431),  it  is  held  that  a  policy  issued  to  a  ksAnd 
^n  furniture  belonging  to  his  wif e^  and  vaed  in  their  dv«Uis|i  s 
walid.  The  leading  case  <m  this  <)nestiom  is  Trade  las.  Co.  ▼.  Bva- 
^liff,  45  N.  J.  L.  543»  46  Am.  Bep.  792,  where  it  is  dteided  tbt 
a  husband  in  the  possession  aad  etgoyment  of  the  buildings  sad  UmI 
on  a  farm,  the  title  to  both  the  real  and  personal  property  bei 
bis  wife,  has  an  insurabls  interest  in  both.  ''Of  the  peisniltyj 
io  quote  from  the  opinion,  '  he  had  the  actual  poasessioa  aad  enjif- 
jnent,  and  also  a  reasonable  expectation  of  the  coatinnanes  of  ttai 
pecuniary  adyantages  as  lawfiU  incidents  ef  the  wife's  owaenfey 
and  his  marital  relations  with  her.  His  interest  was  sach  that  tnt 
in  criminal  pleadings,  framed  to  eonvist  one  of  the  larceny  of  the 
^oods,  he  might  be  described  as  their  owner.  In  the  realty  be  haJ 
not  only  these  same  benefits^  but  also  an  inchoate  right  of  evU^. 
^  .  •  •  Such  present  benefits^  coupled  with  sach  prospective  zj^U% 
•come  eaaily  within  the  defiaitioa  of  an  insurable  interest." 

Vn.    Where  He  Acts  as  Her  Agent. 

A  policy  of  insurance  taken  out  by  a  husband  on  the  propei^ 
•of  his  wife  has  been  thought  sustainable  on  the  ground  oi  fgescj- 
Thus  in  Harris  y.  York  Mut.  Ins.  Co.,  ^0  Pa.  St.  341,  the  eoort  wH- 
"*  *  If  there  were  more  doubt  than  there  is  about  the  insurableDetf  ot 
the  husband 's  interest,  we  think  his  purchase  of  the  policy  eoold  be 
:8upported  oi  the  ground  of  agency  for  his  wife.  ....  Hnsbaad  u^ 
w^if e  are  for  many  purposes  agents  of  each  other,  she  ia  respect  U 
the  conduct  of  his  domestic  affairs,  and  he  in  respect  to  tbe  eosto^J 
and  management  of  her  separate  estate.    When  he  has  eSecUd  u 
insurance  on  houses  ia  their  .joint  possession,  bat  which  belong  U 
her,  the  law  will  presume  her  <ratifleation  ol  his  act,  if  S0t  Aer 
precedent  authority  to  perform  it,  and  will  support  the  iasaiance  fv 
ber  benefit.  .  •  •  .  On  both  .groaads,  that  ol  the  huabsad's  island 
by  the  curtesy,  and  that  of  .agency  for  his  wife,  this  iamnuMe  «m 
weU  taken  and  ought  to  be  svwtained."    This  dectriao  ol  tbe  V» 
^ania  case,  oa  the  questioa  -of  iaspUed  agesey,  ia  qaeUd  ^ 
ent  approyal  in  American  Cent.  laa.  Qo.  ▼•  Melaaatbtty  U 
533,  552;  Trade  Ins.  Co.  y.  JBarracUH;  45  N.  J.  L.  543,  ^  i«> 
12,  798. 
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SOBEB  T.  HOLSTON  NATIONAL  BUILDING  AND  LOAN 

ASSOCIATION. 

[55  W.  Va.  255,  46  S.  E.  1018.] 

UStJBY— Belltf  hy  Injtuictioii.— One  who  executes  m  deed  of 
'trust  to  secure  a  usurious  debt  may,  after  conveying  the  land  to  a 
third  person  with  a  covenant  of  general  warranty,  maintain  a  bill 
to  purge  the  debt  of  its  usury  and  enjoin  a  sale  of  the  property; 
«nder  the  deed  of  trust,     (p.  997.) 

Anderson  &  Easley^  for  the  appellant. 

W.  W.  McClngherty^  for  the  appellee. 

««•  POFFENBAEGEB,  P.  Ernest  Borer  borrowed  $800 
from  the  Holston  National  Building  and  Loan  AssociatioD  of 
Bristol,  Tennessee,  **®  on  the  fifteenth  day  of  February,  1893, 
on  eight  shares  of  stock  in  said  association,  subscribed  for  by 
him,  executing  his  bond  for  said  sum  of  $800  and  a  deed  of 
trust  upon  certain  real  estate  to  secure  the  payment  thereof. 
The  bond  contained  the  following  condition,  which  conforms 
to  the  provisions  of  the  by-laws  of  the  association,  respecting 
the  payment  of  premuim :  "Now,  if  I  pay  promptly  the  monthly 
interest  on  said  sum  of  $800  and  the  monthly  premium  of  $1 
bid  by  me  for  said  loan,  and  the  monthly  payments  on  said 
shares  of  stock  and  any  fines  assessed  under  the  rules  of  said 
association,  and  the  taxes  accruing  on  the  lot  of  land  described 
in  the  mortgage  securing  this  obligation  and  the  premiums  nec- 
essary to  keep  the  house  on  said  lot  insured  in  such  sums  as  said 
association  may  require  (not  exceeding  $800)  until  the  said 
stock  becomes  fully  paid  in  and  of  the  value  of  $100  per 
share,  then  it  is  understood  that,  upon  the  surrender  of  said 
stock  to  said  association,  this  note  shall  be  deemed  fully  paid 
and  canceled.**  Eorer  paid  the  dues,  interest,  premium  and 
other  charges  until  April  30,  1895,  amounting  to  $358.  In 
April,  1895,  he  conveyed  the  land  on  which  the  loan  was  secured 
to  G.  H.  Wade,  by  deed  with  a  covenant  of  general  warranty, 
for  the  sum  of  $2,500,  of  which  sum  Wade  agreed,  according 
io  the  recitals  of  the  deed,  to  pay  $600  on  the  building  associa- 
:tion  debt  in  monthly  installments  as  Eorer  had  agreed  to  pay 
ihem.  After  having  paid  $739.50  to  the  building  and  loan  as- 
sociation, Wade  ceased  to  make  payments,  and  the  trustee  in  the 
deed  of  trust  advertised  the  land  for  sale  to  satisfy  a  balance 
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due  on  the  loan  of  $567.02.  Thereupon  Borer  bron^  tbii  fli 
to  enjoin  the  Bale,  chaiging  in  his  biU  nsnij  in  the  deU  ■' 
prajing  that  it  be  expunged  therefrom,  and,  <m  the  f oai4i  ^ 
of  October,  1902,  on  motion  of  the  defendant,  the  isjvDctis 
was  dissolved.    The  appeal  ia  from  the  order  of  dissohtia 

The  bill  treated  the  property  aa  still  owned  by  the  ftM 
making  no  mention  of  the  sale  to  Wade,  and  the  order  diootn^ 
the  injunction  stands  upon  the  answer  of  the  building  asBoot- 
tion,  fully  proyen,  showing  the  conveyance  by  Borer  to  Wtde,ift 
consideration  of  $2,500.  The  deed  recites  that  $600  of  the  jo- 
chase  m<mey  was  to  be  paid  to  the  building  assod^tioo  oi  vi^ 
balance  to  Borer  in  three  equal  installm^ts  secured  bj  if^ 
of  trust  on  the  property,  but  the  answer  avers  an  assomptiQD  0/ 
*»^  Wade  of  Borer's  contract  with  the  building  asflodatioD.  1^ 
further  appears  from  an  exhibit  filed  with  a  depoation  ^^ 
Borer  has  made  a  general  assignment  for  the  benefit  of^ 
creditors  on  the  twenty-third  day  of  April,  1898.  The  i«<^ 
does  not  show  any  deed  of  trust  from  Wade  to  Borer,  noj; 
it  did,  is  there  any  allegation  or  proof  that  any  of  ^^.P^'^y 
money  due  to  Borer  remains  unpaid.  Wade's  afSdsvit  ^^ 
in  resistance  of  the  motion  to  dissolve  and  in  it  he  says:  Asb^b^ 
does  not  owe  the  plaintiff  anything  at  all  on  aceount  of  the  p 
chase  money  mentioned  in  said  eidiibit  'Deed."'  ^ 

That  Borer  may  maintain  a  bill  to  purge  the  debt  of  tis^'^ 
it  be  usurious^  is  undeniable,  and  the  only  question  P'^^^t  ^ 
whether  he  can  enjoin  the  sale.    He  has  no  title,  either  1^^ 
equitable,  to  the  property,  nor  any  lien  upon  it,  ^^  ^, 
pears  from  this  record.    Can  he  enjoin  the  sale  of  an<^^  ^^^^ 
property  for  the  satisfaction  of  an  usurious  ^^^^' ^Ji^  «r 
ity  for  or  against  such  a  proceeding  has  ^>^^-^beB«* 
found.     It  is  urged,  however,  that  aa  the  plaii^*^  J^    -  on  ic 
to  Wade  for  any  sum  whidi  he  may  be  compeU^^   -4edtoj*^ 
count  of  this  debt,  in  excess  of  the  $600  which  k«  \\^\]^ 
on  1^  he  ought  to  be  permitted  to  prevent  ^^.  %,a:,x¥^^ 
liability  to  refund  is  not  an  interest  or  estote  ^Zl^ 
^1  ^nJ^^  "^^^^^  ^  threatened,  and  he  has  l^  "t^l  ^ 
TJ^  "fisociation  to  recover  any  usun^^-  w^3«te»i^* 
/gT^^'npelled  to  pay.    This  court  b^^^     ^ri^ 
\  *  ^-  ^^  207,  12  S.  B.  484,  that:  "^^^ ^  oT»^^f 
j™f  ^*  inaintain  a  suit  to  remove  a  d^^^^t^c^*** 
T^  ^^  other J^wst  than  the  fac*  ^ .  l^tii»«^, 

V^  ^th  a  tf^HBbf  general  warra^^'i^eiti*^ 

loet^  or  the  ^ditty^ 
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Tesolt  in  {he  perfecting  of  an  adverse  title,  he  is  not  bound  to 
lie  by,  bnt  may  bring  his  bill  of  quia  timef    But  this  case  is 
not  within  the  rule.    There  a  stranger  set  up,  or  threatened  to 
assert,  an  adverse  title  with  which  the  warrantor  had  no  con* 
nection  whatever,  and  which  emanated  from  no  act  of  his.     Here- 
the  thing  sought  to  be  removed  is  not  a  cloud  having  the  sem- 
blance of  a  strange  and  adverse  title,  but  an  encumbrance  on  the* 
land  by  act  of  the  warrantor  which  he  has  the  right,  and  which 
it  is  his  duty,  to  remove,  and  for  which,  in  case  he  fails  to  do  it,, 
he  must  respond  in  damages  to  the  extent  of  any  excess  over  th& 
agree  ^'^  amount,  which  his  warrantee  may  be  compelled  to 
pay.     Though  he  has  no  title  to  the  land,  nor  any  sort  of  claim 
upon  it,  there  is  a  liability  upon  him  in  respect  to  it,  whicb 
arises  out  of  two  acts  of  his  own,  the  execution  of  the  deed  of 
trust  to  secure  the  usurious  debt,  and  the  subsequent  conveyance 
to  Wade,  and  from  which  he  can  only  relieve  himself  by  pay- 
ing the  debt  or  demonstrating  its  invalidity  or  nonexistence. 
That  he  seeks  to  do  by  this  bill.     Should  he  prosecute  it  to  a 
finality  and  obtain  an  adjudication  that  the  debt  has  been  fully 
paid,  before  any  sale  under  the  deed  of  trust,  can  it  be  possible 
that  the  building  association  could  then  sell  the  land,  or  thai^ 
in  the  event  of  an  attempt  to  do  so.  Wade  could  not  enjoin  the 
sale  by  proving  the  adjudication  made  upon  Borer's  bill  ?    That 
he  could  do  so  is  too  plain  and  just  to  call  for  argumentative 
support    Having  the  right  to  pay  the  debt,  and  obviously  the 
incidental  right  to  have  the  amount  of  it  settled  before  payment, 
and  the  aid  of  a  court  of  equity  to  that  end  in  the  manner  in- 
voked by  this  bill,  namely,  by  purgation  of  the  usury  from  the 
debt,  all  independently  of  his  grantee,  it  is  manifestly  just  to 
allow  him  to  prevent  an  attempt  to  sell  the  property  and  cast 
upon  him,  in  advance  and  anticipation  of  the  settlement,  the 
very  liability  from  which  he  seeks  to  escape,  and  ought  to  be 
relieved,  according  to  the  allegations  of  his  bill.    It  is  only  in 
respect  to  the  land  conveyed  that  any  liability  can  be  fixed  upon 
the  plaintiff,  and  the  only  mode  of  fixing  it  is  by  compulsory 
payment  of  the  usurious  debt,  and  the  only  method  of  com- 
pelling it  is  actual  or  threatened  sale  under  the  deed  of  trust 
By  enjoining  the  sale,  therefore,  the  plaintiff  interferes  with  the 
aUeged  right  of  no  person  except  the  creditor,  and  he  must 
either  enjoin  or  permit  the  usurious  interest  to  be  collected,  and 
that  from  himself,  not  directly,  but  indirectly. 

The  jurisdiction  for  injimction  does  not  necessarily  rest  up- 
on irreparable  injury  to  result  from  the  sale  of  the  land,  how- 
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ever.  Equity  itna  properly  taken  joriadictiao  of  the 
betweea  Rorer  and  tbe  btiildiDg  aseociatioii,  and,  b>n^  tikA 
jurisdiction  of  it,  neiUier  party  would  be  permitted  to  lasit 
to  another  form  for  the  determinatiMi  of  any  matter  mvtihtd 
in  that  controverBy.  A  resort  to  a  court  of  law  bj  tbe  bnOd^ 
association  for  any  action  which  would  interfere  with  or  ob- 
struct full  and  complete  administratioa  of  tbe  equity  jnriidi^ 
tion  of  the  *""  subject  matter  wonld  be  promptly  enjoined,  and 
obedience  to  the  injunction  enforced  by  attachment  for  coDtenpt 
if  necessary :  State  t.  Fi«dlock,  62  W.  Ta.  232,  94  Am.  St  B^- 
933,  43  S.  £.  163.  A  sale  under  the  deed  of  trust,  peoding  Oe 
suit  to  purge  the  debt  of  its  usury,  though  not  m  resort  to  an- 
other forum,  is  a  proceeding  in  pais  which  would  have  all  tbe 
effect  of  jodgmmt  and  execution  in  another  ooart.  As  dwws 
by  the  foregoing  obserratiooa,  it  would  Tirtoally  nnllify  aad 
defeat,  by  way  of  anticipation,  the  relief  souj^t  by  tbe  plain* 
tiff  in  his  bill.  Without  the  aid  of  the  injnnctian,  be  wo«U 
be  without  any  lemedy  at  all  to  prevent  tbe  fixing  upon  him  by 
the  building  association  of  a  liability  in  favor  of  Wade,  al- 
though not  irreparable  injury  in  tbe  ordinary  sense  of  those 
terms,  for  tbe  injury  might  be  compensable  in  damages.  But 
it  is  clearly  a  case  of  want  of  adequate  remedy  at  law,  as  re- 
gards the  fixing  of  this  liability. 

The  case  sssimilatee  itself,  also,  to  that  of  an  injunctitm  to 
prevent  the  transfer,  before  maturity,  of  negotiable  instrument! 
fraudulently  acquired.  In  such  case  tbe  injury  would  not  bt 
irreparable  any  more  than  in  this  case,  perhaps,  as  the  injured 
party  might  have  bis  action  at  law  againfit  the  payee  after  bar- 
ing satisfied  tbe  notes  in  tbe  hands  of  an  innocent  purchasa 
for  value.  But  he  ta  without  remedy  at  law  to  prevent  tbe  uie 
of  the  notes  to  fix  upon  bim  a  liability  which  has  no  just  or 
legal  foundation.  Therefore,  he  is  allowed  to  enjoin  the  tranE- 
fcr  and  cause  the  notes  to  be  delivered  up  and  canceled :  Dick- 
inson V.  Bankers'  Loan  etc.  Co.,  93  Va.  498,  25  S.  E,  548 ;  De- 
Triea  V.  Shumate,  53  Md.  211 ;  HuUhoret  v.  Scharner,  15  Xeb.  5T. 
17  N.  W.  259;  Jervis  v.  White,  7  Ves.  Jr.  413;  Bnimley  v.  Hol- 
land, 7  Vf^.  Jr.  2i>.  Tni-  -i  i:;lenicnt  of  this  controversy  between 
)e  plnintilT  flii()  '1cfcii<!{int,  if  the  case  made  by  the  bill  ^lall  be 

itained,  will  put  it  beyond  tbe  power  of  the  defendant  to  make 
sale  of  the  land  under  the  deed  of  trust,  for,  if  tbe  debt  lie 
■  pair!,  as  theMl  alleges,  then  the  court,  by  its  final  de- 
will  o^^i^^^^ac  of  the  deed  of  trust.     These  viewi 
of  one  man's  enjoining  the  sale  of 
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mother's  land  is  merely  incidental  to  the  exercise  of  the  plain* 
tiff's  right  to  invoke  the  aid  of  equity  jurisdiction  and  not  the 
foundation  of  the  right  itself.  In  one  aspect  of  the  case  the 
injunction  is  a  mere  process  in  aid  of  the  court^s  jurisdiction 
to  give  f  uU  relief  in  the  main  ^•^  cause.  In  another,  it  is  a 
writ  to  which  the  plaintiff  is  entitled  on  the  ground  of  want 
of  any  other  adequate  vemedy. 

Thongh  Wade  might  properly  have  joined  in  the  prayer  for 
the  injunction  in  view  of  his  ownership  of  the  property,  or  could 
have  been  made  a  defendant^  he  had  no  direct  interest  in  the 
real   controversy  between  Rorer  and  the  building  association, 
and  it  is  not  perceived  that  he  is  a  necessary  party  to  the  bill 
for  the  preliminary  injunction.     In  Harper  v.  Middle  States 
Loan  etc.   Co.,  55  W.  Va.  149,  46  S.  B.  817,  decided  at  this 
term,  the  owner  of  the  property,  encumbered  by  a  similar  deed 
of  trust,  filed  a  bill  for  injimction,  making  the  debtor  a  defend- 
ant along  with  the  trust  creditor,  and  the  debtor,  by  her  answer, 
joined  in  the  prayer  of  the  bill  and  averred  an  assignment  of 
her  claim  for  usury  to  the  plaintiff,  and  this  court  affirmed  a 
decree,  expunging  the  usury,  prohibiting  the  sale  and  giving  a 
recoyery  of  money  paid  in  excess  of  the  debt.    But  the  facts  in 
the  case  were  different  from  those  we  have  here.    Wade  claims 
to  have  paid  the  association  all  he  agreed  to  pay,  and,  on  his 
theory,  there  is  no  necessity  for  any  action  on  the  part  of  the 
plaintiff  to  prevent  him  from  paying  over  on  the  usurious  debt 
anything  left  in  his  hands  for  the  purpose,  as  in  the  case  above 
cited.    The  answer  alleges  an  assumption  on  his  part  of  the 
plaintiff's  entire  contract  with  the  building  association,  but  there 
^  a  right  of  retraction  in  the  plaintiff  as  to  this.    As  he  may 
recover  the  money  back  after  payment,  he  may  prohibit  the  pay- 
T&ent.    If,  however.  Wade  should  be  bound  by  the  final  decree 
60  as  to  settle  the  rights  of  all  parties  interested,  which  would 
accord  with  the  general  nile  that  all  persons  interested  in  the 
subject  matter  should  be  parties  to  a  suit  in  equity,  as  well  as 
th^  principle  of  giving  full  relief  when  jurisdiction  attaches 
for  one  purpose,  the  failure  to  make  him  a  party  in  the  first 
,      instance  was  insufficient  ground  for  dissolving  the  injunction, 
yxnier  the  circumstances  of  the  case.    It  is  not  too  late,  how- 
ever,  to  bring  him  in  for  that  purpose  at  the  instance  of  either 

party. 
TJpon  the  foregoing  views,  the  conclusion  is  that  the  court 
;!,      should  have  orerruled  the  motion  to  dissolve,  and  retained  the 
injimction  until  final  hearing,  causing  all  proper  amendment' 
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to  be  made  as  to  parties  or  otherwise.  The  order  appealed  fnc 
■will,  therefore,  be  reyereed  and  set  aside,  the  injunction  laa- 
stated,  and  the  cause  remanded  for  further  proceedings. 

r*Mi-|r  ia  u  mueh  matter  of  afflrinatiT«  relief  u  it  ia  b  ^roDOd  af 
defense:  Vandergrif  v.  Swinnej-,  158  Mo,  527,  81  Am.  St.  Eep.  IS. 
Aa  a  rule,  courts  of  equity  will  give  any  relief  agunst  «  nssriHS 
tranaaction  to  which  the  borrower  may  b/  entitled:  S«e  the  lariat 
^aphie  note  to  Davia  v.  Gut,  55  Am.  Dee.  MO. 
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[55  W.  Va.  335,  47  8.  E.  92.] 

AOEHOT^  Power  not  Oonplod  with  Drtait.— The 
to  be  earned  by  an  agent  to  sell  land  ia  not  sneh  an  interest  as  rm- 
deri  his  authority  irreToeable.     (p.  999.) 

AQENGT— BarocaUon.— An  Agency  for  a  Daflnita  Period  ts 
■ell  land  may  be  revoked  at  will  by  the  prineipal,  but  for  a  wrongful 
revocation  within  such  period  he  will  be  answerable  to  the  agcat 
itt  damages,     (p.  lOOO.) 

AOENOT  —  Contract  of,  not  Sl(nod  liy  Afsnt.— A  writtn 
proposition  to  employ  one  as  agent  to  sell  land,  signed  by  the  ff- 
poser  and  accepted  but  not  signed  by  the  agent,  makes  a  biadinf  MB- 
tract  of  agency,     (p,  1001.) 

OONTBAOT— Oonaldaratian.— BetMlK  to  ba  Derived  on  eid 
aido  from  a  contract  fulfills  the  demand  ot  the  law  aa  to  coasiden- 
tion,     (p.  1002.) 

CONTBAOT-Oon5ldBrstlon.-Wb*c*  MAnl  PnwiMi  sr* 
made,  the  one  furnishes  mffieient  eoaaideration  for  the  other.  (p< 
1003.) 

TBXAIi— GlvlnC  Imtenctlona  ProrUmally.— Aa  iaatraetiM 
ahould  not  be  given  to  the  jury  and  their  coasidcratioa  of  it  Mad* 
to  depend  upon  whether  they  And  that  there  ia  endeaee  to  laitiii 
it.  It  is  for  the  court  to  determine  whether  there  m  avideae*  t* 
render  an  instroctioD  relevant,     (p.  1003.) 

John  Osborne  and  J.  D.  Ijogan,  for  the  plyiiitiir  in  emr. 

Bowan  &  Boggese,  R.  E.  L.  Clark  and  J.  A.  HeadowB,  for  tb» 

defendants  in  error. 

■»•  BR.VN\0>:,  J.  In  Use  circuit  court  of  Mouoe  tsmij, 
■D  appeal  fronv  a  justic*,  John  L.  Bovao  k  Co.  neoro*! 
^  ''■  ^'  ^^  *  J?^"^  "^  jodgment  for  one  hnndwl 
..j_  "aeents,  and  tani  tliis  jndpnoit 

The  daim  of  Bona  A  Ov 
I  tat  him  a  tiact  ol  land,  ui 
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they  •"^  undertook  the  service,  and  made  effort  to  sell  to  sev-* 
«eral  persons;  that  they  interested  John  G.  Ballard  in  the  lands 
4ind  sent  him  to  see  it,  but  Hull  informed  Ballard  that  he  had 
concluded  not  to  sell,  and  had  revoked  the  power  of  Bowan  & 
Co.  to  sell.    Ballard  then  went  to  Bowan  &  Co.,  and  they  ex- 
hibited to  him  the  written  memorandum  empowering  them  to 
sell,  and  convinced  him  that  they  still  had  power  to  sell  under 
it^  notwithstanding  the  revocation  of  their  authority  to  sell, 
and  then  Ballard  made  a  writing  addressed  to  Bowan  &  Co. 
saying  that  he  would  give  them  five  thousand  five  hundred  dol- 
lars for  the  Hull  farm.    Before  Ballard  went  to  see  the  land, 
Hull  wrote  Bowan  &  Co.  on  the  12th  of  August  that  he  had  con- 
cluded not  to  sell  his  farm.    The  memorandum  putting  the 
land  in  the  hands  of  Bowan  &  Co.  for  sale  is  as  follows: 
^'Three  hundred  acres  in  Sweet  Springs  Dist.  near  Gap  Mills; 
good  dwelling,  fine  bam  and  other  buildings;  fine  orchard,  well 
watered  with  running  water — ^well  timbered — one  of  the  nicest 
farms  in  Monroe.    Price,  five  thousand  five  hundred  dollars. 
Terms  easy.    Five  per  cent  to  John  L.  Bowan  &  Co.     Land 
to  be  exclusively  with  them  three  months  and  until  withdrawn. 
This  August  5th,  1902,  J.  W.  Hull.*' 

On  5th  of  January,  1903,  Bowan  &  Co.  sued  Hull  for  com- 
pensation for  their  service  under  this  agreement. 

Hull  contends  that  the  paper  given  by  him  conferred  on 
Sowan  &  Co.  a  naked  power  to  sell,  uncoupled  with  an  interest^ 
and  that  it  was  levocable  at  any  moment  he  might  choose  to 
revoke  it,  and  that  when  he  revoked  it  before  sale  Bowan  &  Co. 
could  not  recover  the  agreed  commission,  but  only,  at  most,  com- 
pensation for  what  they  actually  did,  if  anything,  under  the 
power.  Hull  would  reverse  the  judgment  on  the  strength  of 
his  revocation  of  the  authority  of  Bowan  &  Co.  to  sell.  The 
summons  not  being  before  us,  and  no  pleading  to  show  whether 
Rowan  &  Co.  claimed  five  per  cent  on  five  thousand  five  hundred 
dollars,  or  merely  actual  compensation  for  trouble  as  agents, 
we  cannot  say,  by  the  record,  which  character  of  claim  was 
made;  but  we  assume  that  it  was  for  commission.  What  is  the 
effect  of  the  revocation  before  Bowan  &  Co.  found  a  purchaser? 
We  have  the  question  strictly  as  between  those  parties,  not  the 
rights  of  Ballard.  This  power  was  naked,  coupled  with  no  in- 
iierest,  as  the  commission  to  be  earned  is  not  an  interest,  ren* 
•dering  the  power  irrevocable :  1  Am.  &  Eng.  Bncy.  ot  Law,  2d  ed., 
1217 ;  Mechem  on  Agency,  sec.  207.  The  same  book,  section  209, 
flays:  'Tower  to  revoke — ^how  distinguished  from  *^  the  right 
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ag<»t  a  debt,  and  it  was  held  irrevocable  in  life  or  by  death. 
Sy  no  means  does  it  tonoh  the  propoeitian  that  where  one  em- 
poweore  another  for  a  given  time,  the  power  can  be  recalled 
0ooiter  withont  liability.  We  do  not  deny  that  even  if  the  power 
aaj»  it  10  exclusive  or  irrevocable,  it  may  be  revoked,  nnlesa 
coupled  with  an  interest  or  for  a  fixed  term :  Mechem  on  Agency,. 
sec.  2M.    But  here  is  a  fixed  term. 

The  ri^t  of  action  of  Bowan  ft  Go.  thns  being  clear,  what  is 
the  meaiSQre  of  recovery?  Hull  says  that  they  have  right  to 
reoover  for  what  service  they  performed,  bat  that  the  recovery 
is  faej (md  that;  Even  otn  that  basis  we  do  not  see  that  we  can 
daiy  the  finding  of  the  jury.  But  that  is  not  the  test.  ^^Where 
the  parties  have  provided  by  their  ftgieement.  what  the  agenfs 
compenaation  shall  be  in  case  the  principal  sees  fit  to  revoke 
the  anthoiity  prematurely,  such  agreement  will  form  the  basis 
of  the  agenfs  recovery'^:  Beinhard  on  Agency,  sec.  269;  Me- 
chem on  Agmoy,  see.  622.  Under  this  principle  the  jury 
could  have  given  Bowan  ft  Co.  two  hundred  and  seventy-five 
dollars,  and  so  Hull  has  no  right  to  complain  of  a  less  verdict. 
.miey  could  have  realized  that  stun  had  not  the  agency  been  ter* 
ninated :  See  Ferreira  y.  Sayres,  5  Watts  ft  S.  210, 40  Am.  Dec. 

But  Hull  says  further  that  the  memorandum  is  one-sided,  im- 
pofiXBg  no  duty  or  liability  on  Bowan  ft  Co.,  and  not  binding 
them  because  they  did  not  sign  it.  A  writing  was  not  necessary 
on  their  part  to  create  an  agency.  If  they  accepted  the  agency 
that  was  enough:  Beynolds  v.  Tompkins,  23  W.  Va.  229;  Me- 
chem on  Agency,  sea  271.  If  a  principal  employ  the  agent 
fer  pay  for  executing  the  agency,  it  is  enough:  Beinhard  on 
Agency,  sec.  62.  The  oral  evidence  proves  that  they  did  ao» 
cept  tilie  ag^icy.  That  evidence  does  not  contradict  or  vary, 
hut  supplements  and  applies  the  short  memorandum  and  ex- 
plains the  contract  as  consistent  with  it.  Indeed,  no  oral  evi- 
dence is  for  that  necessary.  Of  course,  oral  evidence  is  permis- 
sible to  show  acceptance  of  the  agency,  as  it  is  to  show  accept- 
ance of  a  deed.  Bowan  ft  Co.  went  on  to  execute  the  agency 
by  seeking  purchasers  under  it,  and  this  signifies  acceptance. 
^'This  consent,  of  course,  may  be  inferred  from  the  acts  of  the 
agent.  Thus,  where  he  is  found  performing  the  agency,  his 
acceptance  ^'^  of  it  will  be  presumed^':  Mechem  on  Agency, 
sec.  108.  Bowan  ft  Co.  accepted  the  memorandum.  Offer  on 
one  side  accepted  by  the  other  makes  a  mutual  contract  binding 
on  both:  Bishop  on  Contracts^  sec.  322.    The  consideration  i» 
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Tftlid  in  law ;  the  promise  on  the  one  Bide  to  emplo;,  the  igne- 
■moit  on  the  other  side  to  be  employed  BlgniGed  by  the  deliis; 
«f  the  memorandnm  and  ite  acceptance  and  proeecutiw  of  tk 
Agency  nnder  it.  There  were  mutual  and  dependent  pnnua 
•on  the  one  side  to  employ,  on  the  other  to  serve.  In  die  foru 
of  declaration  touching  services  we  find  them  eaying  Out  ii 
consideration  that  one  agreed  and  imdertook  to  empior,  Ot 
other  agreed  and  undertook  to  serve  in  a  ^ven  capadtj.  IIkk 
are  mutual  promises.  It  is  snrely  not  true  that  Bowsu  i  & 
were  bound  to  do  nothing.  When  they  accepted  thtt  nm»- 
randum  of  that  emplojrment,  they  became  liable  to  Uk  dstu  , 
imposed  upon  them  by  law  in  such  cases.  For  brescb  ol  Iheii 
duty,  for  negligent  loss  ol  a  sale,  they  would  be  liable :  3  llimri 
institutes,  329.  There  was  benefit  to  be  derived  on  e«l  ai 
tfrom  the  contract,  and  that  ais  in  the  fullest  the  denund  i 
■the  law  as  to  consideration:  Stnm  t.  Pariah,  1  W.  T»- 1-^ 
""Where  mutual  promises  are  made,  the  one  furnishes  enffieJoi 
consideration  for  the  other":  9  Cyc  323.  Bilateral  contnrts 
tfurnish  both  the  required  consideration  and  mutuality:  Giin 
■A  Eng.  Ency.  of  Law,  2d  ed,  727.  This  case  is  but  u  » 
«taiice  of  the  old  basic  rule  of  the  law  of  contract  thit  vie 
An  offer  is  made  and  accepted  a  contract  has  been  made. 

Hull  says  that  plaintiff's  ii^metion  3  is  bad.  It  saji  tl»i ; 
the  consideration  for  a  -contract  need  not  be  money,  bat  Kt) '  ' 
•of  an  act  to  be  performed,  and  if  plaintifEs  agree  to  e^  fi>  '^ , 
moneration,  that  is  sufficient  consideration.  This  is  eoo'B' 
But  it  is  said  that  it  ccmfiicta  with  defendant's  inBtructim  i^ 
aaying  that  when  Hull  put  his  land  into  the  hands  of  Bonn* 
Co.  he  could  revoke  at  any  time.  Where  is  the  conflict  »to 
■one  deals  alone  with  oonsideration,  the  other  with  reroaW' 
TThere  is  no  inconsistency  between  instructions  3  and  1,  the  v 
ter  saying  that  if  Howan  &  Co.  found  &  purchaser  and  cmb"'"' 
mation  of  sale  was  prevented  by  defendant,  they  could  w* 
■ooTnmiBsion.  They  deal  with  -difFerent  subjects. 
S.  Fault  is  founil  with  plaintiff's  instruction  6.  After  *li»J 
■  \^  proposition,  the  court  stated  to  the  jury  that  the  instrMW 
~  "^*  to  be  considered,  if  evidence  had  been  gi"" 
ideace  had  been  given  the  joij  "^ 
bw  that  an  instruction  sbouU* 
aring  upon  the  facts  on  ^^ 
ntsii  evidence  the  court  Duri*^ 
_.  to  give  an  instruction  c»* 
it  are  innumerable  for  the » 
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"tiiat  there  was  no  evidence  to  render  an  instruction  a  question 
%>efore  the  jury.     When  the  court  gives  an  instruction,  the  jury 
znust  say  that  in  the  opinion  of  the  court  the  subject  of  the  in- 
struction is  a  proper  matter  for  the  consideration  of  the  jury 
Tinder  the  evidence.    Though  error  to  give  the  instruction,  it 
ought  not  to  reverse  the  judgment.     The  instruction  runs  that 
5f  Bowan  &  Co.  got  Ballard  to  view  the  land  with  a  view  to 
*uy,  and  Bowan  &  Co.  did  this  before  revocation  and  afterward 
Sallard  made  an  offer  to  buy  at  the  price  fixed  in  the  memoran- 
dum^ and  did  so  in  pursuance  of  the  solicitation  of  Bowan  & 
Co.,  then  they  were  entitled  to  recover  the  commission  stipulated 
in  the  contract    It  was  claimed  on  the  one  side  and  denied  on 
ihe  other  that  when  Bowan  was  on  the  witness-stand  he  stated 
that  a  few  days  after  the  engagement  of  Bowan  &  Co.  as  agents 
4ind  before  the  12th  of  August,  the  date  of  revocation  of  their 
4iuthority,  Bowan  talked  with  Ballard  and  Mann  about  the  land, 
and  they  agreed  to  examine  it.     The  judge  was  sitting  with  his 
hack  to  the  witness  and  could  not  certify  that  the  witness  had 
so  stated,  and  therefore  left  it  to  the  jury  to  say  whether  he 
had  so  stated.    Now,  the  date  when  Bowan  talked  with  Ballard 
^md  Mann  and  requested  them  to  examine  the  land  is  immate- 
rial, so  it  was  within  three  months.     That  evidence,  the  exist- 
ence of  which  was  left  to  the  jury,  was  immaterial.     That  state- 
ment of  the  instruction  was  hurtful  to  the  plaintiff  and  bene- 
ficial to  the  defendant.     Eliminate  it,  and  the  instruction  is 
sound  law  and  pertinent  to  the  case. 

.Our  conclusion  is  to  affirm  the  judgment. 


A  Broker  employed  to  procure  a  purchaser  of  real  estate  may 
ordinarily  l>e  dismissed  by  his  principal  at  any  time  before  a  cus- 
tomer is  found:  Cadigan  v.  Crabtree,  179  Mass.  474,  88  Am.  St.  Bep. 
397.  But  if  the  employment  is  for  definite  period,  a  dismissal  with- 
out cause  before  the  expiration  of  the  time  specified  renders  the 
principal  answerable  as  for  a  breach  of  the  agreement:  Glover  y. 
Henderson,  120  Mo.  367,  41  Am.  St«  Bep.  695. 
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WOODS  V.  COTTRELL. 

[55  W.  Va.  476,  4T  8-  E.  275.] 

FBOHXBinoir  Um  Oalj  When  Ttm%  te  IJmpatfw  a»i 

abuse  of  power,  when  an  inferior  court  lias  not  juriadietion  of  tfce^ 
subject  matter,  or  having  juriadietion,  exceeds  ita  legitimate  " 

(p.  1005.) 

FBOHZBmoV  dOM  ast  Ua  Aftor  Jwipntt  has  tec 
and  fuUj  executed,     (p.  1006.) 

IF  PSOHronON  is  Aakad  After  Judgment^  it  onst  appssr 
that  execution  has  not  been  done.     (p.  1006.) 

PBOHIBinOK  Um  OidT  to  Judicial  Tifbiiaalii  mad  a 
stable  or  a  clerk  is  not  a  judicial  ollieer.     (p.  1006.) 

PBOHmnON  does  sot  Ua    Whara    OtiMr  Plate    Bm 
exists,     (p.  1006.) 

PHOHTBTTIOK  does  not  Ida  Against  a  JnsUce  of  tbe  pM 
who  issues  a  warrant  to  arrest  a  person  for  keeping  a  slot  ^^^i*"* 
aa  a  gaming  table,  and  to  seize  the  maekine.     (p.  1006.) 

OAHBLZNa  APPARATUS-Saimo  and  DosUiiHiun— A  sli«> 

ute  authorizing  the  seizure  of  gaming  tables,  and  their  dcatnictisi 
after  the  conviction  of  the  owner,  is  not  unconstitutional  aa  dcpsir- 
ing  him  of  property  without  due  process  of  law.     (p.  1008.) 

OAMHT.TNO    APPARATUS- l>aBtnKtion    of.-When    gaMOf 

tables  are  seized  under  the  West  Virginia  statutea,  it  ia  only  the 
trial  court  after  conviction  that  can  order  their  burning;  the  jnstiee 
cannot,     (p.  1008.) 

J.  W.  Eeimedy,  Gornwell  &  Comwell,  J.  H.  Holt,  John  Bai- 
eel  and  M.  O.  Sperry,  for  the  plaintiff  in  error. 

S.  B.  Avifl,  prosecuting  attorney,  for  the  defendants  in  erroc* 

*"  BRANNON,  J.  A  jnstice  of  Kanawha  county  iasaed  • 
warrant  requiring  the  arrest  of  Gibby  Woods^  charging  thai  be 
kept  and  exhibited  '^a  gaming  table  called  an  A  B  C  table  vi 
£  0  table  and  faro  bank  and  keno  table  and  table  of  like  kiii 
under  the  denomination  of  slot  machine/'  The  warrant  it* 
quired  the  constable  to  arrest  Woods  and  bring  him  hefore  the 
justice  to  answer  the  charge,  and  also  to  seize  the  lot  machii^ 
and  any  money  staked  and  exhibited  to  allure  persons  to  bet 
^t  such  table  or  bank,  and  under  it  the  constable  arrested  Woot 
^d  seized  the  slot  machine,  and  upon  hearing  Woods  was  i^ 

ired  to  give  bond  for  his  appearance  before  the  criminal  coui^ 
,  >i8wer  the  charge,  and  the  slot  machine  was  by  the  justioe'i 
^'^       turned  over  to  the  clerk  of  the  criminal  court  to  awiiJ 

H  W  as  to  the  marine.  Two  days  after  the  jnstice'e  l^ 
t>d8  <3btn^^//tfk  the  circuit  court  a  rule  against  tk 
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justice^  tiie  constable  and  the  elerk  of  the  criminal  court  to 
^tppear  and  show  cause  why  writ  of  prohibition  should  not  go 
'te  prohibit  them  from  proceeding  npon  the  said  ord^  of  the 
j-astice,  ''and  commanding  them  no  further  to  h<dd  said  slot 
machine  from  sud  petitioner/'  Upon  hearing  the  court  dis* 
•oharged  the  rule^  and  Woods  sued  out  a  writ  of  error  from  this 
•oonri. 

At  onoe  the  question  thrusts  itself  upon  us,  Does  prohibition 
in  this  case?    No  one  can  question  that  a  justice  has  juris* 
<lictian  to  issue  a  warrant  to  begin  a  prosecution  tot  keeping  gam- 
sng  tables  under  Code  of  1899,  chapter  151,  section  1.    Say  that 
lie  en^  in  deciding  that  a  slot  machine  is  a  table,  an  instru** 
onent  *''®  of  gaming,  under  that  statute;  it  is  only  an  error  of 
judgment  within  the  pale  of  a  lawful  jurisdiction ;  it  is  not  an 
usurpation  of  jurisdiction,  but  mere  erroneous  decision  in  a  case 
lawfully  before  him.    The  law  commanded  him  to  consider  and 
decide  whether  or  not  keeping  a  slot  machine  was  an  offense  un* 
<ler  that  statute;  he  did  only  what  the  law  required  of  him,  he 
decided  that  question.     Prohibition  lies  only  where  there  is 
'^'usurpation  and  abuse  of  power,  when  the  inferior  court  has  not 
jurisdiction  of  the  subject  matter  in  controversy,  or  having  such 
jurisdiction,  exceeds  its  legitimate  powers^*:  Code,  c.  110,  sec. 
1 ;  Haldeman  v.  Davis,  28  W.  Va.  324 ;  County  Court  v.  Bore- 
man,  34  W.  Va.  362,  12  S.  E.  490.    It  was  argued  at  the  bar 
that  the  code  just  cited  says  that  the  writ  lies  as  '^matter  of 
Tight'*     So  it  does  in  those  cases  where  it  does  lie;  but  those 
words  do  not  define  the  cases  where  it  lies,  but  were  inserted  only 
to  say  that  in  cases  proper  for  the  writ  it  should  be  demandable 
of  right,  instead  of  resting  in  the  discretion  of  the  court,  as  be- 
fore that  enactment.     For  such  error  in  mere  judgment  the 
law  provides  another  remedy :  West  v.  Lawson,  40  W.  Va.  480, 
il  S.  E.  1019.     If  indicted,  the  criminal  court,  then  the  circuit 
court,  then  the  supreme  court — all  in  the  due  course  of  law; 
and  this  is  another  reason  against  prohibition.    A  bold  propo- 
sition it  is  to  say  that  when  a  justice  sends  out  a  warrant  for  a 
<;riminal  act  for  which  the  law  gives  him  power  to  issue  it,  a 
prohibition  lies  even  where  the  act  does  not  constitute  an  offense. 
Can  the  question  whether  it  is  an  offense  be  tested  by  prohibi- 
tion?   It  is  not  a  criminal  writ     Can  the  usual  criminal  pro- 
<jedure  be  arrested  and  frustrated  by  this  writ?    Surely  not 
To  80  hold  would  palsy  the  vigor  of  criminal  process.     Bvery- 
t)ody  would  be  asking  a  prohibition  when  a  warrant  is  sued  out 
against  him.    We  decline  to  set  such  a  precedent,  and  decide 


uw 


5,    •  <^.*is  A  «*^     t       '•^c'^V 


m  sac  trrric 


1^.« 


X!lf  Jl^CiOE    nf 


T.  Gflfinjjil 


ZSCtf 


r:— T 


i-^ 


^lec  czsz^ZT  ef  sic  &ct 


jiic  '3«*Ex  5aiif-i  ion  i 


is  exBKir- JO.  tf  Mf 


:   ch,  1904.]  Woods  v.  Cotthell.  lOOZ 

jd  to  answer  in  court  and  seizure  of  the  instrument,  thus. 
/enting  its   use   in  gaming  until  trial  and  judgment — ^all 
le  are  under  color   and   justification  of  the    authority    or 
isdiction  given  by  the  statute.    To  sustain  a  jurisdiction  wida 
ugh  to  justify  not  only  the  issue  of  the  warrant  and  hold  the- 
'  accused  to  answer  an  indictment,  but  also  the  seizure  of  thfr 
I  machine^  is  not  to  assert  a  power  in  the  justice  to  bum  the 
jchine.     We  do  not  think  he  has  that  power.    This  warrant 
B  issued  under  a  statute  which  does  not  give  the  justice  power 
hear  and  determine  final  judgment    His  only  power  is  to- 
'_  termine  whether  there  is  probable  cause  to  hold  tiie  party  ta 
iBwer  in  the  trial  court    We  cannot  cut  his  power  into  sep* 
'  ate  pieces^  and  say  that  whilst  he  cannot  try  the  guilt  of  the 
auaed  and  impose  punishment,  yet  he  can  pass  judgment  that 
le  machine  he  burned.     We  think  that  whether  the  machine' 
iall  be  burned  or  released  depends  on  whether  the  accused  is 
tully.    If  not  guilty,  he  is  not  himself  to  be  punished,  neither 
s  the  machine  to  be  burned,  and  as  only  the  trial  court  can  de- 
ermine  his  guilty  so  only  it  can  condenm  the  machine  to  be 
ramed.    If  the  party  is  guilty,  destruction  of  the  machine  fol- 
lows the  ascertainment  of  his  guilt;  if  acquitted,  judgment  of 
restitution  to  him  of  his  property  follows.     Though  the  thing 
be  plainly  an  instrument  of  gaming  under  the  statute,  yet  if 
its  owner  be  acquitted  of  using  it  for  that  purpose,  it  cannot 
be  destroyed,  as  it  is  only  instruments  actually  used  and  kept 
for  gaming  that  are  thus  condemned  to  destruction. 

It  is  argued  that  only  after  trial  by  a  jury  and  conviction  of 
the  accused  can  the  gaming  table  be  seized.  This  cannot  be  so. 
It  is  designed  to  take  from  the  accused  the  gaming  instrument 
and  stop  its  use  until  trial.  It  goes  along  with  the  accused  to 
•hare  his  late. 

It  18  argued  that  there  is  no  authority  to  turn  over  to  the 
coTurt  as  evidence  the  slot  machine,  and  that  that  part  of  the  jus- 
tice's order  is  an  excess  and  abuse  of  his  power,  and  warranto 
prohibition,  as  the  statute  gives  only  power  to  bum.  We  have 
just  said  that  the  statute  does  not  contemplate  a  burning  by  or- 
der oi  the  justice,  and  this  would  justify  the  commitment  of 
the  slot  machine  to  the  custody  of  the  criminal  court  to  abide  itf^ 
otder,  80  that  it  may  have  possession  and  execute  its  judgment 
of  burning. 

The  justice  had  jurisdiction  under  the  statute  to  decide 
whether  there  was  probable  cause  to  charge  the  accused.  Surely 
^at  cannot  be  doubted.     It  is  plain,  too,  that  he  had  power 
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T.  Unv-i  S::i3es!  115  U.  Sl  €:«.  6  Siq).  Cl.  Bep.  524,  29  L  ei 
T4-*^  i*  a  Til-zi:  Jt  case  as  to  bz-h  of  Tizht  of  eeaich  vbere  it 
ii  iH^^;*!  3c  ^rcrela  roe  to  ftrsi^  eri-ienee  anmst  hiiaseif 

T^^ow  ▼*  ace  :l-2irrr  tLxt  rae  j2?tL«  had  jiirisdictioo.  It  » 
jrrpnH-I  ic  ^*>-*  lbs  dnl  wzii  ef  pr:ii"::ri.:*n  levie*"  and  re- 

se  1-5  am:^  f:r  nTzceai  €rr:r.  is  if  it  were  appellate  pn^- 
EV-:_":.r-rE  Lis  j»  5:i±.  o&e:  Cc:2:it  Coart  t.  Bor- 
^iz,  ?4  W.  Vi.  ?-:e,  12  S.  E.  4>:.  Tbe  ease  of  State  ▼.  &>i- 
frrr.  3'^  w.  Yi^  54,  45  5.  E-  iSo.  does  nr-t  eoTitiet  with  ths 
cfisd.  :i£t'i^:f*r  ti-f  t:t::  rriizuace  Tsuier  vsivh  the  vairant  i»- 
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'w^rr?  the  ccrr^irsctirn  of  the  stamte,  trial  before  the  jnstioe 

v:-:i  :«  c-e  process:  Ceatral  Land  Co.  t.  Laidler.  15d  U.  & 

1:?.  16  S:ip.  Ct.  Sep.  S-X  40  K  ed.  9L    But  iie'hoM  that  it 

i?  ohIt  uie  triil  co-^rt  after  eon^cti^a  tiiai  can  order  Mch 

l^LTTiiiir.  ani  it  caci:^:  be  iatiiBated  that  ciis  is  not  dre  procoB. 

I:  c&nii^t  be  maintained  that  the  claisse  of  the  statnte  author^ 

the  seixoie  and  bnming  a  gaming  table  is  nnomstit&tioaaL 
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the  offender  be  pimiehed,  but  the  nuisance  may  be  abated  aa 
part  of  the  judgment,  and  the  thing  with  which  the  nnisanee 
la  done  may  he  deetroyed:  1  Am.  &  £ng.  Ency.  of  Law,  3d  ed.^ 
78;  2  Wood  on  Nuieance,  aec.  864.    Thig  is  a  goyernmental 
power,  eiciating  under  Ihat  vaat  power  called  the  ^police  power.'' 
It  ie  eoeval  with  government.    Under  it  all  criminal  law  finds 
ita  warrant :  1  McClain  on  Criminal  Law,  sec.  23.    We  cannot 
believe  tiiat  it  was  the  design  of  the  state  constitution  or  of  the 
fourteenth  amiendment  to  tiie  national  constitution,  in  declaring 
that  no  one  diall  be  deprived  of  property  without  due  process 
of  law,  to  enerfate  and  emasculate  government  of  powers  so  es- 
sential, and  deeply  rooted  in  the  social  fabric  long  before  the 
adoption  of  Am^ican  constitutions.    They  effect  no  repeal  of 
such  inherent  common-law  powers:  In  re  Converse,  137  U.  S. 
624,  11  Sup.  Ct  Bep.  193,  34  L.  ed.  796;  State  v.  Sponagle,  46 
W.  Va.  415,  32  8.  E.  283,  43  L.  ed.  727 ;  26  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  146.     So,  the  established  law  of  public  nuisance 
and  remedy  will  warrant  the  seizure  and  detention  and  custody 
of  tiie  machine  by  the  criminal  court,  as  evidence,  and  to  exe- 
cute its  judgment.    In  fact,  this  confiscation  of  the  table  is  a 
part  of  the  punishment,  just  as  are  the  fine  and  imprisonment. 
Of  course,  the  constitutions  do  not  debar  the  legislature  from 
fixing  punishment:  Bishop  on  Statutory  Crimes,  sec.  993.     The 
old  common  law  confiscated  the  felon's  property.    That  general 
forfeiture  of  the  common  law,  as  a  mere  sequence  of  conviction, 
oannot  be  enacted  in  this  state  because  of  our  Bill  of  Bights 
saying:  "Ko  conviction  shall  work  corruption  of  blood  or  for- 
feiture of  estate."    This  abolishes  power  to  declare  a  forfeiture 
as  a  legal  consequence  of  conviction;  but  it  does  not  inhibit  a 
provision,  like  that  in  the  gaming  act,  forfeiting  the  particular 
thing  working  the  mischief,  the  instrument  of  the  nuisance  or 
offense.    The  l^slature  may  devest  property  in  tiiat  particular 
thing.     ^'Forfeitures  of  specific  articles  ....  are  a  species  of 
fine,  resting  on  the  same  principle  €A  a  sentence  to  pay  a  sum  of 
money.     We  have  no  general  practice  of  imposing  this  sort  of 
forfeiture,  but  it  is  sometimes  done  under  the  direction  of  a 
statute":  Bishop's  New  Criminal  Law,  sec.  944.    The  legisla* 
ture  may  determine  when  that  which  is  otherwise  property  shall 
cease  to  be  such,  if  kept  against  law.    It  is  subject  to  police 
power:  Train  v.  Boston  ^®*  Co.,  69  Am.  Rep.  113;  State  v- 
Lewis,  134  Ind.  250,  33  N.  E.  1024,  20  L.  R.  A.  52 ;  People  v. 
Budd,  117  K  Y.  1,  15  Am.  St.  Rep.  460,  22  N.  E.  670,  5  L. 
B.  A.  659.     In  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct. 

4m.  St.  Rep.,  Vol.  104—64 
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place  was  a  nuisance,  and  if  so  whether  the  person  was  engaged 
in  keeping  it.  The  court  said  that  as  the  proceedings  is  against 
person  and  thing  both,  the  person  has  due  notice,  and  his  day 
in  court  to  defend  against  forfeiture  as  also  to  defend  himself. 
Just  so  in  this  case:  Craig  v.  WerthmuUer,  78  Iowa,  598,  43 
N.  W.  606.  Where  one  has  his  day  in  court  and  regular  trial 
that  is  due  process:  Central  Land  Co.  v.  Laidley,  159  U.  S.  103, 
16  Sup.  Ct  Bep.  80,  40  L.  ed.  91.  Such  anti-liquor  laws  for- 
feiting property  have  been  frequently  sustained:  Black  on  In- 
toxicating Liquors,  sec.  54;  Preston  v.  Drew,  33  Me.  558,  54 
Am.  Dec.  639 ;  Bishop  on  Statutory  Crimes,  sees.  993,  994. 

We  conclude  that  the  statute  in  question  is  valid  both  as  to 
the  person  proceeded  against  and  the  implements  used  for  gam- 
ing. 

The  question  whether  a  slot  machine  is  an  instrument  of 
gaming  within  the  meaning  of  section  1,  chapter  151  of  the 
Code,  was  fully  and  ably  argued  orally  and  in  briefs,  and  this 
court  is  as  well  prepared  to  decide  it  now  as  it  likely  ever  wiE 
be,  though  strictly  it  is  not  proper  to  decide  it,  as  prohibition 
does  not  lie.  As  it  was  stated  in  argument  that  indictments 
are  pending  in  some  counties  against  persons  for  keeping  slot 
machines,  and  that  those  using  them  want  to  know  whether  they 
are  violating  the  law  or  not,  some  of  the  members  of  the  court 
favor  expressing  our  opinion  upon  it;  but  some  members  ob« 
jecting,  we  do  not  consider  the  question  in  this  opinion. 

We  a£Brm  the  judgment  discharging  the  rule. 


€kiinbUng  Apparatus  is  subject  to  Bummary  seizure  and  detention  or 
destruction  under  the  police  power:  Board  of  Police  Commrs.  y.  Wag- 
ner,  93  Md.  182,  86  Am.  8t.  Bep.  423;  Frost  v.  People,  193  HI.  635. 
86  Am.  St.  Bep.  352.  However,  if  property  may  be  used  for  legal 
as  well  as  for  gambling  purposes^  it  seems  that  the  police  have  no 
authority  to  seize  it  as  a  preventive  measure,  unless  it  is  first  estab- 
lished that  the  property  was  procured  or  held  for  an  illegal  purpose: 
Wagner  v.  Upshur,  95  Md.  619,  93  Am.  8t.  Bep.  412. 

In  Kite  v.  People,  32  Colo.  5,  74  Pac.  886,  a  statute  providing  for 
the  summary  seizure  and  destruction  of  gambling  devices  is  up- 
held as  constitutional.  The  opinion  of  the  court  reads,  in  part,  as 
follows:  ''The  specific  objections  now  urged  are,  first,  that  the  fore- 
going statute  is  unconstitutional  in  that  it  violates  section  25  of 
article  2  of  our  constitution,  which  provides  that  no  person  shaU 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law 
in  the  respect  that  no  provision  for  a  jury  trial  is  made;  and,  sec* 
ond,  that,  inasmuch  as  this  wheel  might  have  been  used  for  some 
other  pun>ose  than  for  gambling,  and  the  intervener  Assmussen,  as 
the  mortgagee,  though  leaving  it  in  the  possession  of  the  mortgagor, 
was  not  aware  of  its  use  for  an  illegal  purpose,  and  did  not  know- 
ingly permit  of,  or  give  his  consent  to,  such  use,  the  destruction  aa 
to  Mm  is  illegal. 
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"Siaea  tka  dafemdaat  made  mo  dBmrnnd  for  a  jory,  bnt  tamatd 
to  k  hearing  by  the  judge,  we  might  very  propcilj  hoU  &>t  ti 
caBBirt  be  heard  here  to  atj  that  ^  waa  dfl]»md  of  U«  li^tt  >• 
a  Ju7  truU.  But  there  is  a  m«eh  more  catiafaetNy  vir  l<  '*'■ 
tbe  poimt.  The  right  of  trial  by  jarj  does  Bot  andj  ts  ^J'*' 
ceeding.  Ab  wu  said  in  Mclsemey  ▼.  City  of  Dnrra,  IT  Ok. 
SOS,  SIS,  SO  Pm.  616:  'Thoagfa  a  pvtieiilat  oSeaae  aaj  km  k* 
nakaofra  t*  tha  eoauaon  or  atatBtory  law  before  the  iilii^  •< 
our  eoaatitotioD,  yet  if  it  clearly  belooga  to  a  daw  of  tMoKi  tU 
were  theretofore  not  triable  by  jory,  the  eonititntiaatl  gunAi 
rdating  to  jnry  trials  do  not  apply. '  Under  siular  «ttMM  a 
other  atatas  the  doctrine  bai  bean  firmly  cotablished  that  th  ^ 
ceeding  provided  for  in  the  foregoing  section  is  ia  rem,  Uit  il  ■ 
■ttmmary,  and  the  eonstittitioDal  right  to  a  jnry  trial  JMi  M 
exist:  Glenaoa  v.  Britttm,  1S5  HL  233,  40  N.  E.  594;  FnMt  t.  ft^t, 
103  111.  636,  86  Am.  St.  Bep.  352;  Oppenfaeimir  t.  Idlor,  36  Mac 
Bep.  548,  73  N.  Y.  8app.  MS;  Commercial  Ins.  Co.  v.  8eaBiBiii.l3 
m.  601,  14  N.  E.  6«6;  Davidaoa  ▼.  New  Orleana,  M  n.  &  >I,  » >- 
•d.  616;  Waple's  Proceedings  in  Bern,  sees.  23,  24,  65,  fiS,  It,  lU 
■  140,  231,  23«;  Lawton  v.  Steele,  152  n.  8.  133,  14  Snp.  a  Bep.* 
38  L.  ed.  SB5;  State  and  Federal  Control  of  PerMBi  aad  Tnpn;. 
ToL  X,   Pl   826. 

"In  Froat  t.  People,  US  111.  635,  S6  Am.  St.  Bep.  352,  q>eiUK' 
a  statute  moch  like  onre,  the  court  said:  'Trial  by  jury  wu  w™ 
a  right  ia  sunmary  proeeedisga,  and  the  legialatnre  did  not  TuiM 
the  eonatitution  by  proTidiag  that  gamiag  iaij^meDts  and  spfX* 
ahonid  be  deatreyed,  after  a  hearing,  under  the  direction  of  U< 
jndge,  justice  or  court,'     This  observation  has  our  approv*!. 

"The  record  shows  that  this  wheel  was  iwt  only  used  («  p* 
Uing  parpoMe,  bat  aaeh  waa  the  aoly  uae  to  whieh  it  roM  ra«r 
ably  be  devoted.  It  waa  purchased  with  that  distinct  objcd  ■ 
view,  was  ao  used,  and  for  no  other  purpose.  When  it  «n  1^ 
by  the  mortgagee  in  the  pooseasion  of  tke  mortgagor,  it  wu  kw" 
that  the  latter  lught,  U  he  aaw  fit,  eontiauia  to  use  it,  u  b  M 
theretofore,  for  the  purposes  inhibited  by  the  statute.  Tte  W 
that  Aiamussen,  the  mortgagee,  did  not  expreMly,  or  otberwiK,  |i" 
his  consent  that  the  mortgagor  night  use  it  for  gambling  ptLijKO 
aad  tint  the  mortgagae  did  not  permit,  or  know  of  such  dm,  i*  ^ 
material.  According  to  tbe  decided  weight  of  authority,  it  u  li" 
t«  be  the  duty  of  the  peiaon  owning  or  having  property  that  v^ 
be  put  to  ill^al  oaea  to  ae«  that  it  is  not  done:  Commoswa^ ' 
Gaming  Implemeats,  155  Uaaa.  165,  29  N.  E.  46S;  OppenhciBS 
L*lo«.  S£  Miac.  Bap.  546,  73  N.  T.  Sa^i.  IMS;  SUU  v.  Boucie't  BM 
K  Me.  51S,  50  AtL  TOSi 

"la  the  caae  frw  Malse,  the  aBpreme  covrt  of  that  state,  ^ 

Uf  by  Etawy,  Judge,   well   saya:    'Oambliag  ap^Mrataa  aad  bi(^ 

M^cts  ar*   treated  by  the  statute  as  aoziOBS  par  se,  *mi  tk^  V 

«i\-.«>vJ    destroyed    to  re»«ve  a   daager  immineat    from   thev  <Vi 

'     [J  pnaiah  the  awaar  far  an  ualawftil  asB.  9*' 

5;rikea  at  tbe  thing  itself,  aad  net  at  •■."* 

r.     The  «ws«r  «f  this  partiaolar  gambli^rl 

>W>    -  ;:;aUT  keep  it  hanalaas.     It  eaeaped  f tM  k* 

iht  ^-■-  '      It  caa,  tkerefare^  be  lawfoUy  dMtroy«d>| 

t  artf! 


-'  for  cat«hiBg  Cah  ia  violatioa  of  the  li'^ 

-    a   public   aaiaaae*,  aad    "*i'"g  it  the  M 

ra  In   daetrov  awch  acta  aad  devicee,  ii  P 

.     Stale  T.   Preach,   71   Ohio  Sk   186,  aat^t 
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Si:4AUGHTEB  v.  THACKEB  COAL  AND  COKE  CO. 

[65  W.  Ya.  642,  47  &  E.  247.] 

^  MOKOPOLT.— Where  Three  Coal  Oompanlee,  engaged  in  de- 
llopin^  a  new  coal  field  and  mining  from  the  same  vein,  organize 
iotl&er  corporation  to  act  as  their  sales  agent,  and  contract  to  give 

tlie  right  to  sell  their  output  at  a  uniform  price  not  to  be  departed 
'om  without  the  consent  of  all,  the  agent  company  to  advertise,  in- 
'o«liMe,  and  sell  the  coal  for  a  stipulated  commission,  the  contract 

illegal  as  against  public  policy,     (p.  1022.) 

Sinuns  &  Endow,  for  the  plaintiff  in  error. 

Campbell,  Holt  &  Duncan  and  Bucker,  Anderson  &  Hughes, 
or   the  defendant  in  error. 


POFPENBAEGEE,  P.  On  the  first  day  of  May,  1895, 
here  were  four  coal  companies,  corporations,  operating  in  what 
B  known  as  the  Thacker  coal  vein  in  Mingo  county.  They  were 
he  Thacker  Coal  and  Coke  Company,  the  Lynn  Coal  and  Coke 
company,  the  Logan  Consolidated  Coal  Company  and  the 
tfaiitime  Coal  Company.  On  said  date  another  corporation 
fas  organized,  called  the  Thacker  Coal  Company.  Its  capital 
stock  paid  in  was  $640,  and  the  principal  stockholders  were  the 
^residents  of  the  Thacker  Coal  and  Coke  Company,  the  Lynn 
I!oal  and  Coke  Company  and  •*•  the  Logan  Consolidated  Coal 
I/ompany.  Small  amounts  of  stock  were  taken  hy  two  other 
persons  simply  for  the  purpose,  as  is  supposed,  of  making  up 
'he  required  number  of  persons.  A.  Moore,  president  of  the 
Thacker  Coal  and  Coke  Company,  was  elected  president  of  the 
aew  company.  Said  new  company  was  organized,  not  for  the 
purpose  of  mining  coal,  nor  of  selling  coal  generally,  but  for 
the  sole  purpose  of  acting  as  sales  agent  of  the  companies  opera- 
ting in  said  Thacker  vein,  but  the  Maritime  company,  refused 
to  take  part  in  its  organization  and  also  to  contract  with  it. 

On  said  first  day  of  May,  1896,  said  agent  corporation  entered 
iinto  a  contract  with  the  Thacker  Coal   and    Coke    Company, 
whereby  it  agreed  to  sell  for  said  company,  for  tiie  period  of 
;'five  years,  not  less  than  twenty  thousand  tons  of  coal  each  year, 
•or,  in  default  thereof,  to  pay  the  Thacker  Coal  and  Coke  Com- 
pany twenty  cents  per  ton  for  so  much  coal  as  it  should  fail  to 
mU,  in  case  it  did  fail  to  sell  the  amount  stipulated.     From 
the  proceeds  the  agent  company  was  to  deduct  and  retain  a» 
.compensation  ten  cents  per  ton.     The  Thacker  Coal  and  C  ' 
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Company  covenanted  to  deliver  to  the  agent  company  ss  mncii 
coal  as  it  could  sell,  not  exceeding,  however,  eighty-four  thoii- 
sand  tons  each  year.  It  was  farther  agreed  that  if  the  mining 
company  should  fail  to  deliver  coal  according  to  the  agreemeat, 
it  should  pay  the  agent  company  ten  cents  jper  ton  for  coal  not 
delivered,  as  compensation  or  liquidated  damages.  It  was  far- 
ther provided  that  either  party  might  terminate  the  agreement  at 
the  end  of  any  year  by  giving  sixty  days'  notice  prior  tha«to, 
April  1st  being  the  beginning  of  the  year  fixed  in  the  contract 
Tlie  prices  at  which  the  coal  was  to  be  sold  were  fixed  in  the 
agreement,  and  it  was  further  provided  that  they  should  he  ad- 
hered to  by  the  agent  company  unless  departure  therefrom  should 
be  authorized  by  a  minute  signed  by  all  parties  producing  coal 
from  said  vein  for  whom  the  said  agent  company  should  act  as 
agent.  The  agent  company  was  required  to  account  for,  and  pay 
over,  the  proceeds  of  sales  on  or  before  the  fifteenth  day  of  each 
month.  The  general  nature  of  the  agent  company's  business* 
as  set  forth  in  the  contract,  was  the  selling,  advertising  and  in- 
troducing of  Thacker  coal,  and  it  had  authority  to  adjust  and 
settle  complaints  made  by  consumers  and  to  select  and  appoint 
all  subagents  for  the  sale  of  said  coal. 

Under  this  contract  the  agent  company  sold  for  the  three  pro- 
ducing ®**  companies  with  which  it  had  contracts,  up  to  the 
first  of  May,  1896,  124,087  tons.  In  the  meantime,  there  had 
been  paid  in  on  the  capital  stock  of  the  agent  company  by  de- 
duction from  the  proceeds  of  coal  sold  for  the  three  operating 
companies,  $5,360,  which,  with  the  amount  originally  paid  in, 
$640,  made  the  total  sum  paid  in,  $6,000.  Practically  all  of 
this  money  and  the  commissions,  amounting  to  about  $12,400, 
had  been  expended  in  the  business  of  the  agent  company,  ad- 
vertising the  coal,  establishing  agencies  and  subagencies,  and 
providing  facilities  for  handling  and  disposing  of  the  coal. 
During  this  time  Moore,  president  of  the  Thacker  Coal  and 
Coke  Company,  was  president,  and  had  the  management  of  the 
Thacker  Coal  Company.  About  the  Ist  of  May,  1896,  he  re- 
tired from  the  presidency  of  the  agent  company  and  Walter 
Graham,  president  of  the  Logan  Consolidated  Coal  Company, 
succeeded  him.  On  May  22,  1896,  Moore,  acting  as  president 
of  the  Thacker  Coal  and  Coke  Company,  notified  the  agent 
company  by  letter  that  his  company  would  not  deliver  any  more 
oal  under  the  contract,  assigning  as  ground  for  its  refusal  that 

'  agent  company  had,  in  the  month  of  April,  1896,  sold  the 
of  his  company  at  prices  less  than  the  minimum  prices 
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stipxilated  in  the  agreement^  without  any  authority  so  to  Ao,  and 
that  the  agent  company  had  further  yiolated  the  agreement  by 
not  aoconnting  for  and  paying  the  proceeds  of  the  sales  made  in 
April,  1896,  on  or  before  the  fifteenth  day  of  May,  1896.     The 
payment  complained  of  was  by  checks  sent  from  Bluefield  to 
Thackcr,  under  date  of  May  18,  1896.     In  reply  to  this  letter, 
Graham,  president  of  the  agent  company,  wrote  Moore  and 
called  his  attention  to  the  fact  that  all  parties  interested  had, 
at  a  certain  meeting,  upon  the  reconmiendation  of  Moore  him- 
self,    unanimously  agreed  that  the  president  of  the  Thacker 
Coal  Company,  should  have  discretion  to  make  concessions  in 
price  when  he  should  deem  it  expedient,  and  that  Moore  him- 
self, as  president  of  the  agent  company,  had  directed  the  sales 
complained  of  to  be  made  as  they  were  made.     He  further  re- 
minded him  that  it  had  been  the  practice,  as  established  by  him- 
self, to  remit  for  the  proceeds  as  the  money  was  received  from  the 
sale  of  the  coal  without  regard  to  the  day  of  payment  stipulated 
in  the  agreement.    The  letter  further  notified  tiie  Thacker  Coal 
and  Coke  Company  that  it  would  be  expected  to  adhere  to  the 
agreement  and  accord  to  the  agent  company  the  exclusive  right 
to  sell  •^'^  all  coal  which  the  mining  company  should  produce. 
Moore,  as  president,  replied  that  it  would  withdraw  from  the 
agent  company.     He  was  then  notified  that  the  agent  company 
would  demand  of  his  company  a  sum  equal  to  ten  cents  per  ton 
for  eighty-four  thousand  tons  of  coal,  less  the  amount  which  had 
been  furnished  since  April  1,  1896,  as  damages  for  the  breach  of 
the  contract. 

The  agent  company  continued  until  the  thirty-first  day  of  July, 

1896,  to  handle  the  coal  of  the  other  two  companies.     On  that 

date,  the  Thacker  Coal  and  Coke  Company,  or  Moore,  with  the 

aid  of  parties  representing  the  Lynn  Coal  and  Coke  Company 

interest  or  having  purchased  that  interest,  at  a  meeting  after 

due  notice,  passed  a  resolution  dissolving  the  agent  corporation 

and  appointing  a  trustee  to  wind  up  the  business.    This  was 

followed  by  a  chancery  suit  in  which  the  assets  of  the  defunct 

corporation  were  collected  by  W.  P.  Slaughter,  special  receiver 

and  paid  out  pro  rata  on  its  indebtedness,  the  amount  realized 

by  the  corporations  being  fifty-four  cents  on  the  dollar.    The 

heavy  creditors  were  the  three  producing  coal  companies,  the 

amounts  due  them  having  been  as  follows:  The  Thacker  Coal 

and  Coke  Company,  $2,702.34,  for  coal  sold  prior  to  May  22d ; 

the  Lynn  Coal  and  Coke  Company,  $977.38,  for  coal  sold  pro^ 

ably  in  June  and  July ;  the  Logan  Consolidated  Coal  Compa 
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tl46^69,  for  codl  inobably  sold  in  July.  The  other  iBdcMed- 
BCS8  consisted  of  smsll  amoaiits  due  to  Tarious  peraonSy  mikiiig 
die  total  ind^tednesB,  $5^64.14^  while  the  total  assets  amounted 
to  93^5L71. 

In  said  diancety  soit  npon  petition  of  the  Liogan  companT, 
SA  order  was  made  directing  Slaughter,  speeijJ  leoeiyer^  to  nse 
the  Tbacker  Coal  and  Coke  Company  for  the  damages  daimed 
on  account  of  die  Ineadi  of  the  contraGt.  In  pnrsaance  thereof, 
this  acd<m  of  assumpsit  was  fasonghi.  In  addition  to  the  com- 
mon counts  the  dedaiaticm  contains  a  special  coont  on  the  con- 
tract. A  demurrer  was  interposed  and  overruled  and  there  was 
a  Teniict  and  judgment  for  tiie  defendant^  and  the  plaintiff  com- 
plains of  that  judgmenL 

Under  rule  10  id  tiiia  conrt;  the  defendant  cross-assigns  error 
in  the  OTerruling  of  the  demurrer.  I  am  of  the  opinion  that  this 
assignment  is  well  taken.  But  for  section  10  of  chapter  99  of 
the  Code^  an  action  of  assumpsit  would  not  lie  upon  any  sealed 
instrumoit.  XTnder  it,  sndi  action  does  lie  upon  a  promise, 
undertaking  or  obligation  in  sodi  inBtnunent  for  the  payment 
of  ^*^  money.  The  covenant  which  forms  the  iMsis  of  this 
action  is  to  delirer  coaL  It  is  true  that  tiiere  is  a  danse  by 
which  the  defendant  company  agrees  to  pay  ten  cents  per  ton 
as  bquidared  damages^  but  diat  only  becomes  effective  npcm  the 
breach  of  the  coTenant  to  deliver  coaL  In  the  absence  of  such 
breach  th«re  is  no  agreonent  to  pay  money.  The  condition  npon 
which  this  promise  to  pay  money  arises  is  one  of  the  dass  tfas 
determinstion  of  which  is  peculiarly  the  subject  of  an  action 
of  coTenant  The  demand  sued  far  here  is  materially  different 
from  those  inrohed  in  Kcam  t.  Z»|^er,  13  W.  Ya.  707,  and 
Jon€s  T.  Sewing  Madihre  Co^  38  W.  Ya.  147,  18  S.  K  478. 
However,  the  majority  are  of  a  different  ophnon,  and  on  this 
point  the  judgment  of  the  cooit  below  most  stand. 

For  the  plaiotiff  in  errar  it  is  eaid  there  is  no  cfideuce  ^g*"^ 

his  right  to  lecover,  but  it  is  inaisiwi  for  flie  d^endant  in  emr 

that  the  judgmoit  cannot  be  distaihed  far  two  reascma.     Hie- 

fim  is«  that  the  coutract  was  entered  into  by  tiie  parties  for  the 

purpose  of  destroying  competition  and  is  in  restraint  of  trade; 

and,  therefore,  void  as  against  public  policy.    In  this  connection 

'  is  shown  that  while  the  stock  of  tiie  agent  corpontkm  stood  in 

name  of  Graham.  Moore  and  S3rk.  preridents  of  the  three 

^uoin?  companies  it  was  taken  in  their  names  for  com  en- 

and  paid  for  by  the  coal  companies,  and  further  that  sn 

was  made  kw  tbeee  companies  to  get  the  Maritime  CotI 
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Ccxmpany  to  join  them.    Unless  this  contract  is  within  the  in*- 
hibitioii  of  the  act  of  Congress  of  July  2, 1890,  dedaring  illegtK 
every  eontract  and  combination  in  the  form  of  trust  or  other- 
wise or  conspiracy,  in  restraint  of  trade  or  commerce  among  the* 
seyeral  states  or  with  foreign  nations^  it  is  not  necessarily  il- 
legal.    Although  on  its  face  it  carries  an  apparent  tendency  tc^ 
stifle  competition  and  is,  in  that  sense,  in  restraint  of  trade,  it. 
is  not  illegal  by  reason  of  that  act  unless  it  affects  commerce 
among  the  several  states  or  with  foreign  nations :  United  States 
Y.  Trana-Missonri  Freight  Assn.,  166  U.  S.  290,  325,  17  Snp. 
Ct  Bep.   540,  41  L.  ed.  1007.    This  contract  relates  simply^ 
to  the  sale  of  the  output  of  one  mine,  but  it  appea^rs  from  the- 
evidence  in  the  case  that  the  agent  corporation  was  organized  for 
the  purpose  of  handling  the  output  of  all  the  companies  operat- 
ing  in  a  certain  vein  or  seam  of  coal,  and  that  two  other  com- 
panies had  contracts  with  it  like,  or  similar  to,  the  contract  with 
the  defendant  company.    But  it  does  not  appear  that  this  coat 
^^  was  to  be  sold  in  any  particular  place  nor  that  under  this 
contract  it  must  necessarily  go  beyond  the  state  lines.    An  ex- 
amination of  the  decisions  of  the  United  States  supreme  court,, 
construing  the  act,  makes  it  certain,  that  to  be  illegal  thereun- 
der, it  must  fall  clearly  within  the  terms  of  the  act:  Kidd  v.. 
Pearson,  128  U.  S.  1,  9  Sup.  Ct  Bep.  6,  32  L.  ed.  346 ;  United 
States  V.  Knight^  156  U.  S.  1,  15  Sup.  Ct.  Bep.  249,  39  L.  ed- 
325;  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S. 
290, 17  Sup.  Ct  Bep.  540,  41  L.  ed.  1007.    As  this  contract  does, 
not  do  so  it  must  be  held  valid  so  far  as  that  act  is  concerned. 
Is  it  void  at  common  law?    The  modem  rule  on  that  subject 
is  that,  although  a  contract  may  be  in  restraint  of  trade,  if  it  i» 
not  unreasonably  so,  it  is  enforceable.    ''Some  of  such  contracts 
have  been  held  void  and  tmenf  orceable  in  the  courts  by  reason  of 
their  restraint  being  unreasonable,  while  others  have  been  held 
^Blid  because  they  were  not  of  that  nature.    A  contract  may  be- 
in  restraint  of  trade  and  still  be  valid  at  common  law.''    Mr. 
Justice  Peckham,  in  United  States  v.  Trans-Missouri  Freight 
Assn.,  166  U.  8.  290,  17  Sup.  a.  Bep.  540,  41  L.  ed.  1007. 
^The  sense  of  the  modem  decisions  is  that,  if  the  restraint  is  only 
commensurate  with  the  fair  protection  of  the  business  sold,  tho 
contract  is  reasonable,  valid  and  enforceable'':  United  States 
Chemical  Co.  v.  Provident  etc.  Co.,  64  Fed.  946.    In  that  case 
oae  company  sold  out  its  competing  business  to  another,  agr 
ing  not  to  engage  in  the  business  any  more  during  the  terr 
th^  lease.     There  is  ample  ground  for  applying  this  prii^ 
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-stances^  has  been  abrogated.    But  it  is  manifest  that  it  has  been 
-much  weakened^  and  that  the  foundation  upon  which  it  was 
originally  placed  has^  to  a  considerable  extent  at  leasts  by  the 
-change  of  circumstances^  been  removed.^'    Another  interesting 
•case  is  that  of  Central  Shade  Boiler  Co.  y.  Cushman^  143  Mass. 
S53,  9  N.  E.  629.    In  that  case  the  contract  was  one  made  by 
Ihree  manufacturers  of  a  certain  kind  of  curtain  fixtures,  un- 
•der  different  letters  patent,  owned  by  than  severally,  for  the  pur- 
pose of  avoiding  competition.    It  was  held  valid.    In  Cohen  v. 
Berlin-Jones  Envelope  Co.,  9  App.  Div.  425, 41  N.  T.  Supp.  345, 
manufacturers  of  envelopes  made  a  contract  with  another  en- 
velope manufacturer  by  which  they  agreed  to  purchase  from 
him,  at  the  prices  to  be  fixed  from  time  to  time  by  the  former, 
41  stated  quantity  of  goods  manufactured  by  him  during  a  stated 
period,  and  he  agreed  that,  during  such  time,  he  would  not  sell 
to  others  at  a  less  price.    Nineteen  other  concerns  throughout 
the  country  engaged  in  •*•  manufacturing  envelopes,  were  not 
parties  to  the  agreement,  and  their  goods  were  in  competition 
with  those  of  the  contracting  parties.    The  contract  was  held 
valid,  and  the  court  recognized,  as  facts  to  be  considered,  that 
the  agreement  included  but  a  small  number  of  the  manufacturers 
of  envelopes,  and  that,  at  the  time  it  was  made,  the  business 
of  manufacturing  envelopes  was  demoralized  through  excessive 
competition.    This  case  well  illustrates  the  nature  of  the  facta 
and  circumstances  to  be  considered  in  the  present  state  of  the 
law,  in  determining  whether  a  contract,  such  as  we  have  here,  is 
void,  as  being  in  restraint  of  trade. 

In  Homer  v.  Graves,  7  Bing.  735,  Tindall,  C.  J.,  said :  *'We  do 
not  see  how  a  better  test  can  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint  is 
«uch  only  as  to  afford  a  fair  protection  to  the  interest  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  in- 
terfere vrith  the  interest  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no 
benefit  to  either.  It  can  only  be  oppressive,  and  if  oppressive, 
it  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injurious 
to  the  interests  of  the  public  is  void,  on  the  ground  of  public 

policy.*' 

Applying  here  this  test  and  the  general  principles  recognized 
in  Cohen  v.  Berlin-Jones  Envelope  Co.,  9  App.  Div.  425,  41  N. 
Y.  Supp.  345,  it  is  impossible  to  see  how  tiie  public  was,  or 
■could  have  been,  injured  by  this  contract.  Three  small  com- 
panies, out  of  the  vast  number  of  coal  producing  companies 
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piices,  limit  productim,  or  suppresB  competition  in  such  a  way 
«fi  to  restrain  .trade  and  create  a  monopoly.  To  render  the  eoat- 
binatiim  illegal  on  this  ground,  it  is  not  necessary  that  evil  in- 
t^t  or  actual  injury  be  shown,  but  it  is  sufficient  to  know  that 
ihe  inevitable  tendency  of  the  act  is  injurious  to  the  public. 
The  fact  that  Ihe  immediate  result  of  the  combination  has  been 
tonporanly  to  reduce  prices,  or  that  it  may  reduce  them,  is 
immaterial  in  determining  the  legality  of  the  combination,  the 
court  not  being  governed  by  the  t^nporary  effect  upon  the 
prices,  hut  by  the  power  of  the  combination  to  control  them'' : 
20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  849,  850. 

^^^  ''In  some  way  several  corporations  competing  in  produc- 
tion merge  into  one,  and  cease  competitive  production.  By 
means  of  large  capital  this  new  corporation  can  produce  largely, 
or  limit  production,  lessen  supply,  enhance  prices,  and  lower  the 
prices  of  materials  used  in  production.  It  may  be  said  that 
no  matter  what  the  form  adopted  may  be,  if  the  end  is  to 
curtail  production,  enhance  prices,  restrain  trade  and  competi- 
tion, control  the  market  in  commodities,  it  is  condemned  by 
common  law  and  by  many  statutes  in  the  different  states": 
Brannon  on  the  Fourte^ith  Amendment,  373. 

Discussing  the  rule  stated  by  Tindal,  C.  J.,  in  Homer  v. 
^Graves,  7  Bing.  735,  and  hereinbefore  quoted.  Judge  Taft  said, 
in  United  States  v.  Addyston  Pipe  &  Steel  Co.,  85  Fed.  271,  29 
C.  C.  A.  141,  46  L.  E.  A.  122:  'TThis  very  statement  of  the 
rule  implies  that  the  contract  must  be  one  in  which  there  is  a 
main  purpose,  to  which  the  covenant  in  restraint  of  trade  is 
merdy  ancillary.  The  covenant  is  inserted  only  to  protect  one 
of  the  parties  from  the  injury  which,  in  the  execution  of  the 
contract  or  enjoyment  of  its  fruits,  he  may  suffer  from  the  un- 
restrained competition  of  the  other.  The  main  purpose  of  the 
contract  suggests  the  measure  of  protection  needed,  and 
furnishes  a  sufficiently  uniform  standard  by  which  the  validity 
of  such  restraints  may  be  judicially  determined.  In  such  a 
case,  if  the  restraint  exceeds  the  necessity  presented  by  the  main 
purpose  of  the  contract,  it  is  void  for  two  reasons :  1.  Because 
it  oppresses  the  covenantor,  without  any  corresponding  benefit 
io  the  covenantee;  and  2.  Because  it  tends  to  a  monopoly. 
But  where  the  sole  object  of  both  parties  in  making  the  con- 
tract as  expressed  therein  is  merely  to  restrain  competition, 
and  enhance  or  maintain  prices,  it  would  seem  that  there  was 
nothing  to  justify  or  excuse  the  restraint,  that  it  would  neces- 
sarily have  a  tendency  to  monopoly,  and  therefore  would  bo 
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4ttTlifniHiit,  railways,  can  of,  whether  subject  to,  664. 

BankmptGy,  assignee  in,  estate  of,  to  what  equities  subject,  913. 

mortgagee,  right  of  to  take  possession  after  an  adjudication  of, 

914. 
preference,  delivery  of  property  to  mortgagee  is  not  a,  912,  913. 

Oonfliet  of  Laws.    See  Insurance. 

OoiuiiituUonal  Law,  cigarettes,  laws  against  the  sale  of,  298,  311. 
I^mbling,  apparatus  for,  validity  of  statutes  authorizing  seizure 
and  destruction  of,  1011,  1012. 
Ootanants,  disability  of  one,  whether  operates  to  protect  another,  758* 

760. 
Ctorporatioiui,  limitations,  operation  of  statute  of  in  actions  by  cred- 
itors suing  in  behalf  of,  753. 


circumstantial  evidence  of,  205. 

evidence,  presumption  of  life,  how  long  continues,  199. 

long  absence  as  evidence  of,  207,  208. 

marriage,  death,  presumption  of  in  support  of,  199. 

of  sailors  and  soldiers,  when  presumed,  209. 

perils  which  will  justify  a  presumption  of,  206,  207.-, 

presumption  of,  absence  from  what  places  gives  rise  to,  200. 

presumption  of  after  a  change  of  residence,  200. 

presumption  of  from  absence  of  less  than  seven  years,  201,  202. 

presumption  of  from  absence,  evidence  to  rebut,  201. 

presumption  of  from  absence  of  a  fugitive  from  justice,  202. 

presumption  of  from  absence  unheard  from  for  less  than  seven 
years,  evidence  to  create,  204: 

presumption  of  from  extreme  old  age,  210. 

presumption  of  from  less  than  seven  years'  absence,  when  sus- 
tainable, 205. 

presumption  of  from  seven  years'  absence,  198. 

presumption  of  from  seven  years'  absence  may  be  rebutted,  201« 

presumption  of  in  cases  of  soldiers  and  sailors,  209. 

presumption  of  in  support  of  marriage,  199. 

presumption  of,  special  perils  which  wUl  create,  204,  206. 

presumption  of  time  of  when  person  has  been  absent  for  seveA 
years,   202. 
Deflnittoii  of  holographic  wills,  22. 
of  marriage  brokerage,  919. 
of  privileged  communications,  112. 
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JMenUte  OomnMrce,  original  packages,  attempted  eTaaions   of  tk* 
law  respecting,  301. 
original  packages,  what  are,  300. 

Jury  Trial,  cases  in  which  may  be  dispensed  with,  1012. 

iMidlord  and  Tenant,  possession  of  real  property  by  a  tenaaty  effect 
of  as  notice  of  his  rights  and  of  the  rights  of  the  landlord^ 

848,   349. 
Ubel,  advertisements,  libelous  statements  in,  146,  147. 
affidavits,  false  statements  in,  124. 
candidates  for  office,  statements  concerning,  133,  134. 
church  members  and  officials,  statements  concerning,  14L 
criticism,  difference  between  and  privUeged  communication,  llSp, 

114. 
criticism,  when  does  not  amount  to,  114. 
headlines  of  articles,  133. 
judicial  proceedings,  ex  parte,  applications,  motions,  or  affidavxta 

in,   124. 

judicial  proceedings,  libelous  comments  arising  out  of,  131. 

judicial  proceedings,   nonpertinent   statements  in,   120,   12«. 

judicial  proceedings,  privilege  in,  whether  absolute,  124. 

judicial   proceedings,   statements    concerning   strangers   to,    12dr 

judicial  proceedings,  statements  made  in,  119,  122. 

justification,  difference  between  and  privilege,  115. 

legislative  proceedings,  reports  of,  132,  133. 

lodges  and  societies,  reports  of  proceedings  of,  143. 

malice  in  making  false  privileged  communication,  115,  11^ 

merchants,  publication  by  of  list  of  bad  debtors,  150. 

news,  publication  of  libelous  matter  as,  137,  139. 

newspapers,  comments  by,  when  not  privileged,  139. 

newspapers,  comments  of  on  judicial  proceedings,  130,  131. 

newspapers,  headlines  of,  when  libelous,  133. 

newspapers,  libelous  publications  by  are   not  justified  as  dis- 
semination of  news,  137,  138. 

newspapers,  liberty  of  the  press,  limitations  upon,  137,  138. 

newspapers,  lodges  and  societies,  reports  of  proceedings  of  or 
of  charges  made  in,  143. 

newspapers,  officers  and  candidates  for  office,  statements  by  eoa- 
cerning,   133-136. 

newspapers,  reports  by  of  crime  made  by  injured  persons  to> 
police   officers,   132. 
ewspapers,   reports   by   of   judicial   proceedings   must   not  bs 

garbled,  131,  132. 
wspapers,  right  of  to  publish  court  proceedings,  130. 
wspapers,  right  of  to  publish  libelous  pleadings,  128. 
ewspapers,   right   of   to   publish  statements   in   ex   parte  pro- 
ceedings, 129. 
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newspapen,  trade  or  dass  journals,  libelous  statements  bj, 

when  privileged,   146. 
pleadings  and  briefs,  statements  made  in,  125. 
pleadings,  publication   of  libelous,  128. 
privilege,  absolute,  definition  of,  113. 
privUege,  definition  of,  112,  113. 
privilege,  loss  of  by  excessive  use,  118. 
privDege,  malice  in  the  use  of,  how  established,  118^  119. 
privilege,  must  be  restricted  to  the  occasion,  118. 
privilege,  of  members  of  the  legislature,  120. 
privilege,  qualified,  definition  of,  113. 

privilege,  qualified,  where  the  statement  is  malicious,  115. 
privilege,  willfully  false  statements  cannot  be  protected  by,  119. 
privileged  communications,  advertisements,  statements  in,   146, 

147. 
privileged  communications,  answers  to  libelous  charges,  143. 
privileged  communications,  baptismal  registers,  false  statements 

in,   142,  143. 
privileged    eommunicationsy   between   employers   and    employ^, 

148. 
privileged  communications,  between  relatives  or  aflanced  per* 

sons,    140. 
privileged  communications^  business  affairs,  statements  concern- 
ing, 143-145,  147. 
privileged   communications,  business,  statements  to  protect  or 

enhance,  147. 
privileged  communications,  charges  made  in  lodges  and  societies^ 

against  members  thereof,  143. 
privileged  communications,  comments  by  newspapers,  139. 
privileged  communications^  concerning  fellow  church  members, 

141. 
privileged  communications,  concerning  pastors  and  other  church 

officials,  141. 
privileged  communications,  constitutional  provisions  respecting, 

120. 
privileged  communications,  eopyrighty  notices  in  protection  of, 

149. 
privileged  communications,  debtors,  nonpaying,  list  of,  150. 
privileged  communications,  definition  of,  112. 
privileged  communications,  employ^,  cards,  lists,  and  other  com- 
munications issued  because  of  dismissal  of,  150. 
privileged    communications,    employ^,   notice    of   discharge   of 

149,  150. 
privileged  communications,  extend  to  all  matters  in  which  t 

parties  have  an  interest,  118. 
privileged  communications,  in  judicial  proceedings,  122-124. 
privileged  communications,  in  modifying  letters  of  recommend 

tion,  141. 
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Uta^  privilegftd  e«mi>aiucAtii)ii%  uformaticm  given  fn  ropl^  to  i^ 

qnMt,  14S.  I 

priTileged  eommQnieatiinti^  intereat  of  »  matal  or  aoelal  Bstan 

which  will  protect,   UO. 
privileged    eonnnanicatiouB,    m«rcu)tila     ag«nei«a,    raporta    amd 

■Utamenta    of,    145,    140. 
privileged    eommunicatiiina,    offiears    and    e«ndid«t«s    far    tMe%, 

ttatamaBta   eoitcemiiig,  133-lU. 
privilaged  <i«»iiiinT"'^t'""*,  patant  lighta,  notieaa  of  alaima  t«^ 

140. 
privilagad  eommDnieatioBa,  petitiou  and  eomplalnta  to  exoentiv* 

offiaon,  1S2, 
privil^ed  eoBiainiuefttion^   leporta  of  manieipkl  bodiM,   181. 
privileged    commniueAtions,    raporta    of   proeeedinga   at   chsrek 

tlibanAls,    142. 
privileged  eomnnaieationa,  scope  of,  117. 
privileged  eommoBieKtiowi,  atatamenta  in  tfaa  natnia  of  inforaa- 

tion,   144,   145. 
privileged    eommnnieationi,   atateuenta   indnead    or   ^oeoivd  bf 

the  eomplainaiit,  147. 
privileged    eommunieationa,   atateaienta   relativ*   to   vattera   of 

public    inteieat,    136. 
privileged    eonunanicBtiona,    atateaenta    which    it    ia    a    dnty   ta 

make,   140. 
privileged  eommonieationi^  trade  aad   elan  joamals,  atatenMata 

in,  14S. 
privileged  commnnieatioaH,  what  are  la  a  qaeation  of  law,  1I7> 
repoita  by  detective  officera,  132. 
report!    of   legialative   proceedings,    132,    133. 
reports  of  police   and  Are  departmenta,   132. 
reports  of  proeeedinga  of  ehorch  tribunala,  141,  142. 
wivea,  cards  warning  persona  not  ta  troet,  147. 
towns,  privilege  of,   120. 

of,   adminirtratora   aad  axeentora,   dntf  af  ta 

plead,    745. 
adminiatratora  and  exeentora,  may  plead,  766,  7S7. 
administrators  and  execntors,   plea   of   against    actioaa   bf,  751^ 

757. 
Rg'iinst  a  joint  eaoae  of  action  barred  aa  to  aoaia  oalj  af  tha 

daf  endanto,  767. 
a^-ignees  and  grantees,  right  of  to  plead,  7Sfi-76S. 
atiorseya  at  law,  when  majr  plead,  752. 
cliurdi  officera,  when  affected  by,   752. 
corporation*,  foreign  and  donevtic,  when  aatitlad  to  protaatlea 

of,  749. 
.aroditors  eannet  plead  for  their  debtor,  744,  7S3. 
against  aome  onlr,  758. 


MMoaaats,  bar  of  aa  agaii 


Index  to  thb  Notes.  10)19 

BtatmieB  of,  creditors  saing  in  behalf  of  a  eorporation, 
when  affected  hj,  753/ 
creditors,  when  ran  against,   760. 
ereditors'  suits,  when  not  affected  hy,  794. 
debt  is  not  extinguished  by,  744. 
debtor  cannot  be  compelled  to  plead,  744,  753. 
deputy  sued  for  official  acts,  when  may  plead,  762. 
disabUity  of  one  cotenant,  whether  operates  in  protection  of 

another,  758*760. 
estoppel  against  pleading,  746. 
estoppel  to  plead  by  agreement  to  arbitrate,  747. 
estoppel  to  plead  where  it  would  be  inequitable,  747. 
garnishees  cannot  plead  for  their  debtors,  756. 
heirs,  deyisees,  and  legatees,  plea  of  by  and  against,  768,  769. 
heirs,  when  bound  by,  748. 

husband  and  wife,  whether  may  plead  against  each  other,  749. 
hnsband,  whether  may  waive  against  the  interests  of  his  info, 

745. 
insolyent  debtors,  when  runs  la  favor  of,  760. 
Joint  tenants,  when  runs  against,  760. 
judicial  sales^  purchasers  at,  when  protected  by,  766. 
judgment  creditors  may  plead,  765. 
junior  mortgagees,  when  protected  by,  763,  764. 
land  owners,  when  run  against,  760* 
lienholders  may  plead,  766. 
mortgagees  are  entitled  to  plead  against  claims  against  their 

mortgagors,   744,   745. 
aiortgages^  grantees  assuming  cannot  plead  against,  746. 
mortgagors,  actions  by  to  tedeem,  when  run  against,  764. 
mortgagors  and  mortgagees,  when  run  in  actions  by  one  against 

the  other,  763. 
municipal  corporations,  duty  of  officers  of  to  plead,  746. 
nonresidents  may  be  snbjected  to,  744,  748. 
partnership,  plea  of  to  a  bill  for  an  accounting,  756. 
partnership,  representatiYes  of  deceased  partners,  when  may  not 

plead,  755.  i 

personal  privilege,  right  to  plead  is  a,  748. 
persons  in  privity  with  the  original  debtor,  when  may  plead, 

748. 
plaintiff  may  plead,  757. 
privies  in  estate,  when  may  plead,  748. 
purchasers  pendente  lite,  whether  may  plead,  768* 
receivers,  i^pplication  of  to  claims  against,  756. 
remaindermen  and  reversioners,  when  run  against,  768. 
subrogation,  persons  entitled  to  are  subject  to  the  plea  of,  75ff 
surety,  right  of  to  jdead,  764. 
tax  deed,  holder  of  void,  whether  may  plead,  764^  766. 
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>  mt,  toButa  br  the  ewtesj,  whn  bvrod,  TM. 
m  rm  •gKiaat,  760,  701. 
lata  ta  Uil,  wkn  b«r,  762. 
ti«ataa,  ^eiktioa  €f  mgmiaa^  wkea  affects  hie  beaifciaiy,  TB, 

T5S. 
Inatee,  wh«a  aay  ud  whea  May  ut  plead,  749,  790. 
WBiver  of  1^  debtei,  who  eaa  eenplala  of,  7U, 
waiver  <(  ^  axee«tMa  or  admiaiatraton,  740. 

Ifanlaa^  death,  pr— oiaptwa  e^  ia  ■npport,  of^  19B. 
Manlaae  Brakanie^  agree»eata  to  briag  abont  a  marriage  an  *«ad, 
91t. 
coaaideratwa  paid  eadei  eoatraets  of,  whether  m»j  be  reeovendt 

Ml. 
tosttaeta  ef  en  deened  ftandeleet,  920. 
detaitiM  of,  »1B. 
■afareeaMBt  of  coatiaets  of,  9S1. 

vxpeaditerea  paid  aadv  eoatraete  of  eaanot  be  reeoTored,  tllL 
Iwtaaeee  of  eoatraeta  of,  919-B21. 
WTH^  Oalfl^  locatioB  of,  aiinen'  rnlea  reepeeting;  090. 
loealioe  of,  rtato  ngnlatioa  of,  whea  ralid,  690. 
locatioa  of,  etatntM  legnlatin^  hirtory  of,  flSS. 
loeatioa  of,  regelatioa  mnat  be  eonairteat  with  the  aatnial  lam^ 
689. 
llMHa<%  aftar-aeqiiireJ    pttraonal  property  may  be  enbjeet  to,  910. 
baakraptcr,  takiag    pnMnaaioa  of  mortgaged  ehattala  ia  aot  a 

pnferaaee,  912,  913. 
coatiet  of  lawa,  doeieioaa  of  atata  eout,  whea  eoatn^  911. 
8m  Street  BailwaTiu 

a  by  OB  judicial  proceeding*,  130, 131. 
eoBmente  by,  whea  not  pnTil^ed  bTi  ^^• 
eoert  proeeedinga,  right  of  to  pobliah,  130. 
headliaca  ia,  whea  Ubelooa,  133. 
Ebelona  poblieationa  by  an  aot  jntifiod  aa  a  dimnmiaaHna  at 

Mwa,  137,  13a. 
lodgea  aad   aoeietiaa,  nporta    et   ^oeeedings  of   or  of    ehaigw 

made  ia.  141. 
•vlBeen  aad  caadidatea  for  nttaa,  atateaeata  by  eoneeraia^  U>. 

I."r;. 

ri'p.iru  t'T   of  Clime   made  by  iajared  peraoaa  to  poUoe  oBiai^ 

132. 
nports  bj  of  JDiliciBl  praeeedinga  mnat  aOt  be  garbled,  131,  UL 
Ight  of  to  publish  liteltius  proee^dia^  128. 
fht  of  la  puMisb  (t»tenieota  ia  ex  parte  proeeediag^  129. 
podrtvioQ  of  reti  prop^rtj  by  a  grantor  aftai  exoeatiag  » 
4taA  thenpC,^Hy349. 
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w,  ponessioa  of  real  propertj  hj  a  huband  mad  wife,  effeet  o^ 
350. 


1 

m 


doa  of  real  propertj  bj  a  partaerehip,  whether  aotiee  that 

it  ia  ftrm  aaaeta,  838. 

lioa  of  real  propertj  bj  a  teaaat,  effect  of  aa,  348,  349. 
jpoaaoBnioa  of  real  propertj  bj  a  tenant  for  life,  whether  aotiee 

of  defeeta  ia-  the  title  of  the  eatate  of  the  remaindermaa, 

350. 
jpooaeaaioa  of  real  propertj  bj  a  tenant,  whether  notice  of  hia 

landlord 'a  title,  349. 
jpoaaeeaion  of  real  propertj  bj  a  tenant,  whether  aotiee  of  righta 

not  elaimed  under  hia  leaae,  349. 
yoaaoaaion  of  real  propertj  bj  a  widow,  effect  of  aa,  352. 
poaaeaaion  of  real    propertj,  abandonment  of,  when  terminatea 

notice  ariaing  ftom,  339. 
poaaeaaion  of  real  nropertj  after  a  change  in  the  occupant 'a  title, 

338. 
poaaeaaion  of  real  propertj  aa  conatmctive  notice  of  eaaementa, 

333. 
poaaeaaion  of  real  propertj,  aa  conatmctive  notice  of  railroad 

righta  of  waj,  334. 
poBaeaaion  of  real  propertj,  aa  conatmctive  notice  of  water  righta, 

draina  and  dams,  333. 
poaaeaaion  of  real  propertj,  aa  conatractiye  notice  of  waja  and 

roada,  334. 
poaaeaaion  of  real  property,  boarding  on  premiaea  doea  not  amount 

to,  341. 
poaaeaaion  of  real  propertj,  bj  a  child,  effect  of  aa,  351. 
posaeaaion  of  real  propertj  bj  an  agent,  when  not  notice  of  the 

title  of  hia  principal,  350. 
poaaeaaion  of  real  propertj  bj  occupjing  rooma  in  the  building 

thereon,  341. 
poaaeaaion  of  real  propertj  bj  one  of  aeveral  tenaata  in  com- 
mon, 348. 
poaaeaaion  of  real  propertj  bj  the  erection  of  buildinga,  effect  of 

aa,  341. 
poneaaion  of  real  propertj  bj  two  or  more  peraona,  effect  of  aa, 

339. 
poaaeaaion  of  real  propertj  bj  using  for  pasturage,  343. 
poaaeaaion  of  real  propertj  bj  using  it  aa  a  aehoolhouae  or  churchy 

341. 
posaeaaion  of  real  propertj  eonsiatent  with  the  record  title,  337. 
posaesaion  of  real  propertj,  criticism  of  the  rule  reapecting,  333« 
poaaeaaion  of  real  propertj,  cutting  of  wood  and  timber,  wh 

amounta  to,  341. 
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MtOmwif   OoKpqratloiMi,  attoehnMat  and  exeeution,  can  of.  wkeik«r 
mbject  to,  664. 
ean  of ,  «tt«chmffnt  of  in  a  foreign  state,  664. 
^'^'v  ^9  ganuahment  of  in  the  hands  of  a  connecting  carrier,  664. 
ToUlag  stock  of,  whether  realty  or  personalty,  663, 


constmetion  of  ordinance  respecting,  654-656. 
eriminal  prosecutions  for  violating  municipal  regulations  respect- 
ing, 657,  658. 
fenders   and  brakes,  municipal  regulation  requiring  the  use  of, 

646. 
ire  department  may  be  given  right  of  way  over,  654. 
iraneblse,  acceptance  of  amounts  to  a  contract,  637. 
franebise,  conditions  and  terms  which  may  not  be  imposed  after 

granting,  637. 
iraneblse,  conditions  of,  acceptance  of  estops  corporation  from 

claiming  that  they  are  unreasonable,  638. 
franebise,  granting  of  cannot  deprive  a  municipality  of  its  con- 
trol over  the  public  streets^  637. 
iraneblse^  terms  of^  railways  are  bound  by,  637. 
■ranieipal  regulation  of  as  to  sprinkling  of  streets  and  the  use 

of  sand,  652,  653. 
auaicipal  regulation  of,  construction  of  ordinances  imposing,  654, 

655. 
araniciiMd  regulation  of  does  not  deprive  the  owner  of  his  property 

without  due  process  of  law,  640. 
■lunicipal  regulation,  evidence  to  show  unreasonableness  of,  642. 
municipal  regulation  of  most  be  reasonable,  641. 
municipal  regulation  of,  presumptions  in  favor  of,  642» 
municipal  regulation  of  prohibiting  the  carrying  of  freight,  646. 
municipal  regulation  of,  prohibiting  the  smoking  on  cars,  650 
municipal  regulation  of,  reasonableness  of,  how  to  be  determined, 

642. 
municipal  regulation  of  requiring  a  change  of  the  motive  power, 

647. 
municipal  regulation  of  requiring  a  conductor  on  each  eaiy  650. 
municipal  regulation  of  requiring  inclosed  vestibules  for  motor- 
men,  646. 
municipal  regulation  of  requiring  expenditure  of  large  sums  of 

money,  644. 
municipal  regulation  of  requiring  the  repaving  or  repair  of  streets, 

648. 
municipal  regulation  of  requiring  the  stringing  of  wires  of,  648. 
municipal  regulation  of  requiring  the  use  of  a  single  track  only 

649. 
municipal  regulation  of  requiring  the  use  of  bells  and  gongs,  C 
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Ballw»yii^  reMoiiablen60»  of  munieipal  regulation,  wkem  will 
mot  be  inquired  into,  645. 

regvlntioa  of  for  the  proteetion  of  the  publiOy  mnnieipalities  joaf 
enforee,  639. 

regulation  of,  what  within  the  municipal  power,  640. 

regulations  by  municipalities  may  be  imposed  upon,  638,  639. 

reparing  and  repair  of  streets  by,  power  of  municipalities  to  re- 
quire, 648. 

^mow,  munieipal  regulation  requiring  removal  of  from  streets^ 
653. 

-speed  of,  munimpal  regulation  of,  651. 

tsprinkling  streets,  municipal  requirement  of,  652. 

•tiekets,  municipal  regulations  requiring  to  be  kept  on  sale  at  re- 
duced rates,  638. 

JhiifiTordilp,  presumption  of  at  the  civil  law,  211. 

presumption  of  at  the  common  law,  211 

presumption  of,  evidence  to  give  rise  to,  213. 

presumption  of,  where  husband  and  wife  perish  by  the  same  dis- 
aster, 211. 

presumption  of,  where  parent  and  child  perish  by  the  same  dis- 
aster, 212. 

where  persons  perished  by  a  common  disaster  none  existed  at  the 
common  law,  210. 
TaxatloDv  business,  taxes  on,  when  may  be  made  a  lien  on  property, 
314. 

dilference  between  taxes  and  penalties,  813. 

notice  of  assessments,  when  not  necessary,  314. 

state  classiiications  of  property  for  the  purposes  of,  302. 
agreements  making  of  the  essence  of  the  contract,  267. 

•essence  of  the  contract  as  to  time  of  payment,  271. 

essence  of  the  contract  in  options  of  purchase,  275. 

tessence  of  the  contract,  notice  to  perform,  274. 

•essence  of  the  contract,  stipulations  which  make,  271. 

essence  of  the  contract,  when  is  of  the,  268. 

^essence  of  the  contract  when  property  is  payable  for  in  install- 
ments, 269. 

-essence  of  the  contract  where  property  fluctuates  in  value.  268. 

how  may  be  made  of  the  essence  of  the  contract,  274. 

is  not  of  the  ossence  of  the  contract  at  equity,  266. 

iM  not  of  the  essence  of  the  contract  to  convey  land,  267. 

ia  of  the  essence  of  the  contract  at  law,  266. 

may  be  made  of  the  essence  of  the  contract  by  express  agr~ 
ment,  267« 

of  payment,  when  made  immaterial  by  the  acquiescence  o^ 
parties,  273. 
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Xtaa   of  payBMiii)  wIwb  of  tlw  eM«n«e  of  tha  eontimct,  ITl. 
perfontuuiea,  flziag  time  of  br  notiM,  2T4,  275. 
paynkakt,  fulnn  to  m»ke  at  tb«  tiaa  atiptilfttad,  S78, 
titlo,  time  for  mmking,  whes  of  the  eeaeiiee  af  tke  eavfarte^  STL 

WatW  Xitkti,  pocMMion  of  real  propeTt;^  u  notiM  of,  S31, 
Wan  pawB—loa  of  real  propert;  aa  ntitiee  of,  1134. 
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AOOOBD  AND  SAXISFAOZIOir. 

ACOOBD  AXD  BATISFACTIOK.— If,  in  a  Mttlemeat  b^iweea 
parlies,  a  elaim  made  by  one  of  them  is  wholly  disallowed,  aaeh  dia- 

lUowaaee  is  conelnsive.     (Mieb.)     City  of  Detroit  ▼.  Detroit  By.  Go^ 
dOO. 

ADMZKZ8TBAZI0H. 

See  Ezeeutora  and  Adminiatratora. 


ADVSB8E  PQgaBSgTOy. 

VBS80BIPTZOK.— Preaaiiiptioii  of  a  Ctraat  from  long-eontinned 
enjoynLent  arises  only  wbere  the  person  against  whom  the  right  is 
elaimed  eonld  have  lawfully  interrupted  or  prevented  the  ezereise 
of  the  Bdbject  of  the  anpposed  grant.    (Yt.)    Lawxie  ▼.  Silsby,  927. 

AOEK07. 
See  Principal  and  Agent* 

ALIMONT. 

See  DiToree,  2. 

ALTEBATIOK  OF  IKSTBX7MENT8. 

AXiTERATION  of  a  Written  Instroment  by  an  Agent,  who  holda 
it  temporarily  for  transmission  to  his  principal,  does  not  render  it 
invalid.     (Vt.)    Eqaitable  Mfg.  Co.  ▼.  AUen,  915. 

Bee  Bills  and  Notes,  4. 


1.  AKIMAM  Rnniiway  Horses.-— The  owner  of  a  team  of  ▼ieions 
and  ''runaway"  horses  is  liable  for  injury  inflicted  by  them,  with- 
out proof  of  negligence  or  fault  in  endesToring  to  prevent  such  in- 
jury.    (Wash.)     Lynch  v.  Kineth,  958. 

2.  AaTTMATifl  Bimsway  Homes.— Knowledge  of  the  vicious  and 
ranaway  character  of  a  horse  by  one  employed  to  drive  it  is  imputed 
to  its  owner.     (Wash.)      Lynch  v.  Baneth,  958. 

See  Ghune. 

AKTEMXTFTIAIi  OOKTBAOTS. 

See  Husband  and  Wife,  1-3. 

(10S7) 
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1.  APPBZOJLTB  PSAOTZOB^— ObJactJan  ihMi  fh«  Ifl  i 
tioBfl  wu  not  lerved  in  the  maimer  proyided  bj  kw  ii^ 
presenting  amendments  to  the  proposed  bilL   pt^i^) 
Korthern  Pie.  By.  Co.,  729. 

2.  AFPSLLATB  PSAOTICS— Ajrignmeiil  of  Sn«L-If  tej 
ties  agree  that  mo  ad^mnta^  sliall  be  eleimed  from  Ue  turn 
proof  from  the  record  on  appeal,  appellee  cannot  asupi  m  ««■ 
appellant's  right  to  appeal  doce  not  appear  from  the  iwm^\ 
decree.    (BL)    Morrison  ▼.  Austin  Btate  Bank,  825. 

8.    APPELUkTB  FBAaXXGOB* — In  a  report  ^^'^K^ 
a  judge  of  the  superior  court  to  the  euprenie  jndieaf  wot» 
the  sUtnte  of  Massachuaetta,  it  im  not  proper  w  »»  "^ 
report  with  a  statement  of  the  terms  of  '^^^'^^^^^  "." 
by  section  29  of  chapter  15»  of  the  revised  lawf  of  that  aw* 
Hildreth  ▼•  Thibodean,  560.  ;  «. 

4.    APPBLLiLTB  FBAOTIOB— Znnuteriil  Brdtarf«  «  *" 
If   in  a  civU  case  there  is  no  well-founded  complaffl*  w  «J^ 
sion   of  evidence,  it  becomes   immaterial  on  ^f^^\^i 


have  charged.    (La.)    Warner  t.  Talbot,  460,  ^ 

S.    APPBU.ATB  FBAOnOB— Zindingi  «f  ^JT\,^ 


IMsre^uded.- Where  the  nndispnted  facts  •'•.f^^^^ud* 
the  supreme  court  to  properly  dispose  of  a  case,  w  r^J^.^^  *.  »^ 
ibdings  of  the  jury  in  response  to  special  iwues  fobmittea  » »- 
(Tex.)    Scott  T.  Farmers'  etc  Nat.  Bank,  835.  ^^ 

a    APPELLATE  PRAOTIGE.— Notice  of  ^*®J*^?f  ^  Swad  » 
sew  trial,  though  not  incorporated  in  the  rworO,  »  "  ."^j^jiis 
the  dismissal  of  an  appeal  from  the  judgments    (Jionw. 
v.  Northern  Fac.  By.  Co.,  729. 

ftoie— Delay.  -    -ttr^ 

7.    APPEAL  A2n>  SBBOB.—  An  appeal  Uhen  ^^^^J^hit 
after  the  entry  of  aa  order  refusing  to  admit  s  will  ^^^^  d 
time^  »^  ^^«  evidence  may  be  considered  thereoa.  ^^^^ 
the  code  relating  to  appeals  within  sixty  days  ^^J^^if 
ef  the  judgment  is  aot  applicable.    (Cal.)    lEttsU  of  W»  *  *   ^ 
t.   APPBAZt-Delay  Hi  Serrlng  Argimifliit— Whe^  ^tUt,'^ 
gerring  an  argument  oa  appellee's  attorney  expires  ^J^J'^^^alt 
though  mailed  in  time,  it  is  not  delivered  until  Kon<^  ^  ^ 
this  will  not  support  a  notion  for  alBrmance  when  ^  jLiftf  '* 
^  unreasonable  neglect  and  no  real  prejudiee.    (low*/  '^'^ 
Cieameiy  Paekage  etc.  COi,  d54 

9.  APPEAL  AKD  BBBOA^Wbo  may  A9poiL--M*>^^  t» 
gir  »  Trust  Oreated  by  a  Will  are  entitled,  as  HfS^^f^^ 
appeal  from  an  order  refusing  to  admit  it  to  probate  S^^ 

«f  Fiy»  1^-  ^.^ 

10.  APPBUJITB  PBAOTIOE— Agreed  QnestloiL-Aft  H^^ 
ef  the  parties  that  the  right  of  the  appellate  to  appeal  ^^^  d 
mitted  to  the  court  of  review  does  not  authorize  a  ^^^^^^fl^  tkl 
Higl  cpiestion  if  no  cross-error  is  assisned  nor  motion  to  ^^^ 
tnpeal  Is  mails    ^iii  ^    Morrison  v.  Austin  State  Btslc»  W* 
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[O&r-A  MMian  to  Qwtfh  »  Oomplaiiit  at  UUtiiig  t»> 
eaanot  be  made  for  the  lint  time  in  the  saperior 
'vrlftieli  the  caee  haa  been  app«Ued  from  a  mnnieipal  eourt. 
Oomomionwealth  t.  AneeMeh,  590. 

UPVBJkls  AMD  EBBO&— Qneatioa  Whidi  wm  not  be  Ooo- 
— Tl&o-ugh  the  right  of  the  appellants  to  appeal  from  an^ 
MlxiainLS  the  probate  of  a  will  ia  placed  on  the  ground  that  they 
lefieiaries  nnder  a  trust  in  fneh  wiU,  the  appellate  eonrt  wiU 
eTmine  the  Talidity  of  the  tnut  aa  to  them.  (GaL)  Estate  of 
I. 

FRA-QTIOB— Beport  of  a  ICaster,  When  Beriewable^— Where  a 
^ppoijdting  a  master  does  not  require  him  to  report  the  evi- 
but  all  the  facts  on  which  he  bases  his  finding  are  appar* 
reported  for  the  purpose  of  presenting  the  principal  question. 
^  eisid.  curgued  before  bim,  it  is  open  to  the  court  on  appeal  to 
sdiie  on  the  report  whether  the  findings  made  by  him,  inelud- 
18  mlingpt  of  law,  can  be  sustained.    (Mass.)    Fleming  ▼•  Cohen^ 

AFPEUATE  PBAOnOE. — ^The  appellate  court  cannot  review 
Mtion  ot  the  trial  court  in  disregarding  a  special  finding  of  the 
,  when  tlie  party  complaining  does  not  specifically  except  thereto, 
relies  alone  upon  an  exception  to  the  entry  of  judgment.  (Mont.) 
«t  T.  Butte  City  Water  Co.,  ^83. 

S>    APPELXATE   PBAOTICB.  —  Inconsisteaey  Between  Special, 
dinga  and  the  general  yerdict  cannot  be  considered  by  the  appel- 
b  court,  unless  the  party  claiming  such  inconsistency  has  moved 
I  court  below  for  judgment  in  his  favor  upon  the  special  finding*. 
^ont.)     Baker  ▼•  Butte  City  Water  Co.,  683. 

See  Divorce;   Judges. 

ASaAXJLT  AND  BATTEBT. 
See  Carriers;  Haater  and  Servant,  15;  Street  Bailways,  17,  18* 


»:iM:-»s- 


1.  AnACIHlCBNT.— A  Oar  of  a  Foreign  BaUroad  corporation,. 
Bat  with  freight  into  this  state,  and  here  remaining  a  reasonable 
ime  for  reloading  and  sending  back  to  the  state  from  which  it 
ittae,  ia  not  subject  to  an  attachment  issued  in  an  action  in  the* 
loorts  of  this  state.  (Minn.)  Connery  t.  Quincy  etc.  By.  Co.,  659. 
^  ATTAGHMEHT— Setting  Aalda  Lery  on  Sxemvt  Property.— 
The  court  whence  a  writ  of  attachment  issues  may  set  aside  a  levy 
thereof  made  on  exempt  property.    (CaL)    Holmes  r.  Manhallj  86» 

See  Bxemptions;  Bankruptcy. 
Kc«s. 
ASI^UdniMBli  railways,  cars  of,  whether  subject  to,  66i. 

ATT0BNE7  AND  OUENT. 
See  Continuance. 

BANKBUPTOT. 

1.   BAinntXTPTCnr— Attachments— Vacation— Liens.— If  .  P^ 

«1  %  bankrupt  subject  to  a  chattel  mortgage  is  attached  wi^'' 
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•Bgaged  in  the  eommiasion  bumneas  and  sometimes  OTerdrawa 
^  <:aat  does  not  eharge  it  with  notiee  that  a  cheek  deposited  by 
^or  prox>ert7  sold  for  one  of  his  customers  who  is  entitled 
^a^oeeedn  thereof.     (Kan.)    Kimmel  ▼.  Bean,  415. 

^  _  \HKIKO — AgxeaiiMiit  to  Api^  Deposit  on  Overdraft^  When 

^  "^  -• — Where  n  depositor  carries  an  account  with  a  bank  as  part 

vanal  business,  continnallj  drawing  checks  and  making  de- 

.ftisometimes  having  a  balance  to  his  credit  and  sometimes  being 

— —  4Wn,  his  mere  act  of  making  a  deposit  is  equivalent  to  an  agree- 

^  ;    Mat  it  shall  be  applied  against  any  overdraft  that  may  exist 

^        time.     (Kan.)     Kimmel  ▼•  Bean,  415. 

^  SANKnra^ — "The  Bnstness  of  Banking  is  Defined  to  consist 

»  T  .  counting  and  negotiating  promissory  notes,  drafts,  bills  of  ex" 

'^      -^  and  other  evidences  of  debt;  receiving  deposits,  buying  and 

s  -s-  I  exchange,  coin  and  bullion,  lending  money  on  personal  secur- 

~-  ^d  obtaining,  issuing  and  circulating  notes;  and  to  these  speci- 

Buz      powers  and   those  necessary  to  the  exercise  of  the  powers  ex- 

^  ^  #d  the  bank  must  confine  its  operations,  and  acts  of  officers  not 

■^.  r'aced  in  the  terms  of  the  law  are  not  binding  upon  the  corpora- 

J-*'     (Tex.)     Commercial  Nat.  Bank  v.  First  Nat.  Bank,  879. 

.  ^"Jtlte  in  Piduciarp  Relatiam. 

r       BANHB,  Beqoiilng  to  Aoconnt  for  Moneys   Deposited  by   an 

^jr-  IBt  in  EUs  Own  Name.— A  bank  cannot  be  held  to  account  to  the 

.    3er  of  a  fund  which  has  been  deposited  by  an  agent  in  his  own 

r^oe  and  applied  on  his  overdraft,  the  bank  having  no  knowledge 

-  i^  the  agency.     (Kan.)     Kimmel  v.  Bean,  415. 

"^  &  BAITKIKG— Liability  of  Banks  for  Moneys  Deposited  by 
i^^or8.--If  a  bank  knows  that  a  factor  is  insolvent  and  has  de- 
bited in  his  own  name  moneys  belongring  to  his  principal,  it  cannot 
v^e^propriate  such  money  to  the  payment  of  its  debts  due  from  the 
"  ^  leloT.  and  is  liable  to  the  tme  owners  if  it  does  so.  (Tex.)  Inter- 
^  4te  Nat.  Bank  v.  Claxton,  885. 

8-    BAiaONGfr— Faeton^  Bight  of  to  Deposit  and  Withdraw  Mon- 
w^^Vf*,  When  not  Destroyed  by  Insolvency.— Though  factors  are  known 
^•o  be  insolvent  and  to  have  committed  an  act  of  bankruptcy,  they 
SI -retain  the  right  to  do  business,  and,  if  they  continue  actively  in 
.-'business,  and  not  subjected  to  legal  proceedings  in  bankruptcy  or 
uisolvency,  may  deposit  in  bank  in  their  own  names  moneys  received 
^XTom  sales  of  property  and  withdraw  them  on  checks  payable  to 
,^  third  persons,  and  the  bank  is  not  liable  for  honoring  such  checks. 
^.  <Tex.)    Interstate  Nat.  Bank  v.  Claxton,  885. 
n.      7.   BAHKXKG— Moneys  Deposited  in    a  Fiduciary    Capacity^ — ^A. 
•^  depositor,  although  holding  money  in  a  fiduciary  capacity,  may  draw 
f  it  out  of  the  bank  ad  libitum.    The  bank  is  bound  to  honor  his  checks 
tff  and  incurs  no  liability  in  so  doing  as  long  as  it  does  not  participate 
;     in  any  misappropriation  of  funds  or  breach  of  trust.     (Tex.)     In- 
terstate Nat.  Bank  v.  Claxton,  885. 

8*    BANKS— Dnties  of  Bespecting  Monoys  Deposited  by  a  Fidnei- 

<     fy*— The  mere  fact  that  a  bank  knows  that  moneys  deposite^with 
>     ^y  ^^ve  by  a  depositor  been  acquired  in  a  fiduciary  capacity 
impose  on  it  the  duty,  or  give  it  the  right,  to  institute  s 
}^Ut  the  conduct  of  its  customer  in  order  to  protect  those 
h«  may  hold  the  fond,  but  between  whom  and  the  bank 
privity.    (Tex.)     Interstate  Nat.  Bank  v.  Claxton,  885. 
Aa.  St.  Bap^  YoL  104-e« 
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its  agent  to  initiate  members  into  the  order,  is  liable 

fiJLcted  npon  a  candidate  for  membership  by  the  use  of  a 

during   such   initiation,   although   the   use   of   such 

not   authorized  bv  the  supreme  lodge.     (8.  C.)    Hit- 

BILLS  AND  NOTES. 

Ain>  NOTES. — ^Marginal  FlgnreB  in  a  note  may  be  re- 
*     iPor    the   purpose  of  supplying  the  amount  for  which  the 
Si^^eiiy  -when  such  amount  has  been  wholly  omitted  in  the 
-tl&o  note.     (Yt.)     Kimball  ▼.  Costa,  937. 

AXTD     NOTES— NegotiabiUty.^Munlcipal     Wamnta 
a  Ry>ecial  fund  are  not  negotiable,  and  afford  no  protec- 

&  lt>ona  fide  purchaser  thereof  for  yalue.     (111.)    Morrison  t. 

a4;a.te  Bank,  225. 

jTTaTJI  AKI>  NOTES— "NegotiaWlity— Attorney's  Fee.^ — ^A  pro- 
iik  &  note  to  pay  an  attorney 's  fee  after  default  for  its  collection 
Lot   render  the  note  non-negotiable.     (8.  C.)    White  v.  Harris, 

SXI^XaS  AND  NOTES— Alteration— Spoliatlan.— If  a  person  who 
^^T  obligation  to  pay  a  note  alters  it  by  striking  therefrom  a 
sion  for  the  payment  of  an  attorney's  fee  for  collection  upon  de- 

in  its  payment,  it  is  a  material  alteration  and  relieves  the  maker 
B\>ilit7  thereon,  but  if  a  stranger  strikes  out  such  provision  in 
note,  it  is  simply  a  spoliation  and  the  maker  remains  Uable.     (S. 

White  ▼.  Harris,  791. 

^    HEGOTIABLE  INSTBUMENTS— First  and  Second  Indorsers. 

between  a  first  and  second  indorser,  the  first  is  ultimately  liable 

the  payment  of  the  note,  but  is  not  primarily  liable  for  it  as  be- 

)en  himself  and  subsequent  indorsers  in  the  sense  that  as  between 

cncipal  and  surety  the  principal  is  primarily  liable.     (Mass.)     Bank 

America  t.  Wilson,  570. 

6.  NEGOTIABLE  INSTKUMENTS.— The  Second  Indorser  has  no 
Lght  to  have  the  Holder  of  a  Note  First  Pursue  the  First  Indorser. 
.  prior  indorser  is  entitled  to  the  delay  consequent  on  demand  for 
ayment  being  made  in  the  first  instance  on  a  subsequent  indorser, 
nd  is  at  liberty  to  arrange  with  the  holder  to  secure  such  delay  by 
procuring  such  demand.  (Mass.)  Bank  of  America  v.  Wilson,  570. 
7.  KEQOTIABLB  INSTBUMENTS— Bona  Fide  Holder— Fre-ez- 
Mng  Debt.— One  who  acquires  a  negotiable  instrument  as  securitj^ 
for  pre-existing  indebtedness  is  a  holder  for  value  and  in  due  course 
of  business.    (Ean.)    Birket  t«  Elward,  406. 

BLASTINa. 

See  Nuisancoi  2. 

BOUNDABISa 

OOKVSTAKOES,  Effect  of  Accepting.— If  there  are  conflict 
ing  dsdmB  between  two  persons  respecting  their  boundary  lines, 
the  one  ezeeutes  and  the  other  accepts  a  deed  poll  to  a  specified 
whereby  the  wall  then  standing  and  in  use  is  divided  longitudf 
one-half  bemg  on  the  land  of  each,  this  is  a  complete  establis 
between  them  of  their  boundary  lines.     (Mass.)    Fleming  v. 
672. 


■  fiiE    =Tn.---r  ii  eiuiCD^  31  ii*  3^^£r-jre  tf  ij^  n^i.  tat  •W>>»"  i 
■^el  -J  a^L-a  -inLii^  fn«  =!•  nniiti*  »i  u«  ew.     if  liM*^  **"  / 

Kt  :f  ac-ai-At  la  vt^  rf  33  icArTima  v  3  ««t  of  in  i^rtB"* 
^Ijo.       ifpa^'tr  t.  dL  jMtgtt  «ge.  St.  CMl.  3»]1 

wr-.j.  fcii  i._;hj_t  :J.reK<9Ki  ii  ti*  fc«B»f«  aad  keajuf  gt  tit  t*^ 
ii,:-.:r  vi-i.-  -^-'-  i  tnm-palt^  2'"***  "■•  «»ttert  whwc  lifj  ■■* 
*   .^^me    -._'      -     ■     -jrfT  winJ  h>TB  rrra^  spaa  otiff  j**'*?" 

^.'  ■■  tte  ART  cf  uc  osKpuT  M  nfce  k^mbiw  W  p<^'  ^ 

■^    ■         '    ■' --■■    -Hilisf  W  do  »ol.  it  ii  mM««nl>l«  »  ""^ 

i  U«ft7.     (Ku.)     Spuglcr  1. 8L  Ji^ 

tlw  Bortgapw  for  Ue  p«J«»* "         \ 
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dinate  lodge  as  its  agent  to  initiate  members  into  the  order,  is  liable 
for  injary  inflicted  upon  a  candidate  for  membership  bj  the  use  of  a 
meehanical  goat  during  such  initiation,  although  the  use  of  such 
eontriyanee  is  not  authorized  by  the  supreme  lodge.  (8.  C.)  Mit- 
chell ▼•  Leech,  811. 

BILLS  AND  NOTES. 

1.  BIIJ4I  AND  NOTES. — ^Marginal  Figures  in  a  note  may  be  re- 
ferred to  for  the  purpose  of  supplying  the  amount  for  which  the 
note  was  given,  when  such  amount  has  been  wholly  omitted  in  the 
body  of  the  note.     (Yt.)     Kimball  y.  Costa,  937. 

2.  BILLS  AND  NOTES— NegotiabiUty.— Municipal  Warrants 
dra^wn  against  a  Rr>ecial  fund  are  not  negotiable,  and  afford  no  protec- 
tion to  a  bona  flde  purchaser  thereof  for  yalue.  (HI.)  Morrison  y. 
Austin  State  Bank,  225. 

3.  BILLS  AND  NOTES— ^NegotiaWlity— Attorney's  Fee. — ^A  pro- 
▼ision  in  a  note  to  pay  an  attorney 's  fee  sifter  default  for  its  collection 
doee  not  render  the  note  non-negotiable.  (8.  C.)  White  y.  Harris, 
791. 

4*  BILLS  AND  NOTES — ^Alteration— Spoliatian.— If  a  person  who 
is  under  obligation  to  pay  a  note  alters  it  by  striking  therefrom  a 
proyision  for  the  payment  of  an  attorney's  fee  for  collection  upon  de- 
fault in  its  payment,  it  is  a  material  alteration  and  relieyes  the  maker 
of  liability  thereon,  but  if  a  stranger  strikes  out  such  proyision  in 
the  note,  it  is  simply  a  spoliation  and  the  maker  remains  Uable.  (S. 
C.)     White  y.  Harris,  791. 

5.  NECK>TIABLB  INSTBUMENTS^First  and  Second  Indorsers. 
As  between  a  first  and  second  indorser,  the  first  is  ultimately  liable 
for  the  payment  of  the  note,  but  is  not  primarily  liable  for  it  as  be- 
tween himself  and  subsequent  indorsers  in  the  sense  that  as  between 
principal  and  surety  the  principal  is  primarily  liable.  (Mass.)  Bank 
of  America  ▼.  Wilson,  570. 

6.  NECK>TIABLB  INSTBUMENTS.— The  Second  Indorser  has  no 
Bight  to  have  the  Holder  of  a  Note  First  Pursue  the  First  Indorser. 
A  prior  indorser  is  entitled  to  the  delay  consequent  on  demand  for 
payment  being  made  in  the  first  instance  on  a  subsequent  indorser, 
and  is  at  liberty  to  arrange  with  the  holder  to  secure  such  delay  by 
procuring  such  demand.     (Mass.)     Bank  of  America  y.  Wilson,  570. 

7.  NEOOTIABLB  INSTBUMENTS— Bona  Fide  Holder— Pre-ex- 
isting Debt.— One  who  acquires  a  negotiable  instrument  as  securitj^ 
for  pre-existing  indebtedness  is  a  holder  for  yalue  and  in  due  course 
of  business.    (Kan.)    Birket  ▼•  Elward,  405. 

BLASTINa. 

8ee  Nuisancoi  2. 

BOUNDABISa 

OONVETANOES»  Effect  of  Accepting.— If  there  are  conflict- 
ing claims  between  two  persons  respecting  their  boundary  lines,  and 
the  one  executes  and  the  other  accepts  a  deed  poll  to  a  specified  strip, 
whereby  the  wall  then  standing  and  in  use  is  diyided  longitudinally, 
one-half  being  on  the  land  of  each,  this  is  a  complete  establishment 
between  them  of  their  boundary  lines.  (Mass.)  Fleming  y.  Cohen, 
672. 


t  caxsnxvnaxAL  law— sbtxtt  ahr^  n^mmut  u  w- 

;   -  _  -    >rar  *I  the  Sebe^in,  ud  two  k;=  vsUr  ca- 

;  ----:■   z.   -  ^  be  preferrt"!  foi  «pp:'i«t=*!Mt  for  aipicj* 

tl:e  cfrpanDcnt  lad  cpo«  &U  fcblic  voi  ^ 

Jvaa  Dm  af  sntf  Ssla  of  BogMand  BotttM  nUot 


of  tk4  pencui  whoas  Mwn  ■)![■■!■  tkeraca,  n 
^      ii    Bot    BBcoBMiratioBBl.     (Mmk.}     CaaMT 


CUsa. — A  atatnta  aaUaf  tka  j 
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dealer  witbont  the  writteii  eonseiit  of  or  jmitkmm 

of  bottles  registered  and  distiDgaished  hj  a  mBmm 

eiridence   of  a  violation   of  soek  statote   is  act  elaaa 

ov     imconstitutionaL    (Haas.)    CoauBoawealth   t.'  Aaael- 

idL  €m  Part, 

SXXTUnOKAL    LAW-SUtnto    Paxttanr    U!neoiistlta. 

^^oction  18  of  the  statute  of  Hassaehnsetts  imposiiiif  a 

i;lie  use  and  sale  of  registered  bottles  witboot  tbe  writ- 

—      n^    of  their  owner,  unless  purchased  from  bim,  is  iineoiistl- 

*  :  ii;   is  not  so  far  essential  to  tbe  other  parts  of  tho  aet  as  to 

.^eir    ^validity.     (Mass.)     Commonwealtb  t.  Anselvieby  590. 

^^XrSTirnTIOKAL  law— matota  Void  In  Part,  Wtaoi  Tcfd 

.^  ioIa. — A  statute  requiring  persons  who  have  been  libeled  in  a 

^  yer    t;o  give  notiee  to  the  publisher,  speeifjing  the  statement 

.,   ^   to    be  libelous,  and  if  it  was  published  in  good  tmiih  and 

r     1    &    misapprehension^  and  a  retraction  is  pnbliahed  within  a 

^  .pecifiedy  no  recovery  can  be  bad  except  for  damages  suffered 

"-'H^et    to  property,  business,  trade,  or  profession,  must  be  ro- 

f   SLa    unconstitutional  and  void  as  a  whole,  though  the  legis- 

might  require  the  service  of  a  notice  in  order  to  give  the 

iher  an  opportunity  by  retraction  to  mitigate  general  or  relievo 

.  <if    from  punitive  damages.     (Kan.)     Hanson  v.  Krehbiel,  422« 

^   iive    Statutes, 

.  OONSTIT  U  TiOHAL  LAW— Corathro  Statoto  After  Jndgmenfe. 
ire  suit  has  once  been  brought  against  a  property  owner  for  the 
>very  of  a  tax,  and  it  has  been  duly  and  finally  adjudged  that  the 

is  invalid  and  that  no  recovery  can  be  had  thereon,  no  legalizing 
tute  subsequently  enacted  wUl  operate  to  nullify  the  effect  of  the 
Igment,  and  subject  the  property  owner  to  another  suit  upon  the 
me  demand.     (Iowa.)     McManus  v.  Homaday,  316. 

12.    OONSTIT  U  TiOHAL  LAW— Onxing  Tax  Levy— Seaaseflsment. 

.  atatute  authorizing  the  reastfcssment  of  a  tax  by  a  city  council  in 
ase  it  proves  invalid  or  of  doubtful  validity,  does  not  authorize  an 
rdinance  legalizing  an  assessment  after  it  has  been  adjudged  invalid 
jy  the  courts.     (Iowa.)     McManus  ▼.  Homaday,  316. 

Destruction  of  Unlawful  Property, 

13.  CONSTITUTIONAL  LAW— Statntefl  Authorizing  Destmction 
of  Certain  Nets  Used  in  Fishing.^ — ^A  statute  declaring  that  any  net 
"Or  any  other  means  or  device  for  catching  or  capturing  fish  in  viola- 
tion of  the  law  for  their  protection  to  be  a  public  nuisance  and  mak« 
iog  it  the  duty  of  certain  public  officers  to  destroy  such  nets  and 
deyices,  is  constitutionaL     (Ohio  St.)     State  v.  French,  770. 

li.  QAMBUNa  APPABATU8— Seizure  and  Destmction.— A  stat- 
ute anthorizing  the  seizure  of  gaming  tables,  and  their  destruction 
after  the  conviction  of  the  owner,  is  not  unconstitutional  as  depriv- 
ing Mm  of  property  without  due  process  of  law.  (W.  Va.)  Wo 
V,  Cottrell,  1004. 

15.  QAMBLINa   APPABATUS— Destruction   of.— When 
tables  are  seized  under  the  West  Virginia  statutes,  it  is 
trial  court  after  conviction  that  can  order  their  burning;  t' 
^nnot.   (W.  Va.)     Woods  v.  Cottrell,  1004. 

^  Commerce;  Licenses;  Municipal  Corporations;  Statutei 


■MIHttMal  tMr.  dcantto^  Inn  «c>iMt  tke  sale  <rf,  M,  Dl 
giMhiiafc  apf  ff  for,  validitj  «f  atittmt«s  aittboriB^  m" — 
•■d  ilMtriMtiM  a^  1011,  lOlZ. 


I  rati  br  ^  j^wb  oi  tke  wvtk 

k  t~**T~r*  pi'oe««di«g  aa  to  Batten  wkieb  oecBrred.  i>  kia  pRMMi 
■■d  is  «peB  e«wi  will  ba  treated  aa  importiiig  >hnnliitn  TOit j.    (M>  I 
App.)     lUhoaey  t.  State,  ZT6l 

&  OOKTBKFT— KegitettoB  of  FneedBn,,— VUIe  it  i*  a«t  h»- 
Hrj  to  look  to  aay  atatnte  to  aaeertaia  whether  m,  paitieslu  «t 
tuiatitatee  a  eoatempt,  •tm  the  Ic^iilatBTe  may,  withia  limits  Kt*~ 
lite  tke  proeednra  i>  aoek  eaae^     (lad.  App.)     "   '  ~    "^^ 

XTfi. 

3L  OOmBMFT— DlMrta4r  Oentaet  of  AXUaar^-U  the  (w 
daet  of  aa  attorae^  ia  dtaorderlj,  and  Ilia  deneaaor  toward  the  oMrt 
■aanltiBg  aad  of  saeh  ehaiaeter  ai  to  embanaae  the  proeeediap  rf 
the  court  aad  the  dne  admiuatratiOB  of  justice,  the  toart  haa  pratr 
OB  ita  owB  motiDn  to  pimiah  amamaiilj  for  the  eoatempt.  (I'd.  Apf-) 
Kahonej  t.  SUte,  276. 

i.  OOHTEMPT.— Oonrta  Tomtm  Udmoit  Fmer  to  pmiah  £«<* 
Matenpta.     (lad.  App.)     lUhoner  t.  SUte,  ETfi. 

&  OOHIXMPTS. — Power  of  Oovrti  to  pimiah  for  diioet  uualwi^' 
MBsot  be  dcetroyed  or  materiallj  abridged  bjr  atatnta.  (Ind.  ApF^ 
Hahonejr  t.  Bute,  276. 

&    OOHTEHPT— JadgmaBt— nse  of  ] 

order-book  entry  in  a  eostempt  proceeding  reciting  that  « 

day  "the  following  proceediaga  were  had  and  enta«d  of  record," 
followed  by  a  atatement  of  the  court's  finding  and  jodgmoat,  d«M 
ant  coBcloaiTelj  ahow  that  the  court  did  not,  Are  daja  bcfon,  h' 
when  the  aeeosed  waa  present,  adjudge  hia  acts  aad  eondnet  to  be  ^ 
eontempt.    (Ind.  App.)    Mahonej'  r.   State,  £76. 

7.  OOMTEMPT— AdjBdlatlon  li  Conrletfaa^-If  the  Moit  *^ 
jndgea  acta  oi  eondaet  done  ia  open  conrt  to  bo  a  contempt,  ^ 
adjudication  ia  a  con-rietiou,  from  which  an  appeal  maj  be  tata 
(Ind.  App.)    Mabonej  ▼.  SUte,  276. 

«.    OOHTEHFT-AppMl— Frenmptloii— Fremea  of  AcchbI-S 

the  record  on  appe*!  in  n  contempt  proceeding  ii  aileat  aa  to  tk* 

preaeneo  of  the  aeensed  when  the  proceedings  were  had  against  hia, 

it  unat    ba  preeniued  that  he  was  presenL     (Ind.   App.)     IfshosV 

■y.  St^tL-.   276: 

-.A.  COMTEHFT— JifpoaL— A  neital  in  a  notion  to  set  aaidt  » 
•ga^eat  in  contempt  proceedings,  incorporated  in  the  bill  of  tstef 
I*,  tiiat  siieb  Judgment  was  rendered  without  notice  to  or  •pp<s^ 
.of    tbo  accused,  and  without  giving  him  any  opportonitj  to  ^ 

•  cannot  perform  the  office  of  a  statement  of  such  facU  la  d) 
,  *,,^^^ options,  when  such  bill  contains  no  evidence  of  irrtgibr 
~l      "*>Ss.      (Ind.  App.)    Mahoney  t.  SUte,  876. 

oornxNUAiraE. 

r  t^^^^ — OODtlinumee.— If  a  person  violates  a  manieipsl  ordii- 

j^^   Froviously  announced  purpose  of  testing  its  constitiCiDi- 

not    error  to^|^>ss  to  continue  Iiia  esse    to   enabl*  Ui 
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\ty  an  agent  or  dealer  witboiit  the  written  eonaent  of  or  purchase 
-trojax  the  owner  of  bottles  registered  and  distinguished  by  a  name 
prima  faeie  evidence  of  a  violation  of  such  statute  is  not  class 
legislation  or  unconstitutionaL  (Mass.)  Commonwealth  ▼•'  Ansel* 
^ch,  590. 

Statute  Toid  in  Part. 

9.  COK8T1T  U  TiOH  AL  LAW  —  Statute  Partially  Xmeonstltii- 
ttonaL — If  section  18  of  the  statute  of  Massachusetts  imposing  a 
penalty  for  the  use  and  sale  of  registered  bottles  without  the  writ- 
ten consent  of  their  owner,  unless  purchased  from  him,  is  unconsti- 
tntionaly  it  is  not  so  far  essential  to  the  other  parts  of  the  act  as  to 
affect  their  validity.     (Mass.)     Commonwealth  v.  Anselvich,  690. 

10.  COKSTIT  U  TiONAL  LAW— Statnte  Void  in  Part»  When  Told 
as  a  Whole.— A  statute  requiring  persons  who  have  been  libeled  in  a 
newspaper  to  give  notice  to  the  publisher,  specifying  the  statement 
claimed  to  be  libelous,  and  if  it  was  published  in  good  faith  and 
through  a  misapprehension,  and  a  retraction  is  published  within  a 
time  specified,  no  recovery  can  be  had  except  for  damages  suffered 
in  respect  to  property,  business,  trade,  or  profession,  must  be  re* 
^^ded  as  unconstitutional  and  void  as  a  whole,  though  the  legis- 
lature might  require  the  service  of  a  notice  in  order  to  give  the 
publisher  an  opportunity  by  retraction  to  mitigate  general  or  relieve 
liimself  from  punitive  damages.     (Kan.)     Hanson  v.  £jrehbiel,  422* 

€furative  Statutes, 

11.  OOKSTZTTTTIONAL  LAW— Curative  Statute  After  Judgment. 

Where  suit  has  once  been  brought  against  a  property  owner  for  the 
recovery  of  a  tax,  and  it  has  been  duly  and  finally  adjudged  that  the 
tax  is  invalid  and  that  no  recovery  can  be  had  thereon,  no  legalizing 
atatute  subsequently  enacted  will  operate  to  nullify  the  effect  of  the 
judgment,  and  subject  the  property  owner  to  another  suit  upon  the 
aame  demand.     (Iowa.)     McManus  v.  Homaday,  316. 

12.  CONBTIT  U  TIONAL  LAW— Coring  Tax  Levy— ^Reassessment. 

A  statute  authorizing  the  reassessment  of  a  tax  by  a  city  council  in 
'Case  it  proves  invalid  or  of  doubtful  validity,  does  not  authorize  an 
•ordinance  legalizing  an  assessment  after  it  has  been  adjudged  invalid 
by  the  courts.     (Iowa.)     McManus  ▼•  Hornaday,  316. 

J>estruction  of  Unlawful  Property, 

13.  CONSTITUTIONAL  LAW— Statutes  Authorizing  Destmction 
of  Certain  Nets  Used  In  Fishing. — ^A  statute  declaring  that  any  net 
or  any  other  means  or  device  for  catching  or  capturing  fish  in  viola- 
tion of  the  law  for  their  protection  to  be  a  public  nuisance  and  mak- 
ing it  the  duty  of  certain  public  officers  to  destroy  such  nets  and 
devices,  is  constitutionaL     (Ohio  St.)     State  v.  French,  770. 

14.  OAMBTiTNQ  APPASATUS— Seizure  and  Destmction.— A  stat- 
ute authorizing  the  seizure  of  gaming  tables,  and  their  destruction 
after  the  conviction  of  the  owner,  is  not  unconstitutional  as  depriv- 
ing Mm  of  property  without  due  process  of  law.  (W.  Ya.)  Woods 
V.  Cottrell,  1004. 

15.  OAMBUNG  APPABATUS— Destruction  of.— When  gaming 
tables  are  seized  under  the  West  Virginia  statutes,  it  is  only  the 
trial  court  after  conviction  that  can  order  their  burning;  the  justice 
cannot.    (W.  Va.)     Woods  v.  Cottrell,  1004. 

.Bee  Commerce;  Licenses;  Municipal  Corporations;  Statutes;  Taxation^ 
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r»  eigftr«tt«i^  Imws  agmiuBl  tbe  nie  of,  298,  Sit, 
gUBbliitg,  appftrmtna  for,  Taliditj  of  sUitutes  antliorisiiif  Miam 
aad  deitmetioa  of,  1011,  1012. 


X.  fMHITKIffPT..  « itfwili  mad  lif  tta  Jndga  of  tlie  eovrt  la 
a  eoBtempt  proceeding  aa  to  matteia  which  occurred  in  his  presence 
and  in  open  conrt  will  be  treated  aa  importing  aboolute  Teritj.  (Ind. 
App.)     Mahoney  t.  State,  276. 

S.  COHTUIFT—BegiilatloB.  of  Pzoeedmo.-- -While  it  la  not  neeea- 
aarj  to  look  to  any  atatnto  to  ascertain  whether  a  particnlar  act 
eonatitatea  a  eontempty  atiU  the  legialatnre  may,  within  limits,  regn- 
lata  the  proeednra  in  aoeh  eaaea.  (Ind.  App.)  Kahonej  t.  States 
276. 

S.  C02ITimFT— IMflOEdarij'  Ooedact  of  Attomejd — If  the  eo»* 
dnet  of  an  attomej  ia  diaorderly,  and  hia  demeanor  toward  the  eoort 
inaolting  and  of  such  character  aa  to  embarraaa  the  jiroceedings  of 
the  conrt  and  the  dne  administration  of  justice,  the  court  has  power 
on  ita  own  motion  to  punish  summarily  for  the  contempt.  (Ind.  App.) 
Mahoney  t.  State,  276. 

4b  OOHTEBfPT. — Ocmrta  IPmmsb  XDhamit  Powai  to  puniah  direct 
aontempta.    (Ind.  App.)    Hahoney  t.  Statc^  276. 

&  COJITKMPTS. — Power  of  Ooorta  to  punish  for  diiaet  eontempta 
cannot  be  destroyed  or  materially  abridged  by  atatnte.  (Ind.  App.) 
Mahoney  ▼.  State,  276. 

0.    COMTKMFT— Judgniflnt—Tbiia  of  ^^■*^<**1P'  and  Bntiy^— An 

order-book  entry  in  a  contempt  proceeding  reciting  that  on  a  certain 
day  "the  following  proceedings  were  had  and  entered  of  record,''' 
followed  by  a  statement  of  the  court's  finding  and  judgment,  does 
not  condusiTely  show  that  the  court  did  not,  fire  days  before,  and 
when  the  accused  waa  preaent,  adjudge  hia  acta  and  conduct  to  be  a 
aontempt.    (Ind.  App.)     Hahoney  ▼•   State^  276. 

7.  OOMTEMPT— Adjudicatiim  la  Oomictlon.— If  the  eourl  ad- 
judgea  acta  or  conduct  done  in  open  conrt  to  be  a  contempt,  ita 
adjudication  ia  a  conviction,  from  which  an  appeal  may  be  ti^ea. 
(Ind.  App.)    ICahoney  ▼•  SUte,  276. 

Bm  OOHTEMPT— J^n^aal — PiawBojUoii— rgoaonoa  of  Aocaaad.1 — If 
the  record  on  appeal  in  a  contempt  proceeding  ia  aUent  aa  to  the 
presence  of  the  accuaed  when  the  proceedinga  were  had  againat  hia^ 
it  must  be  presumed  that  he  was  present.  (Ind.  App.)  ICahoaey 
.T.  State,  276. 

9l  OOHTEMPT— Awaol^— a  loeital  la  a  motioB  to  aet  aaide  a 
judgment  in  contempt  proceedings^  incorporated  in  the  bill  of  ezcep- 
tions,  that  such  judgment  waa  rendered  without  notice  to  or  appear- 
^nce  of  the  accused,  and  without  giving  him  any  opportunity  to  be 

^id,  cannot  perform  the  office  of  a  statement  of  such  facta  ia  the 
of  exceptions,  when  such  bill  contains  no  evidence  of  nr^galar 
edings.    (Ind.  App.)     Mahoney  t.  State,  276. 

COJNTIN  UAHOB. 

¥BIAlB~Oontin]iance.~If  a  person  violatea  a  municipal  ordia- 
or  the  previously  annonnced  purpose  of  testing  ita  conatitutios- 
it  ia  not  error  to  refuse  to  continue  hia  caae  to   enable  hia 


ing  into  it  kinadf  dtncth-  «r 
ing  a  BtipnbtMn  H^a  i«  ha 
Anen  *  CoiT«7  H^  C^ 

2.  OOVTBAOt 
■Mdfl,  tbs  (We  fsr 
T>.)     Bowan    t.    Boll,   i 

3.  OOKTBACT-C«M_ 

■ide  from  a  contnet  faUUte  tW   IimiiI  rf  tkc  h:w  «  t>  e 
tioD.     CW.  Ta.)     B«wXB  t.  Hall,  9M. 

4.  CXnfTK&CIB   mfe  '■'■Iw    €■■_ 
not  Poor  Alttnl — A  eoMtnet  brena  ■ 

*  watarworka  runa^axj  by  vtiek  lac  bi::^  i._ 

to  the  former  for  tba  extiartiDa  rf  *rei,  *-'-»^-^  ■ , 

H  ia  intended  for  tke  bea^t  of  ritixaa,  i-itm  ^  oiaaL : tie  a  -_,_ 

latioa    poor   aotroi,  aad   thev  caawit    t"^^->>    aaj  •■?:>.'>  fir  Ikv 

breach  of  aoch  coatract  aader  a  -prvrirxim  «*  i' 

"aa  equitable  aetioa  ia  tkal  wkick  d««  aot  i 

B  contract,  bat  fron  eqaitjf  ia  farw  rf  a  tiird  j 

to  it   and   for  whoae  beac<l  eotaia  ario^tioBi   mtc  li»ea   Mtilr  " 

<IA)      AJlen  *  Carte;  Hff.  Ca^  t.  Skrereport  WaMr««(b  Ca,  5SL 

C  MASBIAOB  BBOKKKA^  OaVTmACKK^-A  eostnet,  br 
which  a  peraoii,  b;  proeariag  tho  Ikb«<4U1«  Barriafa  of  a  aias  saJ 
Woman,  and  the  faithfo]  poforBaaee  af  tW  aarria^  cvstn-Tt  '.=  -.be 

?iart  of  the  intended  haabaad,  for  a  eertaia  torn  of  7«ara,  ia  t-  l-!  re- 
ieved  of  k  mortga^  debt,  ia  a  Marriaca  laokoafe  e^rtiact  axd  Ti^id. 
(Yt.)     Jangraw    t.   PeikiM,    U7. 

8.  KASBXAaE  BBOKEKAOE  OOKTmACr— BaaM^  Intsided 
Vurlaga. — A  eonbaet  to  haatea  aa  iatcaded  mtrrimft  tor  >  eon- 
•ideration  ia  a  matriaga  brokerage  eoatrae^  aad  aa  ebaouooa  t» 
pnblie  poIicT  aad  law  aa  aach  a  eoaliaet  to  briag  aboot  a  marriage 
bMweea  atiangeia.     (Tt.)     Jaagraw  t.  Perkisa,  917. 

7.  KABKIAm  witiiawanw  OOBTKACia^Xotklac  wlS  b« 
Alonad  tal  Aid  of  a  marriafa  broksrage  eoatiaet.  (Tt.^  Jaagraw 
T,  rorkia^  917. 

See  Time. 

OOHTETAITCBB, 

See  Deeds;   Vendor  and  Tendea. 

O0KFOBATIOH8. 
PMBtn  of  CorporatUm. 

L    COBPO&ATION,  Qnastloiilng  Powar  of  to  Acqnlr*  Baal  Pr 
nt^. — Only  the  rtate  csn  take  advantage  of  the  want  of  power 
corporation  to  take  and  hold  real  estate.     (Tex.)     Scott  V.  Fam 
etc  Nat.  Bank,  i35. 

I 


■  Ulln  -Vltm^—It  the  lUtBt*  q. 
■  ecirpormUini  toMj  b«  ereftt«d,  umA  p«tit>- 
«sl  poiposea  do  sot  •ppear  ia  the  enainentioB,  don»tioa»  fm  ■  ~'~ 
^■rpoaea  ara  bejuad  tke  power  of  tha  carparation,  and  lot  toad 
afia  ■i»wity  atacUolden  wka  do  not  aaactioa  bj  act  or  acqs 
ewmn  tha  Makia*  of  mxh  eipcaditaMa.  (MoaL.)  MeCoaDeQ  t.  Coh- 
bissl^  Mia.  etc  Co,  T03. 

S.  riT9TffEATt***'}f  "***t"Hm  «f  UBaathociMd  Acta  of  !■- 
iwtan — Brtafvil. — StocUolden  im  a  earporatioa  who  took  bo  pvt 
ia  a  wectiag  of  directoia  aad  atocUoIders,  and  did  not  Totc  eith^ 
ia  pwaoa  or  bj  praxv.  arc  aot  estopped  ta  eoaiplaia  of  aaantkoriaed 
acta  of  dirnrton,  tatiSiFd  at  anek  voeti^.  (Moat.)  MeCoaaea  w, 
CoMlMaaUaa  Mia.  «te.  Co^  703. 

«.  OOKPORATiair,  b«Uad  — tlifillM  br.  Wtaa  set  iBf an 
A  wputatiaM  doca  aot  iaplieJly  latify  aa  act  bj  aecqiUBg  ita 
^1^  if  tke  board  at  direetoi*  ha*»  ao  kaowledfo  of  tha  liiiimi  I'w 
vkick  is  claisad  to  kava  b««B  ratified,  aad  tha  pisaideBt  aad  aeoe- 
tarv,  wko  are  the  oatT  ofieMa  having  knowledge  of  it,  eoaeeal  it 
froW  all  the  other  membcn  of  aaeh  board  aad  denj  ita  eiisteace,  sad 
the  preaideat  is  th«  peraoa  who  afterward  iaaiata  that  the  act  w«b 
latiCed  and  atSenpta  to  asaert  right*  founded  oa  aock  ratifieatisk 
(Cal-)     Pacific  Tiacgaz  etc.  Wooka  v.  Sadth,  42. 

£larUoU(Ti. 

,   Wkn.  Babiack  to   ^   I 


I  Dizaetoi&— If,  in  any  partieolar  eaae,  atockholdera 
kaTe  antiirilr  to  maiiage  tiio  affairs  of  a  corporation— in  other 
words,  to  dischAr^  the  fonftiona  of  director*,  and  andertake  to  do 
ao — IbeT,  for  all  the  parpoeea  of  the  affaira  thus  managed,  become 
liL-^v-lors  in  effect,  and  occapj,  for  the  purpose*  of  audi  affaira,  tha 
aamo  relstioa  «f  tnnt  which  directors  ordinarilT'  hold  toward  th* 
eorporaiioQ.  (La.)  Crichtoa  t.  Tefab  Frcs  Co,  500. 
■OUtm  a»d  AyrmU, 

8.  OOBrOKATIOlT,  AatfeHttr  Mf  (Mmd  of^Tka  PivaUaot  «■< 
SaoataiT  of  a  eorporatioa  are  not  presoned  to  have  power  to  eza- 
«ata  eommertul  paper.    (Mick.)    Goold  t.  W-  J.  Govld  ft  Co.,  6S4. 

7.  OOBPOEATIOira^-SqpanBtathas  Mada  by  an  Agaot  ox  OS- 
««  of  s  OorpontioB  do  not  bind  it,  nor  ereata  a  liability  agaiaat  i^ 
onleaa  eonctning  the  buaiaea*  which  it  ia  empowered  bj  its  charter 
to  do.  and  the  agent  most  at  the  time  be  actiag  within  the  scope  of 
kis  anthorilT.     (.Tex.)     Comaeereial  Nat.  Baak  t.  First  Nat.  Baa^ 

J}n:imn  hr  Ofierr  tritt  CwparaHew. 

S.      CORFOEATIOKS— A   Dii«Ctor   of  m   OortmUOK   caaMt  Act 

It    in    a    ::j::cr    in    wiich   he    has   aa  adrerae   iatereaL     (Tex.) 

'  T.  ri.-i:?.-i  ■  et*.  >'t\.  BMk,  as. 

C»BFOKATIOKS~-D(rectan-^lsdg«  of  Boadi  a^  Bab  b- 

—A  ple^ige  ot   the  bomla  af  a  eoipontioa  for  the  pwrpoae  «f 

t  ita  iintXan  agaiast  liabilitr   for  aa  indoraament  Bad*  by 

T  it  caDcot  bo  wiii  whan  the  directors  roting  to  antkoiiM 

M  are  alt  ilMMIft^  K  vl  *■  —i»  vnda  tha  power  girM 

witfua^^^^^fa*  bond*  te  yiOd.    (Tex.)    Seott  V. 
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I.O.  OOBPOBATIOKS^-BlraetOTS  and  Sto^kholdan^  Bower  of  to 
Hontxact  With  and  for  TliemselTes.— The  holders  of  a  majority  of 
itoelc  in  a  corporation,  who  are  also  its  direetors,  eannot  be  the  final 
ndg^ea  in  their  own  case  and  vote  to  themselves  the  money  of  the 
torporation  over  the  objection  and  protest  of  the  other  stockholders. 
Their  decision  of  idl  questions  where  their  personal  interest  comes 
.n  conflict  with  that  of  the  corporation  is  subject  to  review  by  a 
Koxirt  of  equity  at  the  suit  of  the  objecting  stockholders.  (La.) 
Dricliton  v.  Webb  Press  Co.,  650. 

11.  COBPOBATIONSy  Transactions  of  OflLcers  of»  When  not  8as- 
taiiuililo.— One  who  is  president  and  director  of  a  corporation  holds 
to^waxd  it  a  fiduciary  and  trust  relation,  and  if  he  purchases  notes 
tieloziging  to  it  and  indorses  them  to  himself  without  the  authority, 
Icnowledge  or  approval  of  the  corporation,  he  cannot  enforce  such 
contract  of  indorsement  against  it.  (CaL)  Pacific  Vinegar  Wlu.  v. 
Smith,  42. 

12.  COBPOBATIOH.— An  Officer  of  a  Corporation  is  not  Qualified 
to  act  for  his  company  in  any  transaction  wherein  the  corporation 
is  dealing  with  the  officer.  (Cal.)  Pacific  Vinegar  etc.  Works  t. 
Smith,  42. 

IS.  OOBPOBATIONSy  Officers  of  Dealing  with  Themselvos^A 
person  cannot,  as  director  or  other  officer  of  a  corporation,  enter  into 
a  valid  contract  with  himself  in  his  individual  capacity,  or  be  both 
vendor  and  vendee.  (CaL)  Pacific  Vinegar  etc  Works  v.  Smith,  42. 
14.  COBPOBATIOK,  President  of*  When  may  not  Hold  Property 
Secanse  He  Paid  Consideration  for.— Where  the  president  of  a  cor- 
poration could  not,  aa  against  it,  claim  title  to  property  under  a 
trustee's  sale,  it  is  immaterial  that  he  conveyed  property  in  satisfac- 
tion of  his  bid  at  such  sale.  This  can  only  give  him  a  claim  on  the 
-corporation  for  the  amount  of  his  bid  or  for  the  value  of  the  prop- 
erty so  conveyed.     (Tex.)     Scott  v.  Farmers'  etc.  Nat.  Bank,  835. 

15.  cOBPOSATIOKS»  Insolvent— Conveyance  in  Interest  of  Direc- 
tors of.— A  conveyance  made  by  an  insolvent  corporation  for  the 
benefit,  in  whole  or  in  part,  of  its  directors  is  fraudulent  as  against 
its  creditors.     (Tex.)     Scott  v.  Farmers'  etc.  Nat.  Bank,  836. 

lUegal  Acts  of  Offlcera. 

16.  OOEPOBATIONS— Liability  of  Officer  for  Misappropriation 
of  Pnnds.— If  the  secretary  of  a  corporation,  illegally  paid  a  salary 
l)y  the  directors  thereof,  is  not  himself  a  director  and  not  connected 
inth  the  act  of  such  directors  in  fraudulently  misappropriating  the 
-corporate  funds,  he  cannot  be  held  liable  by  the  minority  stockhold- 
ers but  the  directors  who  caused  the  money  to  be  paid  to  him  may 
l>e 'required  to  account  therefor.  (Mont.)  McConneU  ▼.  Combina- 
tion Min.  etc.  Co.,  703.  I 

17.  OOEPOBATIONS— Illegal  Acts  of  Directors— Laches  in  Mak- 
ing bomplaint.— If  a  series  of  illegal  acts  by  the  directors  of  a  cor- 
poration are  continued  over  a  period  of  years  and  until  the  com- 
iiencement  of  a  suit  against  them  therefor  by  the  minority  stock- 
holders,  the  latter  are  not  guUty  of  laches  in  the  delay  m  brinjang 
the  suit.     (Mont.)     McConnell  v.  Combination  Min.  etc  Co.,  703. 

ActUma  Against  Offlcers. 

18.  OOEPORATIONft— Action  Against  Officers  1>y  Mnority  Stodc- 
Adders.— A  corporation  is  necessarUy  made  a  party  to  an  action 
aeainst  its  officers  for  fraudulent  misappropriation  of  its  funds; 
though  the  action  is  brought  by  the  minority  stockholders  in  their 


cumic  Tr  r^iuiii'iiuB  iiisaaas  tkir  ^xrica  ud  cira  sack  i>c(«aa* 
a  7KZ3a>:^~:i  e£:»:i;.      .La..      Csclua  t.  TdA  Praa.  Co,  900. 

tt.  OOMWmAIiayT  r"«M  k  Vato  fcliij  ta  Dtnctar.— la  Oa 
ua^K«  iC  7v««r  wna^aijag  bmm  tks  f  ilfcii'ihn  froa  statatc,  v 
£nm  i^^^zws  Ja^t^T  •iiuccad.  tka  diieiLMa  af  a  cwparatka  tera 
■u  uijuizs*  sa  Tn:*  a  mJt^  u  nr  of  tfcsr  aaabK.  (M^t.)  Hb- 
■'■;-■■■'■-   T.  .--.~ -.-.»-.»   Vr,    Me.  Ca,  70S. 

B.  oaKnKATnxSX-Ktftt  ••  Tata  Sitey  ta  DinelHS.— A  1^ 
bluiM  if  fna-  i.^n:i.-n  a^  >  eurparasica  Te^iag  ttiaa  af  Ihtil  ■■»- 

c=T<r:jn  sk   am  tlitr  m  t^^     iMaaL)     MtCaaMil  T.  Ca«Ua»- 

I— Ktf*  af  IlfcrtM  la  Tata  lilBrv—Diiae- 
;3dC  act  «K.  a^  facm  part  nt  a  qauia»  to  act 
t  fmn  af  tkor  ^~*— ■  aalaTy,  laereaaa  thor 


*«^»»l  ^niiA  ^.— VkM  fi  n  Hlj  ia  M«iijni  ta  Um  pnndcat 
atf  a  cvponcaa  h  aaaaMattiaM  ttat  it  will  baiU  aad  apatata  a 
nOwaj.  ha  aaat  ka  *nmKii  to  kaU  tka  ^  ifailj  ia  InM  f«  tk* 
«a>t>Mt-W^  aa^a^  it  af^caia  kj  aaaa  aaMbaet  hrt  w  k^  aid  it 
taat  ka  bai  aatkontr  ta  cua  titte  ta  tka  ^apotr  fia  kiaaeU.    TUa 


Iqr  &•   etapoiatMB   Uarit 

If  OaipanUan  la  Uskte  iT 
Mkinet  wkocbf  ka  ia  to  aequra 
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;title  tp.pi:opert7  mm  a  bonua  for  completing  and  operating  a  railroa^ 
permits  and  procnres  a  corporation  to  be  organized  to  build  ana 

•operate  such  road,  he  ia  eatopped  to  deny  that  it  is  properly  subeti* 
tnted  in  bis  place  under  Sttch  contract.    (Tex.)     Scott  y.  Farmexa' 

««tc  Kat.  Bank,  835. 

Memaval  of  Bu9ine8$  from  State. 

2S.  OOttPOBATIONS  Bcmoval  of  Office  tnm  State.— The  board 
-of  directors  of  a  corporation  has  no  power  to  remove  the  principal 
lousiness  office  of  the  corporation,  its  records  and  funds,  beyond  the 
jurisdiction  of  the  state  in  which  the  corporation  was  created  and  in 
'whieh  its  business  is  actually  transacted.  Such  acts  are  ultra  Tires 
a.nd  Yoid  as  to  stockholders  not  consenting  thereto  or  participating 
-therein.     (Hont)  McGonnell  v.  Combination  Min.  etc.  Co.,  703. 

29.  COBFOBATIONS— Bemoval  of  Official  Business  fkom  Stated- 
Directors  of  a  corporation  may  transact  business  outside  of  the  state 

^where  the  corporation  is  created,  but  they  have  no  right  to  move  the 

entire  official  business  of  the  corporation  beyond  the  state,  and  their 

•sicta  in  attempting  to  hold  regular  monthly  meetings  ana  to  sit  as 

the  board  of  directors  in  another  state    are   ultra    vires   and   void. 

(Mont.)    MeConnell  y.  Combination  Min.  etc  Co.|  703. 

J>ividend8, 

30.  COBPOBATIONS--I>lyideiidB,  Power  of  the  Courts  to  CompeL 
A  court  of  equity  may  compel  the  declaration  of  a  dividend  at  the 
tsuit  of  the  minority  stockholders  of  a  corporation.  (La.)  Crichton  y. 
'Webb  Press  Co.,  500. 

81.  OOBPOBATIONS— Sevlsliig  OontractB  aaid  Acts  of  for  the 
Tnxpose  of  Declaring  Just  Diyidends.— Where  the  directors  of  a  cor- 
poration owning  a  majority  of  its  stock  proceed  to  carry  on  business 
.aind  to  contract  with  themselves  against  the  objections  of  the  min- 
ority, a  court  of  equity,  at  the  instance  of  such  minority,  must  deal 
•with  the  situation  in  so  far  as  it  is  an  accomplished  fact  and  com- 
pel  the  declaration  of  such  dividends  as  it  finds  equitable  under  the 
circumstances,  though,  in  doing  so,  it  must  revise  the  basis  of  the 
profits  of  the  business  as  fixed  by  such  majority  directors.  (La.) 
•Crichton  y.  Webb  Press  Co.,  500. 

^oreiffn  Corporations — Receivers, 

32.  COBPOBATIONS— Foreign— Enforcing  Stockholder'e  IdabU<« 
Ity— Sufficiency  of  Declaration.— In  a  suit  by  a  receiver  for  a  foreign 
-corporation  against  a  resident  stockholder  to  recover  on  his  statutory 
liability,  an  allegation  in  the  declaration  that  plaintiff,  under  the 
3aw  of  the  state  of  his  appointment,  as  such  receiver,  acquired  the 
legal  title  to  all  of  the  assets  of  the  corporation  and  a  right  to  en- 
force the  stockholder's  liability,  is  a  sufficient  allegation  of  title  in 
:the  plaintiff.     (Yt.)     King  y.  Cochran,  922. 

83.  FOBEXOK  OOBFOBATZON8— Foreign  BeoeiyeF— Title  to  Aa- 
JWts.— A  Complaint  alleging  the  liability  of  a  resident  stockholder  in 
4  foreign  corporation  under  a  foreign  statute,  setting  f ortf  the  stat- 
ute, and  alleging  that  under  it  as  interpreted  by  the  courts  of  that 
-state,  ''the  liability  of  the  defendant  as  a  stockholder  is  a  contractual 
liabiUty  and  arises  upon  the  contract  of  subscription  to  the  capital 
«tock,  made  by  defendant  in  becoming  a  stockholder,  and  that  in 
subscribing  to  said  stock  and  becoming  a  stockholder,  he  thereby 
guaranteed  payment  to  the  creditors  of  an  amount  equal  to  the  par 
tralue  of  the  stock  iield  and  owned  by  him,  which  should  be  payable 
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titled  to  an  instmetion  to  the  jury  that  "proof  of  prior  insanity- 
throws  upon  the  state  the  burden  of  proving  the  crime  perpetrated 
during  a  lucid  interval.  It  defeats  the  legal  presumption  of  sanity 
and  creates  a  legal  presumption  of  continued  lunacy/'  (Ohio  St.> 
State  ▼.  Austin,  778^ 

Trial. 

• 

4.    CBZMIKAIi  LAW— Presenting  New  Ground  of  Defense.— Oi» 

a  eriminal  trial  in  a  superior  court  on  appeal  from  a  municipal 
eonrt  the  jury  may  be  instructed  that  they  may  consider  the  fact 
that  one  branch  of  the  defense  introduced  in  the  former  court  wa» 
not  presented  in  the  other,  if  they  are  also  told  that  the  defendant 
may  have  refrained  on  the  ground  of  policy  from  putting  in  his 
'Whole  defense,  and  that,  unless  they  are  satisfied  that  the  defend- 
ant had  the  evidence  in  his  possession  at  the  time  and  would  hav» 
put  it  in  at  the  trial  in  the  lower  court  if  it  had  been  true,  no  in- 
ference should  be  drawn  against  him  from  his  failure  to  introduce  it 
there.     (Mass.)     Commonwealth  v.  Anselvich,  500. 

Bee  Pardona. 

OUBATIVB  STATUTES. 
Bee  Gonstitntional  Law,  11,  12. 

DAMAaSS. 

1.  BAMAOEB  for  Personal  Injury— Means  Employed  to  Effeet 
Onre. — If  an  injured  person  uses  ordinary  care  in  selecting  a  physician 
and  in  the  employment  of  other  means  to  effect  a  cure,  the  law  re- 
gards an  injury  resulting  from  the  mistake  of  the  physician,  or  from 
a  failure  of  the  means  employed  to  effect  a  cure,  as  a  part  of  the 
immediate  and  direct  damages  which  naturally  flow  from  the  original 
injury,     (ri.)     Chicago  City  By.  Co.  v.  Saxby,  218. 

2.  DAMAOES  for  Personal  Injury — Organic  Disease,  Developed 
hjr  Injury.— Although  an  injured  person  has  an  organic  tendency  to 
disease,  which  is  developed  by  the  injury,  or. by  the  treatment  em- 
ployed by  an  ordinarily  skillful  physician  employed  to  cure  the  in- 
jury, this  does  not  necessarily  show  that  the  diseased  condition  is  not 
a  direct  damage  naturally  flowing  from  the  injury.  (111.)  Chicago 
City  By.  Co.  v.  Saxby,  218. 

3.  DAICAOES  for  Personal  InJury^^Disease  Caused  by  Negligence. 
If  a  personal  injury  negligently  inflicted  causes  or  develops  a  latent 
tendency  to  disease,  aggravates  a  prior  disease,  or  leads  in  immediate 
sequence  to  disease,  the  defendant  must  respond  in  damages  for  such 
part  of  the  diseased  condition  as  his  negligence  has  caused,  and  if 
there  can  be  no  apportionment,  or  if  it  cannot  be  said  that  the  dis- 
ease would  have  existed  apart  from  the  injury,  then  defendant  is  re- 
sponsible for  the  diseased  condition.  (Bl.)  Chicago  City  By.  Co.  v. 
Baxby,  218. 

4.  DAMAQES  for  Personal  Injury— Evidence  of  Earning  OM>acity* 
In  allowing  damages  for  personal  injury  impairing  ability  to  work, 
the  proper  inquiry  is  the  comparative  capacity  of  the  plaintiff  to  earn 
money  at  the  tin^e  of  and  after  he  had  received  the  injury.  (IlL) 
Chicago  etc.  By.  Co.  ▼.  Spence,  213. 

6.  DAMAGES  for  Personal  Injury— Evidence  of  Eandng  Capacity. 
In  estimating  damages  for  personal  injury  impairing  ability  to  labor, 
evidence  of  a  large  salary  received  by  the  plaintiff  at  a  remote  period 
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X>BATB — ^PrMomptlon  ftom  Absence. — The  atisenee  of  a  penoa 
seven  years  from  his  usual  place  of  abode  or  resort,  and  of  whom 
'Hteeount  can  be  given,  and  from  whom  no  intelligence  has  been 
eived  ^vitliin  that  time,  raises  the  presumption  that  he  is  dead, 
1  the  jury,  on  proof  of  such  absence,  and  without  countervaUing 
Hif  have  a  right  to  presume  his  death.  (111.)  PoUsemen's  Ben. 
in.  ▼-  "Ryee,  190. 

S.  I>SA.arH.— Piesiimiitioii  of  Deatb  arising  from  an  unexplained 
■enee  of  seven  years  is  not  a  conclusive  presumption,  but  may  be 
butted  by  proof  of  facts  and  circumstances  inconsistent  with  and 
fieient  to  overcome  it.     (HI.)    Policemen 's  Ben.  Assn.  v.  Byee,  190. 

0.  IKBATH. — ^Presumption— InstnictlonB. — ^If  an  instruction,  after 
ating  facts  necessary  to  raise  a  presumption  of  the  death  of  a 
vflon  from  sevenyears'unexplainedabsence,  authorizes  the  jury  upon 
leh  proof  to  presume  that  such  person  is  dead,  it  is  not  erroneous 
•  statins;  such  presumption  to  be  conclusive,  if  another  instruction 
ireets  the  jury  to  consider  all  the  facts  attending  the  disappear- 
Jiee  of  such  person,  and  if  it  believes  from  the  evidence  that  he  is 
lot  dead,  to  so  find.     (HI.)     Policemen's  Ben.  Assn.  v.  Byce,  190. 

7.  I>BATH— Presnmptlon  of— Instractions. — ^An  instruction  which 
singles  ont  the  fact  of  the  expressed  intention  of  a  missing  person 
to  return  to  his  home,  as  to  be  considered  by  the  jury  in  determining 
whether  he  is  presumptively  dead,  is  properly  refused  if  another  in- 
struction requires  the  jury  to  take  into  consideration  upon  that  ques- 
tion all  the  facts  and  circumstances  developed  by  the  evidence.  (111.) 
Policemen's  Ben.  Assn.  v.  Byce,  190. 

Kote. 

Death,  circumstantial  evidence  of,  205. 

evidence,  presumption  of  life,  how  long  continues,  199. 

long  absence  as  evidence  of,  207,  208. 

marriage,  death,  presumption  of  in  support  of,  199. 

of  sailors  and  soldiers^  when  presumed,  209. 

perils  which  will  justify  a  presumption  of,  206,  207. 

presumption  of,  absence  from  what  places  gives  rise  to,  200. 

presumption  of  after  a  change  of  residence,  200. 

presumption  of  from  absence  of  less  than  seven  years,  201,  202. 

presumption  of  from  absence,  evidence  to  rebut,  201. 

presumption  of  from  absence  of  a  fugitive  from  justice,  202. 

presumption  of  from  absence  unheard  from  for  less  than  seven 
years,  evidence  to  create,  204. 

presumption  of  from  extreme  old  age,  210. 

presumption  of  from  less  than  seven  years'  absence,  when  sus- 
tainable, 205. 

presumption  of  from  seven  years'  absence,  198. 

presumption  of  from  seven  years'  absence  may  be  rebutted,  201. 

presumption  of  in  cases  of  soldiers  and  sailors,  209. 

presumption  of  in  support  of  marriage,  199. 

presumption  of,  special  perils  which  will  create,  204,  206. 

presumption  of  time  of  when  person  has  been  absent  for  soyab^ 
years,    202. 

DEEDS. 

1.    DEEDS,  Omission  of  Operative  Words  ftom. — A  cor 
from  A  to  B  of  a  tract  of  land  to  be  held  for  life,  follow 
clause  stating  that  it  is  the  purpose  of  A  by  the  deed  that,  i 
Am.  St.  Eep.,  VoL  104—67 


"^•'" 


«i     -m, 


C        1.. 


•  k      '^•j 
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tetes  of  Iffiiiiieflotm,  sobjeet  ia  itt  jut  proportioa  wttli  atber  real 
ate  to  tbe  payment  of  raeh  debts  aa  eaanot  be  paid  from  bis 
nonal  estate,  and  entitled  to  partition;  and  in  ber  action  for 
rtition^  bis  creditors  eannot  enforce  tbeir  rigbt  to  nibject  ber  in- 
"eat  to  itB  proportion  of  tbeir  claims.  (Minn.)  Keitb  t.  MeHes- 
iBy  679. 

S.  IX>'WEB  is  Waived  In  MtwafhrnwUta  hy  tbe  widow's  sccepi- 
ee  ot  the  provisions  of  ber  bnsband's  will*  (Mass.)  ICattbewa 
Thompson y  550. 

8.  TRATTDtJLEirr  OOHVSYAHOB,  Sffed  of  upon  Gfantor'a 
If e's  'Blf^ht  to  Dower.— If  a  bnsband  and  wife  convey  to  a  tbird 
svoiiy  -who,  in  turn  conveys  to  ber,  and  the  conveyance  is  in  frand 
the  husband's  creditors  and  is,  therefore,  set  aside  aa  fraudnlenty 
le  regains  her  right  to  dower.  (Mass.)  Matthews  t«  Thompson, 
>0. 

rote. 

■aseinflttta,  possession  of  real  property  as  notice  of,  8^ 


OOBP0SATI0N8,  EI£CTBIO  —  VtgUgmce  —  KoninswlateJ 
. — The  discharge  of  a  fatal  cnrrent  of  electricity  from  an  elec- 
irie  company's  bea^nly  charged  wire,  throngb  its  coming  in  contact 
witb  another  fallen  wire,  to  the  injury  of  a  pedestrian,  and  due  to 
defective  and  negligent  insulation,  renders  the  electrie  company 
liable,  without  regard  to  its  actual  knowledge  of  the  fallen  wire, 
or  its  diligence  in  discovering  it.  (S.  C.)  Parsons  v.  Charleston  etc 
By.  Co.,  800. 

See  Bailroads,  6,  7;  Street  Bailways,  IS. 

BMFIaOTEB'S  TJABTTiTTT^ 

See  Master  and  Servant. 

BQUm. 

SQUITT  JTJBISDICTION.— A  court  of  equity,  baving  obtained 
Jorisdiction  for  one  purpose,  may  retain  that  jurisdiction  for  all 
purposes  of  the  action  necessary  to  the  complete  protection  of  the 

flaintifl's  rights.    (Mont.)    McConnell  ▼•  Combination  Mia.  etc.  Co., 
03. 


See  Husband  and  Wife,  4. 
Note. 
Estoppd  to  plead  tbe  statute  of  limitations,  740. 


In  QmeralL 

1.  KVlDEBfOB.— Bffiniites  Purporting  to  be  of  Oorporatton  T 
lngi»  consisting  of  separate  sheets  of  paper  pinned  to  the  leav 
a  record-book,  are  not  sufficiently  identified  to  be  admissible  i 
denee.    (Mont.)     McConnell  v.  Combination  Min.  etc.  Co.,  703. 

2.  EVIDENCB— BT-lawB  of  Corporation.— If  part  of  the  b 
ef  a  corporation  are  introduced  in  evidence  over  objection,  the  < 
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of  fixing  the  act  on  the  defendant  or  to  aBsiat  in  hia  ar- 
->     State  V.  Foley,  498. 

SrvX]>ENGE— Bea  Oeatae— Declaratioiis  of  Injiized   Persoii^* 

—  X^olice  officers,  hearing  a  shot,  ran  about  four  hundred  feet 
-ere  found  a  person  lying  in  the  gutter,  writhing  in  pain  eanaed 
^TLTisliot  wound,  who,  being  asked  by  them  who  shot  him,  an- 
ly   '  '  X^oley  shot  me  without  cause  or  provocation, ''  sueh  answer 

leld   admissible  in  evidence  on  the  trial  of  the  person  named  for 
_-.  ^m-der  of  the  person  so  shot.     (La.)     State  ▼.  Foley,  493. 

-  <7«a    Xf ato.  I 

X'OBEION  LAW— Who  may  Testify  Beepectlng.— Under  a  stai- 
^T&'tliorizing  proof  of  the  unwritten  law  of  a  foreign  country  by 
ly  'tbe  testimony  most  be  given  by  persona  familiar  with  the 
'  of  such  country,  or  who  are  at  least  in  a  situation  to  render 
^  luiowledge  probable.  (Iowa.)  Banco  De  Sonora  v.  Bankers' 
.   etc.  Co.,  367. 

^  70BEI0N  LAW.— Probably  Judicial  Kotico  should  be  taken 
tl&e  fact  that  the  civil  law  is  the  foundation  of  Mexican  juris- 
id.exice;  but  this  extends  no  further  than  that  that  general  system 
*'  ^v-ails,  without  taking  notice  of  details.  (Iowa.)  Buieo  Be  Sonora 
BsLXikers'  Mut.  etc.  Co.,  367. 

15.  FOBEION  LAW. — The  Ctommoii  Law  Is  not  Presumed  to  be  in 
ree  in  any  state  or  country  where  English  institutions  have  not 
en  established.  (Iowa.)  Banco  Be  Sonora  y.  Bankers'  Mut.  etc. 
J.,    367. 

udicial  Notiee. 

16.  EVIDEKOE— Judicial  Notice. — ^The  Oonrt  may  Take  Judicial 
!7otice  that  Atmospheric  or  Vacuum  Brakes  are  in  general  use  on 
>aBsenger  trains  and  common  on  freight  cars,  and  are  rarely  ineffect- 
tvo.     (Mich.)     People  v.  Detroit  United  By.,  626. 

17.  EVIDENOE — Judicial  Kotice— Conflict  of  With  Testimony  of 
Witnesses.— The  validity  of  a  municipal  ordinance  requiring  the  use 
of  air  or  electric  brakes  cannot  be  made  to  depend  upon  what  the 
court  or  jury  may  conclude  from  the  testimony  or  opinions  of  such 
^witnesses  as  happen  to  be  brought  into  court  on  the  first  case  that 
arises,  when  the  provisions  of  such  ordinance,  when  viewed  in  the 
light  of  facts  of  which  the  court  may  take  judicial  notice,  are  rea- 
sonable and  clearly  within  the  discretion  of  the  city  council,  either 
by  virtue  of  reserved  power  resting  in  contract  or  of  the  police 
power.    (Mich.)     People  v.  Betroit  United  By.,  626. 

Expert  Testimony, 

18.  WITNESSES— Experts— Contradiction. — The  opinion  of  an  ex- 
pert witness  as  testified  to  cannot  be  contradicted  by  showing  that  a 
certain  author  is  or  is  not  standard,  or  by  what  he  has  said  upon  the 
subject  under  examination.     (S.  C.)     Mitchell  v.  Leech,  811. 

19.  WITNESSES— Expert.— An  expert  witness  may  state  his  opin- 
ion when  in  response  to  an  objection  that  he  is  consulting  authorities, 
the  court  instructs  him  to  tell  what  he  knows,  what  Mb  experienee 
has  been,  and  what  his  opinion  is.     (S.  C.)     Mitchell  y.  Leech,  811. 

20.  EVIDENCE— AdmisslblUty  of   Expert  Testimony*— Whenevep 
the  subject   of  inquiry  is  a  matter  which   lies  so   far   outi 
range  of  common  knowledge  and  experience  that  the  jur^ 
svmably  unable  to  pass  upon  it  intelligently  without  the 
of  the  opinion  of  persons  possessing  peculiar  skill   and 
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rAOTOBS. 
8m  Banks  and  Bankings  4-8. 


».i  :■■ 


See  Consiitntional  Law,  IS. 

rOBEXOH  LAW. 

See  Eyidenee.  13-15. 
Kot«. 

Torf atture.     See  Inmiranee. 

FBAUDS^  STATUTE  OF. 

SAXJSS— Diq^lieate  Memoraiiaa— Statute  of  DraQdi.— If  a  p«r* 

^hBser,  at   the  time  of  sale,  with  the  knowledffe  of  the  seHeri  adda 

«  proviaion  to  the  duplicate  memorandnm  of  fale  furnithed  hlnii  auek 

proviBion  becomes  a  part  of  the  completed  eontraoti  and  the  whole 

is  eulfieient  to  satisfy  the  statute  of  frauds,  although  the  seller  fails 

to  change  bis  copy  to  correspond  with  that  of  the  purohaser.    (Vl») 

Kquit&ble  Mfg.  Co.  v.  AUen,  915. 

FBAXroUIJBNT  0ONVETAV0B8. 
fn  Ueneral, 

1.  FRAX7DXIIJ5NT  TBANSFEBS.— A  Oonye^anoe  Made  tO  Da* 
ixaud  tlie  Grantor's  Oredltors  is  void  as  against  them.  (Tex.)  BootI 
r.  Farmers'  etc.  Nat.  Bank,  835. 

2.  FBAXJDXJiiENT  OONVETAKOE.— If  a  Voluntary  OonTexaaea 
Is  made  under  conditions  in  which  its  effect  must  be  to  hinder,  dela/i 
or  defraud  creditors  of  the  grantor,  the  inference  followS|  as  a  mat- 
ter of  lavr,  unless  there  is  something  else  to  control  it,  that  auoh 
conveyance  is  void  as  against  them.  (Mass.)  Matthews  T.  Thomp* 
eon,  550. 

^   voZjUNTABT  oonvetakoes.  What  Will  not  BeUere  from 

FrandiileiKt  Character.— Freedom  from  moral  turpitude  and  an  inno- 
cent and  honest  intention  to  accomplish  a  good  object  willl  not  re- 
lieve a  voluntary  conveyance  of  its  fraudulent  character  in  reference 
to  its  effect  upon  the  legal  rights  of  creditors.  (Mass.)  Matthews 
V.  Thompson,  550. 

4.  FBAXTDULBirr  SETTLEMENTS— Frandnlenl  Zntenti  .When 
nrast  be  Presumed. — ^If^  after  deducting  the  property  which  Is  the 
subject  of  a  voluntary  settlement,  suificiont  available  assets  are 
not  left  for  the  payment  of  the  settler's  debts,  the  law  infers  that 
it  was  made  with  a  fraudulent  intent,  and  it  becomes  the  duty  of 
^^e  j^dge,  on  giving  the  ease  to  the  jury,  to  tell  them  that  they 
must  presume  such  intent.     (Mass.)    Matthews  v.  Thompson,  550. 

5.  SETTLEMENT,  When  most  be  Declared  Voluntary  and 
Prandnlent.— If  a  husband  and  wife,  knowing  that  he  is  insolvent, 
convey  substantially  all  his  property  to  a  third  person  for  the  pur- 
pose  of  having  the  latter  convey  it  to  another  to  be  held  in  trust, 
to  manage  the  property  with  power  to  sell  and  mortgage,  and 
apply  the  net  proceeds  to  paying  taxes  and  assessments  and  cc 
pre-existing  mortgages,  and  such  debts  and  expenses  of  the  huf 
u  seem  judicious  to  the  trustee,  and,  on  the  decease  of  sue 
fcand,  to  sell  any  property  remaining  and  appropriate  the  p 
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as  maj  be  dcngnated  in  hia  will,  and  ia  default  of  a  -will,  to 
peraoBB  as  would  inherit  his  estate,  the  eonveyanee  so  m^de  by 
kosbaad  and  wife  must  be  held  vi^iuitaiy  and  fraudulent 


bis  creditors,  though  the  eonrt  finds  that  no  purpose  of  ekeaftinc 
then  existed  and  the  parties  acted  with  an  honest  intention.  CMam^ 
Matthews  ▼.  Thompson,  550. 

6.    TRAXmULBKT   OOHVETAHCBfr-FraiidaleBi 


deed  is  in  frand  of  a  judgment  creditor  of  the  grantor,  and  both  ha 
and  the  grantee  participate  in  the  frand,  the  grantee,   as 
SQch  judgment  creditor,  is  not  entitled  to  protection  to  the 
of  the  consideration  paid  for  the  property.     (IlL)     Biggins  ▼ 
bcrt,  238. 

MIe  of  GooA  Is  Bslk. 

7.  TBAnuUhEKT  ntAHSFRBH  Bain  of  Goods  In  Bulk 
•dy  of  GieditiHra.— If  a  sale  of  a  stock  of  goods  ia  bnik  is 
withont  demanding  a  list  of  the  aeller's  creditors  as  recpiired  bj 
statute  declaring  saeb  sale  void,  the  porchaser  is  not  lial^  to  tbe 
seller 's  creditors  in  a  direct  action  at  law,  and  their  only  remedy  ia 
an  action  of  attachment  or  gamiahment.  (Wash.)  Bothchild  finML 
T.  Trewella,  973. 

8.  8AI£8— Fraad— Stodc  of  Oeods  in  Bulk.— One  who  bays  a 
stock  of  goods  in  bolk  withont  complying  with  the  statute  reqniii^f 
him  to  demand  a  list  of  the  seller's  creditors,  and  to  see  thnt  tka 
purchase  price  is  applied  to  their  payment,  holds  the  goods  as  a  tms- 
tee  for  such  creditors,  and  is  liable  to  them  in  garnishment,  nlthou^ 
he  is  not  indebted  to  the  seller  and  has  disposed  of  the  goodiL 
(Waah.)    Kohn  ▼.  Fishbach,  941. 

Bee  Dower,  3. 
TBBBDOM  OF  SPEBdEL 


See  Hunicipal  Corporations,  7* 

QAMBUKO  APPABATUA. 

See  Constitutional  Law,  14^  15. 

Kote. 

CtasbUng;  apparatna  for  is  subject  to  summary  aeixore  and  deskna* 
tion,  1011. 


"WILD  CUkMB—Land  Owner's  Bi^ts  Bespectbig.— Tka  owner 
of  land  has  the  exchiaive  priril^e  of  hunting,  and  the  unqualified 
right  of  controUing  and  proteetiag  the  wild  game  thereon.  (Miaa.) 
L^  Realty  Co.  ▼.  Johaoon,  fi77. 

MlttUWATS. 

1.  HIOHWATSw— An  Baaeinent  bi  a  PaUie  street  or  highway  ia 
the  public  and  common  ri^t  to  use  the  same  for  the  passage  of  per- 
sons and  property,  and  purpoeea  incidental  thereto.  (Minn.)  I^ 
Bealty  Co.  ▼.  Joknson,  677. 

2.  MiUMWATB— Bii^ita  Beqpacting  Wild  Oamo  Tkeiefn.— Ia 
granting  an  easement  across  his  land  for  a  highway,  the  owner  doei 
not  surrender  his  right  to  foster  and  protect  wild  game  thereoa, 
uid  the  public  acquires  no  right  to  kill  or  molest  such  game  whQe 
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m    'temporarily  passing  to  and  fro  across  tbe  Ugkwmy.     (ICaa.) 
Realty    Co.  V.  Johnson,  677. 

A^pi  J  wfATil— Runaway  Horass— Oonfacfbotory 


B  ^^''  Jury. — If  a  person  is  injured  while  on  the  pnfalie  highway 
l>elDg;  run  into  by  the  mnaway  team  of  aaothery  alleged  to  be 
dons  SLx&d  in  the  habit  of  mnning  away,  and  driven  by  an  iaeon- 
ten^  servant,  the  questions  whether  the  team  was  r«Uly  a  ''raa- 
'^y  '  '  "team,  and  whether  plaintiff  was  guilty  of  contributory  ne^- 
xkee  sure  for  the  jury  to  determine  if  the  evidence  is  conilieting* 
rsLBli«>        Lynch  v.  Kineth,  958. 


ote. 

(dosrmplilc  WUla^  codicils,  22. 
eoT&struetion   of,   26. 
da-ting,  abbreviations  in,  28. 
d&ting,   essential   elements  of,  28. 
bating,    mistake   in,   28. 

dating  must  be  wholly  written  by  the  ieetator,  28. 
dating,   necessity  for,  28. 
d.ating  need  not  be  true,  28. 
dating,  place  where  the  date  must  be  writtea,  28. 
dating   written  on  a  letterhead,  28. 
definition   of,   22. 
depository  for,  what  may  be,  83. 
directions  for  the  writing  of  a  wilL  whether  may  eonsiitnte,  24^ 

25. 
finding  among  the  papers  of  a  third  person,  when  not  soiBeient, 
33,  34. 

form  of,  24. 

in  the  form  of  directions  to  executors,  24. 

knowledge  on  the  part  of  the  writer  that  the  paper  will  operate 
as   is   not    essential   to,   24. 

letters,  may  be  contained  in,  24. 

married  women,  power  of  to  make,  28. 

may  consist  of  an  entry  in  a  diary,  24. 

mode  of  preserving,  33. 

must  be  wholly  in  the  handwriting  of  the  testator,  26,  27. 

must  have  the  same  requisites  as  other  wills,  22. 

parol   evidence  to   aid,  24. 

pencil,  may  be  written  with,  26. 

place  where  the  date  must  be  written,  28. 

place  where  the  writing  is  found,  statutes  making  material^  88. 

printed  forms  cannot  be  used  for,  26. 

proof,  manner  and  sufficiency  of,  34. 

re^rring  to  another  paper,  27. 

requisites  of  are  prescribed  by  statute,  28. 

requisites  of  at  the  common  law,  23. 

requisites  peculiar  to,  25. 

requisites  of,  statutory,  strict  enforcement  of,  26. 

signature,   given  name   may   constitute,   30. 

signature,  French  doctrine  upon  the  suDject  of,  81« 

signature,  necessity  for,  29. 

signature,   place  where   must   be  written,   30. 

signature,  what  constitutes,   29. 

signature  written  at  the  commencement  of  or  In  the  body  e^ 
30. 

unsigned  clause  of  attestation,  32. 

witnesses,  intent  to  have  does  not  make  void,  3^ 


.%.€.,    amtkC^^ 


•  ukw  hBte^wk* 
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^m9M  uagfuDy  takes  it  from  liar  trunk  and  plaees  it  on  reeordy  and  aha, 
AoMwing  of  this  fact,  delays  for  three  years  to  give  any  notice  of 
^er  elaim,  during  which  time  the  property  is  purchased  for  the  benefit 
•oiF  a  railway  company  which  enters  into  possession  and  makes  im- 
proTements  without  notice  of  any  defect  or  want  of  delivery  of  the 
deed,  she  is  estopped  from  maintaining  an  aetion  to  quiet  her  titla 

-^m  the  ground  that  her  deed  was  never  delivered*  (CaL)  Baillarge 
«r.  Glar^  75. 


and  Wife,  limitations,  statute  of,  plea  of  by  the  one  against 
the  other,  749. 
possession  of  real  property  by,  effect  of  as  notice  of  the  rights 
of  either,  350. 

INDOBSEMENT. 
See  Bills  and  Notes. 

INFANT& 

AH  ADUIaT  is  a  Person  who  has  attained  the  age  of  twenty- 
tone  years;  but  the  statutes  of  Iowa  modify  this  rule  to  the  extent 
of  declaring  a  female  an  adult  at  eighteen  years  of  age,  and  all 
persons  such  upon  marriage.  (Iowa.)  Banco  Be  Sonera  ▼•  Bankers' 
3iutual  etc  Ck>.,  367. 

IKJUN0TION& 

1.  INJUKOnON  Though  Damages  are  Nominal.— An  injunction 
-may  issue  against  the  continuance  of  an  act  though  the  damages  due 
to  it  are  nominal,  if  it  is  an  invasion  of  another's  right,  as  by  wrong- 
Ally  causing  water  to  flow  upon  his  land.  (Cal.)  Allen  v.  Stowell, 
«0. 

2.  THE  PBINOIPLES  upon  Which  Mandatory  and  Prohibitory 
injunctions  are  Granted  do  not  Materially  Differ,  though  perhaps 
-the  courts  are  less  inclined  to  grant  the  former  than  the  latter.  (Cal.) 
Allen  V.  Stowell,  80. 

8.  A  MANDATOET  INJUNCTION  may  Issue  to  Ctompel  the  Ee- 
moval  of  a  Dam  which  causes  water  to  be  diverted  from  its  natural 
-course  and  to  flow  on  plaintiff's  land,  thereby  destroying  his  trees 
and  excavating  deep  gulches.     (Cal.)     Allen  v,  Stowell,  80. 

See  Usury. 

INSANE   PEBSONS. 
See  Criminal  Law,  1-3. 

INSTBUCTIONS. 
See  Trial,  3-5. 

INSUEANOE. 

Firt  Jnwrance. 

1.  FIEB  INSX7BAN0E — Insurable  Interest.— A  husband  has  no 
insurable  interest  in  a  house  which  he  builds  at  his  own  expense 
and  lives  in  with  his  wife  on  land  which  is  her  separate  estate.  (W, 
ya.)    Tyree  v.  Virginia  Ins.  Co.,  983. 
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2.  FIBfi  IK8UBAK0E— Ownership  of  Property.— An  insnran 
eompanj  has  a  right  to  insert  a  condition  in  a  policy  that  it  shall 
not  be  liable  ''if  the  title  or  interest  of  the  assured  is  less  than  tha 
entire,  absolute,  nnconditional,  unenenmbered  fee-simple  ownership"; 
and  if  the  insured  has  not  such  a  title  or  interest,  he  cannot  recover 
on  the  policy.     (W.  Va.)     Tyree  v.  Virginia  Ins.  Co.,  983. 

8.  msnSAKOE  —  Fire  —  Keeping  Books — ^Konconiplianee  witlL 
Policy. — A  contract  of  fire  insurance  which  requires  the  insured  t* 
"keep  a  set  of  books,  which  shall  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  including  all  purchases,  sales, 
and  shipments,  both  for  cash  and  credit, '^  is  not  complied  with  bj 
merely  keeping  a  daily  cash-book  which  only  shows  the  amount  of 
eash  taken  in  at  the  end  of  each  day,  giving  no  indication  of  the 
source  from  which  the  cash  is  derived,  whether  from  eash  sales,  the 
payment  of  past  due  bills,  or  otherwise;  and  evidence  establishing 
the  fact  of  keeping  such  cash-book  alone,  shows  such  a  noncompli- 
ance of  the  insured  with  his  contract  of  insurance  as  prevents  him 
from  recovering  on  the  policy.  (Qa.)  Everett-Bidley-Bagaa  Co.  v. 
Traders'    Ins.    Co.,   99. 

Mail  Packoffea. 

4.  INSUBAKOE  OF  MAIL  PAOKAGBB-Mailing  XiStter  of  Ad- 
Tice. — If  one  condition  of  a  policy  insuring  packages  sent  by  mail 
requires  the  mailing  of  the  packages  by  being  "deposited  and  regis- 
tered at  the  postoffiee,"  and  another  condition  requires  a  letter  of 
advice  to  the  insurer  to  be  "deposited  in  the  postoffice  at  the  place 
of  mailing,"  this  last  condition  is  not  complied  with  by  dropping 
the  letter  in  a  mail-box.  (Iowa.)  Banco  de  Sonera  ▼.  Bankers' 
Mutual  etc.  Co.,  367. 

5.  mSUBANOE  OF  MAIL  PAOKAOEa— Oonfllct  of    Laws.-If 

a  policy  insuring  mail  packages  during  their  transportation  through 
specified  countries  is  issued  to  a  bank  located  in  a  country  not  speci- 
fied in  the  policy,  but  the  transportation  by  mail  is  initiated  in 
one  of  such  countries,  the  portion  of  the  contract  prescribing  the 
manner  of  packing  and  sealing  the  property  is  governed  by  the  law  of 
the  country  where  the  bank  is  located.  (Iowa.)  Banco  de  Sonora  v. 
Bankers'  Mutual  etc.  Co.,  367. 

6.  IKSUBAKGE— Condition  Precedent.— If  the  insured  does  not 
comply  with  a  condition  precedent  in  a  policy,  no  contract  of  insur 
ance  is  effected.  (Iowa.)  Banco  de  Sonora  v.  Bankers'  Mutual  ete. 
Co.,    367. 

Life  In8urance» 

7.  IKSU1SLAN0E,  LIFE--Plaoe  of  Oontraet— A  stetnte  of  one 
state  providing  that  no  life  insurance  company,  doing  businees  in 
that  state,  shall  declare  any  policy  lapsed  or  forfeited  for  nonpay- 
ment of  premiums,  except  after  special  notice  as  provided  therein, 
applies  only  to  business  transacted  in  that  state  and  does  not  apply 
to  a  policy  issued  in  that  state  to  a  citizen  of  another  state  where 
the  policy  Ib  delivered  and  the  premium  paid.  (La.)  Grevenig  v, 
Washington  Life  Ins.  Co.,  474. 

8.  IKSUBAKCE,  LIFE— Place  of  Contract.— If  a  policy  of  life 
insurance  is  issued  in  one  state  by  an  insurance  company  incorpo- 
rated therein,  and  sent  to  its  agent  in  another  state  for  deliver/ 
therein  upon  payment  of  the  premium,  the  contract  is  completed  at 
the  place  of  such  agency  and  is  governed  by  the  law  of  the  latter 

^ate.     (La.)     Grevenig  v.  Washington  Life  Ins.  Co.,  474. 
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9.  XiIFB  INSTJBANOE.— Tbe  Bepresentatioii  in  an  Answer  for 
Xtfe  Insurance  that  the  Applicant  is  in  Good  Health  or  that  he  has 
not  been  subject  to  illness  means  that  he  has  not  suffered  illness  of  a 
serious  nature  tending  to  undermine  his  constitution,  and  that  his 
state  of  health  is  free  from  disease  that  affects  the  general  soundness 
OT  healthiness  of  the  system.  (Mich.)  Blumenthal  v.  Berkshire  Life 
Ins.  Co.,  604. 

10.  IKSTJBANOE,  LIFE.— The  Bepresentation  in  an  Application 
ttokX  the  Applicant  Has  not  Been  Attended  by  a  Physician  nor  con- 
snlted  one  previously  is  not  false  if  the  applicant  merely  omits  to 
state  a  treatment  for  some  temporary  indisposition.  (Mich.)  Blumen- 
thal ▼.  Berkshire  Life  Ins.  Co.,  604. 

11.  IHSTJBANOE,  LIFE* — ^In  an  Application  for  I«ife  Insurance 
tlie  "Words  "Chronic  or  Persistent"  do  not  differ  materially  from 
""ebronic  and  persistent."  (Mich.)  Blumenthal  t.  Berkshire  Ins. 
<:k>.,   604. 

12.  IKSUBAKOE— Designation  of  Wife  as  Beneficiary.— The  state- 
ineiit  in  a  benefit  certificate  that  the  beneficiary  is  related  to  the  in- 
vared  as  wife  is  descriptive  of  her  relation  to  him,  and  does  not  in 
itself  provide  for  payment  to  his  widow  only.  (Iowa.)  White  y. 
brotherhood   of  American  Teomen,  323. 

13.  IKSUBAKOE— Change  in  Beneficiary's  Belation  to  Assured.— 
A  policy  of  life  insurance,  or  a  designation  of  a  beneficiary,  valid  in 
its  inception,  remains  so,  although  the  insurable  interest  or  relation- 
ahip  of  the  beneficiary  has  ceased,  unless  it  is  otherwise  stipulated 
in  the  contract.  (Iowa.)  White  v.  Brotherhood  of  American  Yeo- 
men, 323. 

14.  IKSXJBAKCE — ^Dlyorced  Wife  as  Beneficiary. — ^A  married 
iroman  named  as  beneficiary  in  a  policy  of  insurance  on  the  life  of 
her  husband,  is  entitled  to  the  proceeds  of  the  policy,  notwithstand- 
ing a  divorce  obtained  by  her  before  hig  death.  (Iowa.)  White 
^.  Brotherhood  of  American  Yeomen,  323. 

16.  IKSUBAKOE,  LIFE— Proof  of  Loss— Instmctions.— The  ques- 
"tion  whether  proof  of  the  death  of  the  insured  has  been  furnished 
is  a  question  of  fact  for  the  jury,  but  the  legal  effect  of  such  proof 
is  a  question  of  law  for  the  court.  Hence  to  instruct  the  jury  that 
in  order  to  award  a  recovery  for  the  plaintiff  it  must  believe,  from 
the  evidence,  that  defendant  had  received  ''satisfactory  evidence  of 
the  death,"  is  erroneous  unless  the  meaning  of  such  satisfactory 
•evidence  is  defined.     (lU.)     Policemen's  Ben.  Assn.  v.  Byce,  190. 

16.  LIFE  IKSUBAKGE— Policy  as  Evidence. — If  a  life  insurance 
jK>licy  appears  on  one  sheet  of  paper  embracing  four  pages,  the  first 
•containing  the  main  contract,  the  next  certain  printed  conditions  and 
agreements,  the  next  the  application  and  certain  acknowledgments 
.and  agreements  of  the  applicant,  and  the  last  the  usual  indorsement 
indicating  thsit  the  folded  paper  contains  a  policy  on  the  life  of  the 
insured,  the  policy  consists  of  the  whole  document,  and  an  offer  to 
submit  it  in  evidence  carries  evejrything  on  the  four  pages,  render- 
ing it  unnecessary  to  thereafter  offer  specially  the  copy  of  the  ap- 
plication for  the  policy  in  order  to  get  it  before  the  court.     (La.) 
Orevenig  v.  Washington  Life  Ins.  Co.,  474. 

Accident  Insurance. 

17.  IKSUBAKOE,  ACCIDEKT— Application.— A  Clause  cannot  h« 
EUminated  from  a  Policy  on  the  ground  that  it  is  not  expressly  re* 
:ferred  to  in  the  application.     (CaL)    Blunt  v.  Fidelity  etc.  Co.,  34. 


1070  tsuwoL 

18.  AH  nreOBAHOB  AfBimt  AeeidmA  may  BsetBAs  TatMOam 
»6C6tv6d  bj  the  Aflnred  WUte  lann^  though  not  self -inilietad,  mam 
due  to  hifl  want  of  sanity.    (CaL)    Blnnt  ▼.  FideUty  etc  Go^  34. 

19.  UrSUBAVGB  Afainst  Acddent—gtipnlatlmi  Rrrlwding  UaU- 
itgr  Danng  lomiity.— A  poliey  insnring  against  aeeident,  bnt  pro- 
Tiding  that  for  injoriee  received  while  the  assured  was  insaaey  the 
measure  of  liability  of  the  insurer  should  be  a  sum  equal  to  the- 
premium  paid,  does  not  warrant  a  reeovery  for  injuries  reeeired 
during  a  period  of  insanity,  though  not  self -inflicted  nor  due  to  want 
of  sanity.     (CaL)    Blunt  t.  Fidelity  ete.  Co.,  34. 

20.  imnJBAVGB  Against  AcddenU-Wotds  not  to  1M  Intcipdlatod. 
In  the  Policy.— Where  a  poliey  insnring  against  aeeident  exempta 
the  insurer  from  liability  for  injuries  intentionally  inflicted  on  himr 
self  by  the  assured,  or  inflicted  upon  himself  or  received  while  in- 
sane, the  court  cannot  interpolate  the  word  "intentionally"  befora 
the  second  clause,  and  hold  the  insurer  liable  for  injuries  reeeived  by 
the  assured  while  insane,  though  not  intentionaUy  inflicted  or  re- 
eeiyed.     (Cal.)    Blunt  v.  Fidelity  etc.  Ck>.,  34. 

21.  IN8UBAKCB,  AOOIDENT— -Death  tnm  Ptomaine  Pofaoning^ 
When  a  policy  insuring  against  accident  provides  that  it  does  not 
cover  injuries  resulting  from  poison  or  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  inhaled,  a  recovery  cannot  be 
sustained  for  injuries  and  death  resulting  from  eating  unsound  and 
spoiled  oysters  not  known  to  be  such  when  eaten.  (Tex.)  Haryland 
Casualty  Co.  v.  Hudgins,  857, 

Time  to  Cmnmenee  Action, 

22.  IKSURANGE — Stipalatlon  as  to  Tima  to  Commenea  Aettooi-^ 
Application  of  to  Minors.— A  stipulation  in  a  policy  of  insurance 
limiting  the  time  within  which  suit  may  be  brought  thereon  is  good 
even  as  against  minor  beneficiaries.  (Kan.)  M^id  ▼•  Phoenix  Ins. 
Co.,  412. 

28.  IN8UBAKGB— Fallnza  to  8ne  wtthin  thit  Tfma  Baqcidred  In 
the  Pq11i7,  whether  Krensed  by  an  Injonction.— Where  a  policy  in- 
suring against  death  by  accident  provides  that  legal  proceedings 
to  recover  thereunder  must  be  brought  within  six  months  from  the 
time  of  death  an  action  brought  after  that  time  cannot  be  sustained 
on  the  ground  that  an  injunction  issued  after  the  time  began  to  ma 
prevented  the  beneficiary  from  maintaining  suit,  especially  if  the 
injunction  was  dissolved  before  tne  six  months  expired,  leaving  a 
short,  but  sufficient,  time,  in  which  to  bring  action.  (Mass.)  Paul 
T.  Fidelity  etc.  Co.,  594. 

24.  IN8U&AHGB  Against  Death  by  AeeUflnt— The  TUliire  to  fes 
Within  the  Time  Preserfbad  in  a  policy  insuring  against  death  by 
accident  cannot  be  excused  on  the  ground  that  the  persons  entitled 
to  sue  did  not  know  of  the  limitation  of  time  contained  in  the  policy. 
(Masa)    Paul  v.  FideUty  ete.  Co.,  504. 

26.    INSUBAHOE  Against  Death  by  Aceldait-4Moppel  to  Baly 
on  Provision  Prescribing  Time  Aftsr  Which  8oit  cannot  be  Bronglit.. 
The  fact  that  an  insurer  against  death  by  accident  in  various  nego- 
tiations with,  and  communications  to,  persons  entitled  to  mmintMia. 
A  action  on  the  policy  did  not  call  their  attention  to  the  provision 
rein  limiting   the  time   within   which   action   thereon   might  he 
^ght,  nor  in  any  way  indicate  that  reliance  would  be  brought  on 
provision,  is  not  a  waiver  thereof,  nor  does  it  create  any  estoppel 
LSt  subsequent  reliance  on  it.     (Masa)     Paul  ▼.  Fidelity  ete.  Co^ 

See  Exemptions. 
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Koto. 


eonfliet  of  laws,  laws  of  the  state  where  tbe  eorporatio» 

was  organized,  when  do  not  affeet  business  in  another  state^ 

484. 
eonfliet  of  laws,  plaee  where  the  business  is  eontraeted  when 

eontrols  over  the  place  where  the  corporation  was  organised^ 

483. 
eonfliet  of  laws,  provisions  in  policy  providing  by  what  law9> 

it  shall  be  controlled,  485,  486. 
eontraets  of,  when  and  where  completed,  491,  492. 
forfeitures,  laws  of  the  state  where  the  insurer  was  Incorpo- 
rated, when  do  not  control,  483,  484. 
forfeitures,   statutory   provisions   concerning  have  no   extrater^ 

ritorial  effect,  485,  486. 
of  husband's  interest  as  tenant  by  curtesy,  989. 
of  husband's  interest  in  homestead  of  on  wife's  land,  989,  990* 
of  husband's  interest  in  wife's  land  as  a  lienholder,  991. 
of  husband's  interest  in  wife's  land  under  an  agreement  with. 

her,  991. 
of  husband's  interest  in  wife's  personal  property,  991,  992.. 
of  husband's  interest  in  wife's  property,  general  rule,  988. 
plaee  of  delivery  of  contract  of,  when  not  controlling,  491. 
plaee  where  contract  of  is  deemed  to  have  been  made,  488-492;. 
plaee  where  policy  is  deemed  to  be  executed,  whether  may  be 

eontrolled  by  stipulations  therein,  486,  488. 
property,  wife's  control  of,  989. 
taken  out  by  husband,  when  deemed  to  be  as  agent  of  his  wife^ 

992. 
title  of  respectively  under  American  statutes,  988,  989. 


See  Usury. 

Note. 

Intentata  Ck>]iiinerce,  original  packages,  attempted  evasions  of  the 
law  respecting,  301. 
original  packages,  what  are,  300. 

JXIDOE8w 

APPSLXATB  FBAOnOE^Dlsqiialiileatloii  of  Jodge.— If  a 
judge  from  whom  a  change  of  venue  is  taken  on  the  ground  of  preju- 
diee  anboequently  sits  as  a  member  of  the  appellate  court  in  judg- 
ment on  the  case,  that  is  no  ground  for  reversaL  (HI.)  Biggins  v» 
Lambert,  238. 

JUDGMENTS. 

1.  yiMi  XCJDIOATA— Judgment  Between  Bifferent  Parties.— A. 
jQdcmeiit  in  aa  Actton  by  a  Taxpayer  Against  a  City  Board  of  Pnb- 
lie  Works,  in  which  it  is  enjoined  from  placing  a  concrete  foundation. 
under  a  street  railway  is  not  admissible  in  a  subsequent  action  be- 
tween the  municipality  and  the  railway  to  establish  that  the  or- 
dinance requiring  the  city  to  do  such  work  is  ultra  vires,  because 
the  parties  to  the  two  actions  are  different.  (Mich.)  City  of  Detroit- 
v.  Detroit  By.  Co.,  600. 

2.  JUDOMBNTS— Vacating.— If    a   judgment   has    been   entered* 
requiring  the  removal  of  an  obstruction  in  a  public  street,  and  subse- 
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•qnanUj  a  itata  of  facte  ariaci  wliieli  renders  the  maiiitenaiMNi  ef 
•odi  obetmetioB  lawful,  an  order  deelariag  saeli  jndgmeafc  ao  hmget 
1>iadnig  and  effeetiye  shonld  be  granted.    (Ga.)     Marietta  Oair  Co. 
^«  HeadereoB,  156. 

JUDICIAIa   KOTIGB. 

See  Evidence,  16,  17. 

JUDICIAI.  8AIJB8. 

1.  JUDIOIAIi  gALB— Omiiwlan  of  Seal  from  Order^ — ^If  an  order 
-of  sale  ia  properlj  signed  hj  the  clerk  of  the  conrt  and  contains  a 
complete  copy  of  the  decree  of  foreclosure,  dnlj  certified  bj  ihm 
clerk,  with  his  signature  and  the  seal  of  the  conrt  attached,  it  Is  not 
material  that  the  seal  of  the  court  was  omitted  from  the  order  of 
sale.     (CaL)     Hager  ▼.  Astorg,  68. 

2L  JUDIOIAIi  8ALBS.— The  Omtelon  of  tta  Seal  tnm  aa  <M« 
of  Sale  renders  it  and  all  proceedings  thereunder  Told,  and  the  par- 
•ehaser  acquires  no  title.     (Kan.)     Btonffer  y.  Harlan^  396. 

JUBISDIOTIOV. 
See  Patents;  Process. 

JUBT. 

1.  JUBOBfl^  Itatsfests  of  as  OHImds  of  a  Mmdcipal  Ckoporatifla. 

The  interest  of  a  juror  as  a  citizen  and  taxpayer  of  a  municipal  cor- 
poration is  not  sufficient  to  disqualifj  him  in  a  civil  action  to  which 
the  citj  is  a  partj.     (Mich.)     Citj  of  Detroit  y.  Detroit  Bj.  Co.,  600. 

2.  JUBT  AMD  JUBOBS.— Jurors  cannot  impeach  their  own  yer- 
-dict.     (Ind.  App.)     Weil  y.  Stone,  243. 

Kote. 

-Jury  Trial,  cases  in  which  maj  be  dispensed  with,  1012. 

LAHDLOBD  AKD  TEKAliT. 

LANDLORD  AKD  TENANT— TeCbnical  Yiolatfon  of  Loms  ■ 
Ifeasore  of  Damages. — ^If  a  tenant  in  good  faith  and  under  a  mi»«^ta 
of  right  commits  a  technical  violation  of  his  lease  hy  cutting  timber 
from  the  land  which  is  put  into  buildings  constructed  and  left  on  the 
premises,  the  measure  of  damages  against  him  is  the  value  of  the 
timber  cut,  in  the  stump,  and  interest  from  the  time  of  appropriatios. 
(8.  C.)     Lewis  v.  Virginia-Carolina  Chemical  Co^  806. 

See  Mines  and  Kinerals,  2^ 
Note. 
.Laadlord  and  Tenant,  possession  of  real  property  bj  a  tenant^  effeel 

of  as  notice  of  his  rights  and  of  the  rights  of  the  landlord. 

348,   349. 


LABCENT— General  Owner  Depriving  Keeper  of  Special  Px^p- 

vtj.— If  personal  property  is  in  the  possession  of  another  than  the 

sneral  owner  bj  virtue  of  some  special  right  or  title,  as  bailee  or 

herwise,  the  taking  of  the  property  by  the  general  owner  from  such 

rson  in  possession  is  larceny,  if  done  with  the  felonious  intent  of 

>riving  such  person  of  his  rights.     (Wash.)     State  v.  Nelsoa,  Mft, 
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ZJB8L  AKB  SLAin>BS. 
Mm  vVii€I'iiiIL 

1.  UBEX%  OoostttiitioiiaUty  of  Stointo  T^^pfr^r^nf  tti6  Bltfit  to 
Jt6COT6r  for.— A  statute  declaring  that  before  anj  eiyil  aetion  aball 
be  brought  for  libel  published  in  a  newspaper,  the  plaintiffs  mast 
•erve  a  notice  on  the  publisher  specifying  the  statement  alleged  to 
be  false  and  defamatory,  and  that  if  it  appears  the  libel  was  pub- 
lished in  good  faith^  and  its  falsity  was  due  to  mistake  or  mitap- 
jirehension  of  the  facts,  and  that  a  retraction  has  been  published 
wHltin  a  time  speeiiled,  the  plaintiff  shall  recover  actual  damages  only, 
and  that  the  words  "actual  damages"  shall  be  construed  to  include 
4l11  damages  that  the  plaintiff  shall  show  that  he  has  suffered  in  re- 
spect to  his  property,  business,  trade,  profession,  or  occupation,  and 
no  other  damages  whatever,  is  unconstitutional,  because  it  takes 
froBS  a  libeled  person  the  right  of  remedy  by  due  course  of  law  for 
th/e  injury  suffered  by  him.     (Kan.)     Hanson  y.  Krehbiel,  422. 

2.  USBL—4ta»MotL  for  Jury.— If  a  publication  is  claimed  to  be 
«  libel  only  when  taken  in  connection  with  the  circumstances  of  its 
publication,  the  jury  should  be  directed  to  determine  from  the  writ- 
iB|^  and  such  cireumstances  whether  it  is  libelous  or  not.  (Ga.) 
Helnes  r.  Clisby,  103. 

3.  IIBEIi— l^nestlon  for  Jnry.^It  is  generally  a  question  for  the 
jury  whether  the  writing  complained  of  is  libelous  or  not.  (Ga.) 
Holmes  v.  GLLsby,  108. 

4.  TiTBTSTt— Burden  of  Proof — ^Inference  of  Malice.— It  is  incum- 
bent  upon  the  plaintiff  in  a  suit  for  libel  to  prove  the  publication 
of  a  writing  which  is  susceptible  of  being  construed  to  be  a  libel, 
aad  the  law  then  immediately  raises  in  his  behalf  a  presumption 
that  he  is  innocent  of  the  charge  and  that  the  disperser  of  the  libel 
was  actuated  by  malice.     (Ga.)     Holmes  v.  Clisby,  103. 

6.  UBEL— ETldence  to  Bebnt  Inference  of  Malice.— Evidence, 
though  insslBeient  to  estfU»liah  good  faith  and  to  sustain  a  plea  of 
privilege,  jsay  still  be  of  a  charaeter  snfietent  to  rebut  the  inference 
of  malice  aad  to  mitigate  damages.     (Ga.)    Holmes  ▼.  GUsby,  103. 

Lib^  of  a  ClasM, 

6.  UBEL  OF  A  OZ*AM.— One  who,  without  exercising  due  eare 
to  ascertain  the  meaning  and  effect  of  a  writing  which  is  libelous 
of  a  class,  publishes  it  under  eircumstanees  where  it  would  be  con- 
strued as  applicable  to  ome  or  more  persons  of  such  class,  cannot 
shield  himself  oa  the  ground  ef  privileged  communication,  and  that 
he  did  not  know  that  it  was  harmful,  in  its  nature,  when  the  exercise 
of  the  slightest  care  and  iatelligenee  would  have  demonstrated  that 
the  jpublication  would  be  harmful  to  some  who  were  within  the 
range  of  its  effect.     (Ga.)     Holmes  v.  Clisby,  103. 

7.  UBOBL  OF  OOMUfftTKITT.— One  who  willfully  publishes  a  libel 
aimed  at  a  community  will  be  held  responsible  to  anyone  whom  it 
may  injure,  although  he  may  be  a  stranger  to  the  libeler.  (Ga.) 
Bsinies  v.  Clisby,  103.  ^      '• 

St.  Bep.,  YoL  104-08 
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DaMogei, 

8.  LIBEIi^  Damagas  for,  Oennrai  and  Special.— The  eommon  law 
recognizes  two  classes  of  damages  for  libel— general   and  special. 
General  damages  are  those  which  the  law  presumes  must  naturally, 
proximately,  and  necessarily  result  from  the  publication  of  the  libel- 
ous matter.     (Kan.)     Hanson  v.  Krehbiel,  422. 

9.  LIBEIt— Damages.— -If,  in  an  action  for  libel,  the  evidence 
demands  a  finding  that  the  article  as  published  was  a  libel  upon  the 
plaintiff,  but  not  actuated  by  malice,  the  jury  are  authorized  to  miti- 
gate the  damages,  even  to  the  extent  of  reducing  them  to  a  nominal 
sum,  but  not  to  find  a  general  verdict  for  the  defendant.  (Oa.) 
Holmes  v.  Glisby,  103. 

10.  LIBEL— Damage8.-^If,  in  an  action  for  libel,  the  jury  are 
authorized  to  find  that  the  published  article  was  a  libel  upon  plain- 
tiff, though  not  actuated  by  malice,  and  to  mitigate  damages  evea 
to  a  nominal  sum,  it  is  error  for  the  trial  judge  to  fail  to  instruct 
the  jury  in  reference  to  the  law  of  nominal  cUimages,  even  though 
there  is  no  written  request  for  such  instructions.  (Ga.)  Holmes  y. 
Clisby,  103. 

Privileffed  Communications. 

11.  LIBEL  AND  SLANDEB.— Privileged  CtoniTnmilcatioiMi  inelude 
statements  reasonably  necessary  to  be  made,  and  made  in  good  f aith^ 
to  protect  the  interests  of  the  maker,  or  of  one  for  whom  he  is  agent. 
(Ga.)     Holmes  v.  Clisby,  103. 

12.  LIBEL  AMD  8LAMDEB— Privileged  Ck>iiiiiiiiiiicatioiis.— Will* 
ful  falsehoods  are  always  inconsistent  with  good  faith,  and  can  never 
constitute  privileged  communications.     (Ga.)    Holmes  v.  Clisby,  103» 

Note. 

Libel,  advertisements,  libelous  statements  in,  146,  147. 
affidavits,  false  statements  in,  124. 
candidates  for  office,  statements  concerning,  133,  134. 
church  members  and  officials,  statements  concerning,  141. 
criticism,  difference  between  and  privileged  communication,  llBw 
criticism,  when  does  not  amount  to,  114. 
headlines  of  articles,  133. 
judicial  proceedings,  ex  parte,  applicationa,  motions,  or  affidavits- 

in,   124. 
judicial  proceedings,  libelous  eomments  arising  out  of,  131. 
judicial   proceedings,   nonpertinent  statements   in,   120,   12d. 
judicial  proceedings,  privuege  in,  whether  absolute,  12^ 
judicial   proceedings,   statements   concerning   strangers   to,    126L 
judicial  proceedings,  statements  made  in.  119,  122. 

i'ustification,  difference  between  and  privilege,  115. 
egislative  proceedings,  reports  of,  132,  183. 
lodges  and  societies,  reports  of  proceedings  of,  143. 
malice  in  making  false  privileged  communication,  116,  116. 
merchants,  publication  by  of  list  of  bad  debtors,  150. 
news,  publication  of  libelous  matter  as,  137,  139. 
newspapers,  comments  by,  when  not  privileged,  139. 
newspapers,  comments  of  on  judicial  proceedings,  ISO,  181, 
newspapers,  headlines  of,  when  libelous,  133. 
newspapers,   libelous   publications   by   are   not   justified   as   dis> 

semination   of   news.   137,   138. 
newspapers,  liberty  of  the  press,  limitations  upon,  137,  138. 
newspapers,  lodges  and  societies,  reports  of  proceedings  of  or 
of  charges  made  in,  143. 
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Zibely  newspapers,  offieers  and  candidates  for  office,  statements  hy 
concerning,  133-136. 

newspapers,  reports  by  of  crime  made  bj  injured  persons  to 
police   officers,   132. 

newspapers,  reports  hj  of  judicial  proceedings  must  not  bo 
garbled,  131,  132. 

newspapers,  right  of  to  publish  court  proceedings,  130. 

newspapers,  right  of  to  publish  libelous  pleadings,  128. 

newspapers,  right  of  to  publish  statements  in  ex  parte  pro- 
ceedings, 129. 

newspapers,  trade  or  class  journals,  libelous  statements  by, 
when   privileged,   146. 

pleadings  and  briefs,  statements  made  in,  125. 

pleadings,  publication  of  libelous,   128. 

privilegey  absolute,  definition  of,  113. 

privilege,  definition  of,  112,  113. 

privilege,  loss  of  bj  excessive  use,  118. 

privilege,  malice  in  the  use  of,  how  established,  118,  119. 

privilege,  must  be  restricted  to  the  occasion,  118. 

privilege,  of  members  of  the  legislature,  120. 

privilege,  qualified,  definition  of,  113. 

privilege,  qualified,  where  the  statement  is  malicious,  115. 

privilege,  willfully  false  statements  cannot  be  protected  by,  119. 

privileged  communications,  advertisements,  statements  in,  146, 
147. 

privDeged  communications,  answers  to  libelous  charges,  143. 

privileged  communications,  baptismal  registers,  false  statements 
in,  142,  143. 

privileged  communications,  between  employers  and  employ^, 
148. 

privileged  communications,  between  relatives  or  affianced  per- 
sons,  140. 

privileged  communications,  business  affairs,  statements  concern- 
ing, 143-145,  147. 

privileged  communications,  business,  statements  to  protect  or 
enhance,  147. 

privileged  communications,  charges  made  in  lodges  and  societies 
against  members  thereof,  143. 

privileged  communications,  comments  by  newspapers,  139, 

privileged  communications,  concerning  fellow  church  members, 
141. 

privileged  communications,  concerning  pastors  and  other  church 
officials,  141. 

privileged  communications,  constitutional  provisions  respecting, 
120. 

privileged  communications,  copyright,  notices  in  protection  of, 
149. 

privileged  communications,  debtors,  nonpaying,  list  of,  150. 

privileged  communications,  definition  of,  112. 

privileged  communications,  employes,  cards,  lists,  and  other  com- 
munications issued  because  of  dismissal  of,  150. 

privileged  communications,  employ^,  notice  of  discharge  o^ 
149,  150. 

privileged  communications,  extend  to  all  matters  in  which  the 
parties  have  an  interest.  118. 

privUeged  communications,  in  judicial  proceedings,  122-124. 

privileged  communications,  in  modifying  letters  of  recommenda- 
tion, 141« 


qnMt,  145.  ^_.      , 

which  will   protect,   140. 
friTligii    uMM^ntiMa,    BCMuiCflfl    •«»««,    npMMB 

sUtcmoDU    of,    145,    146, 
piiTU«gri    iMunalMtlMi,   •«««#   ant    maAidatM   **   «l 

■MUmavt*    wecr»iwg,    1S8-130.  .  , 

ptlHler*!  tomMnnwrtioM,  patent  ligMs,  «oti«««  •<  «*!■■ 

149. 
Ml«flBd«Mnai 

offlcBiv,  122,  ,    ,     ,. 

privUogea   comMuniBBttoM,  >epM«i  •*  ■i»»i«i»ri  ^*'n  "I- 
nriviJeged    communisMtiou,    i^orts    erf    yoowrtni^    •*    «fc«re» 

tribanala,    142. 
privileged  commuuicationa,  ■cop*  of,  117. 
privileged  eommniiicaliMU,  atatoBcKta  ia  t1 

ti«B,  1**,  146.  ^  . 

privileged  eMnmiiBiertioM,  lUtaMBta  lndse««  or  procwvd  by 

the  eampl^oaBt,  W7. 
privileged    commDnic&tiou,    atatenieata    i*l«tlv«    t«    iMttVM    of 

pobUe    iiit«r«nt,    ISe. 
prlvawed  coiDsuaieatieM,  traia  «nd  ela«  joorHli^  atobMieiita 

in,   146.  -  ^  ^    . 

privileged   communicatioua,   st&temeDta  which   it   u   a   doty   to 

m«ke,  140. 
privileged  eonwnBiiiertioni,  whit  an  U  a  qne»tl<in  of  Uw,  117. 
reports  hy  detective  offieeie,  132. 
vepcnls   of   legislative   ^oeeedinga,   18S,   133. 
Tcporte  of  police   and   flre   departmeat^   132. 
report*  of  prooeediagt  of  ahuroh  bribuMli^  Ml,  14t. 
towns,   privilege   of,   120. 
wive*,   cards  waralng  p«»<wa  no*   t»  toast.  14f. 


1.  UOENSBS  Taken  to  Oury  oa  Oertaln  BaBtnan  within  a  dty 

are  taken  with  notice  that  the  city  may  impoae  any  ressoBable  regu- 
lation for  the  condnet  of  such  basiness  which  may  be  aeeeaaary  to 
peace  and  good  order.     (Mont.)     Butte  v.  Paltroviefa,  6B8. 

2.  OONSTrnmONAZi  IiAW— Ucaudnc  of  HoraaalMMZS. — A  stst- 
Bte  requiring  horseahoera  to  pasa  an  ezaminati<Hi  and  pay  a  licenw 
fee,  and  providing  a  penalty  for  following  their  trade  williQnt  a 
ncense,  is  unconstitutional,  as  an  arbitrary  interference  with  peraonsl 
liberty  and  private  property  without  doe  prooeai  of  l&w.  (Waah.) 
In  re  Aubrey,  9S2. 

LmzTAXiMr  OF  jomaam. 

•to  of  hair*. 

'nJUTFATIOK  OF  AOTKnfS— Conflict  of  Iawb,— Where,  by 
a  right  of  ai?tion  ia  giver  which  did  not  eziat  at  the  eoMmon 
'  tbn  statute  giving  the  right  also  fixes  the  time  within  whieli 
t  may  be  enforced,  the  time  so  fixed  becomes  a  limitation 
ioQ  upon  the  right,  and  will  control,  no  matter  in  what  forum 
B  is  broQght.     (Uinn.)     Neganbauer  v.  Great  Northern  By. 

UZTATIOM  OF    ACTIONS -Ooofllct  of  Laws.— If  a  Daatk 
tf^l  act  or  neglect  occurs  in  Montana,  an  action  therefor 
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mBf  hm^  maiataiaed  la  Ifianesota  at  anj  tima  withia  three  7ear% 
the  period  of  limitation  of  sueh  aetione  bein^  three  years  under 
the  statateB  of  Moatana,  but  only  two  yean  under  the  etatutee  of 
Minnesota.     (JCinn.)    Negaabaaer  y.  Great  Northern  Sy.  Co.,  «74. 

Ota  of  the  State. 

8.  UBOTATIOK  OF  AOTIOKS-'<(hit  of  the  Sfcate/'—Oae  re- 
taining a  residence  in  the  state  at  which  process  against  him  may  be 
served  must,  neverthelesSi  be  regarded  as  ''out  of  the  state"  within 
the  meaning  of  those  words  as  used  in  the  statute  of  limitations. 
(Kaa.)     Willluis  v.  MetrepoHtaa  Street  By.  Co^  377. 

4.  8TATUTZS  OF  LZBOTATIOKS— "Out  of  the  State."— A  for- 
eign corporation,  though  it  has  agents  and  does  business  within  the 
state  and  a  valid  judgment  might  be  entered  against  it  on  service 
of  proeeea  on  such  agents  therein,  must  be  regarded  as  ''out  of  the 
state"  within  the  meaning  of  a  statute  providing  that  if,  when  a 
cause  of  action  accrues  against  a  person,  he  is  out  of  the  state,  the 
period  lisiited  for  the  commencement  of  the  action  shall  not  begin 
to  run  until  he  comes  into  the  state.  (Kan.)  Williams  T.  Metropoli* 
tan  Street  By.  Co.,  377. 

Who  may  Plead  Statute. 

5.  UMITATIOmi  OF  AOTIom,  Flea  of,  When  not  a  Fenonal 
Frivilege. — When  an  action  to  foreclose  a  mortgage  seeks  the  sale  of 
real  estate  which  has  vested  in  the  widow  and  heirs  at  law  of  the 
mortgagor  either  by  will  or  descent,  they,  or  either  of  them,  or  the 
successor  in  interest  of  either,  may  plead  the  statute  of  limitations 
in  protection  of  the  estate  from  foreclosure  and  sale.  (Ohio  St.) 
Hopkins  v.  Clyde,  737. 

6.  XJOHTATIOK  OF  AOTIONS.-A  Furchaser  at  a  Judicial  Sale 
Acgiiixea  the  Sli^t  and  Title  of  the  Judgment  Debtor  in  the  real 
estate  sold,  and  may  therefore  plead  the  statute  of  limitations  in 
protection  of  such  property  if  the  judgment  debtor  could  do  so.  (Ohio 
St.)    Hopkins  v.  Clyde,  737. 

7.  lalMITATIONS  OF  ACTIONS — ^Who  may  Flead  Against  the 
Enforcement  of  a  Lien.— Anyone  in  privity  with  a  lien  sought  to  be 
foreclosed  against  premises  or  anyone  who  can  be  said  to  stand  in 
place  of  the  person  in  whose  favor  the  statute  of  limitations  runs,  is 
entitled  to  plead  it.     (Ohio  St.)    Hopkins  v.  Clyde,  737. 

Bee  Adverse  Possession;  Insurance,  22-29. 
Note. 

XJndtatloii,  gliitateg  of,  administrators  and  executors,  duty  of  to 

plead,   745. 
administrators  and  executors,  may  plead,  756,  757. 
administrators  and  executors,  plea  of  against  actions  by,  756, 

78T. 
against  a  joint  cause  of  action  barred  as  to  some  only  of  the 

defeadants,  757. 
assignees  and  grantees,  right  of  to  plead^  765-768. 
attorneys  at  law,  when  may  plead,  752. 
church  officers,  when  affected  by^  752. 
corporations,  foreign  and  domestic,  when  entitled  to  protection 

of,  749. 
creditors  cannot  plead  for  their  debtor,  744,  753. 
eotenants,  bar  of  as  against  some  only,  758. 
creditors  suing  in  behalf  of  a  corporation,  when  affected  by,  753* 
creditors,  when  run  against,   760. 
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B  Of,  crsditon'  onita,  when  not  Bffeet«d  bj,  751. 
d«bt  is  not  eztiaguiahed  bj,  744. 
debtor  cuinot  ba  compeUod  to  plsad,  744,  753. 
depDtf  cued  for  official  Aeta,  when  ma;  plead,  753. 
diaability   of    one    eotenmut,    whether   operates   in   protectioa    of 

another,  758-760. 
estoppel  againat  pleading,  746. 

••toppel   to  plead   hj  agraement   to   arbitrate,   747. 
estoppel  to  plead  where  it  would  be  inequitable,  747, 
garaisheea  cannot  plead  for  their  debtora,  756. 
taeira,  devisees,  and  legatees,  plea  of  hj  and  against,  768,  760. 
heirs,  when  bound   by,  748. 
hnsbaBd  ai  * 
buband,  i 

745. 

insolvent  debtors,  when  runs  in  favor  of,  760. 
joint   tenants,  when  runs   against,   760. 
judicial  sales,  purchasers  at,  when  protected  hj,  766. 
judgment  creditors  maj  plead,  765. 
junior  mortgagees,  when  protected  by,  763,  764, 
land  owners,  when  run  against,  760. 
lieaholders  ma;  plead,  7S5. 
mortgagee*   are   entitled   to   plead   against    claims   against   tbab 

mortgagors,    744,    745. 
mortgages,  grantees  assuming  cannot  plead  against,  746. 
mortgagors,  actions  b;  to  redeem,  when  run  against,  764. 
mortgagors  and  moitgageea^  when  run  in  actions  bf  one  agaiaat 

the   other,   763. 
municipal   corporations,  duty  of  officers  of  to  plead,   745. 
nonresidents  may  be  subjected  to,  744,  74S. 
partnership,  pies  of  to  a  bill  for  an  accounting,  755. 
partnership,  representatives  of  deceased  partners,  when  may  not 

plead,  755. 
personal  privilege,  right  to  plead  is  a,  743. 
persons  in  privity  with  the  original  debtor,  when  may  pl«ad, 

748. 
plaintiff  may  plead,  757. 
privies  in  estate,  when  may  plsad,   748. 
purchasers  pendente   lite,   whether   may  plesd,  768. 
receivers,  application   of  to    claims   against,   756. 
remaindermen  and  reversionera,  when  ran  against,  763, 
subrogation,  persona  entitled  to  are  snbject  to  the  plea  of.  7S5. 
surety,  right  of  to  plead,  754. 

tax  deed,  holder  of  void,  whether  may  plead,  764,  765, 
tenants  by  the  curtesy,  when  barred,  762. 
tenaots  in  common,  when  mn  against,  760,  761. 
tenants  in  tail,  when  bar,  762. 
trustee,   operation  of   against,  when  affects  his  benelleiary,  761, 

Iru-'CK,  when  may  and  when  may  not  plead,  749,  75(L 
wiiner  of  by  debtor,  who  can  complain  of,  744. 
-^ivei  of  by  executors  or  administrators,  745, 


X1OTTEKIB& 

lOTTEBHES.— "Salt  Clnbs"  whose  members  pay  to  a  taOor 
Isr  per  week,  and  which  hold  weekly  drawings  for  thirty 
the   member   drawing  a   certain  number  receiving   a    suit  of 
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dotbes  and  then  ceasing  to  be  a  member  of  the  club,  and  tbe  last 
member  who  pays  for  thirty  weeks  being  entitled  to  a  thirty  dollar 
suit  of  clothes,  regardless  of  the  drawings,  are  lotteries.  (Oa.)  Da 
Florin  v.  State,  177. 

MANDAMUS. 

^BCANDAMUS^ — ^A  CtonliDvai'sy  Between  Parties  to  a  Oontraet 
respecting  their  rights  thereunder  cannot  be  determined  in  pro< 
eeedings  by  mandamus.     (Ohio  St.)     Mt.  Vernon  ▼•  State,  783. 

MABSIAOE. 

Bee  DiYorce;  Husband  and  Wife. 
Note. 
Mazriags^  death,  presumption  of  in  support,  of,  199. 

Mazziago  Brokerage,  agreements  to  bring  about  a  marriage  are  void, 

919. 
eonsideration  paid  under  contracts  of,  whether  may  be  recovered, 

921. 
contracts  of  are  deemed  fraudulent,  920. 
definition  of,  919. 
enforcement  of  contracts  of,  921. 

expenditures  paid  under  contracts  of  cannot  be  recovered,  919. 
instances  of  contracts  of,  919-921. 

MASTER  AND  SEBVANT. 
The  Relation, 

1.  MASTEB  AND  SEBVANT^Belatioii,  How  Created.— Unless 
there  is  some  act  or  contract  by  one  person  which  expressly  or  im- 
pliedly recognizes  another  as  his  servant,  the  relation  of  master  and 
servant  does  not  exist  between  thenu  (Ga.)  Atlanta  etc.  B.  B.  Co. 
T.  West,  179. 

Volunteers, 

2.  MASTEB  AND  SEBVANT— Volnnteers--Dut7  Toward.— One 
who  without  being  employed,  or  at  the  request  of  a  servant  who  has 
no  authority  to  employ  other  servants,  voluntarily  undertakes  to 
perform  service  for  the  master,  is  a  mere  volunteer,  and  not  entitled 
to  that  degree  of  diligence  on  the  part  of  the  master  which  he  is 
bound  to  exercise  with  reference  to  his  servants.  The  master  is 
only  bound  not  to  injure  the  volunteer  willfully,  and  to  care  not 
to  injure  him  after  notice  of  his  peril.  (Ga.)  Atlanta  etc.  B.  B.  Co. 
T.  West,  179. 

8.  MASTEB  AND  SEBVANT— Infant  Volunteers.- The  fact  that 
a  volunteer  servant  is  of  tender  years  and  without  sufficient  mental 
•capacity  to  appreciate  the  danger  to  which  he  is  exposed,  while  it 
may  be  an  element  of  notice  to  the  master  of  the  perU  of  the  volun- 
teer, cannot  change  the  relations  of  the  parties,  or  supply  the  place 
of  negligence  on  the  part  of  the  master,  i^or  impose  upon  him  any 
duty  not  ordinarily  imposed  by  law  in  relation  to  volunteers.  (Ga.) 
Atlanta  etc.  B.  B.  Co.  v.  West,  179. 

Dangerous  Ajn>lianc€S  and  Place  to  Work. 

4.    EMPLOYEE'S   LIABIUTT— Unguarded    Ck>gwheel8. — An  em- 
ployer does  not  furnish  a  reasonably  safe  place  to  work  when  he  placer 
unguarded  cogwheels  under  a  table  at  which  an  employ^  worki  an( 
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wiildii  a  foot  from  wliere  be  tUads,  ft  iMfn^  praetieaUe  to 
tiiem,  and  the  exigeneiee  of  the  ■enriee  oeeasioBaliy  requiring  tte* 
employ^  to  stoop  below  tHo  taMe  to  pi^  np  failea  boards.  (I<nnL> 
Bnehner  t.  Creameiy  Package  etc.  Co.,  354. 

fi.  EMPLOYES '8  LIABIUTT— XnvpAclait  Us^t. — ^An  emploji- 
who  eontinnefl  to  work  in  a  plaee  after  it  becomes  inenifieientij 
ligbtedy  wHhont  complaint  on  hia  part  or  pi^miae  on  the  part  of 
th6  employer  to  remedy  the  defect,  aasumea  the  risk  of  the  oerviea. 
(Iowa.)     Buehner  ▼.  Creamery  Package  ete.  Co.,  354. 

6.  MA8TEB  AND  SEBVANT— Dangerona  Machinery. — A  master 
is  under  no  obligation  to  proride  a  gaard  for  inner  and  ordinarily 
inaccessible  parts  of  machinery,  with  which  no  one  can  come  in  eon- 
tact  except  by  impmdent  eondnct.     (La.)     Bcheultz  v.  Eckardt  Mfg» 
Co.,   452. 

7.  EMPLOYEE'S  LiabllItT  for  DafoetlTa  AppUaaeea^OMtOBL — 

The  rule  that  a  negligent  act  will  not  be  excused  because  enstomaiy^ 
although  proof  of  custom  is  evidenco,  but  not  condusiTe,  as  t» 
whether  the  act  is  negligent,  applies  to  the  act  of  an  employer  in 
selecting  and  furnishing  tools  and  appliances  for  the  nse  of  his  em- 
ployes.    (Minn.)     Anderson  v.  Fielding,  665. 

8.  EMPLOYEE'S  Liability  —  Concurrent  Negligence.^  If  an 
employ^  would  not  have  been  injured  had  not  cogwheels  near  his 
place  of  work  been  negligently  left  unguarded,  it  is  immaterial,  so 
far  as  concerns  the  employer's  liability,  whether  there  was  another 
concurrent  cause  of  the  injury,  such  as  the  negligence  of  a  eoemplo7& 
(Iowa.)     Buehner  t.  Creamery  Package  etc  Co.,  354. 

9.  BCASTEE  AND  8EBVANT— Ne^lgence — ^Prozimata  Oausa.— 
If  machinery  breaks  and  a  workman,  in  attempting  to  repair  it,  is 
injured,  the  causes  which  brought  about  the  break  are  remote  and 
not  the  proximate  eause  of  the  injury.  (La.)  Sehonlta  ▼.  Eekardt 
Mfg.  Co.,  452. 

Promise  to  Repair. 

10.  EMPLOYEE'S  Liability  for  Defectiye  AppUanoes — ^Promiaa 
to  Sepair.— An  employ^  is  not  chargeable  with  the  assumption  of  the 
risk  or  with  contributory  negligence^  as  a  matter  of  law,  by  continuing- 
to  use  for  a  reasonable  time  a  machine  or  appliance  which  he  knows  t» 
be  unsafe,  and  appreciates  the  risk  of  using,  where  he  has  complained 
and  the  employer  has  promised  to  remedy  the  defect,  unless  the  appre- 
ciated danger  is  so  imminent  that  a  man  of  ordinary  prudenee  would 
refuse  longer  to  nse  it  until  made  safe.  A  reasonable  time,  within 
this  rule,  is  any  period  which  does  not  preclude  all  reasonaUe  ex- 
pectations that  the  promise  may  be  kept,  and  is  generally  a  qat^ 
tion  of  fact.     (Minn.")     Anderson  t.  Fielding,  665. 

11.  EMPLOYEE'S  LIABIUTT— Pvondae  to  Eopalr<— Where  nn 

employ^  complains  that  cogwheels  where  he  Is  at  woi4l  sAioiild  ba 
guarded,  and  is  assured  that  they  wiU  be,  he  eannot  be  held,  whCft 
hijured  two  days  later,  to  haTo  assmned,  as  a  matter  of  law,  the  risk 
resulting  from  leaving  them  unguarded.  (Iowa.)  Bnehner  ▼.  Oreaa- 
erj  Package  etc  Co.,  354« 

Contributory  Negligence  of  Bmploy4. 

12.  EMPLOYEE'SLXABIUTY—OontxllnitoryNagUgance.— Where 

an  employ^  throws  his  hand  into  revolving  cogwheels,  the  danger 
of  which  would  have  been  apparent  had  he  not  been  distracted  by 
surrounding  conditions,  it  is  for  the  jury  to  say  whether  the  eireum* 
itanees  were  calculated  to  throw  him  off  his  guard  and  excuse  hvi> 
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for  mietimm  m  be  did.    (lewa.)     Buelmer  ▼.  Creamery  Paekaffe  etc 
C©^  354, 

3S.  MA8TBB  AXD  SEXVAKT— Qetttrlbvtory  Negligence  of  8er* 
▼aut. — If  there  are  two  ways  of  doing  a  thing,  one  safe  and  the  otker- 
unoKfey  and  tlie  eerraiit  knows  it,  or  ought  to  know  it,  and  he  chooser 
t]i0  Yuiaafey  and  is  injured,  he  eannot  recover  against  the  master 
for  tb«  injury.     (La.)     Schonltz  t.  Eckardt  Mfg.  Co.,  452. 

14.  liAftTBB  AMD  aSBYAKT-Oontribiilory  KegUgence  ef  8er- 
▼Wit. — A  master  is  not  bound  to  keep  bis  premises  so  lighted  that 
any  and  all  repair  work  may  be  done  without  the  necessity  of  pro* 
eurin^  extra  light.  If  such  light  is  needed,  a  servant  who  under- 
takes to  repair  without  procuring  it  and  is  injured,  cannot  recover 
againet  the  master.    (La.)     Bchoulta  v.  Eckardt  Mfg.  Co.,  452. 

AnsmK  fty  Railway  Bmplay^. 

16.  MASnSB  AMI>  SE&VAHT— Ajsanlt  by  Berraat.— A  railroad 
company  is  not  liable  for  an  assault  and  battery  committed  upon  an 
intruder  on  its  premises  by  its  agent  or  servant,  who,  at  the  time, 
is  acting  wholly  outside  of  his  general  authority  and  beyond  the- 
eeope  of  his  employment.  (6a.)  Central  of  Georgia  By.  Co.  v.  Mor- 
ria,  164. 

MTfJJUTJBSb 

See  Waters  and  Watercourses,  7-9. 

MINE8  AND  MINESAL8. 
Location  of  Claims. 

1.  HIKES  AND  MININa— Locatioa  Notice^Evidence.— The  leg*- 
islature  has  power  to  provide  rules  for  marking  the  boundaries  of 
miaing  claims,  and  to  provide  for  a  record  of  such  location  and  what 
tbe  recorded  paper  must  contain,  and  if  such  location  notice  fails  to 
conform  to  tbe  statute^  it  is  not  admissible  iu  evidence.  (Mont.)« 
Baker  v.  Butte  City  Water  Co.^  683. 

Mining  and  Oil  Leases. 

2.  LANDLOBD  AND  TENANT— Iflnlng  Lease-Blgfat  to  Take^ 
Timber < — A  lease  to  mine  phosphate  rock  and  as  incident  thereto,  to 
build  railroads  and  tramways,  and  to  use  the  timber  on  the  land  for 
tbe  eenstructioB  of  tbe  superstruetuve  thereof,  and  to  cut  and  use  all 
tbe  fuel  proper  for  tbe  use  of  the  ssaebineiy  and  employte  of  the 
mining  lessee,  including  fuel  neoessary  for  washing  roek,  but  not  in- 
eluding  tbe  right  to  eut  wood  or  timber  for  market,  does  net  iaclude^ 
the  right  to  use  timber  cat  from  tbe  land  in  tbe  eonstmctiim  oC 
buildings  and  strnctures  upon  tbe  land  other  than  railroads  or  tram- 
ways, although  they  are  necessary  to  carry  out  the  object  of  the  lease 
(8.  C.)     Lewis  v.  Virginia-Carolina  Chemical  Co.,  806. 

8.  OIL  f.-BAtTB^  When  not  Ferfeitea. — ^Under  a  lease  or  grant 
whereby,  in  consideration  of  one  dollar,  a  grant  is  made  of  ail  the* 
oil  and  gas  on  specified  premises^  with  a  right  to  eater  thereon  for 
drilling  and  operating  wells,  and  reserving  to  the  jgrantor  one-siztbi 
of  the  oil  produced  and  saved  from  the  premises,  and  providing  that: 
in  case  no  weU  should  be  completed  within  ninety  days,  the  grant 
was  to  become  void,  unless  the  second  party  should  pay  twenty-five- 
cents  per  acre  per  year,  there  is  an  implied  covenant  on  the  part 
of  the  lessee  that  he  will  drill  and  operate  such  number  of  oil  wello 
on  tbe  lands  as  ordinarily  would  be  required  for  the  production  of 
tbe  oil  therein  contained,  but  the  breach  of  the  covenant  does  not 
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^ork  a  forfeiture  of  the  lease,  and  the  remedy  is  in  damages  only. 
If  a  certain  cause  of  forfeiture  is  expressed  in  a  lease,  others  may 
sot  be  impUed.  (Ohio  St.)  Venedocia  OU  and  Gas  Co.  ▼.  Bobinson, 
773. 

4.  Oil  lease,  when  BecoiiiM  a  Lease  fScom  Year  to  Yearw— If  a 
«rant  or  lease  of  land  for  the  purpose  of  drilling  and  operating  for 
^il  and  gas  provides  that  in  case  no  well  is  completed  within  ninety 
^ys,  the  grant  shall  become  void  unless  the  grantee  shall  first  pay 
twenty-five  cents  per  acre  per  year,  the  lessee,  after  the  expiration 
H)f  the  ninety  days  and  until  a  well  is  drilled,  becomes  a  lessee  from 
^ear  to  year  at  the  annual  rental  specified.  If  at  the  end  of  a  year 
the  lessor  refuses  to  accept  further  payments,  he  thereby  refuses 
longer  to  waive  performance,  but  the  lease  does  not  eo  instanti  ter- 
minate, and  the  parties  are  left  as  to  the  implied  engagement  to 
develop  as  they  were  at  the  time  of  the  execution  of  the  lease. 
<Ohio  St.)     Venedocia  OU  and  "Gas  Co.  v.  Bobinson^  773. 

l^ote. 

JUning  Glaiins,  location  of,  miners'  rules  respecting,  690. 

location  of,  state  regulation  of,  when  valid,  690. 

location  of,  statutes  regulating,  history  of,  688. 

location  of,  regulation  must  be  consistent  with  the  natural  laws, 
689. 

MONOPOLIEa 

MONOPOLY.— Where  Three  Ooal  Companies,  engaged  in  de- 
'veloping  a  new  coal  field  and  mining  from  the  same  vein,  organize 
another  corporation  to  act  as  their  sales  agent,  and  contract  to  give 
it  the  right  to  sell  their  output  at  a  uniform  price  not  to  be  departed 
from  without  the  consent  of  all,  the  agent  company  to  advertise,  in- 
.troduce,  and  sell  the  coal  for  a  stipulated  commission,  the  contract 
is  illegal  as  against  pubUc  poUcy.  (W.  Va.)  Slaughter  v.  Thacker 
Ooal  etc.  Co.,  1013. 

MOSTGAGES. 

Priority  of  Liens. 

1.  MOSTGAGEft— Priority  of  Liens. — ^Where  a  deed  is  executed  to 
secure  an  existing  indebtedness  from  the  grantor  to  the  grantee,  and 
•aubsequently  the  grantor  executes  a  mortgage  to  secure  a  debt  to 
■another,  an  agreement  thereafter  made  that  the  deed  shall  secure  ob- 
ligations incurred  after  the  execution  ot  the  mortgage,  does  not  give 
the  Hen  of  the  grantee  priority,  as  to  the  after-acquired  indebtedness, 
over  the  lien  of  the  mortgagee.     (Iowa.)     Crooks  v.  Jenkins,  326. 

Mortgagee  in  Possession, 

2.  MOBTGAGEE  in  Possession,  Purchaser  Under  Void  Foreclos- 
oire  Sale,  When  Becomes.— If  a  sale  under  an  order  issued  on  a  judg- 
iment  foreclosing  a  mortgage  is  made  to  the  mortgagee  and  is  void 
•because  the  seal  was  omitted  from  such  order,  but  the  purchaser 

kes  possession  pursuant  to  the  sale,  he  becomes  a  mortgagcse  in  poe- 
'ion  who  cannot  be  displaced  without  payment  of  the  mortgaged 
(Kan.)     Stouffer   v.  Harlan,   396. 

MOBTGAGEE  in  Possession,  Lawful  Entry  of.  What  Is.— The 
wion  that  the  entry  of  the  mortgagee  must  be  lawful  does  not 
that  it  must  have  been  effected  under  a  formal  right  capable 
orcement  by  legal  proceedings,  but  that  it  must  not  be  through 
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mny  nnlawfal  or  wrongful  act  upon  which  the  mortgagee  would  be 
^•topped  to  found  a  right.     (Kan.)     Stonffer  t.  Harlan,  396. 

4.     A  MOBTOAOEE  in  Possession  is  one  who  has  possession  ot 
tlie   mortgaged   premises  under  such   circumstances  as   to  make  the 
satisfaction  of  the  lien  a    prerequisite    to    his   being    dispossessed* 
(Kan.)     Stouffer  ▼.  Harlan,  396. 

^oreeloaure  and  Trustee's  Sale, 

^  FOBEOLOSUBE  OF  MOBTaAaE— Known  Orantee  Under  U&- 
recoTded  Deed  Need  not  be  Made  a  Party.— If  the  mortgagor  conveys 
tbe  mortgaged  prAmises  to  one  who  does  not  place  his  conveyance 
-on  record,  he  need  not  be  made  a  party  defendant  to  a  suit  to  f ore- 
•dose,  though  the  mortgagee  has  actual  knowledge  of  the  conveyance, 
If  the  statute  of  the  state  declares  that  no  person  holding  a  convey- 
ance from  or  under  the  mortgagor  which  does  not  appear  of  record 
need  be  made  a  party  to  the  action,  and  the  judgment  therein  ren- 
•dered  and  the  proceedings  therein  had  are  as  conclusive  against  a 
party  holding  such  unrecorded  conveyance  as  if  he  had  been  made  a 
party  to  the  action.     (Gal.)     Hager  v.  Astorg,  68. 

6.  FOBEOLOSUBE^  Beneficiary  Under  a  Tnut  Deed. — If,  at  the 
time  a  mortgage  is  executed,  the  mortgagor  holds  the  property  in 
trust  for  another,  the  latter  need  not  be  made  a  party  defendant  to 
the  suit  to  foreclose  if,  before  its  commencement,  such  trust  has 
terminated,  though  in  the  meantime  he  has  become  the  holder  of  the 
legal  title  under  an  unrecorded  conveyance.  (Cal.)  Hager  v.  Astorg, 
68. 

7.  FOBEOLOSUBE,  Questions  Settled  by. — In  an  action  of  eject- 
ment where  the  plaintiff's  title  is  based  on  a  sale  under  a  decree 
foreclosing  a  mortgage,  the  defense  cannot  be  made  on  behalf  of  a 
^antee  of  the  mortgagor  under  an  unrecorded  conveyance  that  the 
anit  was  prematurely  brought,  because  the  note  sued  on  was  not  due, 
that  there  was  a  question  respecting  the  amount  of  interest  due,  and 
that  the  mortgagee  had  agreed  to  release  the  mortgagor  from  his 
liability  on  the  note.     (Cal.)     Hager  v.  Astorg,  68. 

8.  SALE  Under  Trust  Deed  to  Clear  Title  and  Without  Payment 
of  Any  Money.— When  a  sale  of  real  property  is  made  by  a  trustee 
acting  under  a  trust  deed  to  secure  the  payment  of  indebtedness, 
where  the  object  of  the  sale  is  merely  to  clear  the  title,  the  creditor 
not  being  an  active  party  in  the  transaction,  and  no  money  being 
paid  as  the  result  of  the  sale,  no  title  vests  in  the  purchaser.  (Tex.) 
dcott  V.  Farmers'  etc.  Nat.  Bank,  835. 

Bee  Chattel  Mortgages;  Notice. 
Note. 

Jdortgage^  after-acquired    personal  property  may  be  subject  to,  910* 
bankruptcy,  taking    possession  of  mortgaged  chattels  is  not  a 

preference,  912,  913. 
conflict  of  laws,  decisions  of  state  court,  when  control,  911. 

2CUKI0IPAL  COBPOBATIONS. 

Boundaries— Exclusion  of  Territory, 

1.  OOKSTITUTIOKAL  LAW— Delegation  of  Legislatlye  Author- 
ity to  Exclude  Territory  from  a  City.— A  statute  providing  that  when- 
ever it  shall  be  desired  to  exclude  any  lot  or  block  or  any  unplatted 
farm  from  the  boundaries  of  any  city,  the  persons  so  desiring  shall 
Ave  notice  in  the  manner  specified  that  a  petition  will  be  presented 
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tkat  dM 
ttill  b«  m joTBd  or  esdaafcred, 
to  bo  ekuged  t^  nch 

offeety  ddogmtoo  to  tho  petttaotten  the  logi^btiTO  power  to 
tko  boaadarieo  of   tko    moaieipol  eovporatiom    ia 
Gtj  of  Hstckiuoa  ▼.  Trfiiihor.fc,  9S4^ 


2.    MUJIdFAIi    OOKPOBATEOBE— WstorawlEik      

Tupajcn^  W&on  aot  Parties  to  Oontzacts  of  wiA.— If  s  mwueqiol 
corporatioB  eiiten  into  a  eontraet  with  a  water  eompaay  to  fvraiok 
valor  for  tko  eztiBetioB  of  ftroa  aad  other  perpoooo,  it  dooo  Bflt,  im 
oo  doing,  act  as  agent  for  its  eitiiens  and  taxpayers,  aor  do  th^  ho- 
come  parties  to  soeh  eontraet  and  entitled  as  soeh  to  siafntain  am 
action  for  damage  suffered  by  them  for  its  nonperf ormanoe.  (Ia.> 
Allen  Jk  Cnrrey  Mfg.  C^  ▼.  Shreroiport  Waterworks  Ca^  525L 


.Beynlstioo  of 

sl  mujuoifal  fnanxAMOB  »wg»iittiig 

BOM—PteaiUiption.— The  qnestion  of  the  reasonabteneai  of 

anco  regnlating  a  certain  bnsinesi  is  one  of  fact  of  which  the  body 
enacting  it  is  the  best  judge,  and  in  the  aboence  of  a  dear  showing 
to  the  contrary,  its  reasonablenesi  most  be  pieiMmed  (Hoot.)  Bntte 
▼,  rramoncn,  om. 

4.  UOHHTITU Z10HAL  lAW— Oidtnaiinwi  Trngwlitlng  BuifaiflWi 
The  fact  that  ordinances  or  police  regnlations  operate  as  an  inter- 
ference with  the  free  exercise  of  the  cliwws  of  bosiness  made  sob- 
jeet  to  them  cnnnot  slone  be  made  the  test  of  their  Tslidity.  If  they 
afford  reasonable  facilities  for  the  condnct  of  the  business,  they  do 
not  amonnt  to  a  prohibitioHy  but  only  to  a  r^rnUition  thereof.  (Mont.> 
Butte  T.  PaltroTich,  098. 

6.  OOHSTITUnOKA^   lAW— OndfaMBicis  Segvtetiiig  PttVBikvpft. 

An  ordinance  ™^iri«g  it  unlawful  to  keep  open  a  pawnslu^  after  ^ 
o'clock  in  the  erening  does  not  amount  to  a  prohibition  of  the  bnsi- 
nesB,  and  is  a  eonstitational  regnlatloB  thereof  (ICont.)  Butte  t» 
FallxoTich,  098. 

8»    OOBBZrnJTXOEVAlb  lAW    Ortintnns  'gjiiLiiliHi  PttVB^hvpft. 

An  ordinance  does  not  deny  the  equal  protection  of  the  law,  simply 
because  it  regulates  the  hours  of  operating  and  keeping  open  pawn- 
shops,  loan  offices^  and  second-hand  stores  only,  if  it  applies  alike 
to  aU  engaged  in  thai  elass  e<  bssinesfc  (Mont.)  Butto  t.  Paltio> 
Tick,  098. 

JNAHp  Jfeeffsfi  to  mrertt. 

7.  OOHBTITUnoVAIi  ZAW— amicfyU  Ocdtowsi»— PtaedoK 
^  fjjui  li  ~A  maaicipal  prdinaafe  deeliotog  it  unlawful  to  hold 
public  meetings  in  the  streets  without  the  consent  of  the  municipal 
authorities  is  not  unconstitutional,  either  as   inteirfering  with  the 

^''^ity  of  epeech  or  as  making  sn  arbitrary  discrimination  in  f aTor 
"orae  persons,  nor  as  an  unreasonable  and  >ppT<SBiTO  ersicise  ef 
>olice  power,  nor  because  the  city  has  no  l^gil  power  to  enact 
3a.)    Fitts  T.  Atlanta,  167. 

'oe  Bridget, 

)txnnoiPAL     OOBPOBATIOH8  —  VogUgeaea  —  D«f aettva 
S-— A  city  owes  to  the  public  the  duty  of  keeping  ito  bridgva 
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Ib  aaf«  eondition,  and  is  liable  for  special  injnry  resnlting  Awnd 
«egleet  to  perfonii  saab  te^  aftet  B«(ie#  qi  Urn  4U90^  iM.) 
Bneelmer  ▼.  City  of  I^ew  Orleans,  455. 

Sifcei  Assessmentf. 

9.  B8TOPPBL  to  Resist  Bnf  ozceineiit  of  Street  Assessment  on 
-tlho  Ovound  tliat  the  8totiils  en  Wtklk  It  was  Hade  is  Unoonstita- 
tkniaL — Where  a  majority  of  abutting  lot  owners  petition  a  eity  conn* 
-eil  to  pave  a  street,  and,  after  dae  netiee,  {proceedings  are  taken  for 
its  paving,  and  bids  are  made  for  doing  the  proposed  work,  all 
l>efore  any  qnestisa  of  Hie  eoastit«tieaality  ef  the  statute  arises, 
Imt  thereafter  and  after  a  decision  has  been  made  by  the  supreme 
•court  under  which  it  is  probable  that  such  statute  may  be  declared 
iinconstitutional,  the  bids  are  accepted  and  a  contract  entered  into, 
'Without  objection,  for  doing  the  work,  the  city  authorities  cannot, 
after  obtaining  the  benefit  of  the  eentraet,  claim  that  they  had  no 
power  to  enter  into  it,  because  the  statute  authorizing  it  is  naeon- 
^ituUonaL     (Ohio  St.)     Mt.  Vernon  v.  State,  783. 

W^te&Uim  of  BiteetB, 

10.  MtnaCIPAIi    OOBPOBATIONS^Vacatliig    gtraets— Legisla- 

Hyo  Power.— The  law-making  power  of  the  state  has  plenary  author- 
ity  in  reference  to  public  streets,  and  may  declare  an  existing  street 
▼aeated  without  providing  for  the  submission  of  the  question  to 
judicial    inquiry.     (Ga.)    Marietta   Chair   Co.   ▼.   Henderson,   156. 

U.    ItUKiOXPAL    OOBFOBATIOirs^Vaoating  .Strasts— Delega- 
"tloii  of  Power. — The  power  to  vacate  an  existing  street  may  be  dele- 
gated by  the  law-making  power  to  a  municipal  or  other  subordinate 
}MDibiie  corporation.     (Ga.)     Marietta  Chair  Co.  v.  Henderson,  156. 

12.    VUinoIPAL  OOBPOBATIOKS—BJigSits  in  Vacated  Streets^ 

If  a  street  has  been  vacated,  the  interest  of  the  public  therein  ceases, 
:and  the  burden  upon  the  land  which  has  been  used  as  a  street  is 
removed,  and  the  owner  of  the  fee  again  becomes  entitled  to  use  his 
property  in  such  manner  as  he  sees  proper,  without  regard  to  the 
tformer  servitude  to  which  it  was  subject.  (Ga.)  Marietta  Chair  Co. 
^.  Henderson,  156. 

18.  MUiacrPAL  OOBPOBATION&— Vacating  Streets— Be^erting 
iOf  Pee.— \vnenever  a  street  is  vacated,  it  is  presumed  that  the  fee 
is  in  the  adjacent  land  owners,  and  that  the  right  of  each  extends 
to  the  middle  of  the  way,  (Ga.)  Marietta  Chair  Co.  v.  Henderson, 
15«. 

14.  MUNICIPAL  OOBPOKATIOKS— Vacating  Streets— Damages. 
A  property  owner  damaged  by  the  dosing  of  a  street  under  legis- 
lative authority  waives  his  right  to  demand  compensation  as  a  con- 
edition  precedent  to  the  eleaing  of  the  street  by  allowing  it  to  be 
closed  without  instituting  proceedings  to  prevent  it,  and  is  remitted 
to  his  action  at  law  for  damages.  (Ga.)  Marietta  Chair  Co.  v.  Hen- 
•derson,  15^ 

15«  MUnoiPAIi  OOBPOBAnovS.— PnbUo  Streets  cannot  be 
Vacated  for  the  benefit  of  a  private  individual,  but  only  for  the 
^benefit  of  the  public.     (Ga.)     Marietta  Chair  Co.  v.  Henderson,  156. 

10.  KmnOIPAIi  OOBPOBATIOVS— Vacating  Streets— Oompen- 
igation.— A  statute  authorizing  the  closing  of  a  public  street  need 
not  provide  for  the  payment  of  compensation  for  property  thereby 
taken  or  damaged,  when  the  general  law  of  the  state  provides  a 
method  for  ascertaining  the  compensation  to  be  made  in  such  case. 
^Ga.)     Marietta  Chair  Co.  v.  Henderson,  156. 

See  Judgments,  1;  Street  Railways,  7-13. 
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Mote. 

Mwnlfipal  Oorpontlonii    See  Street  Bailwayi. 


See  Homicide. 

KATIOKAI.  BA1IX8. 
Bee  Banki  and  Banking,  12,  18. 

MBOLXOEKOB. 

Oimtributorif  yegligenee. 

1.  KEOIJOENOE. — Oontribntory  HegUgenoe  fi  SCattcr  of  Do- 
fonao,  which,  to  be  availed  of,  mxut  bo  pleaded.  (Ia.)  Bneehner  t. 
New  Orleans,  455. 

2.  KEGUOEKOE — Oontribntory. — ^Tho  Bnxdoi  of  Proof  is  on  the 

defendant  to  show  that  the  plaintiff  waa  negligent,  and  that  his 
negligence  contributed  to  his  injury.  (La.)  Bnechner  t.  New  Ot- 
leans,  455. 

3.  NEOUOENOB— Contribntory— -Bniden  of  Proof* — ^To  make 
out  a  prima  facie  ease  the  plaintiff  must  allege  and  proTO  that  he 
was  injured  by  the  negligence  of  the  defendant,  and  it  is  thea 
presumed  that  plaintiff  was  free  from  negligence.  (La.)  Bneehser 
T.  New  Orleans,  455. 

4.  NEOIJOENOE — Oontribntory— Eridonoe. — Contributory  negli- 
gence must  be  pleaded  by  the  defendant  as  a  defense,  and  if  not  so 
pleaded  eyidence  is  not  admissible  to  show  it.  (La.)  Bnechner  t. 
New  Orleans,  455. 

Children* 

5.  HEaXJGEKOE— Oontribntory— Aifaat&— It  is  presnmod  that 
a  child  of  tender  years  is  not  guilty  of  contributory  negligence..  (La.) 
Buechner  v.  New  Orleans,  455. 

6.  NEGLiaEKOE— Oontribntory— Infanta.— If  a  child  of  tender 
years  falls  through  a  hole  in  a  city  bridge  and  is  drowned,  the  ques- 
tion of  its  contributory  negligence  is  one  of  fact  for  the  jury,  aftsr 
considering  his  maturity  and  capacity,  and  all  of  tho  eircumstaness 
of  the  case.     (La.)     Buechner  v.  New  Orleans. 

See  Damages;  Death. 

KEOOTIABLE  IKSTBXIMENTa 

See  Bills  and  Notes. 

Note. 

Dewspapen,  comments  by  on  judicial  proceedings,  ISOj  181* 
comments  by,  when  not  privileged  by,  139. 
court  proceedings,  right  of  to  publish,  130. 
headlines  in,  when  libelous,  133. 
libelous  publications  by  are  not  justified  as  a  dissendnatioB  of 

news,  137,  138. 
lodges  and    societies,  reports    of   proceedings  of    or  of    ehaigas 
made  in,  143. 

officers  and  candidates  for  office,  statements  by  eonceming^  18S- 
136.  ( 


Indbz.  losr 

Vewapaperfl,  reports  by  of  erime  made  bj  injured  persons  to  police 
officers,  132. 
reports  by  of  judicial  proceedings  must  not  be  garbled,  131,  132» 
right  of  to  publish  libelous  proceedings,  128. 
Tight  of  to  publish  statements  in  ez  parte  proceedings,  129. 

MEW  TBIAL. 

HEW  TBIAZi—IiistnietioiiB.— Failure  of  the  court  to  explain 
to  tbe  jury  the  meaning  of  technical  terms  used  in  his  instructiona 
ia  not  ground  for  a  new  trial  in  the  absence  of  an  appropriate  and 
timelj  request  for  such  explanation.     (Ga.)    Holmes  ▼.  Clisby,  103. 

HOTIOB.' 

!•  KOnOE— PoBseflSion  of  Land.— A  Mortgiagao  of  real  estate 
takes  his  security  charged  with  notice  of  the  equities  of  a  third  per- 
son in  possession  of  the  property,  at  the  time  of  the  execution  of  the 
mortgage.     (Iowa.)     Crooks  v.  Jenldns,  326. 

2.  KOTIOE.— The  Possesion  of  Land  by  a  Tenant  or  lessee  is  not 
only  notice  of  all  his  rights  and  interests  connected  with  or  growing 
ont  of  the  tenancy  itself  or  the  lease,  but  is  also  notice  of  all  inter- 
ests acquired  by  collateral  or  subsequent  agreements.  (Iowa.) 
Crooks  ▼•  Jenkins,  326w 

Kote. 

Kotles^  possession  of  real  property  by  a  grantor  after  executing  a 

deed  thereof,  345-349. 
possession  of  real  property  by  a  husband  and  wife,  effect  of,  350. 
possession  of  real  property  by  a  partnership,  whether  notice  that 

it  is  firm  assets,  338. 
possession  of  real  property  by  a  tenant,  effect  of  as,  348,  849. 
possession  of  real  property  by  a  tenant  for  life,  whether  notice 

of  defects  in  the  title  of  the  estate  of  the  remainderman, 

850. 
possession  of  real  property  by  a  tenant,  whether  notice  of  his 

landlord's  title,  349. 
possession  of  real  property  by  a  tenant,  whether  notice  of  rights 

not  claimed  under  his  lease,  349. 
possession  of  real  property  by  a  widow,  effect  of  as,  352. 
possession  of  real    property,  abandonment  of,  when  terminates 

notice  arising  from,  339. 
possession  of  real  property  after  a  change  in  the  occupant's  title, 

338. 
possession  of  real  property  as  constructive  notice  of  easements, 

333. 
possession  of  real  property,  as  constructive  notice  of  railroad 

rights  of  way,  834. 
possession  of  real  property,  as  constructiye  notice  of  water  rights, 

drains  and  dams,  333. 
possession  of  real  property,  as  constructive  notice  of  ways  and 

roads,  834. 
possession  of  real  property,  boarding  on  premises  does  not  amount 

to,  841. 
possession  of  real  property,  by  a  child,  effect  of  as,  851. 
possession  of  real  property  by  an  agent,  when  not  notice  of  the 

title  of  his  principal,  850. 


_  ...  -Witt  th%  TBCoH  title,  S9T. 

of  ml  proper^,  ^rttiemm  vl  ihm  tvI»  napeetla^  33S. 
•f  leftl  proper^^  «Miag  of  wood  aad  timber,  whea 
looats  to,  341. 

of  Mol  piopertj,  iopiril  of  bviMiBf  materiala,  wlietber 

of  real  pooptrtj^  off oet  of  os,  S3S. 

of  reol  pfopor^,  oCoei  of  oo  Botico  to  porekoson  st 

jodieial  ooloi^  358. 

of  leol  piopoi'ty,  fs^B^,  offoet  of  m,  343,  343. 

of  loftl  ptopoitj  for  tko  pwpooo  of  maaam:g,  341. 

of  rool  pioportj,  igaoiBBOo  of  does  mot  diopo— o  witt 

the  doty  of  ioqnuy,  33d. 
pooBeaoioa  of  ml  propertj^  i^q^aarj^  dntj  of  impoood  by,  335. 
poesessioB  of  Teal  property,  liflnitatioiis  opoa,  333. 
poosesBioB  of  real  proper^  mood  mot  bo  by  teiiiiemoo  tbereoa,  SST. 
-pooseorioB  of  real  property,  noarf  idomt  poiebaaer  i^  mot  ekais** 

able  with  aotieo  of,  337. 
pooBfioa  of  real  property,  oeempamey  of  boiidiagi  thotoom,  340. 
pooeesiom  of  real  property,  peraoaa  chirgeaMo  with  motieo  from, 

353. 
pooBCflBioB  of  real  property,  p«rehaoef%  elfoet  ^om  as,  353. 
poeaeoBiom  of  real  proper^  pota  all  peiaoaa  om  imtfairy,  332. 
poesessioa  of  real  property  mnder  deed  defeetlToly  deaeribing  ^ 

effect  of  aa,  344. 
poaBessioB  of  real  property  ander  dofecti^eiy  eEoemtod  deed,  of - 

feet  of  aa,  344. 
pooBcwion  of  real  property  mmdor  ^itelaim  deed,  efloet  of,  mi^ 

347. 
poaBesaioB  of  real  property  v&dor  paflBhaaB  aad  bead  for  title^ 

effeet  of  aa,  343. 
poaaeenoB  of  roa] 

of  aa,  344. 

poaMouoB  of  real  piopofty,  BQBiBipi«v«d,  otfaat  of  aa,  341. 
poasesrioB  of  real  property  makBOWB  to  porehaaera,  33S. 
poaaenioB  of  real  proper^,  what  mMnwwk  to  mnioMt  to»  337. 
poflMssioB  of  real  property,  whoa  oxtomda  to  mdjoialBg  property, 

B^»A« 

poasesBioB  of  real  property  where  dmo  imyiij  did  mot  ilfBcloma 
'a  titles  385. 


VUIBAKCB,  ^Wbo  may  Kidiitalii  aa  Aetkm  for^— One  who,  am  a 
«r  of  bifl  father's  -family,  is  ob  premisM  iBJnrioBsIy  affoetod 
BnieaBce,  without  having  amy  property  ri^t  there,  eao  buub- 
fcB  action  for  daoiages  on  aoooont  of  aiekneaa  and  diaeomfoit 
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Temlting  to  liim  from  the  nuisance.  (Tex.)  Fort  Worth  etc.  By.  Co. 
T.  Glenn,  894. 

2.  HmSAirCE — Bxerdm  of  Care.— BUstlnff  Operatioxis  carried 
on  eontinuotrely  for  more  than  one  year  on  premises  platted  for  city 
pnrposea  constitute  a  nuisance  prima  facie,  irrespective  of  the  de- 
gree of  care  exercised,  and  recovery  may  be  had  for  injury  to  neigh- 
boring property,  arising  from  concussions  of  the  air.  (Mont.)  Long- 
tin  ▼.  Persell,  723. 

OIL  LEASE. 

Bee  Mines  and  Minerals,  S,  4. 
Note. 

Olographic  Wills.    See  Holographic  Wills. 

OPTIONS. 

8ee  Principal  and  Agent,  3-5;  Vendor  and  Vendee,  3,  4. 

PABDOKS. 

1.  COKBinOirAL    PABDOK — Siupenflioii    of    Seatenee.— Power 

conferred  on  the  governor  to  grant  pardons  includes  the  power  to 
grant  a  conditional  pardon;  and  an  indefinite  suspension  of  sentence 
on  conditions  is,  in  practical  effect,  a  conditional  pardon.  (Iowa.) 
8tate  V.  Hunter,  361. 

2.  CONDinOKAL  PABDON.— As  a  Condltioii  to  the  continuance 
of  a  suspension  of  sentence,  the  governor  may  require  the  prisoner 
to  abstain  from  acts  not  in  themselves  criminal  nor  in  violation  of 
lavr.     (Iowa.)     State   v.   Hunter,   361. 

8.  OONDITIOKAL  PABDON->Beyocatlon.— No  Judicial  Proceed- 
infi  is  necessary  to  authorize  the  govemer  to  terminate  the  suspension 
of  a  sentence  which  he  has  granted  on  the  express  condition  that  it 
inay  be  revoked  at  his  discretion  and  shall  remain  in  force  only 
dnving  his  pleasure^    (Iowa.)     State  t.  Hunter,  361 

4.  OONDinONAL  PABDON— Whether  a  Contract.— It  is  only 
in  a  somewhat  fictitious  sense  that  a  conditional  pardon  is  spoken 
of  as  a  contract;  it  is,  as  a  matter  of  fact,  simply  the  grant  and 
acceptance  of  a  privilege,  with  a  condition  attached,  in  accordance 
with  which  the  privilege  may  be  revoked.     (Iowa.)     State  ▼.  Hunter 

361.  ; 

ft.    OONDXnONAL    PABDON— Porfeltnre    of    Credit    for    Ck>od 

Ctondnct.— The  governor  has  no  authority  to  insert  a  provision  in  a 
suspension  of  sentence,  that  a  violation  of  its  conditions  shall  work 
a  forfeiture  of  the*  prisoner's  statutory  diminution  of  sentence  for 
^[od  conduct  while  in  prison.     (Iowa.)     State  v.  Hunter,  3dl. 


In  Oeneral, 

1.  PABTNEBSHIP.— Persons  Dealing  with  a  partnership  must 
take  notice  of  the  partnership,  the  identity  of  its  members,  its  char- 
acter, its  business,  and  the  general  course  thereof.  (111.)  Morrison 
T.  Austin  State  Bank,  225. 

2.  PAB/TNEB8HIP--Fraiid->-Per8on   Aiding  in.— A   partner  who, 
•disposes  of  partnership  goods  that  the  benefit  may  come  to  him  alo 
perpetrates  a  fraud  upon  the  partnership,  and  a  person  dealing  w 

Am.  St.  B«p.,  Vol.  104—69 
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Um  knowing  thnt  toeli  is  to  be  the  rotnlt  is  a  pmrty  to  sneli  frmvd^ 
and  can  zeeeive  no  benefit  from  it.  (DL)  Morrison  t.  Anstin  State 
Bank,  225. 

8.  PABTHEB8HIP— Fnuid— PwaoQ  Aiding  to.— If  a  pmon  kaoiw- 
ingly  reeelyes  partnership  property  from  a  partner  for  his  past  dna 
indiTidual  debt,  he  knows  that  he  is  perpetrating  a  fraud  upon  the 
partnership,  and  eannot  take  anything  by  the  transaction,  which  is 
voidable.     (HL)    Morrison  t.  Anstin  SUte  Bank,  225. 

4.  PABTNEBSHIP—Fraiid— Innocent  Pnzcliaser.— If  a  person 
knowingly  takes  partnership  paper  which  is  negotiable  from  a  partner 
in  payment  of  a  past  dne  individual  debt  of  the  latter,  and  transfers 
it  to  an  innocent  purchaser  for  value,  the  latter  acquires  a  good  title 
thereto.    (HL)     Morrison  v.  Anstin  State  Bank,  225. 

JYopcffy. 

6i  PABTNEBSHIP— Property  of. — ^Althongh  partnership  property 
has  many  of  the  characteristics  of  estates  in  common  and  in  joint 
tenancy,  yet  the  interests  of  the  partners  in  the  firm  property  is 
neither  that  of  joint  tenants  nor  cotenants,  but  is  sui  generis.  Each 
partner  is  seised  per  my  et  per  tout.  (BI)  Morrison  v.  Austin 
SUte  Bank,  225. 

6.  PABTNEBSHIP— Beal  EsUte  of  .—The  legal  title  to  real  es- 
tate acquired  by  purchase  with  partnenhip  assets,  whether  taken  in 
the  names  of  the  partners  individually  or  in  that  of  the  partnenhip,  is 
in  the  partners  as  cotenants,  but  the  equitable  title  is  in  the  partner- 
ship and  is  treated  as  personalty,  and  on  the  death  of  one  of  the 
partners,  the  survivor  may  sell  the  entire  equitable  interest  in  the 
land,  and  the  purchaser  may  compel  a  conveyance  from  the  heirs 
of  the  deceased  partner.     (Qa.)     Hartnett  T.  Stillwell,    151. 

7.  PABTNEBSHIP— Beal  Estate  of— Administrator *b  Balo  of. — 
A  purchaser  at  an  administrator's  sale  of  a  deceased  partner's  inter- 
est in  real  estate,  the  title  to  which  is  in  the  partnership  name,  ae- 
quires  only  the  interest  of  the  intestate  in  the  land,  on  a  settlement 
of  the  partnership  affairs.  The  proceeds  of  snch  sale  belong  to  the 
estate  of  the  deceased  partner,  and  are  no  part  of  the  assets  of  the 
partnership.     (Ga.)     Hartnet  t.  Stillwell,  151. 

8.  PABTNEBSHIP— Beal  EsUto  of.  Administrator's  8a]«  of.-- 
If  title  to  land  is  taken  in  the  individual  names  of  the  partners, 
an  innocent  purchaser  at  an  administrator's  sale  of  a  deceased  part- 
ner's interest  takes  it  unencumbered  by  the  secret  equity  of  the 
partnership,  but  the  proceeds  of  the  sale  may  be  recovered  from  the 
administrator  by  the  surviving  partner,  if  necessary  to  pay  firm 
debts.     (Qa.)     Hartnett  v.  Stillwell,  151. 

9.  PABTNEBSHIP— Beal  EaUte  of— AdmJnlatrmtor's  Sate  of— 
Purchase  by  Sorvivlng  Partner.— If  title  to  land  is  taken  in  the  indi- 
vidual names  of  the  partners,  and  the  surviving  partner  becomes  the 
purchaser  at  an  administrator's  sale  of  his  deceased  partner's  inter- 
est therein,  the  purchaser  is  estopped  from  claiming  the  proceeds  of 
the  sale  as  partner  assets  with  which  to  pay  Ibm  debts.  (Gt.) 
Hartnett  v.  Stillwell,  151. 

PABTT-WAIXa 

A  PABTT-WAUi  Is  not  Created  hy  a  Oonvejranoe  of  a  strip 
nd  on  which  a  specified  half  of  the  wall  rests.  (Mass.)  Plem« 
.  Cohen,  572. 
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2.  WAZl^i  Wlm  not  Party-Wallfl  Though  Owned  by  Adjoining 
Prcvrleton.— If  eaeh  of  two  peraonfl  is  seised  of  a  specified  half  of 
m  waU  and  nothing  more,  and  no  right  of  support  or  shelter  has  been 
aeqnired  by  the  one  from  the  other,  eaeh  can  tear  down  his  house 
when  he  pleases  without  regard  to  the  injury  he  may  do  to  his  neigh« 
bor'e  property.    (Mass.)     Fleming  t.  Cohen,  572. 

9.  WAIJi8»  Eaeement  of  Support  in.  When  Beralte  ftom  a  Oon« 
▼eynoce  of  a  Part.— Where  there  are  buildings  on  adjoining  lots 
having  a  wall  in  common,  and  one  of  the  proprietors  grants  a  speci- 
fied half  of  such  wall  to  the  other,  the  law  implies  a  reseryation  of 
an  easement  in  the  half  of  the  wall  granted  and  the  grant  of  a  cor- 
responding easement  in  the  half  retained.  The  title  of  each  owner, 
of  necessity,  becomes  subject  to  the  easement  of  the  other  to  support 
his  building  by  means  of  the  common  structure,  eyen  though  for  this 
purpose  less  than  one-half  was  used.  (Mass.)  Fleming  v.  Cohen, 
672. 

4.  FABTT-WAUiS,  Prescriptiye  Bight  to.— After  the  prescrip- 
tive period  has  ripened,  a  division  wall  may  take  on  the  character 
of  a  party-wall  and  be  charged  as  such,  though  the  right  thus  ac- 
quired is  limited  to  the  exact  use  of  it  by  the  adjoining  owner  who 
claims  the  easement.     (Mass.)    Fleming  y.  Cohen,  572. 

6.  DIVI8I0K  WAXIA— Mntnal  Easement  of  Support  in  Where 
n  Part  Only  was  In  Use  by  the  Adjacent  Proprietor  at  the  Time  of 
the  Orant.— Where  the  wall  of  a  completed  structure  stood  on  or 
near  the  line  dividing  two  lots  and  for  a  part  of  its  length  was  in 
use  as  a  party-wall,  and  a  conveyance  was  made  by  one  of  the  own- 
ers to  the  other  of  a  specified  half  of  such  wall,  the  easement  of  sup- 
port resulting  from  the  execution  and  acceptance  of  such  conveyance 
extends  to  the  whole  wall,  and  is  not  restricted  to  the  part  actuaUy 
used  as  a  party-wall  at  the  time  the  conveyance  was  made.  (Mass.) 
Fleming  ▼.  Cohen,  572. 

6.  DIVISIOK  WAIXS— IV^ew  Stmcture.— The  easement  of  sup- 
port afforded  by  a  division  wall  is  not  confined  to  the  original  build- 
ing, but  extends  to  and  covers  a  new  structure  that  may  be  erected 
and  supported  by  it,  and  if  from  use  and  the  lapse  of  time  the  wall 
becomes  weakened  or  dilapidated,  or  is  partially  destroyed,  either 
proprietor  may  repair  or  rebuild  it.     (Mass.)    Fleming  v.  Cohen,  572. 

7.  DIVISIOK  WALL.— The  Pact  that  a  Biyislon  WaU  has  In- 
eUned  ftom  a  Perpendicular  and  leans  over  from  three  to  five  inches 
does  not  alter  the  rights  of  the  parties,  and  he  away  from  whose 
aide  it  inclines  has  the  same  right  to  use  it  as  before.  (Mass.) 
Fleming  v.  Cohen,  572. 

8.  DIVISIOK  WALLS— Bi|(ht  to  Increase  Heiitht  of.— Where  a 
division  wall  exists  in  which  each  of  two  adjoining  owners  has  an 
easement  of  support,  each  has  the  right  to  carry  the  wall  up  to  a 
height  greater  than  is  necessary  to  support  the  building  of  the  other. 
(Mass.)     Fleming  v.  Cohen,  572. 

PATEKTS. 

JUBISDIOTIOK.— The  Situs  of  Letters  Patent  follows  the 
person  of  their  owner  and  ordinarily  is  at  his  place  of  residence. 
No  court  is  authorized  to  assume  jurisdiction  over  them  in  a  state 
in  which  he  does  not  reside  and  where  no  jurisdiction  is  acquired 
over  him  except  by  service  of  process  on  him  beyond  the  state. 
(Mass.)     Hildreth  v.  Thibodeau,  560. 
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PAWKSHOP& 
See  Manicipal  Corporations,  3-^ 


1.  FEBPBT0ITZBS. — Under  the  etatntee  of  lOehigaa  the 
Into  power  of  alienation  cannot  be  suspended  hy  anjr  limitation  or 
condition  for  a  longer  period  than  two  Utcs  in  being  at  the  ereatioa 
of  the  estate.      (Mich.)     Casgiain  y.  Hammond^  610. 

2.  FEBFETUITZES.^Aii7  SnspeiiBioA  of  Che  Power  of  AHimatfon 
not  Based  on  lAwtn  in  Being  is  Toid,  and  that  power  is  suspended 
when  there  are  no  persons  in  being  by  whom  an  absolute  fee  in 
possession  ean  be  eonTeyed.     (Mich.)     Casgrain  t.  Hammond,  610L 

8.    PEBFSTDITXE8-*Instanco  of.— If  aa^  estate  is  ceaToyed   to 

be  held  in  trust,  to  control  and  pay  over  the  income  to  the  grantor 
during  her  natural  life,  and  should  she  die  before  the  period  of  four- 
teen years  from  the  execution  of  the  trust,  then  to  divide  the  net 
income  among  five  designated  persons,  and,  at  the  expiration  of  that 
term,  to  convey  the  property  to  the  same  persons  or  the  survrror 
of  them,  which  conveyance  further  declares  that  it  is  made  to  oat- 
Isfy  claims  existing  against  the  grantor 'and  in  fk'Tor  of  the  beiie> 
ficiaries  for  moneys  received  by  the  former  as  their  guardian,  audi 
before  any  of  them  can  receive  a  conveyance  of  the  interest  to  bo 
conveyed  to  them  by  the  trustee,  he  must  execute  a  proper  release 
of  all  claims  against  the  grantor's  estate,  this  is  an  attempt  to  ereate 
a  forbidden  perpetuity,  because  it  is  measured  by  a  term  of  years, 
and  the  trustee  and  the  beneficiaries  cannot,  by  joining  in  a  con- 
veyance, give  a  good  title.     (Mich.)     Casgrain  v.  Hammond,  610. 

4.  PEBPETUITliia— Effect  of  Ckmveyanoe  Attempting  to  Oreste. 
If  a  conveyance  attempts  to  vest  an  estate  in  a  trustee  to  be  held 
in  trust  for  fourteen  years  and  then  conveyed  to  specified  beneficiariee 
or  the  survivor,  it  must  be  adjudged  void  as  an  attempt  to  ereate  a 
perpetuity,  and  no  interest  vests  in  the  trustee  or  the  beneficiariee^ 
and,  on  the  death  of  the  grantor,  the  property  attempted  to  be  eoa- 
veyed  must  be  regarded  as  belonging  to  her  estate.  (Micfh.)  Cas- 
grain ▼.  Hammond,  610. 

PHYBIOAL  EZiAMIKAnOK. 

Bee  Evidence,  6,  7. 

pLBADnra. 

PUBADINO.— Facts  Alleged  by  One  Party  Need  not  be 
Pleaded  by  tlie  Other.  (Tex.)  Maryland  Casualty  Co.  y.  HudginsL 
857. 

Bee  Limitation  of  Actions,  5-d. 

POWEB  OP  ATT0BNE7. 

See  Principal  and  Agent,  3-5. 

PBBSGBIPTION. 

See  Adverse  Possession;  Waters  and  Watercourses,  12,  13. 


J 
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Note. 

Pxemmiitloii  of  eontinvanee  of  life,  199. 
of  death,  198-201. 

of  death  where  persons  perish  by  a  eommon  disaster,  210. 
of  sarvivorship  did  not  ojciat  at  the  eoamon  law,  210. 

of  validity  of  municipal  regulation  of  street  railways,  642. 

,< 

PBIKOIPAI.  AND  AGENT. 
In  €hneral, 

'  ^.  jlOENOT— Ckmtract  of,  not  Signed  by  Agent.— A  written 
proposltioil 'to 'employ  one  as  agent  to  sell  land,  signed  by  the  pro- 
poser and  accepted  but  not  signed  by  the  agent,  makes  a  binding  eon- 
traet  of  agency.     (W.  Va.)     Bowan  v.  Hull,  998. 

2.  PBINOIPAL  AND  AOBUT— Same  Person  Acting  as  Agent  for 
Botli  Partiefl.— Ajiy  ,contriYanoe  whick  reduces  the  two  parties  to 
one,  and  admits  the  agent  representing  antagonistic  interests  to 
make  a  bargain  for  himself  in  so  far  against  the  policy  of  the  law 
that  the  contract  must  be  held  void,  unless  the  principal  chooses 
afterward,  with  knowledge  of  all  the  circumstances  that  affect  hie 
positioa,  to  ratify  the  act  of  his  agent.  (Cal.)  Pacific  Vinegar  etc. 
iWorks  V.  Smith,  48. 

Power  of  Attorney  to  ff^Tl  Land. 

5.  OPTION. — ^A  Power  ef  Attorney  to  Sell  Land  does  not  an- 
therize  the  execution  of  an  option.    (W.  Ya.)     Tibba  v.  Zirkle,  977. 

4.  OPTION.-^[f,  Under  a  Power  of  Attorney  to  Sell*  an  agent 
executes  an  option,  hia  principal  and  his  coagent  are  not  bound  there- 
by; and  if  the  latter  purchases  the  land,  he  does  not  hold  it  aa 
trustee  for  the  claimant  under  the  option.  (W.  Ya.)  Tibbs  ▼•  Zirkle, 
977. 

6.  AN  OPTION  GlTon  Under  a  Po?rer  of  Attorney  Which  doee 
not  Anthoriie  the  option  binds  the  agent  whose  lai^d  ia  included 
therein.    (W.  Ya.)     Tibbs  y.  Zirkle,  977. 

BaUflcaiUm. 

6.  EZPBBSS  RATIFICATION  can  be  Ponnd  Against  a  Party 
Only  when  it  is  shown  that  he  was  in  possession  of  all  the  facts  and 
acted  after  such  knowledge.-  (Gal.)  Pacifie  Yinegar  etc.  Worka  ▼• 
Bnuth,  42. 

Revocation  of  Agency. 

7.  AOENOT-^Power  not  Oonpled  with  Interest.— The  commission 
to  be  earned  by  an  agent  to  sell  land  is  not  such  an  interest  as  ren- 
ders his  authority  irrevocable.    (W.  Ya.)    Bowan  t.  Hull,  998. 

8.  AOENcnr— Seyocation.-"An  Agency  for  a  Definite  Period  to 
sell  land  may  be  revoked  at  will  by  the  principal,  but  for  a  wrongful 
revocation  within  such  period  he  will  be  answerable  to  the  agent 
in  damages.    (W.  Ya.)     Bowan  v.  Hull,  998. 

0.  PEINOIPAri  AND  AGENT.— The  Belation  ef  Principal  and 
Agent  ia  not  Beroked  by  the  Mere  Insolvency  of  the  Latter  unless 
ke  voluntarily  or  involuntarily  surrenders  and  the  law  assumes  eon- 
tiol  of  hia  property.    (Tex.)    Interstate  Nat.  Bank  v.  Claxton,  885. 

See  Alteration  of  Instruments;  Banks  and  Banking,  4-8;  Benefit  As- 
sociations, 1;  Brokers. 
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Kote. 

mvftafM  OoBModeationi.    See  libeL 
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Bee  Exeenton  and  Adminietnton. 


JUBUasZCnOK  in  Feriaiiiai  eaimot  be  Aequlred  b j  ike 
Tiee  of  proeees  at  the  residence  of  the  defendants  bejond  the  atate. 
(MaH.)    Hildreth  t.  Thibodeau,  560. 


1.  FBOHIBmOK  Ues  Only  Wbeie  Then  is  Uaaipatfton  and 
abuse  of  power,  when  an  inferior  eonrt  bas  not  jurisdiction  of  the 
snbjeet  matter,  or  having  JBrisdiction,  exceeds  its  legitimate  powers. 
(W.  Vs.)     Woods  V.  Cotrell,  1004. 

2.  PBOHIBITIOH  does  not  Ue  After  Judgment  has  been  giTea 
and  fully  executed.    (W.  Ya.)    Woods  t.  CoUrell,  1004. 

3.  IF  PBOHIBITIOH  is  Aitod  After  Jndgmenl^  it  must  appear 
that  execution  has  not  been  done.    (W.  Ya.)     Woods  t.  CottreU,  1004. 

4.  PBOHIBITIOK  Ides  Only  to  Judicial  TribuudSi  and  a  eon- 
stable  or  a  clerk  is  not  a  judicial  officer.  (W.  Ya.)  Woods  v.  Cot- 
trell,  1004. 

6w  PBOHXBinOK  does  not  Lte^  Where  Other  Plain  Bemedy 
exists.    (W.  Ya.)    Woods  ▼.  Cottrell,  1004. 

6.  PBOHIBITION  does  not  Ide  Against  a  J^istiee  of  the  peace 
who  issues  a  warrant  to  arrest  a  person  for  keeping  a  slot  machine 
as  a  gaming  table,  and  to  seize  the  machine.  (W.  Ya.)  Woods  ▼• 
Cottrell,  1004. 

PBOMOTEBS. 

See  Corporations,  25-27. 

PXJBUO  LANOa 
In  Oenerat* 

1.  PUBUO  LANDS— Decisions  of  Land  Department— Brrors  of 
Law. — If  the  officers  of  the  public  land  department  err  in  the  con- 
struction of  the  law  applicable  to  any  case,  or  if  fraud  is  practiced 
upon  them,  or  they  are  chargeable  with  fraudulent  practices,  their 
rulings  may  be  reviewed  and  annulled  by  the  courts  when  a  contro- 
versy arises  between  private  parties  founded  upon  their  decisions. 
(Mont.)     Small  v.  Bakestraw,  691. 

2.  FUBLIO  LANDS— Decisions  of  Land  Department— Brrors  of 
Fact.— For  mere  errors  of  judgment  upon  the  weight  of  evidence,  or 
apon  mere  questions  of  fact,  by  officers  of  the  Land  Department  in 
a  contested  case  before  them,  the  only  remedy  is  by  an  appeal  from 
ene  officer  to  another  of  the  Land  Department.  In  such  ease  their 
<^»ci8ion  is  binding  and  conclusive  upon  the  courts.     (Mont.)     Small 

-xkestraw,   691. 

=*nBLIO  LANDS— Patents — ^Tmstee— Evidence.- To  charge  the 
'}t  the  legal  title  to  public  land  under  a  patent,  aa  the  trustee 
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of  another,  and  to  compel  him  to  transfer  the  title,  the  claimant 
orast  show  that  he,  himself,  and  not  the  holder,  is  entitied  to  the 
l»tent,  and  that,  in  consequence  of  erroneous  rulings  of  the  Land 
I>eiMrtment  upon  the  law  applicable  to  the  facts  found,  the  pHtent 
liaa  been  refused  him.    (Mont.)    Small  t.  Bakestraw,  69L 

J7omesfeadi. 

db  HOMESTEADS— PnbUe  Landgd—Beildanca  for  yoting  pnr- 
poflws  in  another  precinct  than  that  in  which  land  is  situated  pre- 
elndee  an  entryman  from  claiming  residence  at  the  same  time  on 
the  land  for  homestead  purposes.  (Mont.)  Small  t.  Bakestraw, 
«91. 

S.  HOlffBSTEABS  on  Pnblle  Lands— BeBidenee.—Decigian  of 
Xand  Department  as  to  a  homestead  entrjrman's  residence  on  the 
Xniblic  lands  claimed  as  a  homestead,  and  the  bona  fides  of  his  settle- 
ment thereon,  is  one  of  fact,  and  conclusive  upon  the  courts,  in  the 
abaenee  of  fraud  or  imposition.    (Mont.)    Small  t.  BakestraW|  691. 

QUIETINO  TITUS. 

QUIETIKO  TITLE.— One  Having  Title  to  Land^  Thonifh  not 
In  Possession*  may  maintain  a  suit  to  quiet  title  as  against  a  trustee 
and  persons  claiming  under  a  conveyance  which  is  void  because  it 
attempts  to  create  a  forbidden  x>erpetuity.  (Mich.)  Casgrain  t« 
Hammond,  610. 

BAILBOAD& 

negligence, 

1.  RATTiWOADS—Kegligqnce— Measore  of  Oare.— If  a  railroad 
eompany,  in  the  management  of  its  business,  causes  unusual  peril  to 
travelers,  it  must  meet  such  peril  with  unusual  precautions,  and  fail* 
ing  in  this  is  guilty  of  negligence.  (La.)  Eichorn  v.  New  Orleans 
etc.  B.  B.  Co.,  437. 

2.  BAILB0AD8 — ^KegUgence^TraTeler  on  Space  Between  Tracks. 
The  general  public  is  not  called  upon  to  know  or  observe  at  a  glance 
that  the  space  between  parallel  railroad  tracks  in  a  city  is  not  wide 
enough  to  afford  protection  to  a  person  standing  on  such  space,  or 
to  know  the  length  and  width  of  the  cars  upon  the  tracks,  and  such 
person  has  a  right  to  assume  that  such  space  is  sufficient  and  that  it 
IS  not  likely  that  two  moving  cars  will  pass  each  other  while  he  is 
in  that  position,  but  that  one  of  them  will  stop  before  reaching  him. 
(La.)    Eichom  v.  New  Orleans  etc.  B.  B.  Co.,  437. 

Croesinga, 

3.  BAIUtOADS— Kegllgence— DangeroQS  Crossings.— If  a  rail- 
road crossing  is  especially  dangerous  to  travelers,  on  account  of  its 
locality  or  mode  of  construction,  or  because  the  track  is  curved  or 
the  view  obstructed,  the  railroad  company  must  exercise  such  care 
and  take  such  precautions  as  the  dangerous  nature  of  the  crossing 
requires,  and  failing  in  this,  is  guilty  of  negligence.  (La.)  Eichom 
T.  New  Orleans  etc.  B.  B.  Co.,  437. 

4  BAILBOAD8— Kefitligenee-Begnlations  at  Crossings.— In  the 
absence  of  regulations  imposed  by  statute  or  ordinance  seeking  to 
meet  existing  conditions  at  dangerous  railroad  crossings,  the  rail- 
road company  must  make  and  enforce  such  regulations  for  the  safety 
of  travelers,  and  failing  in  this  is  guilty  of  negligence,  and  must 
abide  the  consequences.  (La.)  Eichom  v.  New  Orleans  etc.  B.  B» 
Co.,  437. 
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6.  RATTiROADS— KegUgenee  of  Trainmen— Dangaroiig  Grofisfaig^ 
If  traijuneii  iiaye  reason  to  believe  that  tkere  are-peisoBS  ia  eacpeeed 
positions  on  the  railroad  track,  as  over  nnguarde4  eressings  im 
populous  districts  in  a  city,  or  where  the  pnblie  are  wont  to  eroae 
on  the  track  with  sneh  frequency  and  numbers  as  to  be  known  t» 
those  in  charge  of  the  train,  they  will  be.  held  to  a  knowledge  of  tho 
probable  consequences  of  maintaining  great  speed  without  warning^ 
so  as  to  impute  to  them  reckless  indifference  in  respect  thereto,  and 
render  the  railroad  company  liable  for  injuries  therefrom,  althongb 
there  was  neglignce  on  the  part  of  the-  injured^  and  no  fault  on 
the  part  of  the  trainmen  after,  seeing  the  danger.  (La.)  £iehora 
▼.  New  Orleans  etc.  B.  B.  Co.,  437. 

Third  RaU. 

Q.  BAILBOABS—KogUgence— Danger  ftom  Third  BaiL— A  pas- 
senger wrongfully  ejected  from  a  railroad  train  a  distance  from  hia 
starting  point  is  not  a  trespasser  while  walking  back  to  sueh  point 
upon  the  railroad  right  of  way,  nor  does  he  in  so  doing  assume  the 
unusual  risk  of  danger  from  contact  with  an  uncovered  and  unpro- 
tected electrically  charged  third  rail,  of  which  he  is  not  warned,  and 
of  which  he  has  no  notice  or  knowledge.  (Wash.)  Anderson  ▼• 
Seattle-Taeoma  etc.  By.  Co.,  962. 

7.  BAIUbOABS— NegUgenee— <)ae8tion  for  Joxy— Banger  firani 
Third  Bail.— If  a  railroad  passenger,  while  walking  back  along  the 
railway  right  of  way  to  his  starting  point,  sustains  injury,  after 
being  wrongfully  ejected  from  a  train,  by  reason  of  coming  in  contact 
with  an  unprotected  and  electrically  charged  third  rail,  of  the  danger 
from  which  he  has  no  warning,  or  knowledge,  or  notice,  the  questions 
as  to  the  negligence  of  the  railway  company,  and  of  the  contributory 
negUgence  of  such  injured  passenger,  are  for  the  jury  to  decide 
under  proper  instructions,  and  it  is  error  to  withdraw  them,  and  to 
order  a  nonsuit.  (Wash.)  Anderson  v.  Seattle-Taeoma  etc.  By.  Co^ 
062. 

See  Attachment,  I;  Carriers;  Master  and  Servant,  15. 

Note. 

Bailway  Corporations,  attachment   and   execution,  cars   of,  whether 
subject  to,  664. 
ears  of,  attachment  of  in  a  foreign  state,  664. 
cars  of,  garnishment  of  in  the  hands  of  a  connecting  carrier,  664» 
rolling  stock  of,  whether  realty  or  personalty,  663. 

BEOEIVEBS. 

1.  BECEIVBB'S  SALE,  Effect  of  upon  One  not  a  Party  to  the 
Snit.— Where  the  property  of  a  litigant  is  placed  in  the  hands  of  a 
receiver  and  sold  by  him,  the  purchaser  at  such  sale,  as  against  per- 
sons not  parties  to  the  suit,  gets  no  better  title  than  was  held  by 
the  person  for  whom  the  receiver  was  appointed,  and  one  holding  a 
judgment  against  such  party  may  subsequently  proceed  nnder  it 
against  the  property  so  sold  as  that  of  kis  judgment  debtor.  (Tex.) 
Bcott  T.  Farmers'  etc.  Nat.  Bank,  835. 

BEOEIVEBS^  AND  OOMMZSSZONEBS'  8AIS,  Effect  of  as 

ft  Parties  to  the  Suit.— A  decree  for  the  sale  of  prt^rt^r  ia 

ids  of  a  receiver,  followed  by  a  sale  thereunder,  passes  the 

\  claims  of  all  the  parties  to  the  suit  which  are  not  excepted 

red  by  the  terms  of  the  decree.    Therefore,  if  one  of  them. 
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la  a  judgment  debtor,  he  eannot  snbseqiiently,  by  a  sale  under  his. 
jndgnient^  obtain  any  title  to  the  property.  (Tex.)  Scott  ▼.  Earmera^ 
eie*  Nat.  Bank,  835. 

See  Corporations,  32-34. 

BE0OBD8. 

Bee  Vendor  and  Vendee,  7,  8. 

BE8  OE8TAS. 

See  Svidencd,  9-12. 

BES  JUBIOATA. 

See  Jndgpmelits,  1. 

BE8TBAINT  OF  TBADB. 

See  Monopolies. 

BIPABIAK  SIOHT8. 

See  Waters  and  Watereonrses. 

BUNAWAY  HOBSE8. 

See  Animals;  Higbwayg. 

SAIiEa 

1*  SATiTSfl^  Ctonditloiial— Additional  Security.— In  trover  for  the 
eonversion  of  property  desoribed  in  a  lien  note,  it  is  not  material 
that  a  third  person  has  given  the  holder  of  the  note  a  chattel  mort- 
gage npon  other  property,  in  which  it  is  stated  that  he  has  par- 
ehased  the  property  described  in  the  note,  that  the  mortgage  is  given 
mm  additional  security  for  the  payment  thereof  and  in  consideration 
of  the  holder's  forbearance  to  take  possession  of  and  foreclose  on  the 
property  described  in  sneh  note.     (Vt.)    Kimball  v.  Costa,  937. 

S.  SATiKfl  Terma  of  Payment— KonaoceFtance. — ^Although  the 
terms  of  payment  are  not  specified  in  the  invoice  sent  with  the  goods 
sold,  this  is  not  sufficient  ground  for  their  nonacceptance  by  the 
buyer,  especially  when.. he  holds  a  duly  executed  written  contract 
as  evidence  of  the  terma  of  the  sale.  (Vt.)  Equitable  Mfg.  Co.  v. 
Allen,  915. 

3.  00NTBA0T8— When  Severable.— A  contract  for  the  sale  of 
ddns,  setting  out  several  dtstinet '  classes  to  be  furnished  and  the 
price  to  be  paid  for  each  class,  is  severable,  and  entitles  the  purchaser 
to  rescind  the  contract  for  fraud  as  to  part  of  the  items,  and  recover 
tho  price  paid  therefor.     (Ind.  A^.)     Weil  v.  Stone,  243. 

4.  00NTBA0T8— Besclssion.— A  Complaint  in  an  action  to  re- 
seind  a  contract  for  the  sale  of  goods  on  the  ground  of  fraud,  averring 
that  the  articles  shipped  were  inferior  in  quality  to  those  specified  in 
the  contract,  and  were  not  marketable  in  their  condition  as  shipped, 
ia  Joffieaent  ia  the  absence  of  a  motion  to  make  more  specific*  (Ind* 
App^)    Weil  V.  Stone^  243. 
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B.    OOmiKUin-BAMtMkK  tai  Pait-BvUmet  of  TBlaa.-If  h  (■ 

aeogtt  to  rwuBd  b  eoatrwt  for  tha  hJo  of  goods  om  th«  gnMid  tl 

<mad  H  to  put  of  iha  good*  dolivarod,  uid  to  raeover  tha  ponkaM 

--'  »  thBTMd,  STideneo  of  the  value  of  tb»t  pwt  of  Ue  goodi  b 

twUL     (Ikd.  App.)    Weil  ▼.  Stone,  84S. 

Bn  FnaiM,  SUtate  of;  Fntadolent  CaKnj*Bxm,  7,  L 

SATXHO  BAXKI. 

Sm  Bute  ud  Beakinc  9-11. 


Bee  Jndieial  Sales. 

8BAB0BBS  AKD  HIUZUKBS. 

8m  Coaatitvtioaa)  L»w,  13.  14^ 


SBDUOnOK— Oondltfoiul  Prowln  to  Uuit.— A  direet  p*^ 

ue  to  »«iTX  ia  sot  easentitd  to  the  crime  of  aednetioB,  nader  >  elat- 
ute  »akiBg  it  criminml  to  "aoduee  kmd  d^Miieli  pey  saBaniel 
^nmu  of  previova  ehwte  character. "  Under  esek  almtate  a^  m- 
dnctire  seta  or  prooiisea  are  loffieieBt,  and  if  a  woma^  esfa^  t* 
marrr,  nibnita  to  her  intended  hnebaad  vpon  Urn  eoaditMsal  prec- 
ise to  marry  her  immrdUtely  in  eaae  he  geu  her  "into  tro«U^"  tki 
«xim«  ia  eompleta.    (Waah.)     State  t.  O 'Hare,  »70. 


8m  PardiH. 

HBTOTT  AXD  OOTTHTESCOUIll. 
DiAlIAOBS— OavrtvdalM^-DBmagea  to  def  e>dait  nl^  «t 
«f  bnsch  «f  contract  may  be  net  «p  aa  a  eoanterclaiM  to  a  liaii*  tm 

.damagM.  for  a  failvro  to  faniah  plaiatiC  wUk  toligheaa  tmrntOim. 
<a  C.)    Gwyma  t.  atiaese*  Td.  Cfc,  S19. 


Sm  lAd  aad  Slasd«. 


gPECIFIO  FEEFOMMAMCE     OmcfHrn. 

.  :    !p«wiSe  iwrf onnaaoe  bT  a  oawt  of  aqatty  >B  a  mrnKm,  MS  rf 

le  rifht,  bat  of  ao«Bd  diaeretiaa.     (Ind.  Apr-)     Bel*  V.  A^ 
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^^  ■raoino  FSBFOBMANCB^^Biirden  ef  Proof  is  opoB  plmia- 
tiff  in  a  rait  for  ipeeifte  performanee  to  show  a  full  and  eoiiipl«to 
perf onnaiieo  on  his  part,  or  an  offer  of  raeh  performance.  (lad.  Appu) 
Boldt  T.  Early;  255. 

8TABE  DB0IHZ8. 

See  Courts. 

STATUTE  OF  F&AUD8. 

See  Frauds,  Statute  of. 

STATUTE  OF  UBOTATIOKS. 
See  Limitation  of  Aetions. 

STATUTES. 
rule  of  Aei. 

1.  COK8TITUTIOKAL  IJIW— Title  of  SUtnto.— If  there  is  a 
'"unity  of  object"  in  the  various  provisions  of  a  statute,  and  that 
^neral  object  is  indicated  by  the  title  of  the  act,  then,  no  matter 
liow  multifarious  the  provisions  of  the  act,  it  sufficiently  complies 
with  the  constitution.     (Iowa.)     Cook  t.  Marshall  County,  283. 

2.  COKSTITUTIOKAL  IJIW— Title  of  Statate^-Acts  of  Ooneral 
Jtoviaion  and  codification  under  general  and  comprehensive  titles  are 
valid.     (Iowa.)     Cook  t.  Marshall  County,  283. 

8.  OONSTlTUTIOKAIi  IiAW— Title  of  Amendatory  Statute.— 
The  title,  "An  act  to  revise,  amend,  and  codify  the  statutes  in  rela- 
tion to  crimes  and  their  punishment,"  is  sufficient  to  embrace  a  code 
section  providing  that  "there  shall  be  assessed  a  tax  of  three  hun- 
dred dollars  per  annum  against  every  person,  partnership  or  corpora- 
tion, and  upon  the  real  property  within  or  whereon  any  cigarettes" 
are  sold  or  given  away,  or  kept  with  intent  to  sell  or  give  away,  and 
that  the  tax  shall  be  assessed  and  collected  after  the  manner  of  the 
mulct  liquor  tax,  but  that  it  shall  not  be  a  bar  to  a  prosecution  for 
the  penalties  prescribed  in  another  section  already  in  existence  and 
prohibiting  the  selling  and  giving  away  of  cigarettes  under  a  penalty 
of  line  and  im,prisonment.     (Iowa.)     Cook  v.  Marshall  County,  283. 

€<m9trueiUm, 

4.  STATUTES  Adopted  ftom  Anotlior  States  Oonstmction  of.~If 
«  statute  is  adopted  from  another  state,  the  construction  there  pre- 
viously placed  upon  it  has  controlling  influence,  and  the  courts  will 
presume  that  the  legislature  recognized  and  adopted  such  construe- 
tioiL    (Mich.)     Casgrain  t.  Hammond,  610. 

STO0KHOIJ)EB& 

See  Corporations. 

STBEET  BAILWATS. 
Jn  Oetwrdl, 

6.  STBEET  BAILWAYB,  Bight  of  to  Materials  Bemored  ttom 
the  Public  Streets.— If  a  street  railway  company  tears  up  a  public 
street  for  the  purpose  of  laying  its  track,  it  is  entitled  to  use  the 
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materia]  so  removed  by  it  in  performing  its  dntj  in  placing  tlie  street 
in  the  condition  required  by  the  rannieipal  ordinance,  and  the-  eitj 
Is  liable  if  it  removes  sack  materiaL  (Mich.)  City  «f  Detroit  ▼• 
Detroit  By.  Co.,  600. 

6.  8TBEET  BAILWAT8— Constitational  Prorision  as  to  PsnllaL 
LiiM8.~The  rule  of  the  constitution  prohibiting  a  railway  f rom  ae> 
quiring  title  to  a  parallel  and  competing  line  does  not  apply  to  street 
railways.     (Tex.)    Scott  t.  Farmera'  ^tc  Nat.  Bank,  835. 

Municipal  Corporations, 

7.  MUNIdPAI.  GPBPORATIOK— Stnet  Baihray-Otdloaiice  of; 
When  not  Ultra  Vire^— An  ordinance  of  a  municipal  corporation, 
requiring  it  to  put  down  a  concrete  foundation  under  a  street  rail- 
way track  is  not  ultra  vires.  (Mich.)  City  of  Detroit  ▼•  Detroit  By. 
Co.,  600. 

8.  8TBBET  BAILWAYS — Municipal  Oontiol  Over.— A  city  may 
regulate  the  conduct  of  a  street  railway  business  to  the  extent  of 
requiring  reasonable  safeguards  against  danger.  (Mich.)  People  v. 
Detroit  United  By.,  626. 

9.  STREET  BAILWATB— Prosmnptloii  in  Favor  of  Ordinaiioo 
Becnlatliig. — A  municipal  ordinance  which  shows  on  its  face  that  the 
end  in  contemplation  is  the  securing  of  reasonable  safeguards  againat 
danger  will  ordinarily  be  presumed  to  be  valid.  (Mich.)  People  v. 
Detroit  United  By.,  626. 

10.  STREET  BAILWAT8. — ^The  DIacretloii  of  a  Municipal  Ooon- 
cU  in  InQKMing  Saf egnards  Against  Danger  on  Street  Railways  will 
not  be  interfered  with  on  light  grounds,  nor  where  the  regufattion 
can  fairly  be  said  to  tend  toward  a  safer  condition.  (Mich.)  People 
V.  Detroit  United  By.,  626. 

U.  STREET  RAILWAT8 — Ordinance  Reoairing  tlio  Use  of  Air 
or  Electric  Brakes. — A  court  will  not  say  that  an  ordinance  requiring 
the  use  of  air  or  electric  brakes  on  street  railways  is  unreasonable 
unless  it  clearly  appears  that  there  is  no  necessity  for  a  more  efficient 
brake  than  that  in  use,  or  that  neither  the  air  nor  the  electric  brake 
is  such.     (Mich.)     People  v.  Detroit  United  By.,  626. 

12.  8TBEET  RAILWATS— Regulations  Requiring  Oreatar  Expend- 
itnres. — A  municipal  ordinance  requiring  the  use  of  air  or  electrie 
brakes  on  street  railways  will  not  be  held  invalid  on  the  ground 
that  it  will  require  a  large  outlay  or  that  it  takes  property  without 
due  process  of  law.  All  property  is  subject  to  the  exercise  of  the 
police  power.     (Mich.)     People  v.  Detroit  United  By.,  626. 

IS.  STREET  RAILWAYS—Mmiicipal  Airtlioiltj  Under  Reserw 
tion  of  the  Right  to  Make  FnrtlMr  Orders,  Rnles  and  Regnlattona 
If  by  an  ordinance  consenting  to  the  construction  of  a  street  Esilwsy, 
the  common  council  of  the  municipality  reserves  the  right  to  make 
such  further  rules,  regulations^  and  orders  aa  may  from  time  to  time 
be  deemed  necessary  to  protect  the  interest,  safety,  welfare,  and 
accommodation  of  the  public,  it  may  require  such  railway  to  use  sir 
or  electric  brakes  on  aU  its  cars.  (Mich.)  People  y.  Detroit  United 
^y.,  626. 

^setHrers. 

.  STREET  RAILWAYS— -Who  Entitled  to  Rlgbts  of  Pasaoiger 
A  foot  traveler  on  the  highway  who  is  approaching  a  street- 
topped  to  receive  him  as  a  passenger,  but  who  has  not  actually 
ed  the  car,  is  not  entitled  to  the  rights  of  a  passenger  in  jraspset 
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'to  tbe  extraordinary  degree  of  care  due  to  passengers  from  common 
-CArriers^  at  l^ast  so  far  as  any  defect  in  the  car  is  concerned.  The 
^eanrler  owes  him  no  dlity  to  keep  the  pavement  smooth  or  the  street 
«]ear  of  obstructions  to  his  progress,  nor  as  to  the  car  itself,  other 
tliat  it  owes  to  all  other  travelers  on  the  highway.  (Mass.)  Duch- 
<emin  ▼.  Boston  Elevated  By.  Co.,  580. 

16.  STREET  BAILWAT8»  Wlien  not  Answerable  for  Oarelessnesa 
and  Besnlting  Unreasonable  Fright  and  Bash  Action.— Though  a 
fliireet  railway-  eompany  is  careless  with  respect  to  an  eleetrio  wire, 
it  is  not  necessarily  answerable  to  a  passenger  whose  injuries  were 
^ue  to  his  acting  rashly  under  the  circumstances  and  in  a  manner 
not  justified  by  the  reasonable  apprehension  from  the  surrounding 
eircnmstances  that  he  was  in  danger-  of  loss  of  life  or  of  ^reat  bodily 
harm.    (Li^X  -  Chretien  ▼.  New  Orleans  Bailways  Co.,  519. 

16.  STBEET  BAILBOAD8— Transfers  and  Bights  Thevtnnder. — A 
jMMsenger  on  a  street-ear  having  paid  his  fare  and  requested  a  trans- 
fer to  some  other  line  of  the.  company,  to  which  he  k  entitled  to 
transfer,  and  by  mistake  having  been  given  a  wrong  transfer,  is  never- 
theless entitled,  upon  proper  explanation,  to  be  carried  upon  the  line 
to  which  he  requested  a  transfer.  (Ind.  App.)  Citizens'  Street  B.  B« 
Co.  V.  Clark^  249...  .      . 

17.  STBEET  BAIUtOADS— AiBMilt  on  PasBengers. — A  street-ear 
•eompany  is  bound  to  protect  a  passenger  from  an  assault  and  injury 
by  its  servants,  and  its  liability  for  a  breach  of  such  duty  does  not 
•depend  upon  the  assault  being  committed  by  one  acting  within  the 
aeope  of  his  employment.  (Ind.  App.)  Citizens'  Street  B.  B.  Co.  v. 
Clark,  249.. 

18.  STBEET  BAILWATS— Assault  upon  Feraon  on  Oar.— If  un- 
necessary and  excessive  force  is  used  in  ejecting  a  person  from  a 
street-car,  he  is  entitled  to  recover  for  an  assault  whether  he  is 
entitled  to  the  rights  of  a  passenger  or  not.  (Ind.  App.)  Citizens' 
Street  B.  B.  Co.  v.  Clark,  249. 

Note. 

Street  Bailways,  construction  of  ordinance  respecting,  654-656. 

criminal  prosecutions  for  violating  municipal  •regulations  respect- 
ing, 657,  658. 

fenders  and  brakes,  municipal  regulation  requiring  the  use  of, 
646. 

fire  department  may  be  given  right  of  way  over,  654. 

franchise,  acceptance  of  amounts  to  a  Contract,  637. 

franchise,  conditions  and  terms  which  may  not  be  imposed  after 
granting,  687. 

franchise,  conditions  of,  acceptance  of  estops  corporation  from 
claiming  that  they  are  unreasonable,  638. 

franchise,  granting  of  cannot  deprive  a  municipality  of  its  con- 
trol over  the  public  streets,  637. 

i^anehises,  terms  of,  railways  are  bound  by,  637. 

nmnicipal  regulation  of  as  to  sprinkling  of  streets  and  the  use 
of  sand,  652,  653. 

municipal  regulation  of,  construction  of  ordinances  imposing,  654, 
655. 

municipal  regulation  of  does  not  deprive  the  owner  of  his  property 
without  due  process  of  law,  640. 

:mnnieipal  regulation,  evidence  to  show  unreasonableness  of,  642. 

municipal  regulation  of  must  be  reasonable,  641. 

jnunicipal  regulation  of,  presumptions  in  favor  of,  642. 


UOft  Imd 

Balhraf^  andcipal  regnlatiom  of  probibftfag  t\t  eazryiif  tf 

fraght,  MC 
■■■iciiMd  regvlatioB  o^  proliibitiBg  thm  Hwiolriiig  ok  can,  850» 
HSBicipal  icgvlatimi  of^  reasoiiableiieM  of,  iKnr  to  be  detemuned^ 

642. 

pftl  xegolatkHi  of  nqoinBg  a  ebaage  of  tbe  motiTo  power^ 

Mr. 

icipal  KgolatioB  of  leqiiijug  a  eondnetor  on  eaeb  ear,  650. 
»— irfpal  regalatioB  of  lequiriBg  ijielooed  Tcstibnlea  for  notor- 

Biea,  646. 
MBifipal  regnlatki  of  reqaiiiBg  ezpeaditnro  of  largo  nmt  of 

BIOB07,  644. 
Bvaieipol  regnlatioB  of  reqnmag  tbe  repaTijig  or  repair  of  streeti^ 

64& 
Bmicipal  regolatiom  of  reqniriag  tbe  atringing  of  wires  of,  648» 
moBicipal  regolatioB  of  reqoiriiig  tbe  oae  of  a  single  traek  oalj, 

649. 
BiaBicipal  regolatiom  of  reqniriag  tbe  oae  of  bells  and  gongs,  649. 
Bnni«ipal  regnlation  of  repairing  tbe  nee  of  fenders  or  of  sped* 

6ed  faimkes,  646. 
mnnicipal  r^nlation  of  requiring  yigilant  wmteb  for  pedestrians 

and  teams,  649. 
■nnicipal  regnlntion  of  tbe  mode  of  propelling  enrs^  640. 
mnnicipalitj,  power  of  to  regulate  tbe  power  to  be  emjaojed  oa, 

640. 
mnnieipalitj,  power  of  to  regulate  speed  of,  640,  651. 
municipalitj,  regnlation  of  expenditure  required,  wbetber  affeeks 

Talidity  of,  644. 
BOgligenee,    Tiolation  of    mnnieipal    ordinnnee^  wbetber  eonsti* 

tutcs,  656,  657. 
newsboys  upon  are  not  passengers^  589. 
ordinaneeo  respeeting  most  be  reasonnble,  639. 
pasBenger,  aeeeptanee  of  is  necessary  to  tbe  relation  of,  585. 
pasBenger,  aeeeptanee  of  person,  as,  wben  inferable,  586. 
paaaenger,  aetion  tnken  for  tbe  purpose  of  entering  tbe  ear,  586L 
passenger,  entering  erowded  ear,  588. 

passenger,  fare,  tender  of  is  not  neeessary  to  rdation  ot^  586. 
passenger,  intent  to  take  passage  and  wiHingneas  of  tbe  eanisr 

to  receiTo  does  not  constitute^  585. 
passenger,  inTitation  neecesarj  to  beeonie^  wben  exists,  585. 
passenger,  sMTing  ear,  attempt  to  enter,  wben  does  not  ereste  le- 

lation  of,  587. 
passenger,  moving  ear,  entry  upon,  effect  €i^  587. 
passenger  on  platform  or  at  stations^  587. 
passenger,  person  entering  car  witbovt  intent  to  become,  588. 
paanenger,  place  wbers  riding,  effect  of  on  tbe  relation  of,  588. 
passenger,  rdntion  of,  nets  wbieb  create,  586. 
passenger,  rigbt  of  person  to  be  regnrded  as  rests  on  eoatraet^ 

585. 
passenger,  stopping  of  cnr  f or  does  not  create  relation  of.  585. 
passenger,  termination  of  rdntion  of,  wbat  conatitntes,  589. 
assenger,  transferring  from  one  car  to  anotber,  contiBaanea  of 

relation  annng^  do  7. 
>SBenger,  wnnt  of  knowledge  of  on  tbe  part  of  tba  eondnctor, 

566. 
saenger,  who  is,  585-589. 

»liee  power,  are  subject  to  the  exercise  of  by  tbe  nranicipslitr^ 
63S,  639.  '^    ^^ 
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Bailwmy^  police  regulations  which  may  be  imposed  upon,  638^ 
639. 

reasonableness  of  mnnicipal  regulation  of,  by  what  rules  deter- 
mined, 643,  644. 

reasonableness  of  municipal  regulation  of  is  a  judicial  question^ 
645. 

reasonableness  of  municipal  regulation,  when  will  not  be  inquirecl 
into,  645. 

regulation  of  for  the  protection  of  the  public,  municipalities  may- 
enforce,  639. 

regulation  of,  what  within  the  municipal  power,  640. 

regulations  by  municipalities  may  be  imposed  upon,  638,  639. 

repaying  and  repair  of  streets  by,  power  of  municipalities  to  re- 
quire, 648. 

■now,  municipal  regulation  requiring  removal  of    from  streets^ 
653. 

speed  of,  municipal  regulation  of,  651. 

sprinkling  streets,  municipal  requirement  of,  652. 

tickets,  municipal  regulations  requiring  to  be  kept  on  sale  at  re- 
duced rates,  638. 
SnrviTorsliip,  presumption  of  at  the  civil  law,  211. 

presumption  of  at  the  common  law,  211. 

presumption  of,  evidence  to  give  rise  to,  213. 

presumption  of,  where  husband  and  wife  perish  by  the  same  dis- 
aster, 211. 

presumption  of,  where  parent  and  child  perish  by  the  same  dis- 
aster, 212. 

where  persons  perished  by  a  common  disaster  none  existed  at  the 
common  law,  210. 

TAXATION. 

1«  OOK8TITUTIOKAL  IJIW— Mnlct  Oigaretta  Tax— Stotutorr 
Ckmstmction. — Where  a  code  section  imposes  a  tax  on  buildings  used 
in  the  manufacture  or  sale  of  cigarettes,  and  provides  that  the/  tax 
shall  be  "assessed,  collected,  and  distributed"  in  the  same  manner 
as  the  mulct  liquor  tax,  the  provisions  of  the  liquor  tax  law  concern- 
ing  assessment  and  collection  became  a  part  of  the  cigarette  tax  law, 
and  should  be  considered  in  determining  its  constitutionality.  (Iowa.) 
Hodge  T.  Muscatine  County,  304. 

2.  OOKSTITUnONAL  IiAW— Mulct  Cigarette  Tax A  code  sec- 
tion imposing  a  mulct  tax  on  the  sale  of  cigarettes  is  not  unconsti- 
tutional because  it  provides  that  the  payment  of  the  tax  is  not  a  bar 
to  a  prosecution  under  another  code  section,  which  absolutely  prohib- 
its the  sale  of  cigarettes.     (Iowa.)    Hodge  v.  Muscatine  County,  304. 

3.  OOKSTITUTIOKAIi  IiAW— Cigarette  Tax— Kottce.— A  code 
■eetion  imposing  a  tax  on  venders  of  cigarettes  and  on  buildings 
wherein  they  are  sold,  is  not  unconstitutional  because  not  providing 
for  notice  of  the  assessment  of  the  tax  to  such  persons,  other  sec- 
tions of  the  code  providing  for  review  by  the  board  of  supervisors 
wxht  power  to  remit.     (Iowa.)     Hodge  v.  Muscatine  County,  304. 

4.  COKSTlTUTIOKAIi  IbAW— Cigarette  Tax— Bmnmary  Collec- 
tion.— A  statute  imposing  a  mulct  cigarette  tax  is  not  unconstitu- 
tional because  providing  for  collection  by  a  summary  method.  (Iowa.) 
Hodge  V.  Muscatine  County,  304. 

5.  COKSTITUTIGKAIi  LAW— Uniform  Operation  of  Statute.— 
A  statute  imposing  a  mulct  tax  on  the  sale  of  cigarettes  is  not  un* 
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^eoBsiitntioiiAl  beeanae  it  exempts  jobbers  and  wbolesalen  doing  aa 
iaterstate  business  wit^  persons  ontside  the  state.  (Iowa.)  Cook 
ir.  Marshall  Conat  j,  283. 

Bee  Oosunerce;  Lieeases;  Municipal  Corporations,  0. 

Kota. 

'Ttuatkui  boaiBesSy  taxes  on,  when  may  be  made  a  lien  oa  propertj, 
314. 
difference  between  taxes  and  penalties,  313. 
■otiee  of  assessments,  wben  not  aeeenary,  314. 
state  dassificatioBa  <^  property  for  the  purposes  o^  302. 

■  • 

TRTalWBAPHB  AHD  TEISFHOIIES. 
TWesAonst. 

1.  TELEPBOm  001IPAMZB8  are  Oommoa  Oariitt&  (8.  C) 
Owynn  ▼.  OtixcM'  TeL  Co.,  ai9. 

2.  TBLEPHONB  OOMPAMIBS— Monopoly^— A  eontraet  between 
«  telephoae  company  and  a  customer  that  the  former  will  pnt  in  s 
telephone  for  the  use  of  the  latter  on  condition  that  ho  will  not  me 
smother  telephone  system  is  void  as  in  restraint  of  trade  and  against 
pnbl&e  policT  as  tending  to  create  a  monopoly.  (S.  G.)  Owynn  ▼• 
Citixens'  TeL  Co.,  819. 

S.  TELEPHONB  CX>MPAHIE8 — ^Dsmages  for  Faihire  to  Bendsr 
flsrviea. — ^Failure  to  put  in  a  telephone  and  furnish  service  at  the  re- 
4iaest  of  a  customer,  as  prorided  for  by  his  contract,  if  caused  by  the 
overcrowded  condition  of  the  telephone  company^  business,  is  ground 
for  a  mitigation  of  damages,  but  is  not  a  justification  for  a  refusal 
to  put  in  a  telephone.     (S.  C.)     Gwynn  y.  Citizens'  TeL  Co.,  819. 

Xepligemee  of  Teieffraph  Oompamg. 

4.  YSUBOiBASH  OOBPOBAnOHE— Daaaces  for  Failnza  to  De- 
liver Message,  When  not  too  Bemote.— A  telegram  reading:  ** Green 
Swearingin:  Come,  fVank  is  dead.  Mrs^  Swearingin''— sufficiently 
gives  notice  of  a  death  and  the  desire  of  the  sender  that  the  ad* 
dressee  shall  attend  the  burial  and  the  expectation  that  he  will  do 
so,  and  the  telegraph  corporation  is  liable  if,  through  its  negligescCi 
the  message  is  not  delivered  in  time  for  him  to  attend  the  funeral 
(Tex.)     Western  Union  TsL  Co.  t.  Swearingiii,  876u 

6w  TBIACHLAPH  CXIMPAlinM  WsgltgwH  Dslay— I>aiiiaga8  Un 
Mental  Saffsriag.— A  telegram  inquiring  as  to  the  eonditioa  of  a  raesr* 
ber  of  one's  family  indicates  sickness  and  anxiety  on  aceonat  of  it 
and  delay  in  its  transmission  or  delirery  may  cause  mental  suffering 
for  which  damages  may  be  leeovered.  (8.  C.)  Willis  v.  Western 
Union  TeL  Co.,  828. 

«.    TBLBGBAFH   OOMPAMIBS—Kegligsat  Delay— QoeittoD  for 

-Jtoy^ Mental  Ssffecing.— Whether  the  addressee  of  a  telegram  would 

*9  replied  to  it,  and  whether  the  negiigeace  of  a  telegraph  eosh 

'  in  failing  to  deliver  it  was  the  proximati  cause  of  the  sender's 

\1  suffering  for  which  he  seeks  to  recover,  is  a  <|oestion  for  the 

o  determine.     (8.  C.)     Willis  v.  Western  Union  TeL  Co.,  828. 

TELEOBAFH  OOMPANIBS--Hegligsnt  Delay— DSBagaB  tat 

\  Safltoing.— The  right  to  recover  for  mental  maSMrimg  caused 
rligent  delay  in  delivering  a  telegram  includes  damages  for 
r  and  for  negligence  whi^  prolongs  sneh  anxiety,  as  well  as 
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for  «(ili«r  kinds  of  mental  snffeiiiig..  (8.  C)  .Willis  ▼.  Western  Union 
TeL  Co.,  828. 

8.    TBUBOBAPH'  CO*^AlltB8-4reg!igsiit     DeUy-Brldflneo.-^ 

The  addressee  of  a  telegram  may,  under  proper  pleadings,  testify 
whether  if  it  had  been  received  he  would  have  replied  to  it,  and  what 
sneh  reply  would  haye  been.  .  (S.  C.)  Willis  t.  Western  Union  TeL 
Co.,  828. 

••    TBLSOBAFH  OOMFAHIBS— KegUgent  Delay— Damages  for 

Mental  8aff«Klng.~ Actual  damages  for  mental  anguish  suffered 
through  negligent  delay  in  delivering  a  telegram  must  be  confined  to 
enah  iimffr  wM  tlapai  between  iho'tiaie  when  the  sender -should  hsTo 
ffaeasred  sin- answer  and  the  time  when  he  receives  reliable  information 
SB  the  sobjeet  ip^iirad  abeiat^  but  this  rule  does  not  apply  to  the  re- 
eovery  of  punitive  damages.  (S.  C.)  Willis  v.  Western  Union  Tel. 
Co.,  688. 

le.  TBUUOUtfB  001CF4HIB8-KegUgeiit  Delay— Veatal  An- 
^Biaii-*">llrtis<oe.  Memtal  anguish  snffefed  by  the  sender  of  a  tele- 
^am,  tknagh  the  aagligeiii  delay  or  failure  of  the  telegraph  com- 
pai^  t»  dellTer  it,  eamol  be  shown  by  the  statements  of  the  sender 
aa  to  his  ^axticnte  eondoalons  and  aimrebensions,  from  a  faUore 
to  receive  an  answer  to  his  telegram.  (8.  C.)  Willis  v.  Western  Union 
Tel.  Co.,  828. 

XI.  TELEOBAFH  COMPAHIBa-Vegligent  DeUy-Kantal  Sof* 
fMiig— IfltiiMoik  af  Siaiwigas.-*If  It  is  sought  to  recover  damages 
for  mental  eafferhig  eansed  by  segligBnt  delay  or  fiailnre  to  deliver 
a  telegram,  tne  Jin^  may  eonsider^  in,  mitigation  of  damages,  the 
fkilnre  of  tne  seader  of  the  message  to  use  ather  means  of  eonpnunica* 
Hon  withia  h Ja  f«seh.    (&  &)    Willis  V.  WeiUm  Union  TeL  Co.,  828. 


Bee  Bailroads,  6^  7. 

Vote. 

TiaM^  agreements-  ttakfe|f  of  the  eeseaea  af  <  tba  eostiaet,  867. 
esseace  of  the  eontmct  as  to  time  of  payawnfci  S71. 
essence  of  the-'eontraet  In  options  of^pnrebaa^  275. 
essence  of  th^  eoi^tiact,  notice  to  perform,  274. 
mce  of  the  contract,  stipulations  which  make,  271. 
mce  of  the  contract,  when  is  of  the,  268. 
mee  of  the  contract  when  property  is  pi^ble  for  in  install- 
ments^ 260.'    • 
^e  of  the  eontzact  where  property  flnctuates  in  value,  268. 
how  msj  be  made  of  the  essence  of  the  contract,  274. 
ia  not  of  tl|e  essence  of  the  contract  at  equity,  26|l. 
ia  not  of  the  essence  of  the  contract  to  eonvey  land,  267* 
is  of  the  essence  of  the  contract  at  law,  266. 
sMy  be  made  of  the  essence  of  the  contract  by  express  agree- 
ment, 267. 
of  pajjrment,  when  pade  immaterial  by  fhe  acquiescence  of  the 

parties  273. 
of  payment,,  when  of  the  essence  of  the  contract,  271. 
perf  onnanea.  ibdng  time  of  by  notice,  li74,  275. 
payment,  failure  to  make  at  the  time  stipulated,  278. 
.  titJe,  time  for  making,  when  of  thf  easence  of  the  contract,  274. 

f  am.  St  B^^  TeL  104-^0 

/ 
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TnXB  OF  SZATOTS. 

Bae  GoMUtntioBal  Law,  7. 


deme«  mmj  be  Ukea  by  tkm  jqtj  to  tbe  jmy-rooai  vpon  TOiireaflirt  to 
deinMrato  vpm  •  T«rdieL  (IlL)  Cbieago  ote.  Bij.  Gol  t.  Bpmm, 
Sit. 

S.  TUAXr—TlolatloB  of  Ofdlaaaea— Bridiimw— If  a  penoa  aa 
trial  for  tho  YiolatioB  hj  bim  «f  a  »mieipal  ordiBaBee  aeeha  to 
attaek  tbe  eoadnet  of  tbo  eitj  aotboritiea,  on  tbo  grooad  tkat  ia 
deaTiag  bim  a  permit  tbey  acted  arbitnmlj  and  eaprieiooalj,  it  if 
eompetent  to  abow  bia  preriona  eoadnet,  and  tbe  eireamataaeei  imder 
wbieb  Boeb  antboritiea  ezereiaed  tbe  anUori^  Tcated  im  tbem.  (Ga.) 
Rtta  T.  Atlanta,  187. 


S.  TBIAL— CliTlBf  laalxactioiia  PiQrtrtanally.—AB  iaatraetioa 
aboald  not  be  giToa  to  tbe  jary  aad  tbeir  eonaidenitioB  of  it  made 
to  depend  npon  wbetber  tbej  find  tiint  tbere  ia  oTidenee  to  anaUia 
it.  It  ia  for  tbe  eonrt  to  determine  wbetber  tbere  ia  OTidenea  ta 
render  an  inatmetion  relaranL    (W.  Ya.)    Bowaa  t.  Hall,  998. 

4.  THAZr^Inatnictiona.— Altbongb  tbe  eonrt  erre  in  not  eoaatm- 
ing  writinga  in  evidenee  and  in  leaving  tbeir  eonatmction  for  the 
jaxjf  tbe  error  ia  not  prejudicial  to  tbe  "defendant,  if  tbe  ebarge  givef 
tbe  jnry  opportnnitj  of  finding  againat  plaintiff  npon  a  qneatioa  of 
fact  eoneeming  aoeb  eonatmction,  and  tbe  eonatmction  found  by  tbt 
JQTj  ia  tbe  proper  one.    (8.  G.)    ICitebell  ▼•  Iieeeb,  811. 

G.  TBIATi  fnaliacUMML—A  ebarge  on  tbe  tecta  ia  rereraibla  ar- 
for.    (8L  C.)       Ovynn  ▼•  Gitiaena'  TaL  Go^  819. 

See  Continnance;  Grimiaal  lOLWi 


!•    TBUSr,  Potrar  ta  VHadiiata.— Wbere  all  tbe  partiea  to  a  traik 

are  of  full  asa  and  it  waa  created  hy  an  arrangement  to  wbieb  the 

tmatee  and  tbe  ceatni  qne  tmat  were  the  onlj  partiea,  be  and  the/ 

mmj  terminate  it  at  any  time.    (Maaa.)     ICattbewa  ▼.  Tbompaon,  550. 

2.    TBUSr,  Wtltinga  Wblcb  may'Tannlnata.— If  A  conTeja  prop- 

trtj  to  B,  who  thereupon    azecntea    a  declaration    in  writing  not 

acknowledged  nor  recorded,  atating  that  be  bolda  tbe  propertj  ia 

tmat  to  aecnre  certain  indebtedneaa  dne  to  G   and  I>   and  adTaaeet 

wbicb  may  be  made  to  E,  and  tbat,  after  an^  debta  and  adTaneaa 

are  paid,  tbe  balance,  if  any,  ahall  be  paid  to  F  and  tbe  benefiei- 

ariea  C,  D,  and  £  nnite  in  a  req[neBt,\o  tbe  tmatee  B  tbat  be  eoa- 

*  the  property  to  F,  which  ia  accordingly  done,  the  tmat  ia  tikeie- 

rminated  where  aoch  waa  tbe  intention  of  tbe  partiea,  thongli 

te  of  the  atate  dedarea  tbat  no  eatate  or  intereat  in  land  ahall 

^ned,  granted,  or  aorrendered  nnleaa  by  a  writing  aigned  hf 

itee  or  hie  attorney,  or  by  mperatioa  of  law.     (Haaa.)     Hal- 

.   Thompeon,  550. 
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Sl  ntOR,  TmainMmi  of,  vntm  not  Prt^wiUd  %y  Prior  Mort* 
> — The  fact  that  m  eanveyanee  of  real  property  to  a  truitee 
to  aeeure  the  payment  of  ■peeiiied  indebtednees  and  adyaneee  refers 
to  certain  pre-existing  mortgagee  to  whieh  the  trust  eonyeyanee  in 
■abjeet  doee  not  make  the  eoneent  of  the  mortgagees  necessary  to  tha 
tonnination  of  the  tmst,  and  it  may  hence  be  ended  by  a  conyeyance 
aaade  by  the  tmstee  at  the  written  request  of  the  beneficiaries* 
(Mass.)     Matthews  t.  Thompson,  550. 

See  Mortgages,  8. 

USUAT. 

ITStntT—Bellef  by  Injiuietloii.— One  who  executes  a  deed  of 
trust  to  secure  a  usurious  debt  may,  after  conveying  the  land  to  a 
tl&ird  person  with  a  covenant  of  general  warranty,  maintain  a  bill 
to  purge  the  debt  of  its  usury  and  enjoin  a  sale  of  the  property 
under  the  deed  of  trust.     (W.  Va.)     Borer  v.  Holston  National  etc. 

993. 


VSHDOB  AUD  VENDEE. 
In  Cfeneret 

1»  BEAL  PBOPBBTY— Contract  with  Bespeet  to  the  Use  of  One 
Paveal  does  not  Affect  Others.— The  fact  that  persons  respectively 
eonveying  to  each  other  different  parcels  of  land  make,  in  connection 
with  their  eonveyance,  an  agreement  not  to  construct  a  dam  afford- 
ing more  than  a  specified  number  of  feet  of  fall,  does  not  preclude  a 
grantee  of  one  of  them,  in  purchasing  a  different  parcel,  from  con- 
atmcting  a  dam  in  connection  with  it  uninfiuenced  by  this  agree- 
ment.    (Mass.)     Otis  Co.  v.  Ludlow  Mfg.  Co.,  5fi3. 

2.  VENDOR'S  UEN,  When  does  not  Exist — ^Where  one  street 
railway  corporation  conveys  to  another,  and  the  latter,  as  part  of  the 
consideration  for  the  conveyance,  agrees  to  build  the  road  and  oper- 
ate its  ears  to  a  designated  locality  for  a  term  of  years,  such  stipu* 
lation  being  inserted  for  the  benefit  of  the  directors  so  conveying, 
Bo  lien  exists  against  the  property  so  conveyed  for  the  performance 
of  sneh  agreement.    (Tex.)    Scott  v.  Farmers'  etc  Kat.  Bank,  835. 

Optiam  to  Buy. 

5.  OPTION~Bo?ooatiOB<--An  Option  to  Bnj  Zisad,  given  for  a 
money  consideration,  cannot  be  revoked  during  the  time  limited. 
(W.  Ya.)     Tibbs  v.  Zirkle,  977. 

4.  OPnOK— Bona  Fido  Pnrchsitr.— One  who  takes  an  option 
on  land,  but  does  not  pay  the  purchase  money,  is  not  a  holder  for 
value  without  notice.    (W.  Va.)     Tibbs  v.  Zirkle,  977. 

Cimiraei  of  Sale. 

0.  OONTBAOT  OF  BALE— Timo  as  Essoneo  of^ — Though  time  is 
not  of  the  essence  of  a  contract  for  the  sale  of  land  originsily,  it  may 
be  so  rendered  by  the  conduct  of  the  vendor  or  vendee  subsequent  to 
the  making  of  the  contract.     (Ind.  App.)    Boldt  v.  Early,  255. 

6.  VENDOB  AlND  PUBORAflEB^  Contracts  of  8alo— Tims  as 
Essence  of  Specific  Performance.— If  there  has  been  considerable 
increase  in  the  value  of  the  land  after  the  failure  of  the  vendee  to 
pay  an  installment  of  the  purchase  price  at  the  time  stipulated  in  the 
contract  of  sale,  this,  together  with  notice  that  if  payment  is  not 
made  by  a  specified  time,  the  land  will  be  resold,  and  failure  to  com* 
ply  with  such  notice  may  be  sufficient  reason  for  denying  him  specific 
relief.     (Ind.  App.)     Boldt  v.  Early,  255. 
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7.  DBBIMI— BvdHi  of  Fnttf  m 
Crmigefc —Where  m  grmntor,  mfter  Iiatib^  exeevted  m  toai^eymmtm  of 
propeitj  whiek  remaiiis  mireeordedy  wlweqaeiitly  fuejft  ft  te 
otber,  the  Imtter  Bvet,  thov||h  hii  eoBTejmee  ie  Ifst  reeerded, 
the  bwrdea  of  proTin^  thst  his  pvrehaee  was  nmde  ttid  the 
priee  peid  ift  good  fmith  ftsd  wxthoot  Botiee  of  the  rlghte  ef  the 
previofiis  grmmteoL    (G»L)    Bell  ▼.  Fleuut,  61. 

oartiMiig  Tkvt  Deed.— Where  the  e4Hiteot  ie  between  penoM  elafinhy 
mder  dUfereet  deeds  fron  the  mmm  grmmtor,  the  seeoad  of  which  li 
frat  reeerded,  it  is  mot  material  that  the  teehaieal  legal  title  ivas^ 
either  OMniijaaeii  was  ^^^^t^  vested  ha  tmnteos  te  <seeoie 
iadehtedMSS  «f  the  pastor.    (GaL)    BeQ  t.  Beamt,  CL 

See  ]>eeds;  Netfeeu 


Sea  Ooastitatioaal  Law,  C 


Bee  BiUs  and  Kot«^  2. 


Bee  Coatraetiv  ^i  Hoaieipal  CorporatioaSy  i. 
Note. 
Wa*«  Bi«feli,  possosslos  otf  iM  fnpntj  as  aetiee  •of,  3U. 


wMEta  Aim  wAnotooDBflBa 

1.  WATBEOOmmBB  Orsritow  Watao.— If  the  &M>d  ted  oviff- 
flow  water  from  a  river  beeouies  ievered  from  the  wmm  mwrimt  or 
leareo  it  never  to  retora  aad  spreads  out  over  tha  lower  j^rovadt  it 
becomes  sorfaee  water,  bnt  if  it  fonns  a  eontiauons  body  with  tho 
water  flowing  in  the  ordinary  channel,  or  if  it  departs  thereCroot, 
presently  to  retnm,  ft  is  sttU  to  be  rsgiurded  tm  a  -part  «f  the  iftresm, 
and  cannot  be  obstiaeted  to  the  i&jary  of  the  piopeity  ef  mnether. 
(Mont.)    Fordham  t.  Northern  Pae.  By.  Go^  729. 

2.  WATBEOOUBBBB^a  fUmm  W^ten  of  a  rirer  whiA  still 
fbrm  part  of  the  ehaanei  ef  the  stmafli  caanot  he  obstmeted  h^  m 
railroad  company  ^y  a  contlnaeas  ssmI  naiateitvpted  BU  along  its 
right  of  way,  to  the  injury  of  the  property  of  another,  without  lia- 
bility therefor.     (Mont.)    Fordham  ▼.  Northera  Pac  By.  Cb.,  t2f. 

Mipmimn  Rigki$. 

.  2.  WATBBg  Wftfit  to  Ttto  Water  from  a  spiiac  or  a  stfoam 
u  An  interest  in  the  laad  itself,  which  is  gravtable  aa  a  ii«ht*ia 
2^  or  aMMnrtenant,  and  hi  assigaahlo^  deaeendftble  aad  de^blo. 
Cl£&a     I^awne  ▼.  Bilsby,  »27. 

TBBS~>BI|parian   Blghls   Bsassaahia   Use.— Ea^  rteariaa 
a  right  to  the  reasonable  nse  of  the  water  of  the  stream 

(Vt.)     Lawrie  ▼.  Silsby,  »2T.  ^ 


Indbx. 

tiom  of  fact  iHMtber  tke  nfte  of  the  ymtet  of  the  slrMiii  inftde  by  m* 
riparian  owner  for  his  own  use,  or  for  sale  to  others  for  noiirii>arian 
porpooee  is,  under  all  of  tlie  cireumetanees,  a  reasonable  use.  (Vt)' 
Ijnwrie  ▼.  Bilsby,  iMT. 

6b  WATEBS— Pollution— Biparian  BIglits.— A  nonriparian  gran* 
tee  of  a  riparian  proprietor,  ef  a  right  to  take  water  from  a  stream 
for  nonriparian  purposes,  may  maintain  an  action  in  his  own  name 

m^-^  ^^  npper  ripurian  proprietor  for  poUntlng  the  wate^  ef  the 

to  hie  damage.    (Vt.)    Lawrie  t.  SUsby,  927.  / 


X  BlFAKCAir  'OWlfBB8.--morttr  of  UgM  br  Apfrtpitetton 
is  Aevdrad  by  the  BCIllaite  Aet  ef  Miflsacflwuemi  by  the  riparian  pro* 
pviokor  -wbe  -Mt  eommtaeee  the  ereetion  ef  a  dam,  it  he  eompletes 
it  wltk  reaeonable  diligenee'and  pate  in  operation  a  mill,  thoii^  an- 
ofher  riparian  proprietor  eommencing^  a  dam  later  sneeeeds  in  eom- 
pMtegr  it  ftrst.    (IfiMSL)    Otis  Oo.  ▼.  Lsdlow  Mfg.  Oo.,  568. 

«.  XXPABZAV  nt^FBlBTOaA  BoiptdMV  Biglrta  ef  UMNT  oA 
Zmw.— Under  the  mlHsite  act  of  Massachusetts  the  riparian  pro- 
prietor first  commencing  the  erection  of  a  dam  aeqnirss  priority  of 
right  as  against  proprietors  on  the  stream  above,  as  well. as  agaiaet* 
flioao  l>eIow.    (Mass.)    Oils  Oe.  t.  Lndtow  Mfg.  Go^  S6B. 

0.  OOHSTITUnoirAZi  tAW-.Takfng  of  Ptoperty,  Whit  ie  BoT 
— SUtate  OiTing  mi  Agiliut  Biparlan  Owners*  Bights  by  the  Appro-' 
^Kiaticm  of  Water.— The  millsite  act  of  Massachusetts,  under  which 
the  riparian  proprietor  first  commencing  the  erection  ox  a  dam  for  a 
millsite  may  acquire  priority  of  right  to  the  use  of  the  waters  of  a* 
atream,  does  not  authorize  the  taking  of  property  by  the  right  of 
•eminent  domain,  and  is  constitutionaL  (Mass.)  Otis  Co«  y«  Inadlow. 
M^.  Co.,  §6$. 

i>CMia  and  Overfiaw$» 

10.  WAtRB8  AMD  WATEB0OUB8Bfl»  CTieatisf  a  Kaisince  by 
BifeerfMng  WtttL^-To  Wrongfully  Oanse  Water  to  Ftow  i^on  AOr 
oOM^'s-Aittfi  which  did  not  fiow  there  naturally  is  te  create  a  nni<* 
aanee.     (Gal.)     Allen  ▼.  Stowell,  80. 

11.  WATMBS  Am  WATSBOOU(BiB8*-<kmstniotfag  Dams,'  Wten 
not  Jmtified  Beeaose  of  Defscto  i»  the  OenBtmcUoa  bt  a  Batlw«y.*-« 
One  who  enters  lipon  his  land  and  constructs  dams  which  cause 
Wttter  te  flow  upon  and  injure  the  lands  of  another  cannot  justify 
tds  hctiott  on  the  grphnd  that  it  was  to  correct  the  mistake  of  a  rail« 
•evay  company  in  locating  its  culvert.    (CaL)    Allen  v.  0towell,  80. 

12.  WATBBS—PxeserlptlTe  Bi^^ta— Biparlaii  Ownetk— A  person 
who,  for  more  than  forty  years,  under  a  claim  of  right,  has  taken 
^1^^^  by  means  of  a  pipe  from  a  brook  on  a  riparian  lot  to  his  non- 
riparian  farm,  has  not  thereby  acquired  any  right  as  against  an 
upper  riparian  owner,  who  could  not  lawfully  have  interrupted  such 
taking  of  the  water.     (Vt.)     Lawrie  v.  Silby,  »27. 

1S»  WAZBB8 — ^PreecrlptiTo  Bights-— Biparlan  Owners.— A  person 
who,  for  more  than  forty  years,  has,  under  a  claim  of  right,  taken 
water  by  means  of  a  pipe  from  a  brook  on  a  riparian  lot  to  his  non- 
riparian  farm,  thereby  acquires  a  prescriptive  riffht  to  thus  take 
the  water  as  against  the  riparian  owner,  although  the  water  was 
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tkm  Uktm  la  fht  fint  insUnee,  micler  a  lieesM    froa  ndk 
nUaited  in  ^oiat  at  tim«.    (Yt.)    Lawrie  t.  8ikbx,  927. 

IKata. 

Wiyi^  poMMrfoa  of  real  property  ta  aotieo  of,  S34. 


with  a  rooad-trip  ticket  for  paange  npoa  a  steamboat^  wko  m  ia* 
jvred  while  apoa  the  steamer  eompaay'e  dock,  waitioif  for  tlie  er- 
riyal  of  the  steamboat  to  eommenee  the  return  trip,  is  a  pmmeefer^ 
aad  the  law  fOToraiag  eomaum  earrien  applies  to  the  ease.  (WaU.) 
White  ▼.  Seattle-Erereit  ete.  Nav.  Co.,  9i8. 

8.  OABMHlll  Fawwusri  HegUfWipa.— A  paaaeagery  iriiile  wait- 
ia|^  oa  a  steamship  eompanj's  dock  for  the  pnrpose  of  boardiag  aa 
ineomiag  steamboat,  is  not  gnilty  of  eontribntory  negligence  in  deri- 
ating  from  a  straight  or  direct  line  between  the  entrance  to  the  dock 
or  indtiag-room,  and  the  eatraaee  slip  to  the  boat^  aad  such  pamenger 
has  a  right  to  rest  on  the  presomption  that  the  whole  dock  is  nuin- 
tained  in  sneh  manner  that  it  can  be  trayersed  without  imperiling 
life  ar  limb.    (Wash.)    White  t.  Seattle-Everett  ete.  Nav  Co.,  MS. 

S.  OABUBBft—HetflgaBee— Unsafe  Deok.~A  common  carrier  Iff 
steamboat  mnst  keep  in  reasonably  safe  condition  its  whanres  or 
docks,  upon  which  passengers  are  invited  for  the  purpose  of  boarding 
its  boatSy  and  maintaining  a  dock  with  a  hole  in  it  large  enough  %o^ 
admit  a  hnmaa  leg  is  negligence.  (Wash.)  White  r.  BMttle-Eyerett 
etc.  Nay.  Co^  M8. 


vONSimcfiofib 

1.  wmj  OuMimetlen.~A  will  devising  certain  real  estata 
and  all  persoaal  property  to  the  widow  of  the  testator,  with  di- 
rection that  she  provide,  before  her  death,  for  two  named  children^ 
"oat  of  the  above-described  property,"  dees  net  compel  her  to  di- 
vide the  property  equally  between  them  nor  prevent  her  fromi 
giving  the  land  to  one  aad  the  personalty  to  the  other.  (I1L> 
Biggins  V.  Lambert,  238. 

.  2.  wnUk  Paml  BiplaaOiea  «f.— If  a  will  describes  property 
devised  as  lot  "seveaty-eii^t''  ia  a  certain  district,  parol  evidence 
is  aot  adnussible  to  show  that  lot  ''sixty-eight"  ia  such  district 
was  iateaded  to  be  devised,  thongh  the  testator  owned  ao  each  laad 
as  that  mentioned  ia  the  wilJ^  and  did  own  the  land  which  it  la 
claimed  he  iateaded  to  devise.  Parol  evidence  is  aot  admissible  to 
show  that  although  the  testator  in  his  will  described  with  perfect 
accuracy  one  parcel  of  Lund,  yet  he  meant  another.  (Ga.)  Oliver  v*^ 
Hendersoa,  136. 

*J9imi  WUU. 

8.    WTTiT4l    JaJnt.— Two  persons  may  at  the  same  time  unite  their 
^Is  in  a  single  instrument,  if  it  is  such  that  it  may  take  effect  upos 
death  of  one  of  the  parties^  so  far  as  it  relates  to  the  property  of 
one.     (Bl.)     Gerbrich  v.  rreitag,  284. 

WILLS — Joint — Husband  and  Wife. — ^The  fact  that  husband 
'ife  devise  their  property  reciprocally  to  each  other  by  the  same 
ment,  or  that  it  is  a  joint  or  mutual  wiU,  does  not  deprive  it  of 
;y  if  the  will  can  be  given  effect  on  the  death  of  either  so  far 
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«■  tl|«>prop«^  of  .thfti  OBe'it  eoaeeined.  If  it  li  of  that  eliumeter 
it  may  be  probated  upon  the  death  of  one  as  hia  or  her  eeparate  will, 
mad,  apon  the  death  of  the  other,  eaa  be  agaia  prored  ae  the  aeparate 
win  of  the  other.    (HL)    Qerbrieh  t.  Freita^^,  2M. 

IS.  WTTJJI  Jtriwt  TTIiIWi  TnwMcmB  of  aa  inBtnuaent  exeented 
hj  two  perBOBi  Jointly  aa  their  wOl  are  aoeh  that  the  disposition  of 
the  property  ia  ■oapended  after  the  death  of  one  until  the  death  of 
the  other,  so  that  it  eannot  be  exeented  aa  the  eei>arate  wiU  of  the 
•deeeaaed,  it  ia  no  objeetion  that  the  will  of  both  eonatitntee  but  one 
instrument.     (SI.)     Oerbrie>  t,  Freitag,  234. 

6.  WIXUI— Joiat^HiiibaaA  and  Wife. — ^An  instrument  executed 
fyy  husband  and  wife  aa  their  joint  will,  by  which  each  devised  hia 
or  her  property,  with  the.  provaaion  that  each  parcel  of  land  should 
pass  into  the  hands  of  devisees  at  the  death  of  the  owner,  subject  to 
the  reqiUrement  that  such  devisee  was  to  pay  to  the  survivor  during 
bia  or  her  natural  life  the  eurrent  rate  of  rent  per  acre,  as  well  aa 
the  taxes  and  interest  on  the  mortgage,  passes  a  beneficial  interest 
In  the  land  to  the  survivor,  which  vests  at  the  death  of  the  owner, 
and  is,  in  effect,  two  separate  wills,  which  may  be  probated  sepa- 
rately as  the  will  of  each  maker,  and  therefore  valid*  (Dl.)  Qer- 
brick  Y.  Freitag,  234. 

JEfoloffraphie  WUU. 

7.  HOLOOBAPHIO  WILLS.— ▲  Testator  may  Take  aa  the  Data 

4>f  a  Will,  a  date  previously  written  by  him.    (Gal.)     Estate   of 
Olisby,  58. 

8.  HOLOOBAPHIO  WILLS  not  Wholly  Written  on  the  Day 
Dated.— It  is  not  material  that  the  concluding  part  of  a  holographic 
-will  was  not  written  on  the  date  the  will  waa  commenced.  (Gal.) 
£state  of  Glisby,  58. 

0.  HOLOOBAPHIO  WIUiS^  What  may  Oon8titiite.~A  paper  com- 
juencing  with  the  words  "Property  of  8.  W.  Glisby,  October  1,  1902," 
followed  by  a  list  of  property,  aiter  which  is  added  the  statement 
that  at  the  death  of  the  testator,  all  the  above  and  any  other  prop- 
erty belonging  to  him  is  to  go  to  his  wife,  all  in  his  own  handwriting 
and  by  him  subscribedi  is  a  good  holographic  wilL  (GaL)  Estate 
of  Glisby,  58. 

10.  HOLOOBAPHIO  WILLS^— A  Mistake  in  Dating  a  Holographio 
Willy  as  where  the  figures  "1859"  were  used  when  "1889"  were 
probably  intended,  does  not  invalidate  it.    (GaL)    Estate  of  Fay,  17. 

Bee  Holographic  Wills. 


TBIAIk— The  Allowance  of  Leading  Questions.  Is  within  the 
^Uaeretion  of  the  trial  judge,  especially  where  the  witness  is  ex- 
amined by  written  interrogatories.    (Oa.)    Holmes  v.  Glisby,  103. 

See  Evidence. 

WBIT  OF  PBOHIBITIOH. 

See  Prohibition* 

X-BAT  PIOTUBES. 
See  Evidence,  5;  Trial,  !• 
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